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Sharswood’s Illackstooe is the Text-Book in all tlic Law Schools of the United Stales., 


A NEW AND COMPLETE EDITION OF 


BLACKSTONE’S COMMENTARIES. 

. * * 
w 

By the Hon. GEORGE SHARSWOOD, LL.fi., 

•- 

PROFESSOR OF THE INSTITUTES OF LAW IN THE UNIVERSITY OF PENNSYLVANIA, AND 

PRESIDENT JUDGE OF THE DISTRICT COURT FOR THE CITY AND COUNTY OF PHILADELPHIA. 

* * 1 

2 vola. royal octavo, best law binding. Price, $6. 


The above work is issued in a superior style, printed on fine white paper, sized and 
calendered, and with clear type, illustrated by a fine line-engraving o$ Sir William Black- 
stone, and accompanied by a carefully-prepared biographical sketch by the "American 
editor. 

The delivery of the lectures which constitute the Commentaries of Sir William Blackstone 
began at Oxford in 1758, and the publication of the Commentaries commenced in 1705. 
Since that period radical changes have taken place in the statute law of England, the prac¬ 
tice of its courts has been greatly modified, new subjects of litigation have arisen, and many 
of the doctrines of the oommon law have received very extensive modifications and additions, 
in order to adapt them to the results of a century of change and progress. 

The Commentaries do not, therefore, in their original form, wholly represent the existing 
state of legislation or of legal doctrine, even in the country where they were written. When 
we consider, also, that in the United States the legal systems of the several States and of the 
Federal Government have since grown up, we cannot avoid the conclusion that the Lectures of 
Blackstone. in respect of what they contain as well as of what they do not contain, become 
still more inadequate as a book for elementary study or general reading, unless accompanied 
by judicious and carefully-prepared annotations. 

The deservedly strong hold which the Commentaries have upon the public and professional 
regard can never be wholly loosened, and they will always continue to be read by the 
scholar and student and consulted by the practitioner and judge. Hence the importance 
of a thorough, modern, and reliable American edition. The numerous English editions of 
Blackstone which have become necessary in order to bring up the work to the state of the 
law at different periods amount to about twenty-five in number, prepared by Christian, 
Archbold, Coleridge, Chitty, Stephen, Sweet, Warren, Stewart, Kerr, and others, all of 
which have been closely examined for the purpose of obtaining material for t he present. 

The object of the edition which we now submit to the public and the profession is two¬ 
fold,—first, to collect from all the different editions those annotations which seemed most 
important and valuable; second, to add such copious notes and references to American law 
as would fully adapt the work to the use of students, practitioners, and laymen in this ' 
country. 

It is confidently believed that these results have been successfully accomplished by Judge 
Sharswood, whose long experience on the bench, and as a teacher of the law in the Univer¬ 
sity of Pennsylvania, amply qualifies him for the editorship of Blackstone. 

No pains have been spared, either by the editor or by the publishers, to present a 
thorough, comprehensive, and valuable edition of the Commentaries, which shall exhibit, in 
an attractive typographical form, the present state of the law both in England and the 
United States. 

It may be added that it is erroneous to suppose that Blackstone is intended to be rend 
only by lawyers. In fact, the lectures were not originally delivered exclusively to students 
or practitioners of the. law; and they contain nothing which may not be easily understood 
by any intelligent reader, no matter what are his pursuits. In the style and getting-up of • 
the present edition. Borne regard has been had to this class of readers; for the clear and 
legible type of the notes as well as of the text, and the full octavo page, Constitutes work 
worthy, from its general tasteful appearance, of a place in every library. 

For the convenience of students, Barron Field’s Analysis of the Commentaries ha 9 been 
added at the end of the second volume. 

The publishers confidently ask the attention of judges, lawyers, students, scholars, and 
general readers to this, as the very best edition of Blackstone’s Commentaries which has 
ever appeared either in England or the United States. 


$£ 3 " See testimonials on next page. 
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CHILDS & PETERSON, 


From HON. SIMON GREENLEAF, LL.D., 

Author of "Greenleaf on Evidence,” &c n and ProfeBeor of "Law in Harvard University, Cambridge, 

Boston, August, 1851. 

Gentlemen:— I have received the volumes of the Institutes of Judge Bouvier, which he had 
the kindness to send me, through you. 

In this work the learned author has taken the middle course, not occupied, that I know 
of, by any preceding American wrBer,—treating his subject with a degree of learning, com¬ 
pactness, precision of statement, and accuracy of definition, that cannot fail, I think, of ren¬ 
dering it highly acceptable to the profession. 

Judge Bouvier is so well known to the profession, that any commendation of his Institutes 
from me would be superfluous; but it will give me great pleasure to be instrumental in 
making them known whenever opportunity may occur. 

With sincere thanks for your, kind attention, I beg to remain your much obliged and 
obedient servant, S. GREENLEAF. 

Messrs. Ciiilds & Peterson. 

The following extract is from a. letter received by the late Judge Bouvier from the lion. 
Simon Greenleaf:—■ 

“ I beg you to accept my hearty thanks for the volumes of your Institutes, which I yester¬ 
day received. I have rapidly looked them over, plunging into one or two titles in which my 
present studies are most occupied, and.am quite delighted with the work. It willprove a very 
valuable and acceptable addition to our legal literature 


Prom HOIST. JOHN McLEAN, 

One of the Associate Judges of the Supreme Court of the United States. 

Cincinnati, October 3, 1851. 

Gentlemen : — I am under very great obligations to you for Judge Bouvier’s Institutes of 
American Law. The classification of the'topics explained appears to me to be lucid and 
natural; and I was struck with the excellent method of the work. The plan seems not to 
have been copied from any one, but it lias more of the simplicity and manner of the civil- 
law writers than is found in the elementary treatises of the common law. The principles of 
law are succinctly and clearly stated and illustrated, and the notes appended are judiciously 
selected, without being crowded, as they nre in many of our modern publications. 

I know of no work which shows so much research , and it'Inch embodies so generally the elementary 
principles of American law , as the Institutes of Judge Bouvier. His name is most favorably 
known to the profession by his previous works; and I am greatly mistaken if his Institutes 
shall not add to his high reputation as an able and learned law-writer. The Institutes ought 
not only to be found in the hands of every student of law, but on the shelf of every lawyer. 

With great respect., your obliged and obedient servant, 

Messrs. Ciiilds & Peterson. JOHN McLEAN 


From HOIST. JOHN CATRON, 

One of the Associate Judges of the Supreme Court of tho United States. 

; Nashville, Nov. 12, 1852. 

Gentlemen :—On reaching home in August I found a copy of Bouviers Institutes of 
.American Law, forwarded to me by you last November. I have examined the work, accord- 
ing to your request, and feel prepared to recommend it as one of high merit. The author ha9 
succeeded in presenting the laws of England generally in force throughout the United 
States, as they stand modified by strictly American law, in a manner more lucid, brief, and 
simple than will be found in any other general treatise on our law. The usual error of over¬ 
loading the work with words and useless discussions has been avoided with rare success: 
this in itself is a great merit. I think Judge Bouvier's work should be read by every latv-stu- 
dent next after Blackstone's Commentaries. 

Very respectfully, your obedient servant, JNO. CATRON. 

Messrs. Childs & Peterson. 


Prom HON. J. K. KANE, 

Judge of the United Stated District Court for the Eastern District of Pennsylvania. 

Rensselaer, near Philadelphia, October 10, 1851. 

I have devoted some time to an examination of Judge Bouvier’s Institutes. I have traced 
his analysis of the law through its several subdivisions, and have also read several titles of 
the text, ami I am satisfied that the work is worthy of its author’s well-established reputa¬ 
tion, and that it must occupy a place in every well-stocked professional library. 

Very respectfully, your obedient servant,* J. K. KANE 


PUBLISHERS, PHILADELPHIA. 


5 


Prom HON. JAMES M. WAYNE, 

One of tlio Associate Judges of the Supremo Court of the tJulted States. 

Savannah, November 4, 1851. 

Gentlemen :_I am obliged to you for Judgo Bouvier’s Institutes of American Law. 

Present my respects to Kim, if you please, with my congratulations upon his having given 
to the profession a work of so much merit and real ability. 

1 have given the last two days to the examination ol it. 

It has revived my reoollection of several points with which I am not as familiar as I used 
to be, aud instructed me in others about which I was not as*well informed before. I shall often 
have’occasion to use it officially; and, as a preliminary work for the teacher and student 
of jurisprudence, 1 do not doubt that it will supply the want, in every particular, indicated 

iu the preface of the author. . 

I am, dear sirs, very respectfully, your obedient servant, 

Messrs. Childs & Peterson. JAMES M. WAYNE. 


Prom HON. J. NELSON, 

One of the Associate Judges of the Supreme Court of the Uuited States. 

Cooperstown, August 24, 1863. 

Gentlemen :—I have delayed thanking you for a copy of Judge Bouvier’s Institutes of 
American Law till I had an opportunity to look into the work and express an opinion upon 
its merits. My examination of it is yet limited; but I am free to say, that as far as it has 
gone, I am very favorably impressed with the plan, and with the great industry and accu¬ 
racy evinced in the execution. The four volumes embody a vast amount of American law, 
eo condensed and arranged as to be studied not only with pleasure and profit by the stu¬ 
dent, but to he referred to readily and most usefully by the practitioner. 

Very respectfully, yours, J. NELSON. 

Messrs. Childs & Peterson. 


Prom HON. J. M. HEAD, 

Judge of the Supreme Court, and formerly Attorney-General of Pennsylvania, and late District-Attorney 

of the United States. 

Philadelphia, September 20, 1861. 

Dear Sir :—I perused a portion of the first volume of Judge Bouvier’s Institutes of Ameri ¬ 
can Law, in sheets, and made some extracts from it, for use upon a subject I was then 
engaged upon. Since then I have examined the whole four volumes, and can freely Say 
that it forms a valuable addition to legale science, and is well calculated to become a text¬ 
book for students. The discussions of remedies, both in law and equity, is particularly full, 
and supplies what was either wholly or partially omitted by former commentators, and forma 
an admirable introduction to the larger treatises of Chitty, Greenleaf, Story, and Spence. 

Very respectfully, yours, JOHN M. BEAD. 


Prom the WESTERN LAW JOURNAL, Cincinnati, March, 1863. 

Bouvier’s Institutes of American Law.— Prom a very attentive examination of this 
work, we are able to recommend it to law-students and practitioners as a material aid to 
i heir studies and investigations. It is of course elementary, and does not propose to super¬ 
sede Buch works as Kent’s Commentaries, Greenleaf on Evidence, or Story’s Equity Juris¬ 
prudence ; but to prepare the beginner, by furnishing him with a methodical view of the 
whole law, and a concise statement of the principal rules under each branch of it, and a 
p reference to the authorities where fuller details may be learned, for the study of works con* 
structed with a more immediate reference to the wants of practitioners. 


Prom the WESTERN LAW MONTHLY, Cleveland, Ohio, Jan. 1868. 

Bouvier’s Institutes. —This great work is already so well and so favorably known to the 
legal profession in the United States, and has been so universally commended, from sources 
of the highest authority, that it is but supererogation to express our own estimate of its 
rare merits, particularly as an introductory text-book in the study of American law. 

For this purpose it was chiefly designed by its learned author, and well has that purpose 
been accomplished in its preparation. With great skill and fidelity it conducts the student 
over the field that he is to occupy, systematically, and with all possible simplicity, explain¬ 
ing to his understanding what is most worthy o be known. 

But though such the author modestly declared to have been the chief object of his work, 
its utility embraces a much wider sphere, including the highest employment of judicial learn 
ing and talent, whether of the advocate at the bar or the judge upon the bench. 

It is made a text-book in the Ohio State and Union Law College. ' 
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CHILDS & PETERSON, 


ftowiflc’s Haw giftimtg. 


LAW. DICTIONARY, 

ADAPTED TO THE 

CONSTITUTION AND LAWS OF THE UNITED STATES OF AMERICA, 

AND OF THE 

SEVERAL STATES OP THE AMERICAN UNION: 

WITH REFERENCE TO THE CIVIL AND OTHER SYSTEMS OF FOREIGN LAW. 

By JOHN BOUVIER. 

New Edition, revised, enlarged, and greatly improved. 2 volumes, royal octavo. 

Best Law Binding. Price, $10. 

Bouvier’s Law Dictionary has been before the profession since the year 1839, and has 
passed through eight large editions. This single fact is conclusive evidence of its merit. 
Indeed, the work has now become so well known, that it is unnecessary to make any ex¬ 
tended remark concerning it. Those who have not yfet. examined it may, however, be 
assured that it. is not merely a verbal Dictionary, but rather a condensed Encyclopedia of 
legal subjects. The articles contained in it are not mere definitions of words, but compact 
expositions of doctrines as they range themselves under the different titles. Nor arc these 
expositions merely of an elementary character for the instruction of students; but they con¬ 
tain references to late authorities, so that the practitioner will not only find here the doctrine 
of the law stated as an abstract proposition, but lie will find its qualifications, exceptions, 
and modifications referred to, with a copious citation of the cases which fortify the text. 
We are furnished, in fact, with a complete manual of the general body of the law, which 
may be handily used in preparation for trial or for argument, and which may take the place 
of a shelf of elementary treatises. 

This work is, in truth, ns its title claims for it, “adapted to the Constitution and laws of 
the United States of America, and of the several States of the American Union.” It is not, 
therefore, a mere reproduction of the old dictionaries, but is essentially new and original, 
exhibiting the present state of the law in our own country, as well as containing an exposi¬ 
tion of the terms which have been adopted from the Civil Law and from other systems of 
Foreign Law. 

The publishers have incorporated into the successive editions of the work such improve¬ 
ments as seemed necessary for its increased usefulness; and the ninth edition, now offered 
to the public, has been in many respects revised, enlarged, and greatly improved. No pains 
have been spared to render the Law Dictionary still more worthy of the commendations it has 
received from Story, Kent, Greenleaf, Taney, MoLean, Curtis, Nelson, Parsons, and others. 


Prom JOSEPH STORY, LL.D. 

Cambridge, September 28, 1839. 

Bear Sir: —I have the pleasure to acknowledge the receipt of your letter of the 19th 
instant. The sheets of your Law Dictionary, which you had the goodness to send to me, 
I received at the same time. I have examined them with considerable care, and do not 
hesitate to say that the work will be a very important and most useful addition to our 
judicial literature. It supplies a defect in our libraries, where the small Dictionaries are 
bo brief as to convey little information of an accurate nature to students, and the large ones 
are rather compendiums of the law than explanatory statements of terms: yours has the 
great advantage of an intermediate character. It defines terms, and occasionally explains 
subjects, so as to furnish students at once the means and the outlines of knowledge. I will 
feel myself greatly honored by the dedication of the work to me, although I am fully sensible 
that there are many other gentlemen who have far better claims to such a distinction than 
myself. Believe me, dear sir, with the highest respect, truly your obliged friend, 

The Honorable JuDdB Bouvier. JOSEPH STORY. 

Cambridge, January 7, 1840. 

My dear Sir:^— I had the pleasure a few days ago to receive the second volume of your 
Law Dictionary, for which I return you my very sincere thanks. The opinion formed of its 
great merit, in examining the sheets which I formerly received of the first volume, is fully 
confirmed by an examination of the second. -It is, indeed, a most truly valuable work.. I 
am gratified in having my name connected with your enterprise, and I trust you will receive 
from a liberal profession that full approbation and compensation which are so justly due to 
such useful labors. Professor Greenleaf and myself shall recommend it to the attention of 
all our law-students. With the highest respect, truly your obliged friend, 

The Honorable Judge Bouvier. JOSEPH STORY. 


PUBLISHERS, PHILADELPHIA. T 

___f 

From CHANCELLOR KENT. ' 

%■ 

New York, November 20, 1839 

Dear Sir: _ I have the pleasure to acknowledge tho receipt of your letter of the 30th ult , 

accompanied with jour Law Dictionary, and for which I sincevcly thank you. 

I have not been insensible of the value of tho gift, for I have run over almost every 
article in it, and beg leave to add that I have been deeply impressed with, the evidences 
throughout the volumes of the industry, skill, learning, and judgment with which the work 
has been compiled. I have found it very instructive, and shall not fail to recommend its 
utility to the student whenever a due opportunity occurs. 

With my best wishes for your health, and for perseverance in your labors for the honor 
of the profession, I am, respectfully and truly, yours, JAMES KENT. . 

lion, John Bouvier. 


From HON. SIMON GREENLEAF. 

Cambridge, December 17, 1839. 

Dear Sir: —Your letter of 30th October, with the accompanying first volume of your Law 
Dictionary, did not reach me till this day. The second volume—from a source till now 
unknown—was received a few days ago. I had previously looked over those belonging to 
Mr. Justice Story. I pray you, dear sir, to accept my unfeigned thanks, not only for the 
books, which will be highly prized, but for having made so valuable an addition to our pro¬ 
fessional apparatus. For extent of research, clearness of definitions and illustration, variety 
of matter, and exactness of learning, it is not surpassed by any in use, and, on every 
account, I think it preferable to them all. 

I am, dear sir, with sincere respect., your obedient servant, 

Hon. J. Bouvier. ' ' SIMON GREENLEAF. 


From HON. BENJ. ROBBINS CURTIS, 

On© of the Associate Judges of the Supreme Court of the United States. 

Boston, April 14, 1853. 

Messrs. Childs & Peterson,—Gentlemen:—I received the- copy of Bouvier’s Law Dic¬ 
tionary, which you did me the honor to send to me. I have examined it with some care, 
and have pleasure in expressing my opinion that it is a work of much importance to students, 
and very useful to practitioners of the law. Compared with any other similar work which 
has fallen under my notice, I should not hesitate to give it a decided preference, as being far 
more full and comprehensive than any other, and I have seen no reason to question its accu- 
raev With much respect, I am your obedient servant, . 

B. R. CURTIS. 


From HON. ROGER B. TANEY, 

Chief-Justice of the United States. 

Baltimore, May 11, 1853. 

Gentlemen : — Unavoidable circumstances have prevented me from acknowledging sooner 
the receipt of a copy of the late Judge Bouvier’s Law Dictionary. 

1 have looked into the work with attention, and think it superior, as a Law Dictionary, to 
any other-work of that character which I have had an opportunity of examining. The num¬ 
ber of heads in which it is arranged, and the cases cited to support and illustrate the prin¬ 
ciples stated, adds much to its value. It is a very convenient book to refer to, especially 
when one is pressed for time. 

I am glad to hear that his Institutes of American Law have been so successful. They 
certainly deserve it. With great respect, I am, dear sirs, your obedient servant, 

Messrs Childs & Peterson. r. b. TANEY. 


From HON. JOHN McLEAN, 

One of the Associate Judges of the Supreme Court of the United States. 

Bouvier s Law Dictionary is a work so well known to the profession, and so highjy appre¬ 
ciated, that no commendation of it is necessary. It is an elaborate production, unequalled 
by any other of the kind in this country or in England. I have before me th'e fourth edi¬ 
tion, revised, improved, and greatly enlarged, published in 1852. This edition is nearly 
one-tliird larger than the preceding one. The greater part of the matter for this edition was 
prepared by the distinguished author before his lamented decease in 1851. Some additions 
have since been made, .pnd several errors corrected, on a careful revision of the formet* edi¬ 
tions, by two members of the bar, so that the present edition is not only the largest, but the 
most valuable. 

Nc laioyer'i library is complete without this valuable work. Its place cannot be supplied by any 
other publication with which I am acquainted 

Cincinnati, Maj- 2, 1853. JOHN McLEAN 


8 CHILDS & PETERSON, PUBLISHERS, PIIILA. 

Prom HON. SIMON GREENLEAF, LL.D., 

Author of “Greenleaf on Evidence,” &.C., and Professor of Law in Harvard University. 

. . Cambridge, April G, 1853. 

Messrs. Childs & Peterson,—Dear Sirs :—I return ,iny grateful acknowledgments for 
the copy of the fourth edition of Judge Bouvier’s Law Dictionary, which you have done me 
the honor to present. I was not aware that the work had passed through so many editions, 
though the reputation of the author as a learned and accurate lawyer would well have justi¬ 
fied such an expectation. I regard it as a reliable work of great merit f and am happy to observe 
that the present edition is so much enlarged and improved, particularly in the article of law 
maxims, in which it is greatly enriched. I remain, dear sirs, your much obliged and 
obedient servant, - SIMON GREEN LEAF. 

From THEODORE ’W. DWIGHT, LL.D., * 

Professor of Law in Columbia College, N. Y. 

Columbia College Law School, 37 Lafayette Place, New York, Nov. 19, 1859. 

Messrs. Childs & Peterson,—Gentlemen :—Please accept my thanks for a copy of the 
ninth edition of Bouvier’s Law Dictionary. I have known the value of this work for many 
years, and have for a long period stated to my students that it was one of the first works to 
be purchased for their libraries. I not only regard the work as greatly useful to strict 
students of the law, but as very valuable for general scholars. It should be placed in any 
well-selected private library by the side of Blackstone’s Commentaries. I think that this 
edition is greatly superior even to the excellent original work of Judge Bouvier. I shall 
hereafter commend this Dictionary more ,warmly than ever before. 

„ - THEODORE W. DWIGHT. 

From HON. HENRY DUTTON, LL.D., 

Kent Professor of Law in Yale College. 

Yale Law School, New Haven, Nov. 14, 1859. 

Messrs. Childs & Peterson,—Gentlemen :— A Law Dictionary is almost indispensable 
to every person who is commencing the study of law. 

Bouvier’s Law Dictionary, recently published by you, will not only supply this want, but 
will prove a great convenience to a practitioner in any part of the United States. A? an 
expounder of law terms and phrases, it has no superior, while it at the same time furnishes 
numerous references to recent cases, and contains valuable information, not easily obtainable 
elsewhere, regarding many of the peculiar laws of particular States. I shall take great 
pleasure in recommending it. ’ —-- HENRY DUTTON. 

From AMOS DEAN, LL.D., 

Professor of Lnw in the University of Albany. 

I have always recommended it to our classos as the best Law Dictionary they could obtain, 
and in addition have advised therp to procure a Law Dictionary and always keep it by them 
during their course of study.— Extract from a letter to the Publishers , dated Nov. 2, 1859. 

From HON. THEOPHILUS PARSONS, LL.D., 

Tho eminent laW writer, and Professor of Law in Harvard University, Cambridge. 

Of Bonvier’s Law Dictionary I know the merit. I recommend it to the young men of my 
school as one of the books which should be in even a very small library. I have no doubt 
they buy a Large number annually.— Extract from a Letter to the Publishers , May , 1858. 

“ Bouvier’s Law Dictionary is the best book of the kind in use for the American lawyer. 
It contains sufficient reference to English and foreign law, with a very full synopsis of such 
portions of American jurisprudence as require elucidation. In the second edition, the author 
recast many of the titles, and added about a thousand new ones. By means of correspond¬ 
ence with the members of the bar in different States, and by a careful examination of local 
treatises, the author has produced not only a good American Law 'Dictionary, but one suffi¬ 
ciently local for all practical purposes.”-— Marvin's Legal Bibliography , p. 138. 

“Although Judge Bouvier was by birth a Frenchman, and, according to our arrange¬ 
ment, should be ranked among foreign writers in America, we deem it not improper, for 
several reasons, to introduce him here. He went to the United States at an early age, but 
was not at first designed for the law. His mind, however, was peculiarly adapted to the 
legal profession, and lie became an eminent judge. His two books—the Institutes of Ame¬ 
rican Law , and Dictionary of Law —are among the best works of their kind, and arc so con¬ 
sidered in Europe. The celebrated German jurist, Mittermaier, recommends them to 
European lawyers as the books they will have to look up to as the great authorities on Ame¬ 
rican practice; and their wide circulation in the United States, and extensive use there, 
give them a position equal to the works of the ablest American jurists, among whom Judge 
Bouvier may justly be classed.”—- Trubncr’s Bibliographical Guide to American Literature , 
p. lxii., London, 1859, 8vo. 

Bouvier’s Institutes, Law Dictionary, or Sharswood’s Blackstone, will be forwarded 
it any portion of the United States, free of expense, on receipt of the published price. 
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LAW DICTIONARY. 




LABEL. A narrow slip of paper or 
parchment, affixed to a deed or writing 
hanging at or out of the same. This name 

i“ # I 

is also given to an appending seal. 

LABOR. Continued operation ; work. 

2. The labor and skill of one man is 

frequently used in a partnership, and valued 
as equal to the capital of another. i 

3. When business has been done for 

another, and suit is brought to recover a 

7 

just reward, there is generally contained in 
the declaration, a count for work and labor. ; 

4. Where penitentiaries exist, persons 
who have committed crimes are condemned 
to be imprisoned therein at labor. 

LACHES. This word, derived from the 
French lacker , is nearly synonymous with 
negligence. 1 

2. In general, when a party has been 
guilty of laches in enforcing his right by 
great delay and lapse of time, this circum¬ 
stance will at common law prejudice, and 
sometimes operate in bar of a remedy which i 
it is discretionary and not compulsory in ' 
the court to afford. In courts of equity, j 
also, delay will generally prejudice. 1 Chit. 
Pr. 786, and the cases there cited ; 8 Com. 
Big. 684; 6 Johns. Ch. R. 360. 

3. But laches may be excused from 
ignorance of the party’s rights ; 2 Mer. R. 
362 : 2 Ball k Beat. 104; from the ob¬ 
scurity of the transaction; 2 Sch. & Lef. 
487 : by the pendency of a suit; 1 Sch. & 
Lcf. 413 : and where the party labors under 
a legal disability, as insanity, coverture, in¬ 
fancy, and the like. And no laches can be 
imputed to the public. 4 Mass. Rep. 522; 
3 Serg. k Rawle, 291; 4 Henn. & Munf. 
57; 1 Penna. R. 476. Vide 1 Supp. to 
Ves. Jr. 436; 2 Id. 170; Bane’s Ab. In¬ 
dex, h. t. ; 4 Bouv. Inst. n. 3911. 

LADY’S FRIEND. The name of a 


functionary in the British house of com 
mons. When the husband sues for a 
divorce, or asks the passage of an act to 
divorce him from his wife, he is required to 
make a provision for her before the passage 
of the act; it is the duty of the lady’s 
friend to see that such a provision is made. 
Macq. on H. k W. 213. 

LAGA. The law: Magna Carta; hence 
Saxon-lagc, Mercen-lage, Bane-lage, Ac. 

LAGAN. Goods tied to a buoy and 
cast into the sea are so called. The same 
as Li&an. (q. v.) 

LAIRESITE. The name of a fine im¬ 
posed upon those who committed adultery 
or fornication. Tech. Diet, h, t, 

LAITY. Those persons who do not 
make a part of the clergy. In the United 
States the division of the people into clergy 
and laity is not authorized by law, but is 
merely conventional. 

LAMB. A ram, sheep or ewe, under 
the age of one year. 4 Car. & P. 216; S. 
C. 19 Eng. Com. Law Rep. 351. 

LAND. This term comprehends any 
ground, soil or earth whatsoever, as mea¬ 
dows, pastures, woods, waters, marshes, 
furze and heath. It has an indefinite ex¬ 
tent upwards as well as downwards; there* 
fore land, legally includes all houses and 
other buildings standing or built on it; and 
whatever is in a direct line between the sur¬ 
face and the centre of the earth, such as 
mines of metals and fossils. 1 Inst. 4 a; 
Wood’s Inst. 120; 2 Bl. Com. 18; 1 Cruise 
on Real Prop. 58. In a more confined 
sense, the word land is said to denote 
«frank tenement at the least.” Shepp* 
Touch. 92. In this sense, then, leaseholds 
cannot be said to be included under the 
word lands. 3 Madd. Rep. 535. The tech¬ 
nical sense of the word land is further 

(3) 
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explained by Sheppard, in his Touch, p. 88, 
thus: “ if one be seised of some lands in 
fee, and possessed of other lands for years, 
all in one parish, and lie grant all his lands 
in that parish (without naming them) in fee 
simple or for life; by this grant shall pass 
no more but the lands he hath in fee 
simple.” It is also said that land in its 
legal acceptation means arable land. 11 
Co. 55 a. See also Cro. Car. 293; 2 P. 
Wins. 458, n.; 5 Yes. 47C; 20 Vin. Ab. 
203. 

2. Land, as above observed, includes in 
general all the buildings erected upon it; 

9 Day, li. 374 ; but to this general rule, 
there are some exceptions. It is true, that 
if a stranger voluntarily erect buildings on | 
another’s land, they will belong to the ' 
owner of the land, and will become a part i 
of it; 16 Mass. li. 449; yet cases are not 
wanting where it has been decided that such 
an erection, under peculiar circumstances, 
would be considered as personal property, j 
4 Mass. 11. 514; 8 Pick. 11. 283, 402; 5 
Pick, R. 487; 6 N. H. Rep. 555; 2 Fairf. 
R. 371; 1 Dana, R. 591; 1 Burr. 144. 

Land mark. A monument set up in 
order to ascertain the boundaries between j 
two contiguous estates. For removing a , 
land mark an action lies. 1 Tho. Co. Litt. j 
787. Vide Monuments . 

Land tenant. He who actually pos¬ 
sesses the land. He is technically called 
the terre-tenant . (q. v.) J 

LANDLORD. He who rents or leases | 
real estate to another. 

2. He is bound to perforin certain duties 
and is entitled to certain rights, which will 
here be briefly considered. 1st. His obliga¬ 
tions are, 1. To perforin all the express 
covenants into which he has entered in 
making the lease. 2. To secure to the tenant 
the quiet enjoyment of the premises leased; 
but a tenant for years has no remedy against 
his landlord, if he be ousted by one who has 
no title, in that ease the law leaves him to 
his remedy against the wrong doer. Y. B. 
22 11. VI. 52 b, and 32 II. VI. 32 b; Cro. 
Eliz. 214; 2 Leon. 104; and see Bac. Ab. 
Covenant, B. But the implied covenant 
for quiet enjoyment may be qualified, and 
enlarged or narrowed according to- the par¬ 
ticular agreement of the parties; and a 
general covenant for quiet enjoyment does 
not extend to w T rongful evictions or dis¬ 
turbances by a stranger. Y. B. 26 H. VIII. 
3 b. 3. The landlord is bound by his ex¬ 
press covenant to repair the premises, but 


unless he bind himself by express covenant 
the tenant cannot compel him to repair. L 
Saund. 320; 1 Vent. 26, 44; 1 Scd. 425; 
2 Keb. 505; 1 T. II. 312; 1 Sim. R. 140. 

3. His rights are, 1. To receive tlie- 
rent agreed upon, and to enforce all the 
express covenants into which the tenant 
| may have entered. 2. To require the lessee 
| to treat the premises demised in such man¬ 
ner that no injury be done to the inherit¬ 
ance, and prevent waste. 3. To have the 
possession of the premises after the expira¬ 
tion of the lease. Vide, generally, Com. L. 
& T., B. 3, e. 1; Woodf. L. & T. eh. 10; 
2 Bl. Com. by Chittv, 275, note; Bouv. 
Inst. Index, h. t.; 1 Supp. to Ves. Jr. 212, 
246, 249 ; 2 Id. 232,403; Com. Dig. Estate 
by Grant, G 1; 5 Com. Dig. tit. Nisi Prius 
Dig. page 553; 8 Com. Dig. 694; Whart. 
Dig. Landlord & Tenant. As to frauds be¬ 
tween landlord and tenant, see Hov. Fr. c. 
G, p. 199 to 225. 

LANGUAGE. The faculty which men 
possess of communicating their perceptions 
and ideas to one another by means of articu¬ 
late sounds. This is the definition of spoken 
language; but ideas and perceptions may 
be communicated without sound by writing, 
and this is called written language. By 
conventional usage certain sounds have a 
definite meaning in one country or in cer¬ 
tain countries, and this is called the lan¬ 
guage of such country or countries, as the 
Greek, the Latin, the French or the English 
language. The law, too, has a peculiar lan¬ 
guage. Vide Eunom. Dial. 2 ; Technical . 

2. On the subjugation of England by 
William the Conqueror, the French Norman 
language was substituted in all law pro¬ 
ceedings for the ancient Saxon. Ibis, ac¬ 
cording to Blaekstone, vol. iii. p. 317, was 
the language of the records, writs and 
pleadings, until the time of Edward III. 
Mr. Stephen thinks Blaekstone has fallen 
into an error, and says the record was, from 
the earliest period to which that document 
can be traced, in the Latin language. Plead. 
Appx. note 14. By the statute 36 Ed. Ill. 
st. 1, c. 15, it was enacted that for tho 
future all pleas should be pleaded, shown, 
defended, answered, debated and judged in 
the English tongue ; but be entered and 
enrolled in Latin. The Norman or law 
French, however, being more familiar as 
applied to the law, than any other language, 
the lawyers continued to employ it in ma¬ 
king their notes of the trial of cases, which 
they afterwards published in that barbarous 
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dhhvL under the name of Reports. After 
the enactment, ot this statute, on the intro- 
duet ion nf paper pleadings, they followed 
in the language, as well as in other re¬ 
spects, the style of the records, which were 
drawn up in Latin. This technical language 
continued in use till the time of Cromwell, 
when by a statute the records were directed 
to he in English ; but this act was repealed 
at the restoration, by Charles II., the law¬ 
yers finding it difficult to express themselves 
as well and as concisely in the vernacular 
as in the Latin tongue ; and the language 
of the law continued as before till about 
the year 1730, when the statute of 4 Geo. II. 
c. 20, was passed. It provided that both the 
pleadings and the records should thencefor¬ 
ward be framed in English. The ancient 
terms and expressions w r hich had been so 
Ions: known in French and Latin were now 

C 

literally translated into English. The trans¬ 
lation of such terms and phrases were found 
to be exceedingly ridiculous. Such terms 
as nisi prius, habeas corpus, fieri facias, 
mandamus, and the like, are not capable of 
an English dress with any degree of seri¬ 
ousness. They are equally absurd in the 
manner they are employed in Latin, but use 
and the fact that they are in a foreign 
language has made the absurdity less ap¬ 
parent. 

3. By statute of G Geo. II., c. 14, 
passed two years after the last mentioned 
statute, the use of technical words was 
allowed to continue in the usual language, 
which defeated almost every beneficial pur¬ 
pose of the former statute. In changing 
from ODe language to another, many words 
and technical expressions were retained in 
the new, which belonged to the more ancient 
language, and not seldom they partook of 
both ; this, to the unlearned student, has 
given an air of confusion, and disfigured 
the language of the law. It has rendered 
essential also the study of the Latin and 
French languages. This perhaps is not to 
be regretted, as they are the keys which 
open to the ardent student vast stores of 
knowledge. In the United States, the re¬ 
cord';, pleadings, and all law proceedings ; 
are in the English language, except certain 
technical terms which retain their ancient 
French and Latin dre 9 s. 

4. Agreements, contracts, wills and other 
instruments, may be made in any language, 
and will be enforced. Bac. Ab. Wills, D 1. 
And a slander spoken in a foreign language, 
if understood by those present, or a libel 
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published in such language, will be pun¬ 
ished ns if spoken or written in the English 
language. Bac. Ab. Slander, D 3; 1 Roll. 
Ab. 74 ; 6 T. R. 1G3. For the construc¬ 
tion of language, see articles Construction; 
Interpretation; and Jacob’s Intr. to the 
Com. Law Max. 46. 

5. Among diplomatists, the French lan¬ 
guage is the one commonly used. At aD 
early period the Latin was the diplomatic 
language in use in Europe. Towards the 
end of the fifteenth century that of Spain 
gained the ascendancy, in consequence of 
the great influence which that country then 
exercised in Europe. The French, since 
the age of Louis XIV. lias become the 
almost universal diplomatic idiom of the 
civilized world, though some states use their 
national language in treaties and diplomatic 
correspondence. It is usual in these cases 
to annex to the papers transmitted, a trans¬ 
lation in the language of the opposite party ; 
wherever it is understood this comity will be 
reciprocated, This is the usage of the Ger¬ 
manic confederation, of Spain, and of the 
Italian courts. When nations using a com¬ 
mon language, as the United States and 
Great Britain, treat with each other, such 
language is used in their diplomatic inter¬ 
course. 

Vide, generally, 3 Bl. Com. 323 ; 1 Chit. 
Cr. Law, *415 ; 2 Rey, Institutions Judici- 
aires de PAngleterre, 211, 212. 

LANGUIDUS, practice. . The name of a 
return made by the sheriff, when a defend¬ 
ant whom he has taken by virtue of process 
is so dangerously sick that to remove him 
would endanger his life or health. In that 
case the officer may and ought unquestion¬ 
ably to abstain from removing him, and 
may permit him to remain even in his own 
house, in the custody of a follower, though 
not named in the warrant, he keeping tho 
key of the house in his possession: the 
officer ought to remove him as soon as suffi¬ 
ciently recovered. If there be a doubt as 
to the state of health of the defendant, the 
officer should require the attendance and 
advice of some respectable medical man, and 
require him, at the peril of the consequences 
of misrepresentation, to certify in writing 
whether it be fit to remove the party, or 
take him to prison within the county. 3 
Chit. Pr. 358. For a form of the return of 
languidus } see 3 Chit. P. 249; T. Chit. 
Forms, 53. 

LAPSE, eccles. law . The transfer, by 
! forfeiture, of a right or power to present or 
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collate to a vacant benefice, from, a person 
vested with such right, to another, in conse¬ 
quence of some act of negligence of the 
former. Ayl. Parerg. 331. 

LAPSED LEGACY. One which is ex¬ 
tinguished. The extinguishment may take 
place for various reasons. See Legacy , 
Lapsed . 

2. A distinction has been made between 
a lapsed devise of real estate and a lapsed 
legacy of personal estate. The real estate 
which is lapsed does not fall into the resi¬ 
due, unless so provided by the will, but de¬ 
scends to the heir at law ; on the contrary, 
personal property passes by the residuary 
clause where it is not otherwise disposed of. 
2 Bouv. Inst. 2154—6. 

LARCENY, crim . law. The wrongful 
and fraudulent taking and carrying away, 
by one person, of the mere personal goods 
of another, from any place, with a felonious 
intent to convert them to his, the taker’s 
use, and make them his property, without 
the consent of the owner. 4 Wash. C. C. 
R. 700. 

2. To constitute larceny, several ingre¬ 
dients are necessary. 1. The intent of the 
part}^ must be felonious ; he must intend to 
appropriate the property of another to his 
own use; if, therefore, the accused have 
taken the goods under a claim of right, 
however unfounded, he has not committed 
a larceny. 

3. —2. There must be a taking from the 
possession, actual or implied, of the owner; 
hence if a man should find goods, and ap¬ 
propriate them to his own use, he is not a 
thief on this account. Mart, and Yerg. 
226; 14 John. 294; Breese, 227. 

4. —3. There must be a taking against 
the will of the owner, and this may be in 
some cases, where he appears to consent; 
for example, if a man suspects another of 
an intent to steal his property, and in order 
to try him leaves it in his way, and he takes 
it, he is guilty of larceny. The taking must 
be in the county where the criminal is to be 
tried. 9 C. & P. 29; S. C. 38 E. C. L. R. 
23 ; Ry. A Mod. 349. But when the taking 
has been in the county or state, and the 
thief is caught with the stolen property in 
another county than that where the theft 
was committed, he may be tried in the 
county where arrested with the goods, as 
by construction of law, there is a fresh 
taking in every county in which the thief 
carries the stolen property. 

5. —4. There must be an actual carrying 


away, but the slightest removal, if the 
goods are completely in the power of the 
thief, is sufficient. To snatch a diamond 
from a lady’s ear, which is instantly drop¬ 
ped among the curls of her hair, is a suf¬ 
ficient asportation or carrying away. 

6. —5. The property taken must be per¬ 
sonal property: a man cannot commit 
larceny of real estate, or of what is so 
considered in law. A familiar example will 
illustrate this ; an apple, while hanging on 
the tree where it grew, is real estate, having 
never been separated from the freehold : it 
is not larceny, therefore, at common law, to 
pluck an apple from the tree, and appropri¬ 
ate it to one’s own use, but a mere trespass; 
if that same apple, however, had been sepa¬ 
rated from the tree by the owner or other¬ 
wise, even by accident, as if shaken by the 
wind, and while lying on the ground it 
should be taken with a felonious intent, the 
taker would commit a larceny, because then 
it was personal property. In some states 
there arc statutory provisions to punish the 
felonious taking of emblements or fruits of 
plants, while the same arc hanging by the 
roots, and there the felony is complete, 
although the thing stolen is not, at com¬ 
mon law, strictly personal property. Ani¬ 
mals fen e natures,, while in the enjoyment 
of their natural liberty, are not the subjects 
of larceny; as, doves; 9 Pick. 15; bees. 
3 Binn. 546. See Bee; 5 N. II. Rep. 203. 
At common law, choses in action are not 
subjects of larceny. 1 Port. 33. 

7. Larceny is divided in some states, 
into grand and petit larceny : this depends 
upon the value of the property stolen. Vide 
1 Hawk, 141 to 250, ch. 19; 4 Bl. Com. 
229 to 250 ; Com. Dig. Justices, O 4, 5, 6, 
7, 8 ; 2 East’s P. C. 524 to 791 ; Burn’s 
Justice, Larceny; Williams’ Justice, Felo¬ 
ny ; 3 Chitty’s Cr. Law, 917 to 992; and 
articles Carrying Away; Invito Domino; 
Robbery; Taking; Breach , 6. 

LARGE. Broad; extensive; uncon¬ 
fined. The opposite of strict, narrow, or 
confined. At large, at liberty. 

LAS PARTIDAS. The name of a coda 
of Spanish law ; sometimes called las siete 
parti das, or the seven parts, from the num¬ 
ber of its principal divisions. It is a com¬ 
pilation from the civil law, the customary 
law of Spain, and the canon law. Such of 
its provisions as are applicable are in force 
in Louisiana, Florida, and Texas. 

LASCIVIOUS CARRIAGE, law of 
Connecticut > An offence, ill defined, ere 
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fited bv statute, which enacts that everyl 
person who shall be guilty of lascivious car- i 
riniic mul behaviour, and shall be thereof | 
duly convicted, shall be punished by fine, i 
not exceeding ten dollars, or by imprison¬ 
ment in a common gaol, not exceeding two 
months, or bv tine and imprisonment, or both, 
at the discretion of the court. This law 
was passed at a very early period. Though 
indefinite in its tcrnls, it has received a con¬ 
struction so limiting it, that it may be said 
to punish those wanton acts between per¬ 
sons of different sexes, who are not married 
to each other, that flow from the exercise of 
lustful passions, and which are not other¬ 
wise punished as crimes against chastity and 
public decency. 2 Swift’s Dig. 343; 2 
Swift’s Syst. 331. 

2. Lascivious carriage may consist not 
onlv in mutual acts of wanton and indecent 
familiarity between persons of different 
sexes, but in wanton and indecent actions 
against the will, and without the consent of 
one of them, as if a man should forcibly at¬ 
tempt to pull up the clothes of a woman. 5 
Day, 81. 

LAST RESORT. A court of last re¬ 
sort, is one which decides, definitely, with¬ 
out appeal or writ of error, or any other 
examination whatever, a suit or action, or 
some other matter, which has been submit¬ 
ted to its judgment, and over which it has 
jurisdiction. 

2. The supreme court is a court of last i 
resort in all matters which legally come be¬ 
fore it; and whenever a court possesses the 
power to decide without appeal or other ex¬ 
amination whatever, a subject matter sub¬ 
mitted to it, it is a court of last resort; but 
this is not to be understood as preventing 
an examination into its jurisdiction, or excess 
of authority, for then the judgment of a 
superior does not try and decide so much 
whether the point decided has been so done 
according to law, as to try the authority of 
the inferior eourt. 

LAST SICKNESS. That of which a 
person died. 1 

2. The expenses of this sickness are j 
generally entitled to a preference, in pay- j 
ment of debts of an insolvent estate. Civ. 
Code of Lo. art. 3166 ; Purd. Ab. 393. j 

3. To prevent impositions, the statute of j 
frauds requires that nuncupative wills shall 
be made during the testator’s last sickness. ! 
Rob. on Frauds, 556 ; 20 John. R. 502. i 

LATENT, const ruction. That which is 
concealed; or which does not appear; for 


example, if a testator bequeaths to his cou¬ 
sin Peter his white horse ; and at the time 
of making his will and at his death he had 
two cousins named Peter, and he owned two 
white horses, the ambiguity in this case 
would be latent, both as respects the legatee, 
and the thing bequeathed. Vide Bac. Max. 
Reg. 23, and article Ambiguity. A latent 
ambiguity can only be made to appear by 
parol evidence, and may be explained by the 
same kind of proof. 5 Co. 69. 

LATITAT, Eng. law. He lies hid. The 
name of a writ calling a defendant to an¬ 
swer to a personal action in the king’s bench, 
it derives its name from a supposition that 
the defendant lurks and lies hid, and cannot 
be found in the county of Middlesex, (in 
which the said court is holden,) to be taken 
there, but is gone into some other county, 
and therefore requiring the sheriff to appre 
liend him in such other county. Fitz. N- 
B. 78. 

LAUNCHES. Small vessels employed 
to carry the cargo of a large one to and from 
the shore; lighters, (q. v.) 

2. The goods on board of a launch aro 
1 at the risk of the insurers till landed. 5 N. 
j S. 387. The duties and rights of the mas¬ 
ter of a launch are the same as those of the 
master of a lighter. 

LAW. In its most general and compre¬ 
hensive sense, law signifies a rule of action ; 
and this term is applied indiscriminately to 
all kinds of action ; whether animate or in¬ 
animate, rational or irrational. 1 Bl. Com. 
38. In its more confined sense, law denotes 
the rule, not of actions in general, but of 
human action or conduct. In the civil code 
of Louisiana, art. 1, it is defined to be “ a 
solemn expression of the legislative will.” 
Vide Toull. Dr. Civ. Fr. tit. prel. s. 1, n. 4 *, 
1 Bouv. Inst. n. 1-3. 

2. Law is generally divided into four 
principal classes, namely : Natural laio, the 
law of nations , public law , and private or 
civil law. When considered in relation to 
its origin, it is statute law or common law. 
When examined as to its different systems 
it is divided into civil htw , common law 
canon law . When applied to objects, it is 
civil , criminal , or penal . It is also divided 
into natural law and positive law . Into 
written law , lex scripta ; and unwritten law , 
lex non scripta. Into law merchant , martial 
law , municipal law , and fen'eign law. When 
considered as to their duration, laws are iwp 
mutable and arbitrary or positive; when as 
to their effect, they are prospective and retro 



LAW 


LAW 


*P’ dive . These will be separately con¬ 

sidered. 

Law, arbitrary. An arbitrary law is 
one made by the legislator simply because 
he wills it, and is not founded in the nature 
of things ; such law, for example, as the 
tariff law, which may be high or low. This 
term is used in opposition to immutable . 

Law, canon. The canon law is a body 
of Roman ecclesiastical law, relative to such 
matters as that church either has or pretends 
to have the proper jurisdiction over. 

2. This is compiled from the opinions of 
the ancient'Latin fathers, the decrees of 
general councils, and the decretal epistles 
and bulls of the holy see. All which lay in 
the same confusion and disorder as the Ro¬ 
man civil law, till about the year 1151, 
when one Gratian, an Italian monk, ani¬ 
mated by the discovery of Justinian’s Pan¬ 
dects, reduced the ecclesiastical constitut ; ons 
also into some method, in three books, which 
he entitled Concordia discordantium canon - 
tm, but which are generally known by the 
name of Decrdum Gratiani. These reached 
as low as the time of Pope Alexander III. 
The subsequent papal decrees to the ponti¬ 
ficate of Gregory IX., were published in 
much the same method, under the auspices 
of that pope, about the year 1230, in five 
books, entiled Decretalia Gregorii noni . A 
sixth book was added by Boniface VIII., 
about the year 1298, which is called Sextus 
decretalium . The Clementine constitution 
or decrees of Clement V., were in like man¬ 
ner, authenticated in 1317, by his successor, 
John XXII., who also published twenty con¬ 
stitutions of his own, called the Extravagan - 
tes Joannis , all of which in some manner an¬ 
swer to the novels of the civil law. To these 
have since been added some decrees of the 
later popes, in five books, called Extravagan - 
tes communes . And all these together, Gra- 
tian’s Decrees, Gregory’s Decretals, the Sixth 
Decretals, the Clementine Constitutions, and 
the Extravagants of John and his successors, 
form the Corpus juris canonici , or body of 
the Roman canon law. 1 Bl. Com. 82; 
Encyclopedic, Droit Canonique, Droit Pub¬ 
lic Ecclesiastique; Diet, de Jurispr. Droit 
Canonique; Ersk. Pr. L. Scotl. B. 1, t. 1, 
s. 10. See, in general, Ayl. Par. Jur. Can. 
Ang.; Shelf, on M. & D. 19; Preface to 
Burn’s Eccl, Law, by Thyrwhitt, 22 : Hale’s 
Hist. C. L. 26-29 ; Bel'lls Case of a Puta¬ 
tive Marriage, 203 ; Diet, du Droit Cano¬ 
nique ; Stair’s Inst. b. 1, t. 1, 7. 

Law, CIVIL. The term civil law is gene¬ 


rally applied by way of eminence to the civil 
or municipal law of the Roman empire, with¬ 
out distinction as to the time when the 
principles of such law were established or 
modified. In another sense, the civil law is 
that eollection of laws comprised in the in 
stitutes, the code, and the digest of the em 
peror Justinian, and the novel constitutions 
of himself and some of his successors. Ersk. 
Pr. L. Seotl. 13. 1, t. 1, s. 9; 5 L. R. 494. 

2. The Institutes contain the elements 
or first principles of the Roman law, in four 
books. The Digests or Pandects arc in 
fifty books, and contain the opinions and 
writings of eminent lawyers digested in a 
systematical method, whose works comprised 
more than two thousand volumes. The new 
code , or collection of imperial constitutions, 
in twelve books ; which was a substitute for 
the code of Theodosius. The novels or new 
constitutions, posterior in time to the other 
books, and amounting to a supplement to the 
code, containing new decrees of successive 
emperors as new questions happened to arise. 
These form the body of the Roman law, or 
corpus juris civilis, as published about the 
time of Justinian. 

3. Although successful in the west, 
these laws were not, even in the lifetime 

1 of the emperor universally received; and 
after the Lombard invasion they became so 
totally neglected, that both the Code and 
Pandects were lost till the twelfth century, 
A. d. 1130; when it is said the Pandects 
were accidentally discovered at Amalphi, 
and the Code at Ravenna. But, as if for¬ 
tune would make an atonement for her for¬ 
mer severity, they have since been the study 
of the wisest men, and revered as law, by 
the politest nations. 

4. By the term civil law is also under¬ 
stood the particular law of each people, 
opposed to natural law, or the law of na¬ 
tions, which are common to all. Just. Inst. 

1. 1, t. 1, § 1, 2 ; Ersk. Pr. L. Scot. B. 1, 
t. 1, s. 4. In this sense it is used by Judge 
Swift. See below. 

5. Civil law is also sometimes under¬ 
stood as that which has emanated from the 
secular power opposed to the ecclesiastical 
or military. 

6. Sometimes by the term civil law is 
meant those laws which relate to civil mat¬ 
ters only : and in this sense it is opposed 
to criminal law, or to those laws which 
conce n criminal matters. Vide Civil . 

7. Judge Swift, in his System of the 
Laws of Connecticut, prefers the term civil 
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law, to that of municipal law. He consi¬ 
ders the term municipal to be too limited in 
its signification. He defines civil law to be 
a rule of human action, adopted by man¬ 
kind in a state of society, or prescribed by 
the supreme power ot the government, re¬ 
quiring a course of conduct not repugnant 
to morality or religion, productive of the 
greatest political happiness, and prohibiting 
actions contrary thereto, and which is en¬ 
forced by the sanctions of pains and penal¬ 
ties. 1 Sw. Syst. 37. See Ayl. Pand. B. 

1, t. 2, p. 6. 

See, in general, as to civil law, Cooper’s 
Justinian ; the Pandects; 1 Bl. Com. 80, 
SI; Encyclopedic, art. Droit Civil, Droit 
Remain: Dornat, Les Loix Civiles; Fer- 
riere's Diet.Brown’s Civ. Law ; Halifax’s 
Analys. Civ. Law ; Wood’s Civ. Law; Ay- 
liffe’s Pandects ; Heinec. Elem. Jur.; Ers- 
kine's Institutes ; Pothier ; Eunomus, Dial. 
1 ; Corpus Juris Civilis; Taylor’s Elem. 
/ Civ. Law. 

Law, common. The common law is 
that which derives its force and authority 
from the universal consent and immemorial 
practice of the people. It has never re¬ 
ceived the sanction of the legislature, by 
an express act, which is the criterion by 
which it is distinguished from the statute 
law. It has never been reduced to writing; 
by this expression, however, it is not meant 
that all those laws are at present merely 
oral, or communicated from former ages to 
the present solely by word of mouth, but 
that the evidence of our common law is 
contained in our books of Reports, and de¬ 
pends on the general practice and judicial 
adjudications of our courts. 

2. The common law is derived from two 
sources, the common law of England, and 
the practice and decision of our own courts. 
In some states the English common law has 
been adopted by statute. There is no gene- 
rad rule to ascertain what part of the Eng¬ 
lish common law is valid and binding. To 
run the line of distinction, is a subject of 
embarrassment to courts, and the want of 
it a great perplexity to the student. Kirb. 
Rep. Pref. It may however be observed 
generally, that it is binding where it has 
not been superseded bv the constitution of 
the Lnited States, or of the several states, 
or 1 y their legislative enactments, or varied 
by custom, and where it is founded in rea¬ 
son and consonant to the genius and man¬ 
ners of the people. 

3. The phrase (i common law” occurs 


in the seventh article of the amendments 
of the constitution of the United States. 
“ In suits at common law, where the value 
in controversy shall not exceed twenty dol¬ 
lars,” says that article, “ the right of trial 
by jury shall be preserved.” The “ com¬ 
mon law” here mentioned is the common 
law of England, and not of any particular 
state. 1 Gallia, 20; 1 Bald. 558 ; 3 Wheat. 
223; 3 Pet. R. 446 ; 1 Bald. R. 554. The 
term is used in contradistinction to equity, 
admiralty, and maritime law. 3 Pet. 446 ; 
1 Bald. 554. 

4. The common law of England is not 
in all respects to be taken as that of the 
United States, or of the several states ; its 
general principles are adopted only so far 
as they are applicable to our situation. 2 
Pet. 144; 8 Pet. 659; 9 Crancli, 333; 9 

S. & R. 330 ; 1 Black f. 66, 82, 206 ; Kirby, 
117; 5 Har. & John. 356; 2 Aik. 187; 
Charlt. 172; 1 Ham. 243. See 5 Cow. 
628; 5 Pet. 241; 1 Dali. 67 ; 1 Mass. 61; 
9 Pick. 532 ; 3 Greenl. 162 ; 6 Greenl. 55 ; 
3 Gill & John. 62; Sampson’s Discourse 
before the Historical Society of New York; 
1 Gallis. R. 489; 3 Conn. R. 114; 2 Dali. 
2, 297, 384; 7 Cranch, R. 32 ; 1 Wheat. 
11. 415 ; 3 Wheat. 223 ; 1 Blackf. R. 205 : 
8 Pet. R. 658 ; 5 Cowen, R. 628 ; 2 Stew. 
R. 362. 

Law, criminal. By criminal law is 
understood that system of laws which pro¬ 
vides for the mode of trial of persons 
charged with criminal offences, defines 
crimes, and provides for their punishments. 

Law, foreign. By foreign laws are 
understood the laws of a foreign country. 
The states of the American Union are for 
some purposes foreign to each other, and 
the laws of each are foreign in the others. 
See Foreign laws . 

Law, international. The law of na¬ 
ture applied to the affairs of nations, com¬ 
monly called the law of nations, jus gen¬ 
tium; is also called by some modern authors 
international law. Toullier, Droit Fran^ais, 
tit. prel. § 12. Mann. Comm. 1 ; Bentham 
on Morals, &c., 260, 262 ; Wheat, on Int, 
Law; Fcelix, Du Droit Intern. Prive, n. 1. 

Law, martial. Martial law is a code 
established for the government of the army 
and navy of the United States. 

2. Its principal rules are to be found in 
the articles of war. (q. v.) The object of this 
code or body of regulations is to maintain 
that order and discipline, the fundamental 
principles of which are a due obedience of 
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the several ranks to their proper officers, a 
subordination of each rank to their supe¬ 
riors, and the subjection of the whole to 
certain rules of discipline, essential to their 
acting with the union and energy of an 
organized body. The violations of this law 
are to be tried by a court martial, (q. v.) 

3. A military commander has not the 
power, by declaring a district to be under 
martial law, to subject all the citizens to 
that code, and to suspend the operation of 
the writ of habeas corpus . 3 Mart. (Lo.) 

531. Vide Hale’s Hist. C. L. 38; 1 131. 
Coin. 413 ; Tytler on Military Law ; Ilo. 
on C. M. ; M’Arth. on C. M.; Rules and 
Articles of War, art. 64, et seq : 2 Story, 
L. U. S. 1000. 

Law, merchant. A system of customs 
acknowledged and taken notice of by all 
commercial nations; and those customs con¬ 
stitute a part of the general law of the 
land ; and being a part of that law their 
existence cannot be proved by witnesses, 
hut the judges are bound to take notice of 
them e;r officio . See Bcawes’ Lex Merca- 
toria Rediviva; Caines’ Lex Mercatoria 
Americana; Com. Dig. Merchant, D; 
Chit. Comm. Law ; Pardess. Droit Commer¬ 
cial ; Collection dcs Lois Maritiines ante- 
rieure au dix hutieme siecle, par Dupin ; 
Capmany, Costumbres Maritimas II Con- 
solato del Mare ; Us ct Coutunics de la 
Mer ; Piantandia, Della Giurisprudenze Ma¬ 
ri tin a Commercial e, An tic a e Modern a ; Va¬ 
lin, Conimentaire sur POrdonnance dc la 
Marine, du Mois d’Aout, 1681 ; Boulay- 
Paty, Dr. Comm.; Boucher, Institutions 
au Droit Maritime. 

Law, municipal. Municipal law is de¬ 
fined by Mr. Justice Blackstoue to be “a 
rule of civil conduct prescribed by the su¬ 
preme power in a state, commanding what is 
right and prohibiting what is wrong.” This 
definition has been criticised, and has been 
perhaps, justly considered imperfect. The 
latter part has been thought superabundant 
to the first; see Mr. Christian’s note; and 
the first too general and indefinite, and too 
limited in its signification to convey a just 
idea of the subject. See Law , civil . Mr. 
Chitty defines municipal law to be “ a rule 
of civil conduct, prescribed by the supreme 
power in a state, commanding what shall be 
done or what shall not be done.” 1 Bl. 
Com. 44, note 6, Chitty’s edit. 

2. Municipal law, among the Romans, 
was a law made to govern a particular city 
cr province; this term is derived from the 


Latin municipuim , which among them si gnu 
tied a city which was governed by its own 
laws, and which had its own magistrates. 

Law of nations. r J lie science which 
teaches the rights subsisting between until ns 
or states, and the obligato ns correspondent 
to those rights. \ attcPs Law of Nat. 
Prelim. § 3. Some complaints, perhaps not 
unfounded, have been made as to the want 
of exactness in the definition of this term. 
Mann. Comm. 1. The phrase ct international 
law,” has been proposed in its stead. 1 
Benth. on Morals and Legislation, 260, 262. 
It is a system of rules dcduciblc by natural 
reason from the immutable principles of na¬ 
tural justice, and established by universal 
consent among the civilized inhabitants of 
the world ; Inst. lib. 1, t. 2, § 1 ; Dig. lib. 
1, t. 1, 1. 9 ; in order to decide all disputes, 
and to insure the observance of good faith 
and justice in that intercourse which must 
frequently occur between them and the indi¬ 
viduals belonging to each ; or it depends 
upon mutual compacts, treaties, leagues and 
agreements between the separate, free, and 
independent communities. 

2. International law is generally divided 
into two branches; 1. The natural law of 
nations, consisting of the rules of justice ap¬ 
plicable to the conduct of states. 2. The 
positive law of nations, which consist of, 1. 
The voluntary law of nations, derived from 
the presumed consent of nations, arising out 
of their general usage. 2. The conventional 
law of nations, derived from the express con¬ 
sent of nations, as evidenced in treaties and 
other international compacts. 3. The cus¬ 
tomary law of nations, derived from the ex¬ 
press consent of nations, as evidenced in 
treaties and other international compacts 
between themselves. Vattel, Law of Nat. 
Prel. 

3. The various sources and evidence of 
the law of nations, are the following : 1. The 
rules of conduct, deducible by reason from 
the nature of society existing among inde¬ 
pendent states, which ought to be observed 
among nations. 2. The adjudication of in¬ 
ternational tribunals, such as prize courts 
and boards of arbitration. 3. Text writers 
of authority. 4. Ordinances or law3 of par¬ 
ticular states, prescribing rules for the con¬ 
duct of their commissioned cruisers and prizo 
tribunals. 5. The history of the wars, 
negotiations, treaties' of peace, and other 
matters relating to the public intercourse of 
nations. 6. Treaties of peace, alliance and 
commerce, declaring, modifying, or defining 
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tV preexisting international law. Wheat. 
Intern. Law. pt. 1, c. 1, § 14. 

4. The law of nations has been divided 
bv writers into /nrrvwy and voluntary; or 
into absolute and AriZ/rory; by others into 
prim tr ;/ and $ condo nj, which latter has 
b vn divided into customary and co/u>2/i- 

Another division, which is the one 
more usually employed, is that of the natural 
and positive law of nations. The natural 
law of nations consists of those rules, which, 
being universal, apply to all men and to all 
nations, and which may be deduced by the 
assistance of revelation or reason, as being 
of utilitv to nations, and inseparable from 
their existence. The positive law of nations 
consists of rules and obligations, which owe 
their origin, not to the divine or natural law, 
but to human compacts or agreements, either 
express or implied; that is, they are depend¬ 
ent on custom or convention. 

5. A moil the Romans, there were two 
.sorts of laws of nations, namely, the primi¬ 
tive, called primurium , and the other known 
bv the name of secundarium. The prima- 
rium . that is to say, primitive or more an¬ 
cient, is properly the only law of nations 
which human reason suggests to men; as 
the worship of G-nd, the respect and submis¬ 
sion which children have for their parents, 
the attachment which citizens have for their 
country, the good faith which ought to be 
the soul of every agreement, and the like. 
The law of nations called sccundarium , are 
certain usages which have been established 
among men, from time to time, as they have 
been felt to be necessary. Ayl. Pand. B. 
1, t. 2, p. 6. 

As to the law of nations generally, see 
Vattel’.s Law of Nations ; Wheat, on Intern. 
Law ; Marten’s Law of Nations ; Chitty’s 
Law of Nations; Puffcnd. Law of Nature 
and of Nations, book 3 ; Burlamaqui’s Na¬ 
tural Law, part 2, e. G ; Principles of Penal 
Law, eh. 13 ; Mann. Comm, on the Law of 
Nat ions ; Leibnitz, Codex Juris Gentium Di¬ 
plomat icus ; Binkershoek, Quocstionis Juris 
Publ ici, a translation of the first book of 
which, made by Mr. Dnponccau, is publish¬ 
ed in the third volume of Hall’s Law Jour¬ 
nal ; Kliiber, Droit des Gens Modcme de 
P Europe; Dumont, Corps .Diplomatique ; 
Mably, Droit Public de Y Europe ; Kent’s 
Comm. Lecture 1. 

Law of nature. The law of nature Is 
that which God, the sovereign of the uni¬ 
verse, has prescribed to all men, not by any 
formal promulgation, but by the internal 


dictate of reason alone. It is discovered by a 
just consideration of the agreeableness or dis¬ 
agreeableness of human actions to the nature 
of man ; and it comprehends all the duties 
which we owe either to the Supreme Being, 
to ourselves, or to our neighbors ; as rever- 
encc to God, self-defence, temperance, honor 
to our parents, benevolence to all, a strict 
adherence to ' our engagements, gratitude, 
and the like. Erskine’s Pr. of L. of Scot. 
B. 1, t. 1, s. 1. Sec Ayl. Pand. tit, 2, p. 
5 ; Cicer. de Leg. lib. 1. 

2. The primitive laws of nature may be 
reduced to six, namely: 1. Comparative 
sagacity, or reason. 2. Self-love. 3. The 
attraction of the sexes to each other. 4. 
Th<? tenderness of parents towards their 
children. 5. The religions sentiment. 6. 
Sociability. 

3. —1. When man is properly organized, 
he is able to discover moral good from moral 
evil; and the study of man proves that man 
is not only an intelligent, but a free being, 
and he is therefore responsible for his ac¬ 
tions. The judgment we form of our good 
actions, produces happiness ; on the contrary 
the judgment we form of our bad actions 
produces unhappiness. 

4. —2. Every animated being is impelled 
by nature to his own preservation, to defend 
his life and body from injuries, to shun what 
may be hurtful, and to provide all things 
requisite to his existence. Hence the duty 
to watch over his own preservation. Suicide 
and duelling are therefore contrary to this 
law; and a man cannot mutilate himself, 
nor renounce his liberty. 

5. —3. The attraction of the sexes has 
been provided for the preservation of the 
human race, and this law condemns celibacy. 
The end of marriage proves that polygamy, 
(q. v.) and polyandry, (q. v.) are contrary 
to the law of nature. Hence it follows that 
the husband and wife have a mutual and ex¬ 
clusive right over each other. 

6. —4. Man from his birth is wholly una¬ 
ble to provide for the least of his necessities: 
but the love of his parents supplies for this 
weakness. This is one of the most powerful 
laws of nature. The principal duties it im¬ 
poses on the parents, are to bestow on the 
child all the care its weakness requires, to 
provide for its necessary food and clothing, 
to instruct it, to provide for its wants, and 
to use coercive means for its good, when 
requisite. 

7. —5, The religious sentiment which 
leads us naturally towards the Supreme Be- 
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:ng, is one of the attributes which belong to 
humanity alone ; and its importance gives it 
the iank of the moral law of nature. From 
this sentiment arise all the seets and different 
forms of worship among men. 

8.—6. The need which man feels to live 
in society, is one of the primitive laws of na¬ 
ture, whence flow our duties and rights; 
and the existence of society depends upon 
the condition that the rights of all shall be 
respected. On this law are based the assist¬ 
ance, succors and good offices which men 
owe to each other, they being unable to pro¬ 
vide each every thing for himself. 

Law, penal. One which inflicts a pe¬ 
nalty for a violation of its enactment. 

Law, positive. Positive law, as used 
in opposition to natural law, may be consi¬ 
dered in a threefold point of view. l.'The 
universal voluntary law , or those rules which 
arc presumed to be law, by the uniform prac¬ 
tice of nations in general, and by the mani¬ 
fest utility of tlie rules themselves. 2. The 
customary law, or that which, from motives 
of convenience, has, by tacit, but implied 
agreement, prevailed, not generally indeed 
among all nations, nor with so permanent an 
utility as to become a portion of the univer¬ 
sal voluntary law, but enough to have 
acquired a prescriptive obligation among 
certain states so situated as to be mutually 
benefited by it. 1 Taunt. 241. 3. The 

conventional law, or that which is agreed 
between particular states by express treaty , 
a law binding on the parties among whom 
such treaties are in force. 1 Chit. Comm. 
Law, 28. , 

Law, private. An act of the legisla¬ 
ture which relates to some private matters, 
which do not concern the public at large. 

Law, prospective. One which pro¬ 
vides for, and regulates the future acts of 
men, and does not interfere in any way with 
what has past. 

Law, public. A public law is one in 
which all persons have an interest. 

Law, retrospective. A retrospective 
law is one that is to take effect, in point of 
time, before it was passed. 

2. Whenever a law of this kind impairs 
the obligation of contracts, it is void. 3 Dali. 
391. But laws which only vary the reme¬ 
dies, divest no right, but merely cure a de¬ 
fect in proceedings otherwise fair, are valid. 
10 Serg. & Rawle, 102, 3 ; 15 Serg. & 
Uawle, 72. See Ex post facto. 

• Law, statute. The written will of the 
legislature, solemnly expressed according to 


the forms prescribed by the constitution , an 
act of the legislature. See Statute . 

Law, unwritten, or lex non scripta. 
All the laws which do not come under the 
definition of written law; it is composed, 
principally, of the law of nature, the law of 
nations, the common law, and customs. 

Law, written, or lex scripta. This 
consists of the constitution of the United 
States; the constitutions of the several 
states ; the acts of the different legislatures, 
as the acts of congress, and of the legisla¬ 
tures of the several states, and of treaties. 
See Statute. 

LAWFUL. That which is not forbidden 
by law. Id omne licitum est, quod non est 
legibus prohibitum, quamobrem, quod, lege 
permittente, fit, pocnam non meretur. To 
be valid a contract must be lawful, 

LAWLESS. Without law ; without law¬ 
ful control. 

LAWS EX POST FACTO. Those 
which are made to punish actions committed 
before the existence of such laws, and which 
had not been declared crimes by preceding 
laws. Declar. of Rights, Mass, part 1, s. 24 ; 
Declar. of Rights, Maryl. art. 15. By the 
constitution of the United States and those 
of the several states, the legislatures are for¬ 
bidden to pass ex post facto laws. Const. 
U. S. art. 1, s. 10, subd. 1. 

2. There is a distinction between ex post 
facto laws, and retrospective laws ; every ex 
post facto law must necessarily be retrospec¬ 
tive, but every retrospective law is not an 
ex post facto law ; the former only are pro¬ 
hibited, 

3. Laws under the following circum¬ 
stances are to be considered ex post facto 
laws, within the words and intents of the 
prohibition ; 1st. Every law that makes an 
act done before the passing of the law, and 
which was innocent when done, criminal, and 
punishes such action. 2d. Every law that 
aggravates a crime, or makes it greater than 
it was when committed. 3d. Every law that 
changes the punishment, and inflicts a greater 
punishment than the law annexed to the 
crime when committed. 4th. Every law that 
alters the legal rules of evidence and re¬ 
ceives less, or different testimony, than the 
law required at the time of the commission 
of the offence, in order to convict tho of¬ 
fender. 3 Dali. 390. 

4. The policy, the reason and humanity 
of the prohibition against passing ex post 
facto laws, do not extend to civil cases, to 
cases that merely affect the private property 
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of citizen. Some of the most necessary 
acts of legislation are, on the contrary, 
founded upon the principles that private 
rights must yield to public exigencies. 3 
Pall, 400 : S Wheat. 89 : see 1 Cranch, 
109 : 1 Gall. llep. 105; 9 Crancli, 374; 

‘2 IVt. S. C. R. 027 ; Id. 380 ; Id. 523. 

Laws of the twelve tables. Laws 
of ancient Rome composed in part front 
tUo'ie of Solon, and other G reek legislators, 
and in part from the unwritten laws or cus¬ 
toms of the Romans. These laws first ap¬ 
peared in the year of Rome 303, inscribed 
on ton plates of brass. The following year 
two others were added, and the entire code 
bore the name of the Laws of the Twelve 
Tables. The principles they contained be¬ 
came the source of all the Roman law, and 
serve to this day as the foundation of the 
jurisprudence of the greatest part of Eu¬ 
rope. 

See a fragment of the Law of the Twelve 
Tables in Coop. Justinian, 656 ; Gibbon’s 
Rome, c. 44. 

Laws of the hanse towns. A code of 
maritime laws known as the laws of the 
Hanse towns, or the ordinances of the Hanse¬ 
atic towns, was first published in German, at 
Lubec, in 1597. In an assembly of deputies 
from the several towns held at Lubec, these 
laws were afterwards, May 23, 1614, re¬ 
vised and enlarged. The text of this digest, 
and a Latin translation, are published with 
a commentary byKuricke; and a French 
translation has been given by Cleirac. 

Laws of oleron, maritime law. A code 
of sea laws of deserved celebrity. It was 
originally promulgated by Eleonor, duchess 
of Guienne, the mother of Richard the First, 
of England. Returning from the Holy 
Land, and familiar with the maritime regu¬ 
lations of the Archipelago, she enacted these 
laws at Oleron in Guienne, and they derive 
their title from, the place of their publica¬ 
tion. The language in which they were 
originally written is the Gascon, and their 
first object appears to have been the com¬ 
mercial operations of that part of France 
only. Richard I., of England, who inhe¬ 
rited the dukedom of Guienne from his mo¬ 
ther, improved this code, and introduced it 
into England. Some additions were made 
to it by King John; it was promulgated 
anew in the 50th year of Henry III., and 
received its ultimate confirmation in the 12th 
year of Edward III. Brown’s Civ. and 
Adm. Law, vol. ii. p. 40. 

2. These laws are inserted in the begin¬ 


ning of the book entitled u Us ct Coutmn^s 
de la Mor,” with a very excellent commen¬ 
tary on each section by Clairac, the learned 
editor. A translation is to be found in the 
Appendix to 1 Pet. Adrn. Dec.; Marsh. Ins. 
B. 1, c. 1, p. 16. See Laws of Wisbuy : 
Laws of the Hanse Towns ; Code. 

Laws of Wisbuy, maritime law. A code 
of sea laws established by “ the merchants.' 
and masters of the magnificent city of Wis¬ 
buy.” This city was the ancient capital of 
Gothland, an island in the Baltic sea, an¬ 
ciently much celebrated for its commerce 
and wealth, now an obscure and inconsidera¬ 
ble place. Malyne, in his collection of sea 
laws, p. 44, says that the laws of Oleron 
were translated into Dutch by the people of 
Wisbuy for the use of the Dutch coast. By 
Dutch, he probably means German, and it 
cannot be denied that many of the provisions 
contained in the Laws of Wisbuy, are pre¬ 
cisely the same as those which are found in 
the Laws of Oleron. The northern writers 
pretend however that they are more ancient 
than the Laws of Oleron, or than even the 
Uonsolato del Mare. Clairac treats this no¬ 
tion with contempt, and declares that at the 
time of the promulgation of the laws of 
Oleron, in 1266, which was many years after 
they were compiled, the magnificent city of 
Wisbuy had not yet acquired the denomina¬ 
tion of a town. Be this as it may, these 
laws were for some ages, and indeed still 
remain, in great authority in the northern 
part of Europe. u Lex Rhodia navalis,” 
says Grotius, iC pro jure gentium, in illo 
mare Mediteraneo vigebat; sicut apud Gal¬ 
lium leges Oleronis, et apud oinnes trans- 
rhenanos, leges Wisbuenses.” Grotius de 
Jure bel. lib. 2, c. 3. 

A translation of these laws is to be found 
in 1 Peter’s Adm. Dec. Appendix. See 
Code; Laws of Oleron. 

Laws, Rhodian, maritime law . A code 
of laws adopted by the people of Rhodes, 
who had, by their commerce and naval vic¬ 
tories, obtained the sovereignty of the sea, 
about nine hundred years before the Chris¬ 
tian era. There is reason to suppose this 
code has not been transmitted to posterity, 
at least not in a perfect state. A collection 
of marine constitutions, under the denomi- 
nation of Rhodian Laws, may he seen in 
Vinnius, but they bear evident marks of a 
spurious origin. See Marsh. Ins. B. 1, c. 
4, p. 15 ; this Diet. Code; Laws of Oleron; 
Laws of Wisbuy; Laws of the Hanse 
Towns. 
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LAWYER. A counsellor; one learned 
in the law. Vide Attorney. 

LAY, English law . That which relates 
to persons or things not ecclesiastical. In 
the LFnited States, the people are not, by 
law, divided, as in England, into ecclesias¬ 
tical and lay. The law makes no distinction 
between them. 

To lay, pleading. To state or to allege. 
The place from whence a jury are to be 
summoned, is called the venue, and the 
allegation in the declaration, of the place 
where the jury is to be summoned, is in 
technical language, said to lay the venue . 
3 Stcph. Com. 574; 3 Bouv. Inst. n. 2826. 

To LAY DAMAGES. The statement at the 
conclusion of the declaration ; the amount 
of damages which the plaintiff claims. 

Lay corporation. One which affects 
or relates to other than ecclesiastical per¬ 
sons. 

Lay days, mar . law. The time allowed to 
the master of a vessel for loading and unload¬ 
ing the same. In the absence of any custom 
to the contrary, Sundays are to be computed 
in the calculation of lay days at the port of 
discharge. 10 Mees. & Weis. 331. See 
3 Esp. 121. They differ from demurrage . 
|q. v.) 

Lay people. By this expression was 
formerly understood jurymen. Finch’s Law, 
B. 4, p. 381; Eunom. Dial. 2, § 51, p. 
151. 

LAYMAN, eccl. law . One who is not 
an ecclesiastic nor a clergyman. 

LAZARET or LAZARETTO. A place 
selected by public authority, where vessels 
coming from infected or unhealthy countries 
are required to perform quarantine. Vide 
Health. 

L2ESM MAJESTATIS CRIMEN. The 
crime of high treason. Glanv. lib. 1, c. 2; 
Clef dcs Lois Rom. h. t.; Inst. 4, 18, 3 ; 
Dig. 48, 4 ; Code, 9, 8. 

LE ROI S’AVISERA. The king will 
consider of it. This phrase is used by the 
English monarch when he gives his dissent 
to an act passed by the lords and commons. 
The same formula was used by the late king 
of the French, for the same purpose. 1 
Toull. n. 52. Vide Veto. 

Le roi le veut. The king assents. This 
is the formula used in England, and formerly 
in France, when the king approved of a bill 
passed by the legislature. 1 Toull. n. 52. 

Le roi veut en deliverer. The king 
will deliberate on it. This is the formula 
which the late French king used, when he 


intended to veto an act of the legislative 
assembly. 1 Toull. n. 42. 

TO LEAD TO USES. In England, 
when deeds are executed prior to fines ~ud 
recoveries, they are called deeds to lean to 
uses; when subsequent, deeds to declare the 
uses . 

LEADING. That which is to be fol¬ 
lowed ; as, a leading case; leading question ; 
leading counsel. 

Leading case. A case decided by a 
court in the last resort, which settles a par¬ 
ticular point or question ; the principles 
upon which it is decided are to be followed 
in future cases, which are similar to it. 
Collections of such cases have been made, 
with commentaries upon them by White, by 
Wallace and Hare, and others. 

Leading counsel, English law. When 
there are two or more counsel employed on 
the same side in a cause, he who has the 
principal management of the cause, is called 
the leading counsel, as distinguished from 
the other, who is called the junior counsel. 

Leading question, evidence , practice. 
A question which puts into the witness’ 
mouth the words to be echoed back, or 
plainly suggests the answer which the party 
wishes to get from him. 7 Serg. & Rawle, 
171 ; 4 Wend. Rep. 247. In that case tho 
examiner is said to lead him to the answer. 
It is not always easy to determine what is 
or is not a leading question. 

2. These questions cannot, in general, 
be put to a witness in his examination in 
chief. 6 Binn. R. 483, 3 Binn. R. 130 ; 

1 Thill. Ev. 221; 1 Stark. Ev. 123. But 
in an examination in chief, questions may 
be put to lead the mind of the witness to 
the subject of inquiry ; and they are allowed 
when it appears the witness wishes to conceal 
the truth, or to favor the opposite party, or 
where, from the nature of the case, the mind 
of the witness cannot be directed to the sub¬ 
ject of inquiry, without a particular specifi¬ 
cation of such subject. 1 Camp. R. 43 ; 1 
Stark. C. 100. 

3. In cross-examinations, the examiner 
has generally the right to put leading ques¬ 
tions. 1 Stark. Ev. 132; 3 Chit. Pr 
892 ; Rose. Civ. Ev. 94; 3 Bouv. Inst. n. 
3203-4. 

LEAGUE, measure. A league is a mea¬ 
sure of length, which consists of three geo¬ 
graphical miles. The jurisdiction of the 
United States extends into the sea a marine 
league. See Acts of Congress of June 5, 
1794, 1 Story’s L. U. S. 352; and April 
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‘20, 1818, 3 Story's L. IT. S. 1694 ; 1 Wait’s 
State Papers, 195, Vide Cannon Shot . 

liKAtiTF, rrim. law , contracts . In cri¬ 
minal law, a league is a conspiracy to do 
an unlawful act. The term is but little 
used. 

*2. In contracts it is applied to agree¬ 
ments between states. Leagues between 
states are of several kinds. 1st. Leagues 
ofFonsive and defensive, by which two or 
more nations agree not only to defend each 
other, but to carry on war agaiust their 
common enemies. 2d. Defensive, but not 
offensive, obliging each to defend the Other 
against any foreign invasion. 3d. Leagues 
of simple amity, by which one contracts not 
to invade, injure, or offend the other ; this 
usually includes the liberty of mutual com¬ 
merce and trade, and the safeguard of mer¬ 
chants and traders in each other’s dominion. 
Bac. Ab. Prerogative, D 4. Vide Confede¬ 
racy: Conspiracy: Peace; Truce; War . 

' LE AKAGE. The waste which has taken 
place in liquids, by their escaping out of the 
casks or vessels in which thev were kept. 

*2. By the act of March 2, 1799, s. 59, 
1 Story’s L. U. S, 6*25, it is provided that 
there he an allowance of two per cent, 
for leakage, on the quantity which shall ap¬ 
pear by the gauge to be contained in any 
cask of liquors, subject to duty by the gal¬ 
lon ; and ten per cent, on all beer, ale, and 
porter, in bottles; and five per cent, on all 
other liquors in bottles; to be deducted 
from the invoice quantity, in lieu of break¬ 
age ; or it shall be lawful to compute the 
duties on the actual quantity, to be ascer¬ 
tained by tale, at the option of the importer, 
to be made at the time of entry. 

LEAL. Loyal; that which belongs to 
the law. 

LEAP YEAR. Vide Bissextile . 

LEASE, contracts . A lease is a contract 
for the possession and profits of lands and 
tenements on one side, and a recompense of 
rent or other income on the other; Bac. Ab. 
Lease, in pr or else it is a conveyance of 
lands and tenements to a person for life, or 
years, or at will, in consideration of a return 
of rent, or other recompense. Cruise’s Dif?. 
tit. Leases. The instrument in writing is 
also known by the name of lease; and this 
word sometimes signifies the term, or time 
for which it was to run; for example, the 
owner of land, containing a quarry, leases 
the quarry for ten years, and then conveys 
the land, “ reserving the quarry until the 
end of the leasein this case the reserva¬ 


tion remained in force till the ten years ex- 
pirod, although the lease was cancelled by 
mutual consent within the ten years. 3 
Pick. R. 339. 

2. To make such contract, there must 
be a lessor able to grant the land; a lessee, 
capable of accepting the grant, and a subject- 
matter capable of being granted. Sec Lessor; 
Lessee . 

3. This contract resembles several others, 
namely: a sale, to constitute which there 
must be a thing sold, a price for which it is 
sold, and the consent of the parties as to 
both. So, iu a lease there must be a thing 
leased, the price or reut, and the consent of 
the parties as to both. Again, a lease re¬ 
sembles the contract of hiring of a thing, 
locatio conductio rei , where there must be a 
thing to be hired, a price or compensation, 
called the hire, and the agreement and con¬ 
sent of the parties respecting both. Poth. 
Bail a rente, n. 2. 

4. Before proceeding to the examination 
of the several parts of a lease, it will be 
proper here to say a few words, pointing out 
the difference between an agreement or co¬ 
venant to make a lease, and the lease itself. 
When an agreement for a lease contains 
words of present demise, and there are cir¬ 
cumstances from which it may be collected 
that it was meant that the tenant should 
have an immediate legal interest in the term, 
such an agreement will amount to an actual 
lease ; but although words of present demise 
are used, if it appears on the whole, that no 
legal interest was intended to pass, and that 
the agreement was only preparatory to a 
future lease, to be made, the construction 
will be governed by the intention of the 
parties, and the contract will be held to 
amount to no more than an agreement for 
a lease. 2 T. R. 739. See Co. Litt. 45 b; 
Bac. Abr. Leases, K; 15 Vin. Abr. 94, pi. 
2; 1 Leon. 129 ; 1 Burr. 2209 ; Cro. Eliz. 
156; Id. 173; 12 East, 168; 2 Campb. 
286; 10 John. R. 336; 15 East, 244; 3 
Johns. R. 44, 383 ; 4 Johns. R. 74, 424 , 
5 T. R. 163 ; 12 East, 274; Id. 170; 6 
East, 530 ; 13 East, 18 ; 16 Esp. R. 106 ; 
3 Taunt. 65; 5 B. & A. 322. 

5. Having made these few preliminary 
observations, it is proposed to consider, 1. By 
what words a lease may be made. 2. Its 
several parts. 3. The formalities the law 
requires. 

6. —1. The words u demise, grant, and 
to farm let,” are technical words well un¬ 
derstood, and are the most proper that can 
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be used in making a lease ; but whatever 
words are sufficient to explain the intent of 
the parties, that the one shall divest him¬ 
self of the possession and the other come 
into it, for such a determinate time, whether 
they run in the form of a license, covenant, 
or agreement, are of themselves sufficient, 
and will, in construction of law, amount to 
1 a lease for years as effectually as if the 
most proper and pertinent words had been 
made use of for that purpose. 4 Burr. 2209 ; 
1 Mod. 14; 11 Mod. 42; 2 Mod. 89 ; 3 Burr. 
1446 ; Bac. Abr. Leases ; 6 Watts, 362 , 
3 M’Cofd, 211 ; 3 Fairf. 478 ; 5 Rand. 
571; 1 Root, 318. 

7. —2. A lease in writing by deed in¬ 
dented consists of the following parts, namely, 

1. The premises. 2. The habendum. 3. The 
tenendum . 4. The reddendum . 5. The cove¬ 
nants. 6. The conditions . 7. The warranty . 
See Deed . 

8. —3. As to the form, leases may be in 
writing or not in writing. Sec Parol Leases . 
Leases in writing are either by deed or 
without deed ; a deed is a writing sealed 
and delivered by the parties, so that a lease 
under seal is a lease by deed. The respec¬ 
tive parties, the lessor and lessee, whose 
deed the lease is, should seal , and now in 
every case, sign it, also. The lease must be 
delivered either by the parties themselves or 
their attorneys, which delivery is expressed 
in the attestation “ scaled and delivered in 
the presence of us.” Almost any manifes¬ 
tation, however, of a party’s intention to 
deliver, if accompanied by an act importing 
such intention, will constitute a delivery. 
1 Yes. jr. 206. 

9. A lease may be avoided, 1. Because 
it is not sufficiently formal; and, 2. Because 
of some matter which has arisen since its 
delivery. 

10. —1. It may be avoided for want of 
either, 1st. Proper parties and a proper sub¬ 
ject-matter. 2d. Writing or printing on 
parchment or paper, in those cases where 
the statute of frauds requires they should 
be in writing. 3d. Sufficient and legal 
words properly disposed. 4th. Reading, if 
desired, before the execution. 5th. Sealing, 
and in most cases, signing also or, 6th. 
Delivery. Without these essentials it is 
void from the beginning. 

11. —2. It may be avoided by matter 
arising after its delivery; as, 1st. By era¬ 
sure, interlipeation, or other alteration in 
any material part; an immaterial alteration 
made by a stranger does not vitiate it, but 


such alteration made by the party himself, 
renders it void. 2d. By breaking or effacing 
the sea], unless it be done by accident. 3d 
By delivering it up to be cancelled. 4th, By 
the disagreement of such whose concurrence 
is necessary ; as, the husband, where a mar¬ 
ried woman is concerned. 5th. By the judg¬ 
ment or decree of a court of judicature. 

Lease and release. A species of con¬ 
veyance, invented by Serjeant Moore, soon 
after the enactment of the statute of uses. 
It is thus contrived ; a lease, or rather bar 
gain and sale, upon some pecuniary con¬ 
sideration, for one year, is made by the 
tenant of the freehold to the lessee or bar¬ 
gainee. This, without any enrolment, makes 
the bargainor stand seised to the use of the 
bargainee, and vests in the bargainee the 
use of the term for one year, and then the 
statute immediately annexes the possession . 
Being thus in possession, he is capable of 
receiving a release of the freehold and re¬ 
version, which must be made to the tenant 
in possession; and, accordingly, the next 
day a release is granted to him. 

2. The lease and release, when used as 
a conveyance of the fee, have the joint 
operation of a single conveyance. 2 Bl. 
Com. 339 ; 4 Kent, Com. 482 ; Co. Litt. 
207: Cruise, Dig. tit. 32, c. 11. 

LEASEHOLD. The right to an estate 
held by lease. 

LEAYE OF COURT. The grant by 
the court of something, which, without such 
grant it would have been unlawful to do. 

2. Asking leave of court to do any act, 
is an implied admission of jurisdiction of the 
court, arid, in those cases in which the ob¬ 
jection to the jurisdiction must be taken, if 
at all, by plea to the jurisdiction, and it 
can be taken in no other way, the court by 
such asking leave becomes fully vested with 
the jurisdiction. Bac. Ab. Abatement, A; 
Bac. Ab. Pleas, &c., E 2 ; Law r es, PI. 91; 
6 Pick. 391. But such admission cannot 
aid the jurisdiction except in such cases. 

3. The statute of 4 Ann. c. 16, s. 4, 
provides that it shall be lawful for any de¬ 
fendant, or tenant, in any action or suit, or 
for any plaintiff in replevin, in any court of 
record, with leave of the court , to plead as 
many several matters thereto, as he shall 
think necessary for his defence. The prin¬ 
ciples of this statute have been adopted by 
most of the states of the Union. 

4. When the defendant, in pursuance 
of this statute, pleads more than one pica 
in bar, to one and the same demand, oi 
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thing, all of the pleas, except the first, 
should purport to be pleaded with leave of 
the court. But tho omission is not error nor 
cause of demurrer. Lawes, PI. 132 ; 2 
Chit. PI. ill ; Story, PI. 72, 76; Gould 
on PI. e. 8, § 21 ; Andr. 109; 3 N. H. 
Rep. 523. 

LEDGER, commerce , accounts, evidence, 
A book in winch are inscribed the names of 
all persons dealing with the person who 
keeps it, and m which there is a separate 
account, composed generally of one or more 
paijes for each. There are two parallel 
columns, on one of which the party named 
is the debtor, and on the other, the creditor, 
and presents a ready means of ascertaining 
the state of the account. As this book is a 
transcript from the day book or journal, it 
is not evidence per se. 

LEDGER-BOOK, ecd, law . The name 
of a book kept in the prerogative courts in 
England. It is considered as a roll of the 
cgurt, but, it seems, it cannot be read in 
evidence. Bac. Ab. h. t. 

LEGACY. A bequest or gift of goods 
or chattels by testament. 2 Bl. Com. 512; 
Bac. Abr. Legacies, A. See Merlin, Re¬ 
pertoire, mot Legs, s. 1; Swinb. 17 ; Do- 
mat, liv. 4, t. 2, § 1, n. 1. This word, 
though properly applicable to bequests of 
personal estate only, has nevertheless been 
extended to property not technically within 
its import, in order to effectuate the inten¬ 
tion of the testator, so as to include real 
property and annuities. 5 T. R. 716 ; 1 
Burr. 268 ; 7 Ves. 522; Id. 391; 2 Cain. 
R. 345. Devise is the term more properly 
applied to gifts of real estate. Godolph. 
271. 

2. As the testator is presumed at the 
time of making his will to be inops concilii , 
his intention is to be sought for,, and any 
words which manifest the intention to give 
or create a legacy, are sufficient. Godolph. 
281, pt. 3, c. 22, s. 21; Com. Dig. Chan¬ 
cery, 3 Y 4 ; Bac. Abr. Legacies, B 1. 

3. Legacies are of different kinds ; they 
may be considered as general, specific, and 
residuary. 1. A legacy is general, when it 
is so given as not to amount to a bequest of 
a specific part of a testator’s personal estate; 
as of a sum of money generally, or out of 
the testator’s personal estate, or the like. 
1 Rop. Leg. 256; Lownd. Leg. 10. A 
general legacy is relative to the testator’s 
death; it is a bequest of such a s um or 
such a thing at that time, or a direction to 
the executors, if such a thing be not in the 
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testator’s possession at that time, to procure 
it for the legatee. Cas. Temp. Talb. 227 ; 
Ambl. 57 ; 4 Ves. jr. 675 ; 7 Ves. jr. 399. 

4. —2. A specific legacy is a bequest of 
a particular thing, or money specified and 
distinguished from all other things of the 
same kind ; as of a particular horse, a par¬ 
ticular piece of plate, a particular term of 
years, and the like, which would vest im¬ 
mediately, with the assent of the executor. 
1 Rop. Leg. 149 ; Lownd. Leg. 10, 11; 1 
Atk. 415. A specific legacy has relation to 
the time of making the will; it is a bequest 
of some particular thing in the testator’s 
possession at that time, if such a thing should 
be in the testator’s possession at the tiiue of 
his death. If it should not be in the testa¬ 
tor’s possession, the legatee has no claim. 
There are legacies of quantity in the nature 
of specific legacies, as of so much money 
with reference to a particular fund for their 
payment. Touchst. 433 ; Amb. 310; 4 Ves. 
565 ; 3 Ves. & Bea. 5. 

5. This kind of legacy is so far general, 
and differs so much in effect from a specific 
one, that if the funds be called in or fail, 
the legatees will not be deprived of their 
legacies, but be permitted to receive them 
out of the general assets; yet the legacies 
are so far specific, that they will not be liable 
to abate with general legacies upon a defi¬ 
ciency of assets. 2 Ves. jr. 640 ; 5 Ves. 
jr. 206 ; 1 Meriv. 178. 

6. —3. A residuary legacy is a bequest 
of all the testator’s personal estate, not 
otherwise effectually disposed of by his will. 
Lownd. Leg. 10; Bac.. Abr. Legacies, I. 

7. As to the interest given, legacies may 
be considered as absolute, for life, or in re¬ 
mainder. 1. A legacy is absolute, when it 
is given without condition, and is to vest 
immediately. See 2 Vern. 181 ; Ambl. 
750 ; 19 Ves. 86 ; Lownd. 151 ; 2 Vern. 
430 ; 1 Vern. 254; 5 Ves. 461; Com. Dig. 
Appendix, Chancery, IX. 

8. —2. A legacy for life is sometimes 
given, with an executory limitation after the 
death of the tenant for life to another per¬ 
son ; in this case, the tenant for life is en¬ 
titled to the possession of the legacy, but 
when it is of specific articles, the first lega¬ 
tee must sign and deliver to the second, an 
inventory of the chattels, expressing that 
they are in his custody for life only, and 
that afterwards they are to be delivered and 
remain to the use and benefit of the second 
legatee. 3 P. Wms. 336 ; 1 Atk. 471; 2 
Atk. 82; 1 Bro. C. C. 279 ; 2 Vem. 249 
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Finch, II. 419 ; 3 11 ro. C. 0. 510 ; 5 \es. 
45S ; Low ml. Log. 398. 

See, generally, as to legacies, Roper on 
I* gaeies; Lowndes on Legacies; Bac. Abr. 
Legacy; Com. Pig. Administration, C 3, 5; 
Id. Chancery, 3 A; 3 G; 3 Y 1; Id. Pro¬ 
hibition, G 17; Vim Abr. Devise; Id. Ex¬ 
ecutor; S'winb. 17 to 44; 2 Salk. 414 to 
4 lOL 

17. By the Civil Code of Louisiana, 
legacies are divided into universal legacies, 
legacies under an universal title, and par¬ 
ticular legacies. 1. An universal legacy, 
is a testamentary disposition, by which the 
testator gives to one or several persons the 
whole of the property which he leaves at his 
decease. Civ. Code of Lo. art. 1599. 

18. —2. The legacy under an universal 
title, is that by which a testator bequeaths 
a certain proportion of the effects of which 
the law permits liiiu to dispose, as a half, a 
third, or all his immovables, or all his mov¬ 
ables, or a fixed proportion of all his im¬ 
movables, or of all his movables. Id. 1604. 

19. —3. Every legacy not included in the 
definition given of universal legacies, and 
legacies under an universal title, is a legacy 
under a particular title. Id. 1618. Copied 
from Code Civ. art. 1003 and 1010. See 
Toullier, Droit Civil Fran^ais, tome 5, p. 
482, et seq. 

Legacy, accumulative. An accumu¬ 
lative legacy is a second bequest given by 
the same testator to the same legatee, 
whether it be of the same kind of thing, as 
money, or whether it be of different things, 
as, one hundred dollars, in one legacy, and 
a thousand dollars in another, or whether 
the sums are equal; or whether the legacies 
are of a different nature. 2 Rop. Leg. 19. 

Legacy, additional. An additional 
legacy is one which is given by a codicil, 
besides one before given by the will; or it 
is an increase by a codicil of a legacy before 
given by the will. An additional legacy is 
generally subject to the same qualities and 
conditions as the original legacy. 6 Mod. 
31; 2 Ves. jr. 449 ; 3 Her. 154; Ward on 
Leg. 142. 

Legacy, alternative. One where the 
testator gives one of two things to the 
legatee without designating which of them; 
as, one of my two horses. Vide Election . 

Legacy, conditional. A bequest which 
ia to take effect upon the happening or not 
happening of a certain event. Lownd. Leg. 
166 ; Hop. Leg. Index, tit. Condition. 

Leoacy, demonstrative. A demon¬ 


strative legacy is a bequest of a certain 
sum of money, intended for the logatee at 
all events, with a fund particularly referred 
to for its payment; so that if the estate bo 
not the testator’s property at his doath, the 
legacy will not fail but be payable out of 
his general assets. 1 Rop. Leg. 153 ; Lownd, 
Leg. 85; Swinb. 485; Ward on Leg. 370. 

Legacy, indefinite. A bequest ot 
things which are not enumerated or ascer¬ 
tained as to numbers or quantities; as, a 
bequest by a testator of all his goods, all 
his stocks in the funds. Lownd. on Leg. 
84: Swinb. 485; Ainb. 641; 1 P. Wms. 
697. 

Legacy, lapsed. A legacy is said to 
be lapsed or extinguished, w r hen the legatee 
dies before the testator, or before the con¬ 
dition upon which the legacy is given has 
been performed, or before the time at which 
it is directed to vest in interest has arrived. 
Bac. Ab. Legacy, E ; Com. Dig. Chancery, 
3 Y 13 ; IP. Wms. 83 ; Lewnd. Leg. 408 
to 415 ; 1 Rop. Leg. 319 to 341. See, as 
to the law of Pennsylvania in favor of lineal 
descendants, 5 Smith’s Laws of Pa. 112. 
Vide, generally, 8 Com, Dig. 502-3 ; 5 
Toull. n. 671. 

Legacy, modal. A modal legacy is a 
bequest accompanied with directions as to 
the inode in which it should be applied for 
the legatee’s benefit; for example, a legacy 
to Titius to put him au apprentice. 2 Verm 
431; Lownd. Leg. 151. 

Legacy, pecuniary. A pecuniary legacy 
is one of money ; pecuniary legacies are most 
usually general legacies, but there may be 
a specific pecuniary legacy ; for example, of 
the money in a certain bag. 1 Rop. Leg. 
150, n. 

Legacy, residuary. That which is of 
the remainder of an estate after the payment 
of all the debts and other legacies. 1 Madd. 
Ch. P. 284. 

LEGAL. That which is according to 
law. It is used in opposition to equitable, 
as the legal estate is in the trustee, the 
equitable estate in the cestui que trust. 
Vide Powell on Mortg. Index, h. t. 

2. The party who has the legal title, has 
alone the right to seek a remedy for a wrong 
to his estate, in a court of law, though he 
may have no beneficial interest in it. The 
equitable owner, is he who has not the legal 
estate, but is entitled to the beneficial in¬ 
terest. 

3. The person who holds the legal es- 
, tate for the benefit of another, is called a 
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See 1 Rop. Log. 404, 5, 580. It seems 
that a bequest for life, if specific of things 
qua ipso usu consumuntur , is a gift of the 
property, and that there cannot be a limita¬ 
tion over, after a life interest in such arti¬ 
cles. 3 Meriv. 194. 

9.—3. Tn personal property there cannot 
be a remainder in the strict sense of the 
word, and therefore every future bequest of 
personal property, whether it be preceded or 
not by any particular bequest, or limited on 
a certain or uncertain event, is an executory 
bequest, and falls under the rules *by which 
that mode of limitation is regulated. Fearne, 
Cont. R. 401, n. An executory bequest 
cannot be prevented or destroyed by any 
alteration whatsoever, in the estate, out of 
which, or after which it is limited. Id. 421; 
8 Co. 96, a; 10 Co. 476. And this privi- ] 
lege of executory bequests, which exempts 
them from being barred or destroyed, is the 
foundation of an invariable rule, that the ’ 
event on which an interest of this sort is 
permitted to take effect, is such as must 
happen within a life or lives in being, and 


surviving issue, with like effect, as if such 
devisee or legatee had survived the testator. 
The testator may, however, intentionally ex¬ 
clude such surviving issue, or anv of them 
Act of March 19, 1810, 5 Snih’s L of 
Pa. 112. 

13. As to the payment of legacies, it is 
proper to consider out of what fund they 
are to be paid; at what time; and to whom 
1. It is a general rule, that the personal 
estate is the primary fund for the payment 
of legacies. When the real estate is merely 
charged with those demands, the personal 
assets are to be applied in the first place to¬ 
wards their liquidation. 1 Serg. & Rawle, 
453 ; 1 Rop. Leg. 463. 

14. —2. When legacies are given gene¬ 
rally to persons under no disability to re¬ 
ceive them, the payments ought to be made 
at the end of a year next after the testator's 
decease. 5 Rinn. 475. The executor is not 
obliged to pay them sooner, although the 
testator may have directed them to be dis¬ 
charged within six months after his death, 
because the law allows the executor one 


twenty-one years, and the fraction of an- year from the demise of the testator, to as- 
other year, allowing for the period of gesta- certain and settle his testator’s affairs; and 
tion afterwards. Fearne, Cont. R. 431. | it presumes that at the expiration of that 


10. As to the right acquired by the period, and not before, all debts due by the 
legatee, legacies may be considered as vested estate have been satisfied, and the executor 
and contingent. 1. A vested legacy is one to be then able, properly to apply the resi- 
by which a certain interest, either present due among the legatees according to their 
or future in possession, passes to the legatee, several rights and interests. 

2. A contingent legacy is one which is so | 15. When a legacy is given generally, 

given to a person, that it is uncertain and is subject to a limitation over upon a 
whether any interest will ever vest in him. i subsequent event, the divesting contingency 

11. A legacy maybe lost by abatement, will not prevent the legatee from receiving 

ademption, and lapse. 1. Abatement, see his legacy at the end of the year after the 
Abatement of Legacies . 2. Ademption, see testator’s death, and he is under no obliga- 

Ademption. 3. When the legatee dies be- . tion to give security for re-payment of the 
fore the testator, or before the condition 1 money, in case the event shall happen. The 
upon which the legacy is given be performed, principle, seems to be, that as the testator 
or before the time at which it is directed to has entrusted him without requiring secu- 
vest in interest have arrived, the legacy is rity, no person has authority to require it. 
lapsed or extinguished. See Bac. Abr. 1 Ves. Jr. 97; 18 Ves. 131; Lownd. on 
Legacies, E; Com. Dig. Chancery, 3 Y Legacies, 403. 

13; 1 P. Wins. 83; Lownd. Leg. ch. 12, 16. As to the persons to whom payment 

p. 408 to 415; 1 Rop. Leg. ch. 8, p. 319 to is to be made, see, where the legacy is given 
341. to an infant, 1 Rop. Leg. 589; 1 P. Wins. 

12. In Pennsylvania, by legislative en- 285; 1 Eq. Cas. Abr. 300 ; 3 Bro. C. C. 97, 
act men t, no legacy in favor of a child or edit, by Belt; 2 Atk. 80; 2 Johns. C. L. 
other lineal descendant of any testator, shall 614 ; where the legacy is given to a married 
be deemed or held to lapse or become void, woman; 1 Rop. Leg. 595; Lownd. Leg 
by reason of the decease of such devisee or 399; where the legacy is given to a lunatic: 
legatee, in the lifetime of the testator, if 1 Rop. Leg. 599 ; where it is given to a 
such devisee or legatee shall leave issue sur- bankrupt; Id. 600; 2 Burr. 717; where it 
viving the testator, but such devise or legacy is given to a person abroad, who has not 
shall be good and available, in favor of such been heard of for a long time. Id. 601 
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trustee ; he who has the beneficiary interest 
and does not hold the legal title, is called 
the beneficiary, or more technically, the 
cestui que trust. 

4. When the trustee has a claim, he 
must enforce his right in a court of equity, 
for he cannot sue any one at law, in his own 
name ; 1 East, 497 ; 8 T. R. 332 ; 1 Saund. 
158, n. 1 ; 2 Bing. 20 ; still less can he in 
such court, sue his own trustee. 1 East, 
497. 

Legal estate. One, the right to which 
may be enforced in a court of law. It is 
distinguished from an equitable estate, the 
rights to which can be established only in a 
ourt of equity. 2 Bouv. Inst. n. 1688. 

LEGALIZATION. The act of making 
lawful. 

2. By legalization, is also understood 
the act by which a judge or competent offi¬ 
cer authenticates a record, or other matter, 
in order that the same may be lawfully read 
in evidence. Vide Authentication . 

LEGATES. Legates are extraordinary 
ambassadors sent by the pope to catholic 
countries to represent him, and to exercise his 
jurisdiction. They are distinguished from 
the ambassadors of the pope who are sent to 
other powers. 

2. The canonists divide them into three 
kinds, namely: 1. Legates a latere. 2. 
Legati missi. 3. Legati nati. 

3. —1. Legates a latere hold the first rank 
among those who are honored by a legation; 
they are always chosen from the college of 
cardinals, and are called a latere , in imita¬ 
tion of the magistrates of ancient Rome, who 
were taken from the court, or side of the 
emperor. 

4. —2. The legati missi are simple en¬ 
voys. 

5. —3. The legati nati , aj'e those who are 
entitled to be legates by birth. 

LEGATEE. A legatee is a person to 
whom a legacy is given by a last will and 
testament. 

2. It is proposed to consider, 1. Who 
may be a legatee. 2. Under what descrip¬ 
tion legatees may take. 

3. —I. Who may be a legatee. In gene¬ 
ral, every person may be a legatee. 2 Bl. 
Com. 512. But a person civilly dead cannot 
take a legacy. 

II. Under what description legatees may 
take . 

4. —§ 1 . Of legacies to legitimate children. 
1. When it appears from express declara¬ 
tion, o^ a clear inference arising upon the 


face of the will, that a testator in giving a 
legacy to a class of individuals generally, 
intended to apply the terms used by him to 
such persons only as answered the descrip¬ 
tion at the date of the instrument, those in¬ 
dividuals alone will be entitled, although if 
no such intention had been expressed, or 
appeared in the will, every person falling 
within that class at the testator’s death, 
would have been included in the terms of 
the bequest. 1 Meriv. 320 ; and see 3 Yes. 
611; Id. 609 ; 15 Ves. 363 ; Ambl. 397 ; 
2 Cox, 291; 4 Bro. C. C. 55 ; 3 Bro. C. C. 
148 ; 2 Cox, 384. 

5*—-2. Where a legacy is given to a class 
of individuals, as to children, in general 
terms, and no period is appointed for the 
distribution of it, the legacy is due at the 
death of the testator ; the payment of it be¬ 
ing merely postponed to the end of a year 
after that event, for the convenience of the 
executor or administrator in administering 
the assets. The rights of the legatees are 
finally settled, and determined at the testa¬ 
tor’s decease. 1 Ball & B. 459 ; 2 Murph. 
178. Upon this principal is founded the 
well established rule that children in exist¬ 
ence at that period, or legally considered so 
to be, are alone entitled to participate in the 
bequest. 1 Bro. C. C. 532, n.; 2 Bro. C. C. 
658; 2 Cox, 190; 1 Dick. 344; 14 Ves. 
576 ; 1 Ves. jr. 405 ; 1 Cox, 68 ; 3 Bro. C. 
C. 391; Arab. 448 ; 1 Ves. sen, 485 ; 5 
Binn. 607. 

6. —3. A child in ventre sa mere takes a 
share in a fund bequeathed to children, un¬ 
der the general description of “ children,” 
or of “ children living at the testator’s 
death.” 1 Ves. sen. 85; and see 1 P. 
Wins. 244, 341; 2 Bro. C. C. 63 ; 1 Salk. 
229; 2 Cox, 425; 5 Serg. & Rawle, 38. 
See tit. In ventre sa mere. 

7. —4. When legacies are given to a class 
of individuals, generally, payable at a future 
period, as to the children of B, when the 
youngest shall attain the age of twenty-one; 
or to be divided among them upon the 
death of C ; any child who can entitle itself 
under the description, at the time when the 
fund is to be divided, may claim a share, 
viz: as well children living at the period of 
distribution, although not born till after the 
testator’s death, as those born before, and 
living at the happening of that event. 1 
Supp. to Ves. jr. 115, note 3, to Hill v . 
Chapman; 2 Supp. to Ves. jr. 157, note 1, 
to Lincoln v. Pelham. This general rule 
may be divided into two branches. First, 
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will'll iho division of the fund is postponed 
until a child or children attain a particular 
ajje; as, when a legacy is given to the chil¬ 
dren of A, at the age of twcuty-one ; in that 
case, so soon as the eldest arrives at that 
period, the fund is distributable among so 
luauv as are in existence at that time ; and 
no child horn afterwards can be admitted to 
a share, because the period of division fixes 
the number of legatees. Distribution is 
then made, and nothing remains for future 
partition. 1 Ball & Beat. 459 ; 3 Bro. C. 
(\ 402 ; 5 Binn. 607 ; 2 Yes. jr. 690 ; 3 
Yes. 730; 3 Bro. C. C. 352, ed. by Belt; 
14 Yes. 256 ; 6 Yes. 345 ; 10 Yes. 152 ; 
11 Yes. 238. Second, when the distribution 
of the fund is deferred during the life of a 
person in esse . In these cases, when the 
enjoyment of the thing given, is by the testa¬ 
tor's express declaration not to be immediate 
by those, among whom it is to be finally 
divided, but is postponed to a particular 
period, as the death of A, then the children 
or individuals who answer the general de¬ 
scription at that time, when distribution is 
to be made, are entitled to take, in exclusion 
of those afterwards coming in esse . 1 Yes. 

sen. Ill ; 1 Bro. C. C. 386 ; Id. 530 ; Id. 
582 ; Id. 537 ; 1 Atk. 509 ; 2 Atk. 329 ; 
5 Yes. 136 ; 3 Bro. C. C. 417 ; 1 Cox, 327 : 
8 Yes. 375; 15 Yes. 122; lMadd.R.290; 
1 Ball & Beat. 449. 

8.—5. The word “ children 55 does not, 

(rdinarily and properly speaking, compre¬ 
hend grandchildren or issue generally; these 
are included in that term only in two cases, 
namely, 1. From necessity, which occurs 
where the will would remain inoperative un¬ 
less the sense of the word u children ” were 
extended beyond its natural import; and, 
2. Where the testator has shown by other 
words, that he did not intend to use the 
term children in its proper and actual mean¬ 
ing, but in a more extended sense. 1 Supp. 
to Yes. jr. 202, note 2, to Bristow v . Ward. 
In the following cases, the word children 
was extended beyond its natural import from 
necessity. 6 Rep. 16; 10 Yes. 201; 2 
Desauss. 123, in note. The following are 
instances where by using the words children 
and issue, indiscriminately, the testator 
showed his intention to use the former term 
in the sense of issue so as to entitle grand¬ 
children, &c. to take. 1 Ves. sen. 196; S. 
C. Ambl. 555 ; 3 Yes. 258 ; 3 Yes. & Bea. 
68 ; 4 Yes. 437 ; 2 Supp. to Yes. jr. 158. 
There is another class of cases wherein it 
was determined that grandchildren, &c. were 
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not included in the word children. 2 Yern. 
107 ; 4 Ves. 692 : 10 Ves. 195 ; 3 Ves. & 
Bea. 59; see 2 Desauss. 308. 

9. —§ 2. Of legacies to natural children. 
1. Natural children unborn at the date of 
the will, cannot take under a bequest to the 
children generally, or to the illegitimate 
children of A B by Mary C ; because a na¬ 
tural child cannot take as the issue of a 
particular person, until it has acquired the 
reputation of being the child of that person, 
which cannot be before its birth. Co. Litt. 
3, b. 

10. —2. Natural children, unborn at the 
date of the will and described as children 
of the testator or another man, to be born 
of a particular woman, cannot take under 
such a description. 1 Peere Wms. 529 ; 
18 Yes. 288. 

11. —3. A legacy to an illegitimate 
child in ventre sa mere , described as the 
child of the testator or of another man, 
will fail, since whether the testator or such 
person were or were not in truth the father, 
is a fact which can only be ascertained by 
evidence, that public policy forbids to be 
admitted. 1 Meriv. 141 to 152. 

12. —4. A child in ventre sa mere de¬ 
scribed merely as a child with which the 
mother is enceinte , without mentioning its 
putative father ; or if the testator express 
a belief that the child is his own, and pro¬ 
vide for it under that impression, regardless 
of the chance of being mistaken ; then the 
child will in the first place be capable of 
taking: and in the second, as presumed, be 
also entitled in consequence of the testa¬ 
tor’s intent to provide for it, whether lie be 
the father or not. 1 Meriv. 148, 152. 

13. —5. Natural children in existence y 
having acquired by reputation the name 
and character of children of a particular 
person, prior to the date of the will, are 
capable of taking under the name of chil¬ 
dren. 1 P. Wms. 529; 1 Yes. & Bea. 
467. But the term child, son, issue, and 
every other word of that species, is to be 
considered as prima facie to mean legiti¬ 
mate child, son, or issue. Id. 

14. —6. Whether such children take or 
not depends upon the evidence of the tes¬ 
tator’s intention, manifested by the will, to 
include them in the term children ; these 
cases are instances where the evidence of 
such intention was deemed insufficient. 5 
Yes. 530; 1 Yes. & Bea. 454; 6 Ves. 43, 
48 ; 1 Yes. & Bea. 469 ; and see 1 Ves. & 
Bea. 456; 2 East, 530, 542. In the fol- 
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lowing, the evidence of intention wa 9 held 
to be sufficient. 1 Ves. & Bea. 469; Blun¬ 
dell v. Dunn, cited in 1 Madd. 433 ; Beach- 
croft v. Beachcroft, cited in 1 Madd. 430 ; 
2 Meriv. 419. 

16.—§ 3. Of legacies of personal estate 
to a man and his heirs, 1. A legacy to A 

and his heirs, is an absolute legacy to A, 
and the whole interest of the money vests 
in him for his use. 4 Mad. 361. But when 
no property in the bequest is given to A, 
and the money is bequeathed to his heirs, 
or to him with a limitation to his heirs, if 
he die before the testator, and the contin¬ 
gency happens, then if there be nothing in 
the will showing the sense in which the tes¬ 
tator made use of the word heirs, the next 
of kin of A, arc entitled to claim under 
the description, as the only persons ap¬ 
pointed by law to succeed to personal estate. 
5 Ves. 403 ; 4 Ves. 649; 1 Jac. & Walk. 
388. 

16. —2. A bequest to the heirs of an 
individual, without addition or explanation, 
will belong to the next of kin; the rule, 
however, is subject to alteration by the in¬ 
tention of the testator. If then the con¬ 
tents of the will show, that by the word 
heirs the testator meant other persons than 
the next of kin, those persons will be enti¬ 
tled; Ambl. 273; 1 P. Wms. 432; For¬ 
rest, 56 ; 2 Atk. 89. See, also, 1 Ves. jr. 
145 ; 4 Madd. 361; 14 Ves. 488 ; 1 Oar. 
Law R. 484. 

17. —§ 4. Legacies to issue . 1. The 

term issue , is of very extensive import, and 
when used as a word of purchase, and un¬ 
confined by any indication of intention, will 
comprise all persons who can claim as de¬ 
scendants from or through the person to 
whose issue the bequest is made ; and in 
order to restrain the legal sense of the 
term, a clear intention must appear upon 
the will. 3 Ves. 257 ; Id. 421; 1 Meriv.* 
434 ; 13 Ves. 344. 

18. —2. Where it appears clearly to be 
a testator’s meaning to provide for a class 
of individuals living at the date of his will, 
and he provides against a lapse by the 
death of any of them in his lifetime, by 
the substitution of their issue ; in such case, 
although the word will include all the de¬ 
scendants of the designated legatees, yet 
if any person who would have answered 
the description of an original legatee, when 
the will was made, be then dead, leaving 
issue, that issue will be excluded, because 
the issue of those individuals only who 


were capable of taking original shares, at 
the date of the will, were intended to take 
by substitution ; so that as the person who 
was dead when the will was made, could 
never have taken an original share, there is 
nothing for his issue to take in his place. 
1 Meriv. 320. 

19.—3. When it can be collected from 
the will that a testator in using the word 
issue, did not intend it should be under¬ 
stood in its common acceptation, the import 
of it will be confined to the persons whom 
it w r as intended to comprehend. 7 Ves. 
531; 3 Ves. 383 ; 7 Ves. 52*2 ; 1 Ves. jr. 
143. 


20 •—§ 5. Of legacies to relations. 1. 
Under a bequest to relations, none are en¬ 
titled but those, who in the case of intes¬ 
tacy, could have claimed under the statute 
of distribution. Forrest. 251 ; 4 Bro. C. 
C. 207; 1 Bro. C. 0. 31 ; 3 Bro. C. C. 
234 ; 5 Ves. 529 ; Ambl. 507 ; Dick. 380 ; 
1 P. Wms. 327; 2 Ves. sen. 527 ; 19 Ves. 
403 ; 1 Taunt. 263 ; 1 T. It. 435, n. See 
the following cases where the bequests 
were to “ poor relations;” 1 P. Wms. 
327 ; 8 Serg. & Rawle, 45 ; 1 Scho. & Lef. 
Ill ; “most necessitous relations;” Ambl. 
636. 

21.—2. To this general rule there are 
several exceptions, namely, first, when the 
testator has delegated a power to an indi¬ 
vidual to distribute the fund among the 
testator’s relations according to his discre¬ 
tion ; in such an instance whether the be¬ 
quest be made to “ relations” generally, or 
to “ poor,” or “ poorest,” or “ most neces¬ 
sitous” relations, the person may exercise 
his discretion in distributing the property 
among the testator’s kindred although they 
be not w T ithin the statute of distributions. 
1 Scho. & Lef. Ill, and 16 Ves. 43 ; 1 T. 
11. 435, n. ; Ambl. 708; 16 Ves. 27, 43. 
Secondly. Another exception occurs where 
a testator has fixed a certain test, by which 
the number of relatives intended by him to 
participate in his property, can be ascer¬ 
tained ; as if a legacy be given to such of 
the testator’s relations as should not be 
worth a certain sum, in such case, it seems, 
all the testator’s relatives answering the 
description would take, although not within 
the degrees of the statute of distributions 
Ambl. 798. Thirdly. Another exception 
to the general rule is, where a testator has 
shown an intention in his will, to compre¬ 
hend relations more remote than those en¬ 
titled under the statute ; in that casa liif 
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intention 'will prevail. 1 Bro. C. C. 32, 
n., and see 1 Cox, 235. 

22. —3. The word “relation” or “re¬ 

lations,” may be so qualified as to exclude 
some of the next of kin from participating 
in the bequest; and this will also happen 
when the terms of the bequest are to my 
“ nearest relations;” 19 \es. 400; Coop. 
275; 1 Bro. C. C. 293 ; and see 1 Ves. 
sen. 337 : Arnbl. 70; to testator’s relations 
of bis uame 1 Ves. sen. 336: or stock, or 
blood; 15 Yes. 107. i 

23. —4. The word relations being go¬ 
verned by the statute of distributions, no 
person can regularly answer the description 
but those who are of kin to the testator by 
bloody consequently relatives by marriage 
are not included in a bequest to relations 
generallv. 1 Ves. sen. 84; 3 Atk. 761; 

1 Bro. C. C. 71, 294. 

24. — § 6. Legacies to next of kin, 1 . 
When a bequest is made to testator’s next 
of kin, it is understood the testator means 
such as are related to him by blood. But 
it is not necessary that the next of kin 
Bhould be of the whole blood, the half 
blood answering the description of next of 
kin, are equally entitled with the whole, 
and if nearer in degree, will exclude the 
whole blood. 1 Venfcr. 425; Alleyn, 36: 
Styl. 74. 

25. —2. Relations by marriage are in 
general excluded from participating in a 
legacy given to the next of kin. 18 Yes. 
53; 14 Ves. 376, 381, 386; and see 3 
Ves. 244 ; 18 Ves. 49. But this is only a 
primd facie construction, which may be 
repelled by the contrary intention of a tes¬ 
tator. 14 Ves. 382. 

26. —3. A testator is to be understood 
to mean by the expression “ next of kin,” 
when he does not refer to the statute, or to 
a distribution.of the property as if he had 
died intestate, those persons only who 
should be nearest of kin to him, to the ex¬ 
clusion of others who might happen to be 
within the degree limited by the statute. 
3 Bro. 0. C. 69 ; 19 Ves. 404; 14 Ves. 385. 
See 3 Bro. C. C. 64. 

27. —4. Nearest of kin will alone be en¬ 
titled under a bequest to the next of kin in 
equal degree. 12 Ves. 433 ; 1 Madd. 36. 

28. —§ i, Legacies to legal personal re¬ 
presentatives or to personal representatives, 
1. Where there is nothing on the face of 
the will to manifest a different intention, the 
legal construction of the words “personal 
representatives,” or “ legal personal repre¬ 


sentatives,” is executors or administrators 
of the person described. 6 Ves. 402; 

6 Madd. 159. A legaoy limited to the per¬ 
sonal or legal personal representatives of 

A, unexplained by anything in the will, 
will entitle A’s executors or administrators 
to it, not as representing A, or as part of 
his estate, or liable to his debts, but in their 
own right as personae designated by the law. 

2 Mad. 155. 

29. —2. In the following cases the ex¬ 
ecutors or administrators were held to be 
entitled under the designation of personal, 
or legal personal representatives. 3 Ves. 
486 ; Anstr. 128. 

30. —3. The next of kin and not the 
executors or administrators, were, in the 
following cases, held to be entitled under 
the same designation. 3 Bro. C. C. 224, 
approved by Lord Rosslyn in 3 Ves. 486 ; 

3 Ves. 146 ; 19 Ves. 404. 

31. —4. The same words were held to 
mean children, grandchildren, &c., to the 
exclusion of those persons who technically 
answer the description of “ personal repre¬ 
sentatives.” 3 Ves. 383. 

32. —5. A husband or wife may take as 
such, if there is a manifest intention in the 
will that they should; and if either be 
clothed with the character of executor or 
administrator of the other, the primA facie 
legal title attaches to the office, which will 
prevail, unless an intention to the contrary 
be expressed or clearly apparent in the in¬ 
strument. See 14 Ves. 382; 18 Ves. 49; 

3 Ves. 231 ; 2 Ves. sen. 84 , 3 Atk. 758 ; 

1 Rop. Husb. and Wife, 326 ; 2 Rop. Husb. 
and Wife, 64. 

33. —§ 8. The construction of bequests 
when limited to executors and administra¬ 
tors, 1. Where personal estate is given to 

B, his executors and administrators, the law 
transfers to B the'absolute interest in the 
legacy. 15 Ves. 537; 2 Mad. 155. 

34. —2. If no interest were given to B, 
and the bequest were to his executors and 
administrators, it should seem that the in-’ 
dividual answering the description would be 
beneficially entitled as personce designates; 
in analogy to the devise of real estate to- 
the heir of B, without a previous limitation 
to B, whose heir would take by purchase in 
his own right, and not by force of the word 
“heir” considered as a term of limitation. 

2 Mad. 155. See 8 Com. Dig. Devise of 
Personal Property, xxxvi. 

35. —§9. Legacies to descendants. 1. A 
legacy to the descendants of A, will com* 
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prehend all his children, grandchildren, &c.; 
and if the will direct the bequest to be di¬ 
vided equally among them, they are entitled 
to the fund per capita. Ambl. 397 ; 3 Bro. 

C. c. 369. 

- 36.—§ 10. Legacies to a family. 1. The 
word family, when applied to personal pro¬ 
perty, is synonymous with “ kindred, 55 or 
“relations; 53 see 9 Yes. 323. This being 
the ordinary acceptation of the word family, 
it may nevertheless be confined to particular 
relations by the context of the will; or the 
term may be enlarged by it, so that the ex¬ 
pression may, in some cases, mean children, 
or next of kin, and in others may even in¬ 
clude relations by marriage. See 8 Yes. 
604; Dy. 333; 5 Ves. 166; Hob. 33; 
Coop. 122 ; 5 M. & S. 126 ; 17 Ves. 263; 
1 Taunt. 266; 14 Yes. 488; 9 Ves. 319; 
3 Meriv. 689. 

37. —§ 11. Legacies to servants. 1. To 
entitle himself to a bequest “ to servants, 33 
the relation of master and servant must 
have arisen out of a contract by which the 
claimant must have formed an engagement 
which entitled the master to the service of 
the individual during the whole period, or 
each and every part of the time for which 
he contracted to serve. 12 Yes. 114; 2 
Vern. 546. 

38. —2. To claim as a servant, the lega¬ 
tee must in general be in the actual service 
of the testator at the time of his death. 
Still a servant may be considered by a tes¬ 
tator as continuing in his employment, and 
be intended to take under the bequest, 
although he quitted the testator’s house 
previous to his death, so as to answer the 
description in the instrument; and to esta¬ 
blish which fact declarations of the testator 
upon the subject cannot be rejected; but 
testimony that the testator meant a servant 
notwithstanding his having left the testa¬ 
tor’s service, to take a legacy bequeathed 
only to servants in his employment at his 
death, cannot be received as in direct oppo¬ 
sition to the will. 16 Vos. 486, 489. 

39. —§ 12. The different periods o f time 
at which persons answering the descriptions 
of next of kin , family relations , issue, heirs , 
descendants and personal representatives , (to 
whom legacies are given by those terms gene¬ 
rally, and ivithout discrimination ,) were re¬ 
quired to be in esse , for the purpose of par¬ 
ticipating in the legatory fund. 1. When 
the will expresses or clearly shows that a 
testator in bequeathing to the relations, &c. 
of a deceased individual, referred to such 


of them as were in existence when the will 
was made, they only will be entitled; as 
if the bequest was, “ I give <£1000 to the 
descendants of the late A B, now living,” 
those descendants only in esse at the date 
of the will can claim the legacy. Ambl. 
397. 

40. —2. But, in general, a will begins 
to speak at the death of the testator, and 
consequently in ordinary cases, relations, 
next of kin, issue, descendants, &c., living 
at that period will alone divide the property 
bequeathed to them by those words. See 

1 Ball & Beat. 459; 1 Bro. C. C. 532; 
3 Bro. C. C. 224; 5 Ves. 399; 1 Jac. & 
Walk, 388, n.; 3 Meriv. 689 ; 5 Binn. 607 ; 

2 Murph. 178. 

41. —3. If a testator express, or his in¬ 
tention otherwise appear from his will, that 
a bequest to his relations, &c., living at the 
death of a person, or upon the happening 
of any other event, should take the fund, his 
next of kin only in existence at the period 
described, will be entitled, in exclusion of 
the representatives of such of them as hap¬ 
pened to be then dead. 3 Ves. 486; 9 
Ves. 325 ; 1 Atk. 469 ; 15 Ves. 27 ; 4 Yin. 
Abr. 485, pi. 16 ; 8 Ves. 38 ; 5 Binn. 606; 
see 6 Munf. 47. 

42. —§ 13. When the fund given to le¬ 
gatees , by the description of “family” 
“ relations” “ next in kin” See., is to be 
divided among them either per capita , or 
per stirpes , or both per stirpes et capita. 
1. Where the testator gives a legacy to his 
relations generally, if his next of kin be 
related to him in equal degree, as brothers, 
there being no children of a deceased bro¬ 
ther, the brothers will divide the fund 
among them in equal shares, or per capita; 
each being entitled in his own right to an 
equal share. So it would be if all the bro¬ 
thers had died before the testator, one leav¬ 
ing two children, another three, &c., all the 
nephews and nieces would take in equal 
shares, per capita , in their own rights, and 
not as representing their parents; because 
they are sole next of kin, and related to the 
testator in equal degree. Pre. Oh. 54; and 
see 1 P. Wins. 595 ; 1 Atk. 454; 3 P. 
Wms. 50. But if the testator’s next of 
kin happen not to be related to him in equal 
degrees, as a brother, and the children of a 
deceased brother, so as that under the sta¬ 
tute the children would take per stirpes as 
representing their parent, namely, the share 
he would have taken, had he been living; 
yet if the testator has shown an intention 


LEG 


LEG 


25 


that his next of kin shall be entitled to his 
property in equal shares, i. e. per capita , the 
distribution bv the statute will be super¬ 
seded. This may happen where the bequest 
is to relations, next of kin, &c., to be equally 
divided among them or by expressions of 
like import. Forrest. 251 ; and see 1 Bro. 
0. C. 33 ; 8 Serg. k Rawle, 43 ; 11 Serg. 
k Rawle, 103 ; 1 Murph. 383. 

43. —2. Where a bequest is to relations, 
&o., those persons only who are next of kin 
are entitled, and the statute of distributions 
is adopted, not only to ascertain the persons 
who take, but also the proportions and man¬ 
ner in which the property is to be divided ; 
the will being silent upon the subject, if the 
next of kin of the person described be not 
related to him in equal degree, those most 
remote can only claim per stirpes , or in right 
of those who would have been entitled under 
the statute if they had been living. Hence 
it appears that taking per stirpes , always 
supposes an inequality in relationship. For 
example, where a testator bequeaths a legacy 
to his “ relations,” or u next of kin,” and 
leaves at his death two children, and three 
grandchildren, the children of a deceased 
child : the frrandchildren would take their 
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parents’ share, that is, one-third per stirpes 
under the statute, as representing their de¬ 
ceased parent. 1 Cox, 235. 

44. —3. Where a testator bequeaths per¬ 

sonal estate to several persons as tenants in 
common, with a declaration that upon all or 
any of their deaths before a particular time, 
their respective shares shall be equally 
divided among the issue or descendants of 
each of them, and they die before the arrival 
of the period, some leaving children, others 
grandchildren, and great grandchildren, and 
others grandchildren and more remote de¬ 
scendants ; in such case the issue of each 
deceased person will take their parents’ share 
per stirpes ; and such issue, whether children 
only, or children and grandchildren, &c., 
will divide each parent’s share among^them 
equally per capita . 1 Ves. sen. 196. 

45. —§ 14. The effect of a mistake in the 
names of legatees. 1. Where the name has 
been mistaken in a will or deed, it will be 
corrected from the instrument, if the inten¬ 
tion appear in the description of the legatee 
or donee, or in other parts of the will or 
deed. For example, if a testator give a 
bequest to Thomas second son of his brother 
John, when in fact John had no son named 
Thomas, and his second son was called 
William ; it was held William was entitled. 


19 Ves. 381; Coop. 229 ; and see Ambl. 175; 
Go. Litt. 3, a; Finch’s It. 403; 3 Leon, 18. 
When a bequest is made to'a class of indivi¬ 
duals, nominatim , and the name or Christian 
name of one of them is omitted, and the 
name or Christian name of another is re¬ 
peated ; if the context of the will show that 
the repetition of the name was error, and the 
name of the person omitted was intended to 
have been inserted, the mistake will be cor¬ 
rected. As where a testator gave his resi¬ 
duary estate to his six grandchildren, by 
their Christian names. The name of Ann , 
one of them, was repeated, and the name of 
Elizabeth , another of them, was omitted. 
The context of the will clearly showed the 
mistake which had occurred, and Elizabeth 
was admitted to an equal share in the bequest. 
1 Bro. C. C. 30 ; see 2 Cox, 186. And as 
to cases where parol evidence will be received 
to prove the mistakes in the names or addi¬ 
tions of legatees, and to ascertain the proper 
person, see 3 B. & A. 632 to 642; 6 T. R. 
676 ; 2 P. Wins. 137 ; 1 Atk, 410 : 1 P. 
Wins. 421 ; 5 Rep. 68, b; 6 Ves. 42 ; 7 
East, 302 ; Ambl. 75. 

46. —§ 15, The effect of mistakes in the 

descriptions of legatees , and the admission of 
parol evidence in those cases . 1. Where the 

description of the legatee is erroneous, the 
error not having been occasioned by any fraud 
practiced upon the testator, and there is no 
doubt as to the person who was intended to 
be described, the mistake will not disappoint 
the bequest. Hence if a legacy be given to 
a person by a correct name, but a wrong de¬ 
scription or addition, the mistaken description 
will not vitiate the bequest, but be rejected ; 
for it is a maxim that veritas nominis tollit 
errorem demonstrationist Ld. Bac. Max. 
reg. 25 ; and see 2 Ves. jr. 589 ; Ambl. 75 ; 
4 Ves. 808 j Plowd. 344 ; 19 Ves. 400. 

47. —2. Wherever a legacy is given to 
a person under a particular description and 
character which he himself has falsely as¬ 
sumed ; or, where a testator, induced by the 
false representations of third persons to re¬ 
gard the legatee in a relationship which claims 
his bounty, bequeaths him a legacy according 
with such supposed relationship, and no mo¬ 
tive for such bounty can be supposed, the 
law will not, in either case, permit the legatee 
to avail himself of the description and there¬ 
fore he cannot demand his legacy. See 4 Ves. 
802 ; 4 Bro. C. C. 20. . 

48. —3. The same principle which ha'i 
established the admissibility of parol evidence 
to correct errors in naming legatees, autho 
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rizes its allowance to rectify mistakes in the 
description of them. Ambl. 374; 1 Ves. jr. 
266 ; 1 Meriv. 184. 

49. —4. If neither the will nor extrinsic 
evidence is sufficient to dispel the ambiguity 
arising from the attempt to apply the descrip¬ 
tion of the legatee to the person intended by 
the testator, the legacy must fail, from the 
uncertainty of its object. 7 Ves. 508; 6 T. 
R. 671. 

50. —§ 16. The consequences of imperfect 
descriptions of or reference to legatees , ap¬ 
pearing upon the face of wills , and when 
parol evidence is admissible . These cases 
occur, 1. When a blank is left for the Chris¬ 
tian name of the legatee. 2. When the whole 
name is omitted. 3. When the testator has 
merely written the initials of the name ; and, 
4. W r hcn legatees have been once accurately 
described, but in a subsequent reference to 
one of them, to take an additional bounty, 
the person intended is doubtful, from ambi¬ 
guity in the terms. 

51. —1. When a blank is left for the 
Christian name of the legatee, evidence is 
admissible to supply the omission. 4 Ves. 
680. 

52. -2. When the omission consists of 
the entire name of the legatee, parol evidence 
cannot be admitted to supply the blank. 

2 Ch. Ca. 51 ; 2 Atk. 239 ; 3 Bro. C.C. 
3n. 

53. —3. When a legatee is described by 
the initials of his name only, parol evidence 
may be given to prove his identity. 3 Ves. 
148. When a patent ambiguity arises from 
an imperfect reference to one of two legatees j 
correctly described in a prior part of the will, 
parol evidence is admitted to show which of 
them was intended, so that the additional 
legacy intended for the one will depend upon 
the removal of the obscurity by a sound in¬ 
terpretation of the whole will. 3 Atk. 257 ; 
and see 2 Ves. 217 ; 2 Eden, 107. 

See further, upon this subject, Lownd on 
Leg. eh. 4; 1 Roper on Leg. ch. 2 ; Com. 
Dig. Chancery, 3 Y ; Bac. Abr. h. t. ; Vin. 
Abr. h. t.; Nels. Abr. h. t.; Whart.Dig. 
Wills, G. P. ; Hamm. Dig. 756 ; Grimke 
on Exec. ch. 5 ; Toll, on Executors, ch. 4. 

LEGALIS HOMO. A person who stands 
redvs in curia , who possesses all his civil 
rights. A lawful man. One who stands 
rectus in curia , not outlawed nor infamous. 
In this sense are the words probi et legates 
homines. 

LEGANTINE CONSTITUTIONS. The 
name of a code of ecclesiastical laws, enacted 


in national synods under Pope Gregory IX., 
and Pope Clement IV., about the years from 
1220 to 1230. 

LEGATARY. One to whom anything 
is bequeathed ; a legatee. This word is 
sometimes though seldom used to designate 
a legate or nuncio. 

LEGATION. An embassy ; a mission. 

2. All persons attached to a foreign 
legation, lawfully acknowledged by the go¬ 
vernment of this country, whether they are 
ambassadors, envoys, ministers, or attaches, 
are protected by the act of April 30, 1790, 
1 Story’s L. U. S. 83, from violence, arrest 
or molestation. 1 Dali. 117 ; 1 W. C. C. 
R. 232 ; 11 Wheat. 467 : 2 W. C. C. Rep. 
435 ; 4 W. C. C. R. 531 ; 1 Miles, 366 ; 
1 N & M. 217 : 1 Bald. 240 ; Wheat. lot. 
Law, 167. Vide Ambassador ; Envoy; 
Minister. 

LEGATORY, dead man's part or share . 
(q. v.) The third part of a freeman’s per¬ 
sonal estate, which by the custom of London, 
in case he had a wife and children, the free¬ 
man might always have disposed of by will. 
Bac. Ab. Customs of London, D 4, 
LEGISLATIVE POWER. The autho¬ 
rity, under the constitution, to make laws, 
and to alter or repeal them. 

LEGISLATOR. One who makes laws. 

2. In order to make good laws, it is ne¬ 
cessary to understand those wdiich are in 
force; the legislator ought, therefore, to be 
thoroughly imbued with a knowledge of the 
laws of his country, their advantages and 
defects ; to legislate without this previous 
knowledge is to attempt to make a beautiful 
piece of machinery with one’s eye shut. 
There is unfortunately too strong a propen¬ 
sity to multiply our laws and to change 
them. Laws must be yearly made, for the 
legislatures meet yearly, but wdiether they 
are always for the better may be well ques¬ 
tioned. A mutable legislation is always 
attended with evil. It renders the law un¬ 
certain, weakens its effects, hurts credit, 
lessens the value of property, and as they 
are made frequently, in consequence of some 
extraordinary case, laws sometimes operate 
very unequally. Vide 1 Kent, Com. 227 ; 
and Le Magazin Universel, tome ii. p. 227, 
for a good article against excessive legisla¬ 
tion ; Matter, De 1’ Influence des Lois sur 
les Moeurs, et de 1’Influence des Moeurs sur 
les Lois. 

LEGISLATURE, government. That 
body of men in the state which has the 
power of making laws. 
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2. By the Constitution of the United 
States, art. T, s. 1, all legislative powers 
granted bv it are vested in a congress of the 
United States, which shall consist of a senate 
and house of representatives. 

3. It requires the consent of a majority 
of each branch of the legislature in order to 
enact a law, and then it must be approved 
bv the president of the United States, or in 
ease of his refusal, by two-thirds of each 
house. (_ oust U. b. art. 1, s. 7, 2» 

4. Most of the constitutions of the seve¬ 
ral states, contain provisions nearly similar 
to this. In general, the legislature will not 
exercise judicial functions ; yet the use of 
such power, upon particular occasions, is not 
without example. Vide Judicial. 

LEGITIMACY. The state of being born 
in wedlock; that is, in a lawful manner. 

2. Marriage is considered by all civilized 
nations as the only source of legitimacy; 
the qualities of husband and wife must be 
possessed by the parents in order to make 
the offspring legitimate; and furthermore 
the marriage must-be lawful, for if it is void 
ab initio, the children who may be the off¬ 
spring of such marriage are not legitimate. 
1 Phil. Ev. Index, h. t.; Civ. Code L. art. 
203 to 210. 

3. In Virginia, it is provided by statute 
of 1787, “ that the issue of marriages 
deemed null in law, shall nevertheless be 
legitimate.” 3 Hen. & Munf. 228, n. 

4. A conclusive presumption of legiti¬ 
macy arises from marriage and cohabitation ; 
and proof of the mother’s irregularities will 
not destroy this presumption : pater est 
quem nupticB demonstrant . To rebut this 
presumption, circumstances must be shown, 
which render it impossible that the husband 
should be the father, as impotency and the 
like. 3 Bouv. Inst. n. 3062. Vide Bas¬ 
tard; Bastardy; Paternity; Pregnancy . 

LEGITIMATE. That which is accord¬ 
ing to law ; as, legitimate children, are law¬ 
ful children, born in wedlock, in contradis¬ 
tinction to bastards; legitimate authority, 
or lawful power, in opposition to usurpa¬ 
tion. 

LEGITIMATION. The act of giving 
the character of legitimate children to those 
who were not so born. 

2. In Louisiana, the Civil Code, art. 
217, enacts that “children born out of 
marriage, except those who are born of 
an incestuous or adulterous connexion, 
may be legitimated by the subsequent mar¬ 
riage of their father and mother whenever 


the latter have legally acknowledged them 
for their children, either before their 
marriage, or by the contract of marriage 
itself.” 

3. In most of the other states the cha- 
Kictor of legitimate children is given to 
those who are not so, by special acts of as¬ 
sembly. In Georgia, real estate may de¬ 
scend from a mother to her illegitimate 
children and their representatives, and from 
such child, for want of descendants, to 
brothers and sisters, born of the same mo¬ 
ther, and their representatives. Prince’s 
Dig. 202. In Alabama, Kentucky, Missis¬ 
sippi, Vermont and Virginia, subsequent 
marriages of parents, and recognition by 
the father, legitimatize an illegitimate child ; 
and in Massachusetts, for all purposes ex¬ 
cept inheriting from their kindred. Mass. 
Rev. St. 414. 

4. The subsequent marriage of parents 
legitimatizes the child in Illinois, but be 
must be afterwards acknowledged. The 
same rule seems to have been adopted in 
Indiana and Missouri. An acknowledgment 
of illegitimate children, of itself, legitima¬ 
tizes in Ohio, and in Michigan and Missis¬ 
sippi marriage alone between the reputed 
pareuts has the same effect. In Maine, a 
bastard inherits tQ one who is legally ad¬ 
judged, or in writing owns himself to be 
the father. A bastard may be legitimated 
in North Carolina, on application of the 
putative father to court, either where he 
has married the mother, or she is dead, or 
married another, or lives out of the state. 
In a number of the states, namely, in Ala¬ 
bama, Connecticut, Illinois, Indiana, Ken¬ 
tucky, Maine, Massachusetts, Michigan, 
North Carolina, Ohio, Rhode Island, Ten¬ 
nessee, Vermont, and Virginia, a bastard 
takes by descent from his mother, with 
modifications regulated by the laws of these 
states. 2 Hill, Ab. s. 24 to 3.6, and the 
authorities there referred to. Vide Bastard; 
Bastardy; Descent . 

LEGiTIME, civil law . That portion of 
a parent’s estate of which he cannot disin 
herit his children, without a legal cause. 

2. The civil code of Louisiana declares, 
that donations inter wvos or mortis causd 
cannot exceed two-thirds of the property of 
the disposer, if he leaves at his decease a 
legitimate child ; one half if he leaves two 
children ; and one-third if he leaves three 
or a greater number. Under the name of 
children are included descendants of what¬ 
ever degree they may be ; it must be under- 
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stood that they are only counted for the 
child they represent. Civil Code of Lo. art. 
1480. 

3. Donation inter vivos or mortis caus &, 
cannot exceed two-thirds of the property if 
the disposer having no children have a far 
ther, mother, or both. Id. art. 1481. 
Where there are no descendants, and in 
case of the previous decease of the father 
and mother, donations inter vivos and mor- 
iis causi , may,- in general, be made of the 
whole amount of the property of the dis¬ 
poser. Id. art. 1483. The Code Civil 
makes nearly similar provisions. Code Civ. 
L. 3, t. 2, c. 3, s. 1, art. 913 to 919. 

4. In Holland, Germany, and Spain, the 
principles of the Falcidian law, more or less 
limited, have been generally adopted. Coop. 
Just. 516. 

5. In the United States, other than 
Louisiana, and in England, there is no re¬ 
striction on the right of bequeathing. But 
this power of bequeathing did not originally 
extend to all a man’s personal estate ; on 
the contrary, by the common law, as it stood 
in the reign of Henry II., a man’s goods 
were to be divided into three equal parts, 
one of which went to his heirs or lineal de¬ 
scendants, another to his wife, and the third 
was at his own disposal ; or if he died without 
a wife, he might then dispose of one moiety, 
and the other went to his children ; and so 
e converso if he had no children, the wife 
was entitled to one moiety, and he might 
bequeath the other; but if he died without 
either wife or issue, the whole was at his 
own disposal. Glanv. 1. 2, c. 5 ; Bract. 1. 
2, c. 26. The shares of the wife and chil¬ 
dren were called their reasonable part. 2 
Bl. Comm. 491—2. See Death’s part; Fal¬ 
cidian law. 

LENDER, contracts. He from whom a 
thing is borrowed. 

2. The contract of loan confers rights, 
and imposes duties on the lender. 1. The 
lender has the right to revoke the loan at 
his mere pleasure; 9 Cowen, II. 687; 8 
Johns. Rep. 432 ; 1 T. R. 480; 2 Campb. 
Rep. 464 ; and is deemed the owner or pro¬ 
prietor of the thing during the period of the 
loan ; so that an action for a trespass or 
conversion will lie in favor of the lender 
against a stranger, who has obtained a 
wrongful possession, or has made a wrongful 
conversion of the thing loaned; as mere 
gratuitous permission to a third person to 
use a chattel does not, in contemplation of 
the common law, take it out of the posses¬ 


sion of the owner. 11 Johns. Rep. 285 ; 
Cowen, Rep. 753 ; 9 Cowen, Rep. 687 ; 
Saund. Rep. 47 b ; 8 Johns. Rep. 432 ■ 13 
Johns. Rep. 141, 561; Bac. Abr. Trespass, 
C 2 ; Id. Trover, C 2. And in this the civil 
agrees with the common law. Dig. 13, 6, 6, 
8 ; Pothier, Pret a Usage, ch. l,-§ 1, art. 2, 
n. 4; art. 3, n. 9 ; Ayliffe’s Pand.B. 4,1.16, 
p. 517; Domat, B. 1, t. 5, § 1, n. 4 ; and 
so does the Scotch law. Ersk. Pr. Laws 
of Scot!. B. 3, t. 1, § 8. 

3.—2. In the civil law r , the first obliga¬ 
tion on the part of the lender, is to suffer 
the borrower to use and enjoy the thing 
loaned during the time of the loan, accord¬ 
ing to the original intention. Such is not 
the doctrine of the common law. 9 Cowen, 
Rep. 687. The lender is obliged, by the 
civil law, to reimburse the borrower the ex¬ 
traordinary expenses to which he has been 
put for the preservation of the thing lent. 
And in such a case, the borrower would 
have a lien on the thing, and may detain it, 
until these extraordinary expenses are paid ; 
and the lender cannot, even by an aban¬ 
donment of the thing to the borrower, ex¬ 
cuse himself from re-payment; nor is he 
excused by the subsequent loss of the thing 
by accident, nor by a restitution of it by 
the borrower, without insisting upon re¬ 
payment. Pothier, Pret a Usage, ch, 3, n. 
82,83; Dig. 13, 6,18, 4 ; Ersk. Pr. Laws, 
of Scotl. B. 3, t. 1, § 9. What would be 
decided at common law docs not seem very 
clear. Story on Bailm. § 274. Another 
case of implied obligation on the part of 
the lender by the civil law is, that he is 
bound to give notice to the borrower of the 
defects of the thing loaned; and if he 
does not and conceals them, and any injury 
occurs to the borrower thereby, the lender 
is responsible. Dig. 13, 6, 98, 3 ; Poth. 
Pret a Usage, n. 84; Domat, Liv. 1, t. 5, 
s. 3, n. 3. In the civil law there is also an 
implied obligation on the part of the lender 
where the thing has been lost by the bor¬ 
rower, and after he has paid the lender the 
value of it, the thing has been restored to 
the lender; in such case the lender must 
return to the borrower either the price or 
thing. Dig. 13, 6, 17, 5; Poth. Id. n. 85. 

“ The common law seems to recognize the 
same principles, though,” says Judge Story, 
Bailm. § 276, “ it would not perhaps be 
easy to cite a case on a gratuitous loan 
directly on the point.” See Borrower; 
Commodate; Story, Bailm. ch. 4 ; Domat. 
Liv. 2, tit. 5 • 1 Bouv. Inst. n. 1078, et seq. 





LES 


LET 


29 


LESION, contracts. In the civil law 
this term is used to signify the injury suf¬ 
fered, in consequence of inequality of 
situation, by one who does not receive a 
full equivalent for what he gives in a com¬ 
mutative contract. 

2. The remedy given for this injury, is 
founded on its being the effect of implied 
error or imposition ; for in every commuta¬ 
tive contract, equivalents are supposed to 
be civen aud received. Lonis. Code, 1854. 
Persons of full age, however, are not al¬ 
lowed iu poiut of law to object to their 
agreements as being injurious, unless the 
injury be excessive. Poth. Oblig. P. 1, c. 
1, s. 1, art. 3, § 4. But minors are ad¬ 
mitted to restitution, not only against any 
excessive inequality, but against any in¬ 
equality whatever. Poth. Oblig. P. 1, c. 
1, s. 1, art. 3, § 5; Louis. Code, art. 
1858. 

3. Courts of chancery relieve upon 
terms of redemption and set aside con¬ 
tracts entered into by expectant heirs dealing 
for their expectancies, on the ground of 
mere inadequacy of price. 1 Yern. 167 ; 
2 Cox, 80 ; 2 Cas. in Ch. 136 ; 1 Yern. 
141 ; 2 Yern. 121 ; 2 Freem. Ill; 2 Vent. 
359 ; 2 Yern. 14; 2 Rep. in Ch. 396 ; 1 
P. W. 312 ; 1 Bro C. C. 7 ; 3 P. Wms. 
393, n.; 2 Atk. 133 ; 2 Ves. 125 ; 1 Atk. 
301 ; 1 Wils. 286 ; 1 Wils. 320; 4 Bro. 
P. C ed. Toml. 198; 1 Bro. C. C. 1; 16 
Yes. 512; Sugd. on Vend. 231, n. k.; 1 
Ball & B. 330; Wightw. 25; 3 Yes. & 
Bea. 117; 2 Swanst. R. 147, n.; Fonb. 
notes to the Treatise of Equity, B. 1, c. 2, 
s. 9. A contract cannot stand where the 
party has availed himself of a confidential 
situation, in order to obtain some selfish 
advantage. Note to Crowe v. Ballard. 1 
Yes. jun. 125 ; 1 Hov. Supp. 66, 7. Note 
to Wharton v. May. 5 Ves. 27 ; 1 Hov. 
Supp. 378. See Catching bargain; Fraud; 
Sale. 

LESSEE. He to whom a lease is made. 
The subject will be considered by taking a 
view, 1. Of his rights. 2. Of his duties. 

2.—1. He has a right to enjoy the 
premises leased for the term mentioned in 
the lease, and to use them for the purpose 
agreed upon. He may, unless,.restrained 
by the covenants in the lease, either assign 
it, or underlet the premises. 1 Cruise, 
Dig, 174. By an assignment of the lease 
U meant the transfer of all the tenant’s 
interest in the estate to another person ; on 
the contrary, an underletting is but a par¬ 


tial transfer of the property leased, the les¬ 
see retaining a reversion to himself. 

3. —2. The duties of the lessee are 
numerous. First, he is bound to fulfil all 
express covenants he has entered into in 
relation to the premises leased ; and, se¬ 
condly, he is required to fulfil all implied 
covenants, which the relation of lessee im¬ 
poses upon him towards the lessor. For 
example, he is bound to put the premises to 
no other use than that for which it was 
hired ; when a farm is let to him for com¬ 
mon farming purposes, he cannot open a 
mine and dig ore which may happen to be 
in the ground; but if the mine has been 
opened, it is presumed both parties intended 
it should be used, unless the lessee were 
expressly restrained. 1 Cruise, Dig. 132. 
He is required to use the property in a 
tenant-like and proper manner; to take 
reasonable care of it, and to restore it at 
the end of his term, subject only to the de¬ 
terioration produced by ordinary wear and 
the reasonable use for which it was demised. 
12 M. & W. 827. Although he is not 
bound, iu the absence of an express cove¬ 
nant, to rebuild in case of destruction by 
fire or other accident, yet he must keep the 
house in a habitable state, if he received it 
in good order. See Repairs. The lessee 
is required to restore the property to the 
lessor at the end of the term. 

4. The lessee remains chargeable, after 
an assignment of his term, as before, un¬ 
less the lessor has accepted the assignee ; 
and even then he continues liable in cove¬ 
nant on an express covenant, as for repairs 
or to pay rent; 2 Keb. 640 ; but not for the 
performance of an implied one, or, as it is 
usually termed, a covenant in law. By the 
acceptance, he is discharged from debt for 
arrears of future rent. Cro. Jac. 309, 334 ; 
Ham. on Parties, 129, 130. 

Vide Estate for years; Lease; Notice to 
quit: Tenant for years ; Underlease . 

LESSOR, contr . He who grants a lease. 
Civ. Code of L. art. 2647. 

LEST AGE, Eng . law . Duties paid for 
unlading goods in port. Harg. L. Tr. 75^ 

LET; Hinderance, obstacle, obstruction; 
as, without let, molestation or hinderance. 

TO LET. To hire, to lease; to grant 
the use and possession of something for a 
compensation. 

2. This term is applied to real estate, 
and the words to hire are more commonly 
used when speaking of personal estate* 
See Hire, Hirer, and Letter . 
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3. Letting is very similar to selling ; 
the difference consists in this; that instead 
of selling the thing itself, the letter sells 
only the use of it. 

LETTER, com. law , trim, law. An 
epistle; a despatch ; a written message, 
usually on paper, which is folded up and 
sealed, sent by one person to another. 

2. A letter is always presumed to be 
sealed, unless the presumption be rebutted. 
1 Caines, R. 582. 

3. This subject will be considered by 
1st. Taking a view of the law relating to 
the transmission of letters through the post 
office; and, 2. The effect of letters in 
making contracts. 3. The ownership of 
letters sent and received. 

4. —§ 1. Letters are commonly sent 
through the post office, and the law has 
carefully provided for their conveyance 
through the country, and their delivery to 
the persons to whom they are addressed. 
The act to reduce into one the several acts 
establishing and regulating the post office 
department, section 21, 3 Story’s Laws 
United States, 1991, enacts, that if any 
person employed in any of the departments 
of the post office establishment, shall un¬ 
lawfully detain, delay, or open, any letter, 
packet, bag, or mail of letters, with which 
he shall be entrusted, or which shall have 
come to his possession, and which are in¬ 
tended to be conveyed by post; or, if any 
such person shall secrete, embezzle, or de¬ 
stroy, any letter or packet entrusted to such 
person as aforesaid, and which shall not 
contain any security for, or assurance re¬ 
lating to money, as hereinafter described, 
every such offender, being thereof duly 
convicted, shall, for every such offence, be 
fined, not exceeding three hundred dollars, 
or imprisoned, not exceeding six months, 
or both, according to the circumstances and 
aggravations of the offence. And if any 
person, employed as aforesaid, shall secrete, 
embezzle, or destroy any letter, packet, bag, 
or mail of letters, with which he or she 
shall be entrusted, or which shall have come 
to his or her possession, and are intended 
to be conveyed by post, containing any 
bank note, or bank post bill, bill of ex¬ 
change, warrant of the treasury of the 
United States, note of assignment of stock 
in the funds, letters of attorney for re¬ 
ceiving annuities or dividends, or for selling 
stock in the fund3, or for receiving the in¬ 
terest thereof, or any letter of credit, or 
note for, or relating to, payment of moneys, 


or any bond, or warrant, draft, bill, or pro 
missory note, covenant, contract, or agree¬ 
ment whatsoever, for, or relating to, the 
payment of money, or the delivery of any 
article of value, or the performance of any 
act, matter, or thing, or any receipt, release, 
acquittance, or discharge of, or from, any 
debt, covenant, or demand, or any part 
thereof, or any copy of any record of any 
judgment, or decree, in any court of law or 
chancery, or any execution which may have 
issued thereon ; or any copy of any other 
record, or any other article of value, or any 
writing representing the same ; or if any 
such person, employed as aforesaid, shall 
steal, or take, any of the same out of any 
letter, packet, bag, or mail of letters, that 
shall come to his or her possession, such 
person shall, on conviction for any such 
offence, be imprisoned not less than ten 
years, nor exceeding twenty-one years ; and 
if any person who shall have taken charge 
of the mails of the United States, shall quit 
or desert the same before such person de¬ 
livers it into the post office kept at the ter¬ 
mination of the route, or some known mail 
carrier, or agent of the general post office, 
authorized to receive the same, every such 
person, so offending, shall forfeit and pay a 
sum not exceeding five hundred dollars, for 
every such offence; and if any person con¬ 
cerned in carrying the mail of the United 
States, shall collect, receive, or carry any 
letter, or packet, or shall cause or procure 
the same to be done, contrary to this act, 
every such offender shall forfeit and pay for 
every such offence a sum not exceeding 
fifty dollars. 

5.—§ 2. Most contracts may be formed 
by correspondence; and cases not unfre- 
quently arise where it is difficult to say 
whether the concurrence of the will of the 
contracting parties took place or not. In 
order to form a contract both parties must 
concur at the same time, or there is no 
agreement. Suppose, for example, that 
Paul of Philadelphia, is desirous of pur¬ 
chasing a thousand bales of cotton, and 
offers by letter to Peter of New Orleans, 
to buy them from him at a certain price ; 
but on the next day he changes his mind, 
and then he writes to Peter that he with¬ 
draws his- offer) or on the next day he 
dies ; in either case, there is no oontract, 
because Paul did not continue in the same 
disposition to buy the cotton, at the time 
that his offer was accepted. The precise 
moment when the consent of both parties 
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in perfect, is. in strictness, when the person 
who made the offer becomes acquainted 
with the fact that it has been accepted. 
Hut this may be presumed from circum¬ 
stances. The acceptance must be of the 
same precise terms without any variance 
whatever. 4 YV heat. 225 ; see 1 Pick. 
27S ; 10 Pick. 320 ; 6 Wend. 103. 

—§ 3. A letter received by the per¬ 
son to whom it is directed, is the qualified 
property of such person; but where it is of 
a private nature, the receiver has no right 
to publish it without the consent of the 
writer, unless under very extraordinary 
circumstances; as, for example, when it is 
requisite to the defence of the character 
of the party who received it. 2 Ves. & B. 
19 : 2 Atk. 542 ; Amb. 737 ; 1 Ball. & B. 
207 ; 1 Mart. (Lo.) R. 297 ; Denisart, ver- 
bo Lett res Missives . Vide Dead Letter: 
Jeopardy; Mail; Newspaper: Postage; Post 
Master General. 

LETTER, contracts . In the civil law, 
vocator , and in the French law, locateur y 
loueur , or bailleur , is he who, being the 
owner of a thing, lets it out to another for 
hire or compensation. See Hirer; Locator; 
Conductor; Story on Bailm. ^ 369. 

2. According to the French and civil 
law, in virtue of the contract, the letter of 
a thing to hire impliedly engages that the 
hirer shall have the full use and enjoyment 
of the thing hired, and that he will fulfil 
his own engagements and trusts in respect 
to it, according to the original intention of 
the parties. This implies an obligation to 
deliver the thing to the hirer; to refrain 
from every obstruction to the use of it by 
the hirer during the period of the bailment; 
to do no act which shall deprive the hirer 
of the thing; to warrant the title and pos¬ 
session to the hirer, to enable him to use 
the thing or to perform the service; to 
keep the thing in suitable order and repair 
for the purpose of the bailment; and finally 
to warrant the thing free from any fault 
inconsistent with the use of it. These are 
the main obligations deduced from the na¬ 
ture of the contract ; and they seem gene¬ 
rally founded on unexceptionable reasoning. 
Pothier, Louage, n. 53 ; Id. n. 277 ; Do- 
mat, B. 1, tit. 4, § 3 ; Code Civ. of L. tit. 
9, c. 2, s. 2. It is difficult to say how far 
(reasonable as they are in a general sense) 
these obligations are recognized in the 
common law. Iu some respects the com¬ 
mon law certainly differs. See Repairs; 
Dougl. 744, 748 j 1 Saund. 321, 323, and 


ibid, note 7 ; 4 T. R. 318 ; 1 Bouv. Inst, 
n. 980 et seq. 

LETTER, civil law . The answer which 
the prince gave to questions of law which 
had been submitted to him by magistrates, 
was called letters or epistles . See JRe- 
scripts . 

Letter op advice, comm. law . A letter 
containing information of any circumstances 
unknown to the person to whom it is writ¬ 
ten ; generally informing him of some act 
done bv the writer of the letter. 

2. It is usual and perfectly proper for 
the drawer of a bill of exchange to write a 
letter of advice to the drawee, as well to 
prevent fraud or alteration of the bill, as 
to let the drawee know what provision has 
been made for the payment of the bill. 
Chitt. Bills, 185. (ed. of 1836.) 

Letter of attorney, practice . A writ¬ 
ten instrument under seal, by which one or 
more persons, called the constituents, au¬ 
thorize one or more other persons called 
the attorneys, to do some lawful act by the 
latter, for or instead, and in the place of 
the. former. 1 Moody, Cr. Cas. 52, 70. 

2. The authority given in the letter of 
attorney is either general, as to transact all 
the business of the constituent; or special, 
as to do some special business, particularly 
named, as to collect a debt. 

3. It is revocable or irrevocable ; the 
former when no interest is conveyed to the 
attorney, or some other person. It is irre¬ 
vocable when the constituent conveys a 
right to the attorney in the matter which is 
the subject of it; as, when it is given as 
part security. 2 Esp. R. 565. Civil Code 
of Lo. art. 2954 to 2970. 

Letter book, commerce . A book con¬ 
taining the copies of letters written by a 
merchant or trader to his correspondents. 

2. After notice to the plaintiff to pro¬ 
duce a letter which he admitted to have 
received from the defendant, it was held 
that an entry by a deceased clerk, in a 
letter book professing to be a copy of a 
letter from the defendant to the plaintiff of 
the same date, was admissible. evidence of 
the contents, proof having been given, that 
according to the course of business, letters 
of business written by the plaintiff were 
copied by this clerk and then sent off by 
the post. 3 Carapb. R. 305. Vide 1 Stark 
Ev. 356; Bouv. Inst. n. 3139. 

Letter carrier. A person employed 
to carry letters from the post office to the 
persons to whom they are addressed. 
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2, The act of congress of March 3, 1851, 
Statutes at Large of U. S. by Minot, 591, 
directs, § 10, That it shall be in the power 
of the postmaster general, at all post offices 
where the postmasters are appointed by the 
president of the United States, to establish 
post routes within the cities or towns, to 
provide for conveying letters to the post 
office by establishing suitable and conve¬ 
nient places of deposit, and by employing 
carriers to receive and deposit them in the 
post office; and at all such offices it shall be 
in his power to cause letters to be delivered 
by suitable carriers, to be appointed by him 
for that purpose, for which not exceeding 
one or two cents shall be charged, to be 
paid by the person receiving or sending the 
same, and all sums so received shall be paid 
into the post office department : Provided , 
The amount of compensation allowed by 
the postmaster general to carriers shall in 
no case exceed the amount paid into the 
treasury by each town or city, under the 
provisions of this section, 

8. It is further enacted by c. xxi.s. 2, 
That the postmaster general shall be, and 
he is hereby, authorized to appoint letter 
carriers for the delivery of letters from any 
post office in California or Oregon, and to 
allow the letter carriers who may be ap¬ 
pointed at any such post office to demand 
and receive such sum for all letters, news¬ 
papers, or other mailable matter delivered 
by them, as may be recommended by the 
postmaster for whose office such letter car¬ 
rier may be appointed, not exceeding five 
cents for every letter, two cents for every 
newspaper, and two cents for every ounce 
of other mailable matter ; and the postmas¬ 
ter general shall be, and he is hereby, au¬ 
thorized to empower the special agents of 
the post office department in California and 
Oregon to appoint such letter carriers in 
their districts respectively, and to fix the 
rates of their compensation within the limits 
aforesaid, subject to, and until the final ac¬ 
tion of, the postmaster general thereon. 
And such appointments may be made, and 
rates of compensation modified from time to 
time, as may be deemed expedient; and the 
rates of compensation may be fixed and 
graduated in respect to the distance of the 
place of delivery from the post office for 
which such carriers are appointed ) but the 
rate of compensation of any such letter 
carrier shall not be changed after his ap¬ 
pointment, except by the order of the post¬ 
master general j and such letter carriers 


shall be subject to the provisions of the 
forty-first section of the act entitled “ An 
Act to change the organization of the 
post office department, and to provide 
more effectually for the settlement of the 
accounts thereof,” approved July second, 
eighteen hundred and thirty-six; except in 
cases otherwise provided for in this act. 

Letter of credence, international law . 
A written instrument addressed by the sove¬ 
reign or chief magistrate of a state, to the 
sovereign or state to whom a public minister 
is sent, certifying his appointment as such, 
and the general object of his mission, and 
requesting that full faith and credit may be 
given to what he shall do and say on the 
part of his court. 

2. When it is given to an ambassador, 
envoy, or minister accredited to a sovereign, 
it is addressed to the sovereign or state to 
whom the minister is delegated ; in the case 
of a charge d’affaires, it is addressed by the 
secretary or minister of state charged with 
the department of foreign affairs to the minis¬ 
ter of foreign affairs of the other government. 
Wheat. International Law, pt. 3, c. 1, § 7 ; 
Wicquefort, de PAmbassadeur, 1. 1, § 15. 

Letter of credit, contracts . An open 
or sealed letter, from a merchant in one 
place, directed to another, in another place 
or country, requiring him that if a person 
therein named, or the bearer of the letter, 
shall have occasion to buy commodities, or 
to want money to any particular or unlimit- 
ed amount, either to procure the same, or to 
pass his promise, bill, or other engagement 
for it, the writer of the letter undertaking 
to provide him the money for the goods, or 
to repay him by exchange, or to give him 
such satisfaction as he shall require, either 
for himself or the bearer of the letter. 3 
Chit Com. Law, 336 ; and see 4 Chit. Com. 
Law, 259, for a form of such letter. 

2. These letters are either general or 
special; the former is directed to the writer’s 
friends or correspondents generally, where 
the bearer of the letter may happen to go; 
the latter is directed to some particular per¬ 
son. When the letter is presented to the 
person to whom it is addressed, he either 
agrees to comply with the request, in which 
caso he immediately becomes bound.to fulfil 
all the engagements therein mentioned; or 
he refuses; in which case the bearer should 
return it to the giver without any other 
proceeding, unless, indeed, the merchant to 
| whom the letter is directed is a debtor of 
the merchant who gave the. letter, in which 
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ease lie should procure the letter to he pro¬ 
tested. 8 Chit. Com. Law, 337 : Malyn, 
73; 1 Beaw. Lex Mer. 607; Hall’s Adm. 
Pr. 14 ; 4 Ohio 11. 197; 1 Wile. R. 510. 

3. The debt which arises on such letter, 
in its simplest form, when complied with, is 
between the mandatory and the mandant; 
though it may be so conceived as to raise a 
debt also against the person who is supplied 
by the mandatory. 1. When the letter is 
purchased with money by the person wishing 
for the foreign credit; or i9 granted in con¬ 
sequence of a check on his cash account; 
or procured on the credit of securities lodged 
with the person who granted it; or in pay¬ 
ment of money due by him to the payee : 
the letter is, in its effects, similar to a bill 
of exchange drawn on the foreign merchant. 
The payment of the money by the person 
on whom the letter is granted raises a debt, 
or goes into account between him and the 
writer of the letter; but raises no debt to 
the person who pays on the letter, against 
him to whom the money is paid. 2. When 
not so purchased, but truly an accommoda¬ 
tion, and meant to raise a debt on the per¬ 
son accommodated, the engagement gene¬ 
rally is, to see paid any advances made to 
him, or to guaranty any draft accepted or 
bill discounted; and the compliance with 
the mandate, in such case, raises a debt, 
both against the writer of the letter, and 
against the person accredited. 1 Bell’s 
Com. 371, 5th ed. The bearer of the letter 
of credit is not considered bound to receive 
the money; he may use the letter as he 
pleases, and he contracts an obligation only 
by receiving the money. Poth. Contr. de 
Change, 237. 

Letter of license, contracts . An in¬ 
strument or writing made by creditors to 
their insolvent debtor, by which they bind 
themselves to allow him a longer time than 
he had a right to, for the payment of his 
debts: and that they will not arrest or mo¬ 
lest him in his person or property till after 
the expiration of such additional time. 

Letter of marque and reprisal, war. 
A commission granted by the government 
to a private individual, to take the property 
of a foreign state, or of the citizens or sub¬ 
jects- of such state, as a reparation for an 
injury committed by such state, its citizens 
or subjects. A vessel loaded with merchan¬ 
dise, on a voyage to a friendly port, but 
armed for its own defence, in case of attack 
by an enemy, is also called a letter of 
marque. 1 Boul. Paty, tit. 3, s. 2, p. 300. 
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2. By the constitution, art. 1, s. 8, cl. 
11 , congress have power to grant letters of 
marque and reprisal. Vide Chit. Law of 
Nat. 73; 1 Black. Com. 251; Vin. Ab 
Prerogative, N a; Com. Dig. Prerogative, 
B 4 ; Molloy, B. l,c. 2, s. 10 ; 2 Wooddes. 
440; 5 Bob. Rep. 9; 5 Id. 360 ; 2 Rob. 
Reb. 224. And vide Reprisal . 

Letter missive, Engl. law. After a 
bill has been filed against a peer or peeress 
or lord of parliament, a petition is presented 
to the lord chancellor for his letter, called a 
letter missive, wdiich requests the defendant 
to appear and answer to the bill. A neg¬ 
lect to attend to this, places the defendant, 
in relation to such suit, on the same ground 
as other defendants, who are not peers, 
and a subpoena may then issue. Newl. 
Pr. 9 ; 2 Madd. Ch. Pr. 19G ; Coop. Eq. 
PI. 16. 

Letter of recall. A written document 
addressed by the executive of one govern¬ 
ment to the executive of another, informing 
the latter that a minister sent by the former 
to him, has been recalled. 

Letter of recommendation, com. law. 
An instrument given by one person to an¬ 
other, addressed to a third, in which the 
bearer is represented as worthy of credit. 

1 Bell’s Com. 371, 5th ed.; 3 T. R. 51; 7 
Cranch, R. 69; Fell on Guar. c. 8 ; 6 Johns. 
R. 181 ; 13 Johns. R. 224; 1 Day’s Cas. 
Er. 22 ; and the article Recommendation. 

Letter of recredentials. A docu¬ 
ment delivered to a minister, by the secre¬ 
tary of state of the government to which he 
was accredited. It is addressed to the ex¬ 
ecutive of the minister’s country. This is 
in reply to the letter of recall. 

LETTERS CLOSE, Engl . law . Close 
letters are grants of the king, and being of 
private concern, they are thus distinguished 
from letters patent. 

Letters ad colligendum bona de- 
functi, practice. In default of the repre¬ 
sentatives and creditors to administer to the 
estate of an intestate, the officer entitled to 
grant letters of administration, may grant 
to such person as he approves, letters to 
collect the goods of the deceased , which 
neither make him executor nor adminis¬ 
trator ; his only business being to collect 
the goods and keep them in his safe custody, 

2 Bl. Com. 505. 

Letters patent. The name of an in¬ 
strument granted by the government to 
convey a right to the patentee ; as, a patent 
for a tract of land ; or to secure to him a 
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right which he already possesses, as, a patent 
for a new invention or discovery. Letters 
patent are matter of record. They are so 
called because they arc not sealed up, but 
are granted open. Yide Patent . 

Letters of request, Eng . eccL law . 
An instrument by which a judge of an 
inferior court waives or remits his own 
jurisdiction in favor of a court of appeal 
immediately superior to it. 

2. Letters of request, in general, lie 
only where an appeal would lie, and lie 
only to the next immediate court of appeal, 
waiving merely the primary jurisdiction to 
the proper appellate court, except letters 
of request from the most inferior ecclesias¬ 
tical court, which may be direct to the court 
of arches, although one or two courts of appeal 
may, by this, be ousted of their jurisdiction 
as courts of appeal. 2 Addams, R. 406. 
The effect of letters of request is to give 
jurisdiction to the appellate court in the 
first instance. Id. See a form of letters 
of request in 2 Chit. Pr. 498, note A. 

Letters rogatory. A letter rogatory 
is an instrument sent in the name and by 
the authority of a judge or court to another, 
requesting the latter to cause to be exa¬ 
mined,* upon interrogatories filed in a cause 
depending before the former, a witness, who 
is within the jurisdiction of the judge or 
court to whom such letters are addressed. 
In letters rogatory there is always an offer, 
on the part of the court whence they issued, 
to render a similar service to the court to 
which they may be directed whenever re¬ 
quired. Pet. C. C. Rep. 236. 

2. Though formerly used in England 
in the courts of common law, 1 Roll. Ab. 
530, pi. 13, they have been superseded by 
commissions of Dedimus potestatem , which 
are considered to be but a feeble substitute. 
Dunl. Pr. 223, n.; Hall’s Ad. Pr. 37. 
The courts of admiralty use these letters, 
which are derived from the civil law, and 
are recognized by the law of nations. See 
Foelix, Dr. Intern, liv. 2, t. 4, p. 300 ; De- 
nisart, h. t. 

Letters testamentary, and of ad¬ 
ministration. It is proposed to consider, 
1. Their different kinds. 2. Their effect. 

2.—§ 1. Their different kinds . 1. Let¬ 
ters testamentary. This is an instrument 
in writing, granted by the judge or officer 
having jurisdiction of the probate of wills, 
under his hand and official seal, making 
known that on the day of the date of the 
gaid letters, the last will of the (testator, 


naming him,) was duly proved before him , 
that the testator left goods, &c., by reason, 
whereof, and the probate of the said will, 
he certifies “ that administration of all and 
singular, the goods, chattels, rights and cre¬ 
dits of the said deceased, any way concern¬ 
ing his last will and testament, was com¬ 
mitted to (the executor, naming him,) in 
the said testament named.” 2. Letters of 
administration may be described to be an 
instrument in writing, granted by the judge 
or officer having jurisdiction and power of 
granting such letters, 1 hereby giving (the 
administrator, naming him,) “full power 
to administer the goods, chattels, rights and 
credits, which were of the said deceased, in 
the county or district in which the said 
judge or officer has jurisdiction ; as also to 
ask, collect, levy, recover and receive the 
credits whatsoever, of the said deceased, 
which at the time of his death were owing, 
or did in any way belong to him, and to 
pay the debts in which the said deceased 
stood obliged, so far forth as the said goods 
and chattels, rights and credits will extend, 
according to the rale and order of law.” 

3. Letters of administration pendente life, 
are letters granted during the pendency of 
a suit in relation to a paper purporting to 
be the last will and testament of the de¬ 
ceased. 4. Letters of administration de 
bonis non , are granted, where the former 
executor or administrator did not administer 
all the personal estate of the deceased, and 
where he is dead or has been discharged or 
dismissed. 5. Letters of administration, 
durante minori estate , are granted where the 
testator, by his will, appoints an infant exe¬ 
cutor, who is incapable of acting on account 
of his infancy. Such letters remain in force 
until the infant arrives at an age to take 
upon himself the execution of the will. 
Com. Dig. Administration, F ; Off. Ex. 215, 
216. And see 6 Rep. 67, b.; 5 Rep. 29, a; 
11 Vin. Abr. 103; Bac. Ab. h. t. 6. Let¬ 
ters of administration dvr ante absentia , are 
granted when the executor happens to be 
absent at the time when the testator died, 
and it is necessary that some person should 
act immediately in the management of the 
affairs of the estate. 

3. —§ 2. Of their effect . 1. Generally. 
2. Of their effect in the different states, 
when granted out of the state in which legal 
proceedings are instituted. 

4. —1. Letters testamentary are conclu¬ 
sive as to personal property, while they 
remain unrevoked; as to realty they are 
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merely prim A facie evidence of right. 3 
Bium 40S ; Orilb. Ev. 66 ; 6 Binn. 409 ; 
Bae. A hr. Evidence, F. Sec 2 Biun. 511. 
Proof that the testator was insane, or that 
the will was forged, is inadmissible. 16 
Mass. 433 : 1 Lev. 236. But if the nature 
of his plea allow the defendant to enter into 
such proof, lie may show that the seal of the 
supposed probate has been forged, or that 
the letters have been obtained by surprise ; 
1 Lev. 136 ; or been revoked; 15 Serg. & 
llawle, 42: or that the testator is alive. 
15 Serg. & Rawle, 42 ; 3 T. R. 130. 

5 . — 2 . The effect of letters testamen- 
tarv, and of administration granted, in 
some one of the United States, is different 
in different states. A brief view of the law 
on this subject, will here be given, taking 
the states in alphabetical order. 

6 . Alabama . Administrators may sue 
upon letters of administration granted in 
another state, where the intestate had no 
known place of residence in Alabama at the 
time of his death, and no representative 
has been appointed in the state ; but before 
rendition of the judgment, he must pro¬ 
duce to the court his letters of administra¬ 
tion. authenticated according to the laws of 
the United States, and the certificate of the 
clerk of some county court in this state, 
that the letters have been recorded in his 
office. Before he is entitled to the money 
on the judgment, he must also give bond, 
payable to the judge of the court where the 
judgment is rendered, for the faithful ad¬ 
ministration of the money received. Aiken’s 
Dig, 183; Toulm. Dig. 342. 

7. Arkansas . When the deceased had 
no residence in Arkansas, and he devised 
lauds by will, or where the intestate died 
possessed of lands, letters testamentary or 
of administration shall be granted in the 
county where the lands lie, or of one of 
them, if they lie in several counties ; and 
if the deceased had no such place of resi¬ 
dence and no lauds, such letters may be 
granted in the county in which the testator 
or intestate died, or where the greater part 
of his estate may be. Rev. Stat. c. 4, 
p ^ 

C SUm 

8 . Connecticut . Letters testamentary 
issued in another state, are not available in 
this. 3 Day, 303. Nor are letters of ad¬ 
ministration. 3 Day, 74 5 and sec 2 Root, 
462. 

9. Delaware . By the act of 1721, 
i State Laws, 82, it is declared in sub¬ 
stance, that when any person shall die, leav¬ 


ing bona notab ilia, in several count ies in 
the state and in Pennsylvania or elsewhere; 
and any person not residing in tho state, 
obtains letters of administration out of the 
state, the deceased being indebted to any 
of the inhabitants of the state, for a debt 
contracted within the same, to the value of 
J02O, then, and in such case, such adminis¬ 
trator, before lie can obtain any judgment 
in any court of record within the state 
against any inhabitant thereof, by virtue of 
such letters of administration, is obliged to 
file them with some of the registers in this 
state ; and must enter into bonds with suffi¬ 
cient sureties, who have visible estates here, 
with condition to pay and satisfy all such 
debts as were owing by the intestate at the 
time of his death to any person residing in 
this state, so far as the effects of the de¬ 
ceased in this state will extend. By the 
act of June 16, 1769, 1 State Laws, 448, 
it is enacted in substance that any will in 
writing made by a person residing out of 
the state, whereby any lands within the 
state are devised, which shall be proved in 
the chancery in England, Scotland, Ireland, 
or any colony, plantation, or island in Ame¬ 
rica, belonging to the king of Great Britain, 
or in the hustings, or mayor’s court, in 
London, or in some manor court, or before 
such persons as have power or authority at 
the time of proving such wills, in the places 
aforesaid, to take probates of wills, shall be 
good and available in law for granting the 
lands devised, as well as of the goods and 
chattels bequeathed by such will. The 
copies of such will, and of the bill, answer, 
depositions and decree, where proved in 
any court of chancery, or copies of such 
wills and the probate thereof, where proved 
in any other Court, or in any office as afore¬ 
said, being transmitted to this state, and 
produced under the public or common seal 
of the court or office where the probate is 
taken, or under, the great seal of the king¬ 
dom, colony, plantation or island, within 
which such will is proved, (except copies of 
such wills and probates as shall appear to 
be revoked,) are declared to be matter of 
record, and to be good evidence in any 
court of law or equity in this state, to prove 
the gift or devise made in such will; and 
such probates are declared to be sufficient 
to enable executors to bring tbeir actions 
within any court within this state, as if the 
same probates or. letters testamentary were 
granted here, and produced under the seal 
of any of the registers’ offices within this 
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state. By the 3d section of the act, it is 
declared that the copies of such wills and 
probates so produced and given in evidence, 
shall not be returned by the court to the 
persons producing them, but shall be re¬ 
corded in the office of the recorder of the 
county where the same are given in evidence, 
at the expense of the party producing the 
same. 

10. Florida . Copies of all wills, and 
letters testamentary and of administration, 
heretofore recorded in any public office of 
record in the state, when duly certified 
by the keeper of said records, shall be re¬ 
ceived in evidence in all courts of record in 
this state ; and the probate of wills granted 
in any of the United States or of the terri¬ 
tories thereof, in any foreign country or state, 
duly authenticated and certified according to' 
the laws of the state or territory, or of the 
foreign country or state, where such probate 
may have been granted, shall likewise be re¬ 
ceived in evidence in all courts of record in 
this state. 

11. Georgia, To enable executors and 
administrators to sue in Georgia, the former 
must take, out letters testamentary in the 
county where the property or debt is ; and 
administrators, letters of administration. 
Prince’s Dig. 238 ; Act of 1805, 2 Laws 
of Geo. 268. 

12. Illinois . Letters testamentary must 
be taken out in this state, and when the will 
is to be proved, the original must be pro¬ 
duced ; administrators of other states must 
take out letters in Illinois, before they can 
maintain an action in the courts of the state. 
3 Griff. L. 11. 419. 

13. Indiana . Executors and adminis¬ 
trators appointed in another state may main¬ 
tain actions and suits, and do all other acts 
coming within their powers, as such, within 
this state, upon producing authenticated 
copies of such letters and filing them with 
the clerk of the court in which such suits are 
to be brought. Bey. Code, c. 24, Feb. 17, 
1838, sec. 44. 

14. Kentucky . Executors and adminis¬ 
trators appointed in other states, may sue in 
Kentucky u upon filing with the clerk of the 
court, where the suit is brought, an authen¬ 
ticated copy of the certificate of probate, or 
orders granting letters of administration of 
said estate, given in such non-resident’s 

state.” 1 Dig. Stat. 536 ; 2 Litt. 194 ; 3 
Litt. 182. 

15. Louisiana. Executors or adminis¬ 
trators of other states must take out letters 


of curatorship in this state. Exemplifications 
of wills and testaments are evidence. 4 Griff. 
L. K. 683; 8 N. S. 586. 

16. Maine . Letters of administration 
must be taken from some court of probate in 
this state. Copies of wills which have been 
proved in a court of probate in any of the 
United States, or in a court of probate of 
any other state or kingdom, with a copy of 
the probate thereof, under the seal of the 
court where such wills have been proved, 
may be filed and recorded in any probate 
court in this state, which recording shall 
be of the same force as the recording and 
proving the original will. Bev. Stat. T. 9, 
c. 107, § 20 ; 3 Mass. 514 ; 9 Mass. 337 ; 
11 Mass. 256 ; 1 Pick. 80; 3 Pick. 128. 

17. Maryland. Letters testamentary or 
of administration granted out of Maryland 
have no effect in this state, except only such 
letters issued in the District of Columbia, 
and letters granted there authorize executors 
or administrators to claim and sue in this 
state. Act of April 1813, chap. 1G5. By 
the act of 1839, chap. 41, when non-resident 
owners of any public or state of Maryland 
stocks, or stocks of the city of Baltimore, 
or any other corporation in this state die, 
their executors or administrators constituted 
under the authority of the state, district, 
territory or country, where the deceased re¬ 
sided at his death, have the same power as 
to such stocks, as if they were appointed by 
authority of the state of Maryland. But, 
before they can transfer the stocks, they 
must, during three months, give notice in 
two newspapers, published in Baltimore, of 
the death of the* testator or intestate, and of 
the u amount and description of the stock 
designed to be transferred.” Administration 
must be granted in this state, in order to 
recover a debt due here to a decedent, or 
any of his property, with the exceptions 
above noticed. 

18. Massachusetts. When any person 
shall die intestate in any other state or 
country, leaving estate to be administered 
within this state, administration thereof 
shall be granted by the judge of probate 
of any county, in which there is any estate 
to be administered ; and the adminis¬ 
tration which shall be first lawfully granted 
shall extend to all the estate of the deceased 
within the state, and shall exclude the juris¬ 
diction of the probate court in every other 
county. Bev. Stat. ch. 64, s. 3. See 3 
Mass. 514; 5 Mass. 67; 11 Mass. 256 * Id, 
314; 1 Pick. 81. 
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19. Michigtni. Letters testamentary or 
letters of administration granted out of the 
state, are not of any validity in it. In order to 
col lee t the debts or to obtain the property of 
a deceased person who was not a resident of 
the state, it is requisite to take out letters 
test amen tar v or letters of administration 
from a probate court of this state, within 
whose jurisdiction the property lies, which 
letters operate over all the state, and then 
sue in the name of the executor or adminis¬ 
trator so appointed. Rev. Stat. 280. When 
the deceased leaves a will executed according 
to the laws of this state, and the same is ad¬ 
mitted to proof and record where he dies, a 
certified transcript of the will and probate 
thereof, may be proved and recorded in any 
county in this state, where the deceased has 
property real or personal, and letters testa¬ 
mentary may issue thereon. Rev. Stat. 

I — ^ «-* I l) • 

20. Mississippi. Executors or adminis¬ 
trators in another state or territory cannot, 
as such, sue nor be sued in this state. In 
order to recover a debt due to a deceased 
person or his property, there must be taken 
out in the state, letters of administration or 
letters with the will annexed, as the case may¬ 
be. These may be taken out from, the pro¬ 
bate court of the couuty where the property 
is situated, by a foreign as well as a local 
creditor, or any person interested in the estate 
of the deceased, if properly qualified in other 
respects. Walker’s R. 211. 

21. .Missouri. Letters testamentary or 
of administration granted in another state 
have no validity in this ; to maintain a suit, 
the executors or administrators must be ap¬ 
pointed under the laws of this state. Rev. 
Code, § 2, p. 41. 

22. New Hampshire . One who has ob¬ 
tained letters of administration; Adams’ 
Rep. 193 ; or letters testamentary under the 
authority of another state, cannot maintain 
an action in New Hampshire by virtue of 
such letters. 3 Griff. L. R. 41. 

23. New Jersey . Executors having let¬ 
ters testamentary, and administrators letters 
of administration, granted in another state, 
cannot sue thereon in New Jersey, but 
must obtain such letters in that state as the 
law prescribes. 4 Griff. L. R. 1240. By 
the act of March 6, 1828, Harr. Comp. 195, 
when a will has been admitted to probate in 
any state or territory of the United States, 
or foreign nation, the surrogate of any county 
of this state is authorised, on application of 
the executor or any person interested, on 


filing a duly exemplified copy of the will, to 
appoint a time not less than thirty days, 
and not more than six months distant, of 
which notice is to be given as be shall clitect, 
and if, at such time, no sufficient reason be 
shown to the contrary, to admit such will to 
probate, and grant letters testamentary or 
of administration cum testamento annexo , 
which shall have the same effect as though 
the original will had been produced and 
proved under form. If the person to whom 
such letters testamentary or of administration 
be granted, is not a resident of this state, 
he is required to give security for the faith¬ 
ful administration of the estate. By the 
statute passed February 28, 1838, Elmer’s 
Dig. 602, no instrument of writing can be 
admitted to probate under the preceding act 
unless it be signed and published by the 
testator as his will. See Saxton’s Ch. R. 
332. 

24. New York . An executor or ad¬ 
ministrator appointed in another state has 
no authority to sue in Neft York. 6 John. 
Ch. Rep. 353 ; 7 John. Ch. Rep. 45 ; 1 
Johns. Ch. Rep. 153. Whenever an in¬ 
testate, not being an inhabitant of this 
state, shall die out of the state, leaving 
assets in several counties, or assets shall 
after his death come in several counties, 
the surrogate of any county in which as¬ 
sets shall be, shall have power to grant 
letters of administration on the estate of 
such intestate but the surrogate, who shall 
first grant letters of administration on such 
estate, shall be deemed thereby to have 
acquired sole and exclusive jurisdiction 
over such estate, and shall be vested with 
the powers incidental thereto. Rev. Stat. 
part 2, c. 6, tit. 2, art. 2, s. 24; 1 R. L. 
455, § 3 ; Laws of 1823, p. 62, s. 2,1824, 
p. 332. 

25. North Carolina . It was decided 
by the court of conference, then the high¬ 
est tribunal in North Carolina, that letters 
granted in Georgia were insufficient. Conf. 
Rep. 68. But the supreme court have since 
held that letters testamentary granted in 
South Carolina, were sufficient to enable an 
executor to sue in North Carolina. 1 Car. 
Law Repos. 471. See 1 Hayw. 354. 

26. By the revised statutes, ch. 4G, s. 
6, it is provided, that “ when a testator or 
testatrix shall appoint any person, residing 
out of this state, executor or executrix of 
his or her last will and testament, it shall 
be the duty of the court of pleas and quar¬ 
ter sessions, before which the said will shall 
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be offered for probate, to cause the execu¬ 
tor or executrix named therein, to enter 
into bond with good and sufficient security 
for his or her faithful administration of the 
estate of the said testator or testatrix, arid 
for the distribution thereof in the manner 
prescribed by law ; the penalty of said bond 
shall be double the supposed amount of the 
personal estate of the said testator or tes¬ 
tatrix : and until the said executor or ex¬ 
ecutrix shall enter into such bond, he or 
she shall have no power nor authority to 
intermeddle with the estate of the said tes¬ 
tator or testatrix, and the court of the 
county, in which the testator or testatrix 
had his or her last usual place of residence, 
shall proceed to grant letters of adminis¬ 
tration with the will annexed, which shall 
continue in force until the said executor or 
executrix shall enter into bond as aforesaid. 
Provided nevertheless , and it is hereby de¬ 
clared, that the said executor or executrix 
shall enter into bond as by this act directed 
within the space of one year after the death 
of the said testator or testatrix, and not 
afterwards.” 

27. Ohio . Executors and administra¬ 
tors appointed under the authority of an¬ 
other state, may, by virtue of such appoint¬ 
ment, sue in this. Ohio Stat. vol. 38, p; 
146; Act of March 23, 1840, which w ent 
into effect the first day of November fol¬ 
lowing ; Swan’s Coll. 184. 

28. Pennsylvania . Letters testamen¬ 
tary or of administration, or otherwise pur¬ 
porting to authorize any person to inter¬ 
meddle with the estate of a decedent, 
granted out of the commonwealth, do not 
in general confer on any such person any 
of the powers and authorities possessed by 
an executor or administrator, under letters 
granted within the state. Act of March 
15, 1832, s. 6. But by the act of April 
14, 1835, s. 3, this rule is declared not to 
apply to any public debt or loan of this 
commonwealth ; but such public debt or 
loan shall pass and be transferable, and the 
dividends thereon accrued and to accrue, 
be receivable in like manner and in all 
respects and under the same and no other 
regulations, powers and authorities as were 
used and practiced before the passage of 
the above mentioned act. And the act of 
June 16,1836, s. 3, declares that the above 
act of March 15, 1832, s. 6, shall not ap¬ 
ply to shares of Btock in any bank or other 
incorporated company, within this common¬ 
wealth, but such shares of stock shall pass 


and be transferable, and the dividendj 
thereon accrued and to accrue, be receiv¬ 
able in like manner in all respects, and 
under the same regulations, powers and 
authorities as were used and practiced 
with the loans or public debts of the United 
States, and were used and practiced with 
the loans or public debt of this common¬ 
wealth, before the passage of the said act 
of March 15,1832, s. 6, unless the by-laws, 
rules and regulations of any such bank or 
corporation, shall otherwise provide and 
declare. Executors and administrators 
who had been lawfully appointed in some 
other of the United States, might, by virtue 
of their letters duly authenticated by the 
proper officer, have sued in this state. 4 
Ball. 492 ; S. C., 1 Binn. 63. But letters 
of administration granted by the archbishop 
of York, in England, give no authority to 
the administrator in Pennsylvania. 1 Dali. 
456. 

29. Rhode Island . It does not appear 
to be settled whether executors and admin¬ 
istrators appointed in another state, may, 
by virtue of such appointment, sue in this. 
3 Griff. L. R. 107, 8. 

30. South Carolina . Executors and 
administrators of other states, cannot, as 
such, sue in South Carolina; they must 
take out letters in the state. 3 Griff. L. 
R. 848. 

31. Tennessee . § 1. Where any per¬ 

son or persons may obtain administration 
on the estate of any intestate, in any one 
of the United States, or territory thereof, 
such person or persons shall be enabled to 
prosecute suits in any court in this state, 
in the same manner as if administration 
had been granted to such person or persons 
by any court in the state of Tennessee. 
Provided, that such person or persons shall 
produce a copy of the letters of adminis¬ 
tration, authenticated in the manner which 
has been prescribed by the congress of the 
United States, for authenticating the records 
or judicial acts of any one state, in order 
to give them validity in any other state ; 
and that such letters of administration had 
been granted in pursuance of, and agree¬ 
able to the laws of the state or territory in 
which such letters of administration were 
granted. 

32—§ 2. When any executor or execu¬ 
tors may prove the last will and testament 
of any deceased person, and take on him 
or themselves the execution of said will in 
any state in the United States, or in any 
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territory thereof, such person or persons 
shall be enabled to prosecute suits in any 
court in this state, in the same manner as 
if letters testamentary had been granted to 
him or them, by any court within the state 
of Tennessee. Provided, That such execu¬ 
tor or executors shall produce a certified 
copy of the letters testamentary under the 
hand and seal of the clerk of the court, 
where the same were obtained, and a certi¬ 
ficate bv the chief justice, presiding judge, 
or chairman of such court, that the clerk’s 
certificate is in due form, and that such 
letters testamentary had been granted, in 
pursuance of, and agreeable to, the laws of 
the state or territory in which such letters 
testamentary were granted. Act of 1839, 
Carr. A Nich. Comp. 78. 

33. Vermont . If the deceased person 
shall, at the time of his death, reside in 
any other state or country, leaving estate 
to be administered in this state, adminis¬ 
tration thereof shall be granted by the pro¬ 
bate court of the district in which there 
shall be estate to administer ; and the ad¬ 
ministration first legally granted, shall ex¬ 
tend to all the estate of the deceased in 
this state, and shall exclude the jurisdiction 
of the probate court of every other district. 
Rev. Stat. tit. 12, e. 47, s. 2. 

34. Virginia. Authenticated copies of 
wills, proved according to the laws of any 
of the United States, or of any. foreign 
oountry, relative to any estate in Virginia, 
may be offered for probate in the general 
court; or if the estate lie altogether in any 
one county or corporation, in the circuit, 
county or corporation court of such county 
or corporation. 3 Griff. L. R. 345. It is 
understood to be the settled law of Virginia, 
though there is no statutory provision on the 
subject, that no probate of a will or grant 
of administration in another state of the 
Union, or in a foreign country, and no 
qualification of an executor or administra¬ 
tor, elsewhere than in Virginia, give any 
such executor or administrator any right to 
demand the effects or debts of the dece¬ 
dent, which may happen to be within the 
jurisdiction of the state. There must be 
a regular probate or grant of administra¬ 
tion and qualification of the executor or 
administrator in Virginia, according to her 
laws. And the doctrine prevails in the 
federal courts held in Virginia, as well as 
in the state courts. 3 Griff. L. R. 348. 

LEVANT ET COUCHANT. This 
French phrase, which ought perhaps more 


properly to be couchant et levant , signifies 
literally rising and lying down. In law it 
denotes that space of time which cattle have 
been on the land in which they have had 
time to lie down and rise again, which, in 
general, is held to be one night at least. 
3 Bl. Com. 9; Dane’s Ab. Index, h. t. ; 
2 Lilly’s Ab. 167; Wood’s Inst. 190; 

2 Bouv. Inst. n. 1641. 

LEVARI FACIAS, Eng . law. A writ 
of execution against the goods and chattels 
of a clerk. Also the writ of execution on 
a judgment at the Suit of the crown. When 
issued against an ecclesiastic, this writ is in 
offect the writ of fieri facias, directed to the 
bishop of the diocese, commanding him to 
cause execution to be made of the goods and 
chattels of the defendant in his diocese. 
The writ also recites, that the sheriff had 
returned that the defendant had no lay fee, 
or goods or chattels whereof he could make 
a levy, and that the defendant was a bene- 
ficed clerk, &c. See 1 Chit. R. 428 ; Id. 
583, for cases when it issues at the suit of 
the crown. This writ is also used to re¬ 
cover the plaintiff’s debt; the sheriff is 
commanded to levy such debt on the lands 
and goods of the defendant, in virtue of 
which he may seize his goods, and receive 
the rents and profits of his lands, till satis¬ 
faction be made to the plaintiff. 3 Bl. Com. 
417; 11 Vin. Ab. 14 ; Dane’s Ab. Index,h.t. 

2. In Pennsylvania, this writ is used to 
sell lands mortgaged, after a judgment has 
been obtained by the mortgagee, or hi3 
assignee, against the mortgagor, under a 
peculiar proceeding authorized by statute 

3 Bouv. Inst. n. 3396. 

LEVITICAL DEGREES. Those de¬ 
grees of kindred set forth in the eighteenth 
chapter of Leviticus, within which persona 
are prohibited to marry. Vide Branch; 
Descent; Line . 

LEVY, practice. A seizure; (q. v.) the 
raising of the money for which an execution 
has been issued. v 

2. In order to make a valid levy on 
personal property the sheriff must have it 1 
within his power and control, or at least | 
within his view; and if, having it so, he 
makes a levy upon it, it will be good if fol¬ 
lowed up afterwards within a reasonable 
time, by his taking possession in such man¬ 
ner aa to apprize everybody of the fact of its 
having been taken into execution. 3 Rawle 
R. 40&-6 ; 1 Whart. 377 ; 2 S. & R. 142 
1 Wash. C. C. R. 29; 6 Watts, 468 ; 1 
Whart. 116. The usual mode of making. 
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levy upon real estate, is to describe the land 
which has been seised under the execu¬ 
tion, by metes and bounds, as in a deed of 
conveyance. 3 Bouv. Inst. n. 3391. 

3. It is a general rule, that when a suffi¬ 
cient levy has been made, the officer cannot 
make a second. 12 John. R. 208; 8 
Cowen, R. 192. 

LEVYING WAR, crim. law. The as¬ 
sembling of a body of men for the purpose 
of effecting by force a treasonable object; 
and all who perform any part however 
minute, or however remote from the scene 
of action, and who are leagued in the gene¬ 
ral conspiracy, are considered as engaged 
in levying war, within the meaning of the 
constitution. 4 Cranch, R. 473-4 ; Const, 
art. 3, s. 3. Vide Treason; Fries’ Trial, 
Pamphl. This is a technical term, borrowed 
from the English law, and its meaning is the 
same as it is when used in stat. 25 Ed. III. 

4 Cranch’s R. 471 ; U. S. v. Fries, Pamphl. 
167 ; Hall’s Am. Law Jo. 351 ; Burr’s 
Trial-, 1 East, P. C. 62 to 77 ; Alis. Or. 
Law of Scotl. 606 ; 9 C. & P. 129. 

LEX. The law. A law for the govern¬ 
ment of mankind in society. Among the 
ancient Romans, this word was frequently 
used as synonymous with right, jus . When 
put absolutely, lex meant the Law of the 
Twelve Tables. 

Lex falcidia, civ . law . The name of a 
law which permitted a testator to dispose of 
three-fourths of his property, but he could not 
deprive his heir of the other fourth. It was 
made during the reign of Augustus, about 
the } r ear of Rome 714, on the requisition 
of Falcidius, a tribune. Inst. 2, 22; Dig. 
35, 2 : Code, 6, 50 ; and Nov. 1 and 131. 
Vide article Legitime , and Coop. Just. 486 ; 
Ptob. Frauds, 290, note 113. 

Lex fort, practice. The law of the court 
or forum. 

2. The forms of remedies, the modes of 
proceeding, and the execution of judgments, 
are to be regulated solely and exclusively 
by the laws of the place where the action is 
instituted ; or as the civilians uniformly ex- 
press it, according to the lex fori . Story, j 
Confl. of Laws, § 556 ; 1 Caines’ Rep. 402 ; 

3 Johns. Ch. R. 190; 5 Johns. R. 132 ; 
2 Mass. R. 84 ; 7 Mass. R. 515 ; 3 Conn. 
11.472; 7M.R.214; 1 Bouv. Inst. n. 860. 

Lex loot contractus, contracts . The law 
of the place where an agreement is made. 

2. Generally, the validity of a contract 
iS to be decided by the law of the place 
where the contract is made; if valid there. 


it is, in general, valid everywhere. Storj, 
Confl. of Laws, § 242, and the cases there 
cited. And vice versa , if void or illegal 
there, it is generally void everywhere. 
Id. § 243; 2 Kent, Com. 457; 4 M. 
R. 584; 7 M. R. 213; 11 M. R. 730, 
12 M. R. 475 ; 1 N. S. 202 ; 5 N. S. 585; 
6 N. S. 76; 6 L. Ii. 676; 6 N. S. 631; 4 
Blackf. R. 89. 

3. There is an exception to the rule as 
to the universal validity of contracts. The 
comity of nations, by virtue of which such 
contracts derive their force in foreign coun- 
tries, cannot prevail in cases where it vio¬ 
lates the law of our own country, the law 
of nature, or the law of God. 2 Barn. & 
Crcsw. 448, 471. And a further exception 
may be mentioned, namely, that no nation 
will regard or enforce the revenue laws of 
another country. Cas. Temp. 85, 89, 194. 

4. When the contract is entered into in 
one place, to be executed in another, there 
arc two loci contractus; the locus edebrati 
contractus , and the loa/s solutionis; the 
former governs in everything which relates 
to the mode of construing the contract, the 
meaning to be attached to the expressions, 
and the nature and validity of the engage¬ 
ment : but the latter governs the perform¬ 
ance of the agreement. 8 N. S. 34. Vide 
15 Serg. & Rawle, 84; 2 Mass. R. 88 : 1 
Nott & M’Cord, 173: 2 Harr. & Johns 
193, 221 ; 2 N. H. Rep. 42 ; 5 Id. 401 ; 
2 John. Cas. 355 ; 5 Pardes. n. 1482 ; Bao. 
Abr. Bail in Civil Causes, B 5 ; 1 Com. 
Dig. 545, n.; 1 Supp. to Ves. jr. 270 ; 3 
Ves. 198 ; 5 Ves. 750. 

Lex longobardorujm. The name of an 
ancient code in force among the Lombards. 
It contains many evident traces of feudal 
policy. It survived the destruction of the 
ancient government of Lombardy, by Char¬ 
lemagne, and is said to be still partially 
in force in some districts of Italy. 

Lex iuercatoria. That system of laws 
which is adopted by all commercial na¬ 
tions, and which, therefore, constitutes a 
part of tbe law of the land. Vide Law 
Merchant . 

Lex tAlionis. The law of retaliation ; 
an example of which is given in the law of 
j Moses, an eye for an eye, a tooth for a 
j tooth, &c. 

j 2. Jurists and writers on international 
; law are divided as to the right of one na- 
I tion punishing with death, by way of retalia- 
; tion, the citizens or subjects of another 
1 nation; in the United States no example of 
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barbarity has ever been witnessed ; but 
prisoners have been kept in close confinement 
in retaliation for the same conduct towards 
American prisoners. Vide Rutherf. Inst, 
b. 2, c. 9: Mart. Law of Nat. b. 8 , c. 1, 
s. 8 , note ; 1 Kent, Com. 98. 

3. Writers on the law of nations have 
divided retaliation into vindictive and ami¬ 
cable. Bv the former are meant those acts 
of retaliation which amount to a war ; by 
the latter those acts of retaliation which 
correspond to the acts of the other nation 
under similar circumstances. Wheat. Intern. 
Law, pt. 4, c. 1, § 1. 

Lex terr.e. The law of the land. The 
phrase is used to distinguish this from the 
civil or Roman law. 

2. By lex terrae, as used in Magna 
Gharta, is meant one process of law, namely, 
proceeding by indictment or presentment of 
good and lawful men. 2 Inst. 50 3 19 
Wend. 659 ; 4 Dev. R. 15. In the con¬ 
stitution of Tennessee, the words “ the law 
of the land ” signify a general and public 
law, operating equally upon every member 
of the community. 10 Yerg. 71. 

LEY. This word is old French, a cor¬ 
ruption of loi, and signifies law; for exam¬ 
ple, Termes de la Ley, Terms of the Law. In 
another, and an old technical sense, ley 
signifies an oath, or the oath with compur¬ 
gators ; as, il tend sa ley aiu pleyntitle. 
Brit. c. 27. 

Ley-gager. Wager of Law . (q. v.) 

LIABILITY. Responsibility ; the state 
of one who is bound in law and justice to 
do something which may be enforced by ac¬ 
tion. This liability may arise from contracts 
either express or implied, or in consequence 
of torts committed. 

2. The liabilities of one man are not in 
general transferred to his representatives, 
further than to reach the estate in his hands. 
For example, an executor is not responsible 
for the liabilities of his testator further 
than the estate of the testator which has 
come to his hands. See Hamm, on Part. 
169, 170. 

3. The husband is liable for his wife’s 
contracts made dum solely and for those made 
during coverture for necessaries, and for 
torts committed either while she was sole or 
since her marriage with him; but this lia¬ 
bility continues only during the coverture 
as to her torts, or even her contracts made 
before marriage ; for the latter, however, he 
aiay be sued as her executor or adminis¬ 
trator, when he assumes that character. 


4. A master is liable for the acts of his 
servant while in his employ, performed in 
the usual course of his business, upon the 
presumption that they have been authorized 
by him ; but he is responsible only in a civil 
point of view and not criminally, unless the 
acts have been actually authorized by him. 
See Bouv. Inst. Index, h. t.; Driver; Quasi 
Offence ; Servant . 

LIBEL, practice . A libel has been de¬ 
fined to be “ the plaintiff’s petition or alle¬ 
gation, made and exhibited in a judicial 
process, with some solemnity of lawit is 
also said to be “ a short and well ordered 
writing, setting forth in a clear manner, as 
well to the judge as to the defendant, the 
plaintiff’s or accuser’s intention in judg¬ 
ment.” It is a written statement by a 
plaintiff, of his cause of action, and of the 
relief he seeks to obtain in a suit. Law’s 
Eccl. Law, 147 ; Ayl. Par. 346 ; Shelf, on 
M. & D. 506 ; Punl. Adm. Pr. Ill ; Betts. 
Pr. 17 ; Proct. Pr. b. t.; 2 Chit. Pr. 487, 
533. 

2. The libel should be a narrative, spe¬ 
cious, clear, direct, certain, not general nor 
alternative. 3 Law’s Eccl. Law, 147. It 
should contain, substantially, the following 
requisites : 1. The name, description, and 
addition of the plaintiff, who makes his de¬ 
mand by bringing his action. 2. The name, 
description, and addition of the defendant. 
3. The name of the judge, with a respectful 
designation of his office and court. 4. The 
thing or relief, general or special, which is 
demanded in the suit. 5. The grounds 
upon which the suit is founded. All these 
things are summed up in Latin, as follows: 

Quis, quid, coram quo, quo jure petitur, et a quo, 
Recle composilus quique ljbell us habel: 

which has been translated, 

Each plaintiff and defendant’s name, 

And eke (tie judge who fries the same , 

The thing demanded and the right whereby 
You urge to have it granted instantly: 

He doth a libel write and well compose, 

Who forms the same, omitting none of those. 

3. The form of a libel is either simple 
or articulate. The simple form is, when 
the cause of action is stated in a continuous 
narration, when the cause of action can be 
briefly set forth. The articulate form, is 
when the cause of action is stated in dis¬ 
tinct allegations, or articles. 2 Law’s EceL 
Law, 148 ; Hall’s Adin. Pr. 123 ; 7 Cranch, 
349. The material facts should be stated 
in distinct articles in the libel, with as much 
exactness and attention to times and cir¬ 
cumstances, as in a declaration at common 
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law. 4 Mason, 541. Pompous diction and 
strong epithets are out of place in a legal 
paper designed to obtain the admission of 
the opposite party of the averments it con¬ 
tains, or to lay before the court the facts 
which the actor will prove. 

4. Although there is no fixed formula 
for libels, and the courts will receive such 
an instrument from the party in such form 
as his own skill, or that of his counsel may 
enable him to give it, yet long usage has 
sanctioned forms, which it may be most pru¬ 
dent to adopt. The parts and arrangement 
of libels commonly employed are, 

5. —1. The address to the court; as, 
To the Honorable John K. Kane, Judge 
of the district court of the United States, 
within and for the eastern district of Penn¬ 
sylvania. 

6 . — 2. The names and descriptions of 
the parties. Persons competent to sue at 
common law may be parties libellants, and 
similar regulations obtain in the admiralty 
courts and the common law courts, respect¬ 
ing those disqualified from suing in their 
owd right or name. Married women prose¬ 
cute by their husbands, or by prochein ami , 
when the husband has an adverse interest 
to hers; minors, by guardians, tutors, or 
prochein ami ; lunatics and persons non 
compos mentis , by tutor, guardian ad litem , 
or committee ; the rights of deceased per¬ 
sons are prosecuted by executors or admi¬ 
nistrators ; and corporations are represented 
and proceeded against as at common law. 

7. —3. The averments or allegations 
setting forth the cause of action. These 
should be conformable to the truth, and so 
framed as to correspond with the evidence. 
Every fact requisite to establish the libel¬ 
lant’s right should be clearly stated, so that 
it may be directly met by the opposing party 
by admission, denial or avoidance ; this is 
the more necessary, because no proof can 
be given, or decree rendered, not covered 
by and conformable to the allegations. 1 
Law’s Eccl. Laws, 150; Hall’s Pr. 126 ; 
Dunl. A dm. Pr. 113; 7 Cranch, 394. 

8 . —4. The conclusion, or prnyer for 
relief and process ; the prayer should be for 
the specific relief desired; for general re¬ 
lief. as is usual in bills in chancery; the 
conclusion should also pray for general or 
particular process. Law’s Eccl. Law, 149 ; 
and see 3 Mason, R. 503. Interrogatories 
are sometimes annexed to the libel; when 
this is the case, there is usually a special 
prayer, that the defendant may be required 


to answer the libel, and the interrogatories 
annexed and propounded. This, however, 
is a dangerous practice, because it renders 
the answers of the defendant evidence, 
which must be disproved by two witnesses, 
or by one witness, corroborated by very 
strong circumstances. 

9. The libel is the first proceeding in a 
suit in admiralty in the courts of the United 
States. 3 Mason, R. 504. It is also used 
in some other courts. Vide, generally, 
Dunl. Adm. Pr. ch. 3; Lett’s Adm, Pr. 
s. 3 ; Shelf, on M. & D. 506 ; Hall’s Adm. 
Pr. Index, h. t.; 3 Bl. Com. 100; Ayl. Par. 
Index, h. t.; Com. Dig. Admiralty, E ; 2 
Roll. Ab. 298. 

Libel, hbellus , criminal law . A mali¬ 
cious defamation expressed cither in printing 
or writing, or by signs or pictures, tending 
to blacken the memory of one who is dead, 
with intent to provoke the living ; or the 
reputation of one who is alive, and to ex¬ 
pose him to public hatred, contempt, nr ridi¬ 
cule. Hawk. b. 1, c. 73, s. 1 ; Wood’s 
Inst. 444; 4 Bl. Com. 150 : 2 Chitty, Cr. 
Law, 867 ; Holt on Lib. 73; 5 Co. 125 ; 
Salk. 418 ; Ld. Raym. 416 ; 4 T. R. 126 ; 
4 Mass. R. 168 ; 9 John. 214 ; 1 Den. 
Rep. 347; 2 Pick. R. 115 ; 2 Kent, Com. 
13. It has been defined perhaps with more 
precision to be a censorious or ridiculous 
writing, picture or sign, made with a mali¬ 
cious or mischievous intent, towards govern¬ 
ment, magistrates or individuals. 3 John. 
Cas. 354 ; 9 John. R. 215 ; 5 Binn. 340. 

2. In briefly considering this offence, 
we will inquire, 1st. By what mode of ex¬ 
pression a libel may be conveyed. 2 d. Of 
what kind of defamation it must consist. 
3d. How plainly it must be expressed. 4th. 
AY bat mode of publication is essential. 

3 . — 1 . The reduction of the slanderous 
matter to writing, or printing, is the most 
usual mode of conveying it. The exhibi¬ 
tion of a picture, intimating that which in 
print would be libelous, is equally criminal. 
2 Camp. 512; 5 Co. 125 ; 2 Serg. & Rawlc, 
91. Fixing a gallows at a man’s door, 
burning him in effigy, or exhibiting nini in 
any ignominious manner, is a libel. Hawk, 
b. 1, c. 73 , s. 2; 11 East, R. 227. 

4. —2. There is perhaps no branch of 
the law which is so difficult to reduce to 
exact principles, or to compress within a 
small compass, as the requisites of. a libel. 
All publications denying the Christian reli¬ 
gion to be true ; 1*1 Serg. & Rawle, 394 ; 
Holt on Libels, 74 j 8 Johns. R. 290; Vent. 
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293 : Kob. 007 ; all writings subversive of 
moralitv ami tending to inflame the passions 
bv indecent language, are indictable at com¬ 
mon law. 2 8tr. i 00 ; Holt on Libels, 82 ; 

4 Burr. 2327. In order to constitute a 
libel, it is not necessary that anything cri¬ 
minal should be imputed to the party in¬ 
jured : it is enough if the writer has exhi¬ 
bited him in a ludicrous point of view ; has 
pointed him out as an object of ridicule or 
disgust : lias, in short, done that which has 
a natural tendency to excite him to revenge. 
2 YVils. 403; Bacon’s Abr. Libel, A '2: 4 
Taunt. 3-35 ; 3 Camp. 214 ; Hardw. 470 ; 

5 Binn. 349. The case of Villars v . Mons- 
lev, 2 Wils. 403, above cited, was grounded 
upon the following verses, which were held 
to be libelous, uamely:— 

Old ViIliiis, so strong oflv irnstone you smell, 

As if not long sinoe you had not out of hell. 

Rut thi< damnable smell I no longer can bear, 
Therefore I desire you would come no more here ; 
You old stinking, old nutty , old itchy , old toad , 

If vou come any more von shall pay lor vour board, 
You'll therefore lake this as a warning from me, 

And never enter the doors, while they belong to J. P. 

Wilucot, December 4, 1767.” 

5. Libels against the memory of the 
dead, which have a tendency to create a 
breach of the peace, by iuciting the friends 
and relatives of the deceased to avenge the 
insult of the family, render their authors 
liable to legal animadversion. 5 Co. 123; 
5 Binn. 281; 2 Chit. Cr. Law, 868 ; 4 T. 
R. 186. 

6. —3. If the matter be understood as 
scandalous, and is calculated to excite 
ridicule or abhorrence against the party 
intended, it is libelous, however it may be 
expressed. 5 East, 463 ; 1 Price, 11, 17 ; 
Hob. 215 ; Chit. Cr. Law, 868; 2 Campb. 
512. 

7. —4. The malicious reading of a libel 
to one or more persons, it being on the 
shelves in a bookstore, as other books, for 
pale ; and where the defendant directed the 
libel to be printed, took away some and left 
others ; these several acts have been held to 
be publications. The sale of each copy, 
where several copies have been sold, is a 
distinct publication, and a fresh offence. 
The publication must be malicious; evi¬ 
dence of the malice may be either express 
or implied. Express proof is not necessary: 
for where a man publishes a writing which 
on the face of it is libelous, the law pre¬ 
sumes he does so from that malicious inten¬ 
tion which constitutes the offence, and it is 
uuuecessa' y, on the part of the prosecution, 


to prove any circumstance from which malice 
may be inferred. But no allegation, however 
false and malicious, contained in answers to 
interrogatories, in affidavits duly made, or 
any other proceedings in courts of justice, 
or petitions to fhe legislature, are indictable. 
4 Co. 14; 2 Burr. 807; Hawk. B. 1, c. 73, 
s. 8 ; 1 Saund. 131, n. 1 ; 1 Lev. 240; 2 
Oliitty’s Cr. Law, 869; 2 Serg. & Rawlc, 
23. It is no defence that the matter pub¬ 
lished is part of a document printed by 
order of the house of commons. 9 A. & 
E. 1. 

8. The publisher of a libel is liable to 
be punished criminally by indictment; 2 
Chitty’s Cr. Law, 875; or is subject to an 
action on the case by the party grieved. 
Both remedies may be pursued at the same 
time. Vide, generally, Holt on Libels; 
Starkie on Slander; 1 Harr. Dig. Case, I.; 
Chit. Cr. L. Index, h. t.; Chit. Pr. Index, 
h. t. 

Libel of accusation. A term used in 
Scotland to designate the instrument which 
contains the charge against a person accused 
of a crime. Libels are of two kinds, namely, 
indictments and criminal letters. 

2. Every libel assumes the form of what 
is termed in logic, a syllogism. It is first 
stated that some particular kind of act is 
criminal; as, that “ theft is a crime of a 
heinous nature, and severely punishable.” 
This proposition is termed th e major. It is 
next stated that the person accused is guilty 
of the crime so named, “ actor, or art and 
part.” This, with the narrative of the man¬ 
ner in which, and the time when the offence 
was committed, is called the minor proposi¬ 
tion of the libel. The conclusion is, that all 
or part of the facts being proved, or admit¬ 
ted by confession, the panel ct ought to be 
punished with the pains of the law, to deter 
others from committing the like crime in 
all time coming.” Burt. Man. Pub. L. 300, 
301. 

LIBELLANT. The party who files a 
libel in a chancery or admiralty case, cor¬ 
responding to the plaintiff in actions in the 
common law courts, is called the libellant. 

LIBELLEE. A party against whom a 
libel has been filed in chancery proceedings, 
or in admiralty, corresponding to the de¬ 
fendant in a common law suit. 

LIBER. A book ; a principal subdivi¬ 
sion of a literary work : thus, the Pandects, 
or Digest of the Civil Law, is divided into 
fifty books. 

Lib£r assisarum. The book of assizes, 
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or picas of the crown; being the fifth part 
of the Year Books, (q. v.) 

Liber feud rum. A code of the feudal 
law, which was compiled by direction of the 
emperor Frederick Barbarossa, and publish¬ 
ed in Milan, in 1170. It was called the 
Liber Feudorum , and was divided into five 
books, of which the first, second, and some 
fragments of the others still exist, and are 
printed at the end of all the modern edi¬ 
tions of the Corpus Juris Civilis. Griannone, 
B. 13, c. 3; Cruise’s Dig. Prel. Diss. c. 1, 
§ 31. 

Liber homo. A freeman lawfully compe¬ 
tent to act as a juror. Raym. 417; Keb. 563. 

LIBERATE, English practice . A writ 
which issues on lands, tenements, and chat¬ 
tels, being returned under an extent on a 
statute staple, commanding the sheriff to 
deliver them to the plaintiff, by the extent 
and appraisement mentioned in the writ of 
extent, and in the sheriff’s return thereto. 
See Com. Dig. Statute Staple, D 6. 

LIBERATION, civil law . This term 
is synonymous with payment. Dig. 50,16, 
47. It is the extinguishment of a contract 
by which he who was bound becomes free, 
or liberated. Wolff, Dr. de la Nat. § 749. 

LIBEllTI, LIBERTINE These two 
words were, at different times, made to ex¬ 
press among the Romans, the condition of 
those who, having been slaves, had been 
made free. 1 Brown’s Civ. Law, 99. There 
is some distinction between these words. 
By libertus , was understood the freednian, 
when considered in relation to his patron, 
who had bestowed liberty upon him; and 
he was called libertinus , when considered in 
relation to the state he occupied in society 
since his manumission. Ley. El. Dr. Rom. 
] 93. 

LIBERTY. Freedom from restraint. 
The power of acting as one thinks fit, with¬ 
out any restraint or control, except from 
the laws of nature. 

2. Liberty is divided iuto civil, natural, 
personal, and political. 

3. Civil liberty is the power to do what¬ 
ever is permitted by the constitution of the 
state and the laws of the land. It is no 
other than natural liberty, so far restrained 
by human laws, and no further, operating 
equally upon all the citizens, as is necessary 
and expedient for the general advantage of 
the public. 1 Black. Com. 125: Paley’s 
Mor. Phil. B. 6, c. 5; Swift’s Syst. 12. 

4. That system of laws is alone calcu¬ 
lated to maintain civil liberty, which leaves 


the citizen entirely master of his own con¬ 
duct, except in those points in which the 
public good requires some direction and re¬ 
straint. When a man is restrained in Lis 
natural liberty by no municipal laws but 
those which are requisite to prevent his vio¬ 
lating the natural law, and to promote the 
greatest moral and physical welfare of the 
community, he is legally possessed of the 
fullest enjoyment of his civil rights of indi¬ 
vidual liberty. But it must not be inferred 
that individuals are to judge for themselves 
how far the law may justifiably restrict their 
individual liberty; for it is necessary to the 
welfare of the commonwealth, that the law 
should be obeyed , and thence is derived the 
legal maxim, that no man may be wiser than 
the law . 

5. Natural liberty is the right which 
nature gives to all mankind, of disposing of 
their persons and property after the manner 
they judge most consonant to their happi¬ 
ness, on condition of their acting within the 
limits of the law of nature, and that they 
do not in any way abuse it to the prejudice 
of other men. Burlamaqui, c. 3, s. 15 : I 
Bl. Com. 125. 

6. Personal liberty is the independence 
of our actions of all other will than our own. 
Wolff, Ins. Nat. § 77. It consists in the 
power of locomotion, of changing situation, 
or removing one’s person to whatever place 
one’s inclination may direct, without impri¬ 
sonment or restraint, unless by due course 
of law. 1 Bl. Com. 134. 

7. Political liberty may be defined to 
be the security by which, from the constitu¬ 
tion, form and nature of the established go¬ 
vernment, the citizens enjoy civil liberty. 
No ideas or definitions are more distinguish¬ 
able than those of civil and political liberty, 
yet they are generally confounded. 1 Bl. 
Com. 6, 125. The political liberty of a 
state is based upon those fundamental laws 
which establish the distribution of legislative 
and executive powers. The political liberty 
of a citizen is that tranquillity of mind, 
which is the effect of an opinion that ho is 
in perfect security ) and to insure this se¬ 
curity, the government must be such that 
one citizen shall not fear another. 

8. In the English law, by liberty is 
meant a privilege held by grant or prescrip¬ 
tion, by which some men enjoy greater bene¬ 
fits than ordiuary subjects. A liberty is also 
a territory, with some extraordinary privi¬ 
lege. 

I 9. By liberty or liberties, is also under- 
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stood a part of a town or city, as the 
Northern Liberties of the city ot Philadel¬ 
phia. The same as Faubourg, (q. v.) 

Liberty of the press. The right to 
print and publish the truth, from good mo¬ 
tives, and for justifiable ends. 3 Johns. 
Cas. 304. 

2. This right is secured by the consti¬ 
tution of the United States. Amendments, 
art. 1. The abuse of the right is punished 
criminally, by indictment; civilly, by ac¬ 
tion. Vide Judge Cooper’s Treatise on the 
Law of Libel, and the Liberty of the Press, 
passim: and article Libel . 

Likert y of speech. The right given by 
the constitution and the laws to public sup¬ 
port in speaking facts or opinions. 

2. In a republican government, like 
ours, liberty of speech cannot be extended 
too far, when its object is the public good. 
It is, therefore, wisely provided by the 
constitution of the United States, that mem¬ 
bers of congress shall not be called to ac¬ 
count for anything said in debate; and 
similar provisions are contained in the con¬ 
stitutions of the several states in relation 
to the members of their respective legisla¬ 
tures. This right, however, does not ex¬ 
tend beyond the mere* speaking; for if a 
member of congress were to reduce his 
speech to writing and cause it to be printed, 
it would no longer bear a privileged cha¬ 
racter, and he might be held responsible for 
a libel, as any other individual. Bac. Ab. 
Libel, B. See Debate . 

3. The greatest latitude is allowed by 
the common law to counsel; in the discharge 
of his professional duty he may use strong 
epithets, however derogatory to other per¬ 
sons they may be, if pertinent to the cause, 
and stated in his instructions, whether the 
thing were true or false. But if he were 
maliciously to travel out of his case for the 
purpose of slandering another, he would be 
liable to an action, and amenable to a just 
and often more efficacious punishment in¬ 
flicted by public opinion. 3 Obit. Pr. 
887. No respectable counsel will indulge 
himself with unjust severity; and it is 
doubtless the duty of the court to prevent 
any such abuse. 

LIBERUM TENEMENTUM, pleading. 
The name of a plea in an action of trespass, 
by which the defendant claims the locus in 
qio to be his soil and freehold, or the soil 
and freehold of a third person, by whose 
command he entered. 2 Salk. 453 ; 7 T. 
R. 355 ; 1 Saund. 299, b, note. 


Liberum tenementum, estate . The same 
as freehold, (q. v.) or frank tenement. 2 
Bouv. Inst. n. 1690. 

LICENSE, contracts . A right given by 
some competent authority to do an act, which 
without such authority would be illegal. 
The instrument or writing which secures 
this right, is also called a license. Vide 
Ayl. Parerg. 353 ; 15 Vin. Ab. 92; Aug. 
Wat. Co. 61, 85. 

2. A license is express or implied. An 
express license is one which in direct terms 
authorizes the performance of a certain act; 
as a license to keep a tavern given by pub¬ 
lic authority. 

3. An implied license is one which though 

not expressly given, may be presumed from 
the acts of the party having a right to give 
it. The following are examples of such 
licenses: 1. When a man knocks at another’s 
door, and it is opened, the act of opening 
the door licenses the former to enter the 
house for any lawful purpose. See Hob. 
G2. 2. A servant is, in consequence of his 

employment, licensed to admit to the house 
th osc who come on his master’s business, 
but only such persons. Selw. N. P. 999; 
Cro. Eliz. 246. It may, however, be in¬ 
ferred from circumstances that the servant 
has authority to invite whom he pleases to 
the house, for lawful purposes. See 2 
Greenl. Ev. § 427 ; Entry . 

4. A license is either a bare authority, 
without interest, or it is coupled with an 
interest. 1. A bare license must be exe¬ 
cuted by the party to whom it is given in 
person, and cannot be made over or assigned 
by him to another; and, being without con¬ 
sideration, may be revoked at pleasure, as 
long as it remains executory; 39 Hen. VI. 
M. 12, page 7 ; but when carried into effect, 
either partially or altogether, it can only be 
rescinded, if in its nature it will admit of 
revocation, by placing the other side in the 
same situation in which he stood before he 
entered on its execution. 8 East, R. 308 ; 
Palm. 71; S. C. Poph. 151; S. 0. 2 Roll. 
Rep. M3, 152. 

5. —2. When the license is coupled with 
an interest, the authority conferred is not 
properly a mere permission but amounts to 
a grant, which cannot be revoked, and it 
may then be assigned to a third person. 5 
Hen. V., M. 1, page 1; 2 Mod. 317 ; 7 Bing. 
693 ; 8 East, 309; 5 B. & C, 221 ; 7 D. 
& R. 783 ; Crabb on R. P. § 521 to 525: 
14 8. & R. 267; 4 S. & R. 241; 2 Eq! 
Cas. Ab. 522. When the license is coupled 
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with an interest, the formalities essential to 
confer such interest should be observed. 
Say. R. 3 ; 6 East, R. 602; 8 East, R. 
310, note. See 14 S. & R. 267 ; 4 S. 
& R. 241; 2 Eq. Gas. Ab. 522; 11 
Ad. & El. 34, 39 ; S. 0. 39 Eng. C. L. 
R. 19. 

License, international law. An authority 
given by one of two belligerent parties, to 
the citizens or subjects of the other, to carry 
on a specified trade. 

2. The effects of the license are to sus¬ 
pend or relax the rules of war to the extent 
of the authority given. It is the assumption 
of a state of peace to the extent of the 
license. In the country which grants them, 
licenses to carry on a pacific commerce are 
stricti juris, as being exceptions to the 
general rule; though they are not to be 
construed with pedantic accuracy, nor will 
every small deviation be held to vitiate the 
fair effect of them. 4 Rob. Rep. 8 ; Cbitty, 
Law of Nat. 1 to 5, and 260; 1 Kent, Com. 
164, 85. 

License, pleading . The name of a plea 
of justification to an action of trespass. A 
license must be specially pleaded, and can¬ 
not, like liberum tenementum, be given in 
evidence under the general issue. • 2. T. R. 
166, 168. 

Licensee. One to whom a license has 
been given. 1 M, G-. & S. 699 n. 

LICENTIA CONCORD ANDI, estates, 
conveyancing , practice . When an action 
is brought for the purpose of levying a fine, 
the defendant, knowing himself to be in the 
wrong, is supposed to make overtures of ac¬ 
commodation to the plaintiff, who accepts 
them; but having given pledges to prosecute 
his suit, applies to the court, upon the re¬ 
turn of the writ of covenant, for leave to 
make the matter up ; this, which is readily 
granted, is called the licenfia concordandi . 

5 Rep. 39; Cruise, Dig. tit. 35, c. 2, 

22 . 

LICENTIA LOQUENDI. Imparlance, 
(q. v.) 

LICENTIOUSNESS. The doing what 
one pleases without regard to the rights of 
others; it differs from liberty in this, that 
the latter is restrained by natural or posi¬ 
tive law, and consists in doing whatever we 
please, not inconsistent with the rights of 
others, whereas the former does not respect 
those rights. Wolff, Inst. 6 84. 

LICET S^PIUS REQUISITUS, plead¬ 
ing, practice . Although often requested. 
Jt is usually alleged in the declaration that 


the defendant, licet saepius requisites, See., ho 
did not perform the contract, the violation of 
which is the foundation of the action. This 
allegation is generally sufficient when a re¬ 
quest is not parcel of the contract. Indeed, 
in such cases, it is unnecessary even to lay 
a general request, for the bringing of tho 
suit is itself a sufficient request. 1 Saund. 
33, n. 2 ; 2 Saund. 118, note, 3 ; Plowd. 
128; 1 Wils. 33; 2 H. BI. 131 ; 1 John. 
Cas. 99, 319; 7 John. R. 462 ; 18 John. 
R. 485 ; 3 M. & S. 150. Vide Demand . 

LICET. It is lawful; not forbidden by 
law. Id omne licitum est, quod non est 
legibus prohibitum; quamobrem, quod, lege 
permittente, fit, poenaui non meretur. 

LICITATION. A sale at auction ; a 
sale to the highest bidder. 

LIDFORI) LAW. Vide Lynch Law. 

TO LIE. That which is proper, is fit; 
as, an action on the case lies for an injury 
committed without force ; corporeal here¬ 
ditaments lie in livery, that is, they pass by 
livery; incorporeal hereditaments lie in 
grant, that is, pass by the force of the 
grant, and without any livery. Vide Lying 
in grant. 

LIEGE, from the Latin ligare, to bind 
The bond subsisting between the subject 
and chief, or lord and vassal, binding the 
one to protection and just government, the 
other to tribute and due subjection. The 
prince or chief is called liege lord ; the sub¬ 
jects liege men. The word is now applied 
as if the liegance or bond wore only 
to attach the people to the prince. Stat. 

8 Hen. VI. c. 10 ; 14 Hen. VIII. c. 2 ; 1 
Bl. Com. 367. 

LIEGE POUSTIE, Scotch law. The 
condition or state of a person who is in 
his ordinary health and capacity, and not a 
minor, nor cognosced as an idiot or madman, 
nor under interdiction, He is then said to 
be in liege poustie, or in legitima potestatf 
and he has full power of disposal of hip 
property. 1 Bell’s Com. 85, 5th ed.; 6 
Clark & Fin. 540. Vide Sui juris. 

LIEN, contracts. In its most extensive 
signification, this term includes every case 
in which real or personal property is charged 
with the payment of any debt or duty; 
every such charge being denominated a lien 
on the property. In a more limited sense 
it is defined to be a right of detaining the 
property of another until some claim be 
satisfied. 2 East, 235; 6 East, 25; 2 
Campb. 579; 2 Meriv. 494; 2 Rose, 357; 

1 Dali. R. 345. 
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2. Tlio right, of lien generally arises by 
operation of law* but in some cases it is 
created by express contract. 

3. There are two kinds of lien ; namely, 

particular and general. When a person 
claims a right to retain property in respect 
of money or labor expended on such par¬ 
ticular property, this is a particular lien . 
Liens may arise in three ways : 1st. By ex¬ 
press contract. 2d. From implied contract, 
as from general or particular usage of trade. 
3d. By legal relation between the parties, 
which may be created in three ways; 1. 
When the law casts nn obligation on a party 
to do a particular act, and in return for 
which, to secure him payment, it gives him 
such lien ; 1 Esp. R. 109 ; 6 East, 519 ; 2 
Ld. Ray in. 866 ; common carriers and inn¬ 
keepers are among this number. 2. When 
goods are delivered to a tradesman or any 
other, to expend his labor upon, he is en¬ 
titled to detain those goods until be is re¬ 
munerated for the labor which he so expends. 
2 Roll. Ab. 92; 3 M. & S. 167 ; 14 Pick. 
332: 3 Bouv. Inst. n. 2514. 3. When 

goods have been saved from the perils of 
the sea, the salvor may detain them until 

J A/ 

his claim for salvage is satisfied ; but in no 

other ease has the finder of goods, a lien. 

2 Salk. 654 ; 5 Burr. 2732 : 3 Bouv. Inst. 

n. 2518. General liens arise in three wavs : 

%/ 

1. By the agreement of the parties. 6 T. 
R. 14: 3 Bos. & Pull. 42. 2. By the 

general usage of trade. 3. By particular 
nsase of trade. Whitaker on Liens, 35; 
Prec. Ch. 580; 1 Atk. 235 ; 6 T. R. 19. 

4. It may be proper to consider a few 
general principles : 1. As to the manner in 
which a lien may be acquired. 2. To what 
claims liens properly attach. 3. How they 
may be lost. 4. Their effect. 

5. —1. How liens may be acquired . To 

create a valid lien, it is essential, 1st. That 
the party to whom or by whom it is acquired 
should have the absolute property or owner¬ 
ship of the thing, or, at least, a right to vest 
it. 2d. That the party claiming the lien 
should have an actual or constructive pos¬ 
session, with the assent of the party against 
whom the claim is made. 3 Chit. Com. 
Law, 547 ; Paley on Ag. by Lloyd, 137 ; 
17 Mass. R. 197; 4 Campb. R. 291 ; 3 T. 
R. 119 and 783 ; 1 East, R. 4 ; 7 East, R. 
5 ; 1 Stark. R. 123 ; 3 Rose, R. 355 ; 3 
Price, R. 547 ; 5 Binn. R. 392. 3d. That 

the lien should arise upon an agreement, 
express or implied, and not be for a limited 
or specific purpose inconsistent with the ex¬ 


press terms, or the clear intent of the con¬ 
tract ; 2 Stark. R. 272 ; 6 T. R. 258 ; 7 
Taunt. 278 ; 5 M. & S. 180 ; 15 Mass. 389, 
397 ; as, for example, when goods are de¬ 
posited to be delivered to a third person, or 
to be transported to another place. Pal. on 
Ag. by Llovd, 140. 

6. —2. The debts or claims to which liens 
properly attach . 1st. In general, liens pro¬ 
perly attach on liquidated demands, and not 
on those which sound only in damages; 3 
Chit. Com. Law, 548 ; though by an ex¬ 
press contract they may attach even in such 
a case ; as, where the goods are to be held as 
an indemnity against a future contingent 
claim or damages. Ibid. 2d. The claim 
for which the lien is asserted, must be due 
to the party claiming it in his own right, 
and not merely as agent of a third person. 
It must be a debt or demand due from the 
very person for whose benefit the party is 
acting, and not from a third person, although 
the goods may be claimed through him. 
Pal, Ag. by Lloyd, 132. 

7. —3. How a lien may be lost. 1st. It 
may be waived or lost by any act or agree¬ 
ment between the parties, by which it is 
surrendered, or becomes inapplicable. 2d. 
It may also be lost by voluntarily parting 
with the possession of the goods. But to 
this rule there are some exceptions ; for ex¬ 
ample, when a factor by lawful authority 
sells the goods of his principal, and parts 
with the possession under the sale, he is 
not, by this act, deemed to lose his lien, but 
it attaches to the proceeds of the sale in 
the hands of the vendee. 

8. —4. The effect of liens . In general, 
the right of the holder of the lien is con¬ 
fined to the mere right of retainer. But 
when the creditor has made advances on the 
goods of a factor, he is generally invested 
with the right to sell. Holt’s N. P. Rep. 
383 ; 3 Chit. Com. Law, 551 ; 2 Liverm. 
Ag. 103; 2 Kent’s Com. 642, 3d ed. In 
some cases w r here the lien would not confer 
a power to sell, a court of equity would de¬ 
cree it. 1 Story, Eq. Jur. § 506 ; 2 Story, 
Eq. Jur. § 1216 ; Story, Ag. § 371. And 
courts of admiralty will decree a sale to 
satisfy maritime liens. Abb. Ship. pt. 3, c. 
10, § 2; Story, Ag. § 371. 

9. Judgments rendered in courts of re¬ 
cord are generally liens on the real estate 
of the defendants or parties against whom 
such judgments are given. In Alabama, 
Georgia, and Indiana, a judgment is a lien ; 

i in the last mentioned state 3 it continues for 
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ten years from January 1, 1826, if it was 
rendered from that time ; if, after ten years 
from the rendition of the judgment, and 
whon the proceedings are stayed by order 
of the court, or by an agreement recorded, the 
time of its suspension is not reckoned in the 
ten years. A judgment does not bind lands 
in Kentucky, the lien commences by the 
delivery of execution to the sheriff, or offi¬ 
cer. 4 Pet. R. 366; 1 Pane’s R. 360. 
The law seems to be the same in Mississippi. 
2 Hill. Ab. c. 46, s. 6. In New Jersey, 
the judgments take priority among them¬ 
selves in the order the executions on them 
have been issued. The lien of a judgment 
and the decree of a court of chancery con¬ 
tinue a lien in New York for ten years, and 
bind after acquired lands. N. Y. Stat. part 
3, t. 4, s. 3. It seems that a judgment is 
a lien in North Carolina, if an elegit has 
been sued out, but this is perhaps not set¬ 
tled. 2 Murph. R. 43. The lien of a 
judgment in Ohio is confined to the county, 
and continues only for one year, unless re¬ 
vived. It does not bind after acquired 
lands. In Pennsylvania, it commences with 
the rendering of judgment, and continues 
five years from the return day of that term. 
It does not, per se, bind after acquired 
lands. It may be revived by scire facias, 
or an agreement of the parties, and terre 
tenants, written and filed. In South Caro¬ 
lina and Tennessee, a judgment is also a lien. 
In the New England states, lands are at¬ 
tached by mesne process .or on the writ, and 
a lien is thereby created. See 2 Hill. Ab. 
e. 46. 

10. Liens are also divided into legal 
and equitable. The former are those which 
may be enforced in a court of law : the 
latter are valid only in a court of equity. 
The lien which the vendor of real estate has 
on the estate sold, for the purchase money 
remaining unpaid, is a familiar example of 
an equitable lien. Math, on Pres. 392. 
Vide Purchase money . Vide, generally, 
Yclv. 67, a.; 2 Kent, Com. 495 ; Pal. Ag. 
107; Whit, on Liens; Story on Ag. ch. 
14, § 351, ct seq.: IIov. Fr. 35. 

IT. Lien of mechanics and material men . 
By virtue of express statutes in several of 
the states, mechanics and material men, or 
persons who furnish materials for the erec¬ 
tion of houses or other buildings, are en¬ 
titled to a lien or preference in the payment 
of debts out of the houses and buildings so 
erected, and to the land, to a greater or 
less extent, on which they are erected. A 


considerable similarity exists in the laws of 
the different states which have legislated on 
this subject. 

12. The lien generally attaches from the 
commencement of the work or the furnish¬ 
ing of materials, and continues for a limited 
period of time. In some states, a claim 
must be filed in the office of the clerk or 
prothonotary of the eourt, or a suit brought 
within a limited time. On the sale of the 
building these liens are to be paid pro rata. 
In some states no lien is created unless the 
work done or the goods furnished amount to 
a certain specified sum, while in others there 
is no limit to the amount. In general, none 
but the original contractors can claim under 
the law; sometimes, however, sub-contractors 
have the same right. 

13. The remedy is various; in some 
6tates, it is by scire facias on the lien, in 
others, it is by petition to the court for an 
order of sale : in some, the property is sub¬ 
ject to foreclosure, as on a mortgage ; in 
others, by a common action. See 1 Ilill. 
Ab. ch. 40, p. 354, where will be found an 
abstract of the laws of the several states, 
except the state of Louisiana; for the laws 
of that state, see Civ. Code of Louis, art. 
2727 to 2748. See, generally, 5 Binn. 
585 ; 2 Browne, R. 229, n. 275 ; 2 Rawle, 
R. 316 ; Id. 343 ; 3 Rawle, R. 492 ; 5 
Rawle, R. 291 ; 2 Whart. R. 223 ; 2 S. & 
R. 138; 14 S. & R. 32 ; 12 S. & R. 301 ; 
3 Watts, R. 140, 141; Id. 301 ; 5 Watts, 
R. 487 ; 14 Pick. R. 49 ; Serg. on Mech. 
Liens. 

LIEU, place . In lieu of, instead, in the 
place of. 

LIEUTENANT. This word has now a 
narrower meaning than it formerly had ; 
its true meaning is a deputy, a substitute, 
from the French lieu , (place or post) and 
tenant (holder). Among civil officers we 
have lieutenant governor $, who in certain 
cases perform the duties of governors; 
(vide the names of the several states,) 
lieutenants of police , Sfc. Among mili¬ 
tary men, lieutenant general w f as formerly 
the title of a commanding general, but now 
it signifies the degree above major general. 
Lieutenant colonel , is the officer between 
the colonel and the major. Lieutenant , 
simply, signifies the officer next below a 
captain. In the navy, a lieutenant is tie 
second officer next in command to the cap¬ 
tain of a ship. 

LIFE. The aggregate of the animal 
functions which resist death. Bichat. 
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2. The state of animated beings, while 
they possess the power of feeling and mo¬ 
tion. It commences ill contemplation of 
law generally as soon as the intant is able 
to stir in the mother’s womb ; 1 Bl. Com. 
129; 3 Inst. 50; Wood’s Inst. 11; and 
ceases at death. Lawyers and legislators 
are not, however, the best physiologists, 
and it may be justly suspected that in fact 
life commences before the mother can per- 
eeive any motion of the foetus. 1 Beck’s 
Med. Jnr. 291. 

3. For many purposes, howeyer, life is 
considered as begun from the moment of 
conception in ventre sa mere . Vide Foetus . 
But in order to acquire and transfer civil 
rights the child must be born alive. 
Whether a child is born alive, is to be as¬ 
certained from certain signs which are 
always attendant upon life. The fact of 
the child’s crying is the most certain. 
There may be a certain motion in a new 
born infant which may last even for hours, 
and yet there may not be complete life. It 
seems that in order to commence life the 
child must be born with the ability to 
breathe, and must actually have breathed. 
1 Briand, Med. Leg. lere partie, c. 6, 
art. 1. 

4 Life is presumed to continue at least 
till one hundred years. 9 Mart. Lo. R. 
lid7 See Death; Survivorship. 

5. Life is considered by the law of the 
utmost importance, and its most anxious 
care is to protect it. 1 Bouv. Inst. n. 
-02-3. 

L t fe-annuitt. An annual income to be 
paid during the continuance of a particular 

life. 

Life-assurance. An insurance of a 
life, upon the payment of a premium ; this 
may be for the whole life, or for a limited 
time. On the death of the person whose 
life has been insured, during the time for 
which it is insured, the insurer is bound to 
pay to the insured the money agreed upon. 
See 1 Bouv. Inst. n. 1231. 

Life-estate. Vide Estate for life , and 

3 Saund. 338, h. note ; 2 Kent, Com. 285; 

4 Kent, Com. 23; 1 Hov. Suppl. to Yes. jr. 
371, 381; 2 Id. 45, 249, 330, 340, 398, 
467 ; 8 Com. Dig. 714. 

LrFE-RENT, Scotch law. A right to use 
and enjoy a thing during life, the substance 
of it being preserved. A life-rent cannot, 
therefore, be constituted upon things which 
perish in the use; and though it may upon 
subjects which gradually wear out by time, 
Vol. II.—D 


as household furniture, &e., yet it is gene¬ 
rally applied to heritable subjects. Life- 
rents are divided into conventional and 
legal. 

2. —1. The conventional are either 
simple or by reservation. A simple life- 
rent, or by a separate constitution, is that 
which is granted by the proprietor in favor 
of another. A life-rent by reservation is 
that which a proprietor reserves to himself, 
in the same writing by which he conveys the 
fee to another. 

3. —2. Life-rents, by law, are the terce 
and the courtesy. See Terce; Courtesy . 

LIGx\N or LAGAN. Goods cast into 
the sea tied to a buoy, so that they may be 
found again by the owners, are so denomi¬ 
nated. When goods are cast into the sea 
in storms or shipwrecks, and remain there 
without coming to land, they are distin¬ 
guished by the barbarous names of jetsam, 
(q. v.) flotsam, (q. v.) and ligan. 5 Rep. 
108 ; Harg. Tr. 48 ; 1 Bl. Com. 292. 

LIGEANCE. The true and faithful 
obedience of a subject to his sovereign, of a 
citizen to his government. It signifies also 
the territory of a sovereign. See Allegiance. 

LIGHTERMAN. The owner or mana¬ 
ger of a lighter. A lighterman is considered 
as a common carrier. See Lighters. 

LIGHTERS, commerce. Small vessels 
employed in loading and unloading larger 
vessels." 

2. The owners of lighters are liable, 
like other common carriers for hire ; it is a 
terra of the contract on the part of the car¬ 
rier or lighterman, implied by law, that his 
vessel is tight and fit for the purpose or em¬ 
ployments for which he offers and holds it 
forth to the public ; it is the immmediate 
foundation and substratum of the contract 
that it is so : the law presumes a promise to 
that effect on the part of the carrier without 
actual proof, and every principle of sound 
policy and public convenience requires it 
should be so. 5 East, 428; Abbott on Sli. 
225 ; 1 Marsh, on Ins. 254 ; Park on Ins. 
23; Wesk. on Ins. 328. 

LIGHTS. Those openings in a wall 
which are made rather for the admission of 
light, than to look out of. 6 Moore, C. B. 
47 ; 9 Bingh. R. 305 : 1 Lev. 122; Civ. 
Code of Lo. art. 711. See Ancient Lights; 
Windows. 

LIMBS. Those members of a man which 
may be useful to him in fight, apd the un¬ 
lawful deprivation of which by another 
amounts to a mayhem at common law. 
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1 Bl. Com, 130. If a man, se defendendo , 
commit homicide, he will be excused ; and 
if he enter into an apparent contract, under 
a well-grounded apprehension of losing his 
life or limbs, he may afterwards avoid it. 
1 Bl. 130. 

LIMITATION, estates . When an estate 
is so expressly confined and limited by the 
words of its creation, that it cannot endure 
for a longer time than till the contingency 
shall happen, upon which the estate is to 
fail, this is denominated a limitation; as, 
when land is granted to a man while he 
continues unmarried, or until the rents and 
profits shall have made a certain sum, and 
the like ; in these cases the estate is limited, 
that is, it does not go beyond the happening 
of the contingenc} 7 . 2 BL Com. 155 ; 10 

Co. 41 ; Bac. Ab. Conditions, II; Co. Litt. 
236 b; 4 Kent. Com. 121: Tho. Co. Litt. 
Index, h. t.: 10 Vin. Ab. 218 ) 1 Vern. 
483, n.: 4 Yes. Jr. 718. 

2. There is a difference between a limita¬ 
tion and a condition. When a thing is given 
until an event shall arrive, this, is called a 
limitation ; but when it is given generally, 
and the gift is to be defeated upon the hap¬ 
pening of an uncertain event, then the gift 
is conditional. For example, when a man 
gives a legacy to his wife, while, or as long 
c?s, she shall remain his widow, or until she 
shall marry, the estate is given to her only 
for the time of her widowhood, and, on her 
marriage, her right to it determines. Bac. 
Ab. Conditions, H. But if, instead of giv¬ 
ing the legacy to the wife, as above men¬ 
tioned, the gift had been to her generally 
with a proviso , or on condition that she 
should not marry, or that if she married she 
should forfeit her legacy, this would be a 
condition, and such condition being in re¬ 
straint of marriage, would be void. 

LIMITATION, remedies . A bar to the 
alleged right of a plaintiff to recover in an 
action, caused by the lapse of a certain time 
appointed by law; or, it is the end of the time 
appointed by law T , during which a party may 
sue for and recover a right. It is a maxim 
of the common law, that a right never dies, 
and, as far as contracts were concerned, there 
was no time of limitation to actions on such 
contracts. The only limit there was to the 
recovery in cases of torts, was the death of one 
of the parties; for it was a maxim actio per¬ 
sonalis moritur cum persona . This unre¬ 
strained power of commencing actions at any 
period, however remote from the original 
cause of action, was found to encourage 


fraud aud injustice ; to prevent which, to 
assure the titles to land, to quiet the posses¬ 
sion of the owner, and to prevent litigation, 
statutes of limitation were passed. This was 
effected by the statutes of 32 Hen. YIII 
c. 2, and 21 Jac. I. c. 16. These statutes 
were adopted and practiced upon in this 
country, in several of the states, though 
they are now in many of the states in most 
respects superseded by the enactments of 
other acts of limitation. 

2. Before proceeding to notice the en¬ 
actments on this subject in the several states, 
it is proper to call the attention of the rea¬ 
der to the rights of the government to sue 
untrannnclcd by any statue of limitation, 
unless expressly restricted, or by necessary 
implication included. It has therefore 
been decided that the general words of a 
statute ought not to include the government, 
or .affect its rights, unless the construction 
be clear and indisputable upon the text of 
the act; 2 Mason’s R. 314 ; for no laches 
can be imputed to the government. 4 Mass. 
R. 528 ; 2 Overt. R. 352 : 1 Const. Rep. 
125 ; 4 Henn. & M. 53; 3 Serg. & Rawle, 
291 ; 1 Bay’s R. 26. The acts of limita¬ 
tion passed by the several states are not 
binding upon the government of the United 
States, in a suit in the courts of the United 
States. 2 Mason’s R. 311. 

3. For the following abstract of the 
laws of the United States and of the several 
states, regulating the limitations of actions, 
the author has been much assisted by the 
appendix of Mr. Angell’s excellent treatise 
on the Limitation of Actions. 

4. United States. 1. On contracts . All 
suits on marshals’ bonds shall be commenced 
and prosecuted within six years after the right 
of action shall have accrued, and not after: 
saving the rights of infants, femes covert, 
and persons non compos mentis, so that they 
may 6ue within three years after disability 
removed. Act of April 10, 1806, s. 1. 

5. —2. On legal proceedings . Writs of 
error must he brought within five years after 
judgment or decree complained of; saving 
in cases of disability the right to bring them 
five years after its removal. Act of Sep¬ 
tember 24, 1789, s. 22. And the like 
limitation is applied to bills of review. 10 
Wheat. 146. 

6. —3. Penalties . Proseoutions under 
the revenue laws, must bo commenced within 
three years. Act of March 2, 1799, s. 89' 
Act of March 1, 1823. Suits for penalties 
respecting copyrights, within tw*o years. 
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Act of April 29,1 $0*2, s. 3- Suits in viola¬ 
tion of the provisions of the act of 1818* 
respecting the slave trade, must be com¬ 
menced within five years. Act of April 20, 
ISIS, s. 9, 

7. _ 4 . Crimes. Offences punishable by 

a court martial must be proceeded against 
within two years unless the person by reason 
of having absented himself, or some other 
manifest impediment, has not been amenable 
to justice within that period. The act of 
April 30, 1790, s. 31, limits the prosecution 
and trial of treason or other capital offence, 
wilful murder or forgery excepted, to three 
years next after their commission ; and for 
offences not capital to two years, unless the 
party has fled from justice. 2 Cranch, 336. 

8 . " Alabama. 1. As to real estate. 1. 
After twenty years after title accrued, no 
entry can be made into lands. 2. No action 
for the recovery of land cau be maintained, 
if commenced after thirty years after title 
accrued. 3. Actions on claims by virtue of 
any title which has not been confirmed by 
either of the boards of commissioners of the 
United States, for adjusting land claims &c., 
and not recognized or confirmed by any act 
of congress, are barred after three years ; 
there is a proviso as to lands formerly in 
West Florida, and in favor of persons under 
disabilities. 

9 . — 2 . As to personal actions. 1. Ac¬ 
tions of trespass, quare clausum fregit ; 
trespass ; detinue; trover; replevin for 
taking away of goods and chattels ; of debt, 
founded on any lending or contract, without 
specialty, or for arrearages of rent on a 
parol demise ; of account and upon the case, 
(except actions for slander, and such as con¬ 
cern the trade of merchandise between mer¬ 
chant and merchant, their factors or agents,) 
are to be commenced within six years next 
after the cause of action accrued, and not 
after. 

10. —2. Actions of trespass for assaults, 
menace, battery, wounding and imprison¬ 
ment, or any of them, are limited to two 
years. 

11. —3. Actions for words to one year. 

12. —4. Actions of debt or covenant for 
rent or arrearages of rent, founded upon 
any lease under seal, or upon any single or 
penal bill for the payment of money only, 
or on any obligation with condition for the 
payment of money only, or upon any award 
under the hands and seals of arbitrators, are 
to be commenced within sixteen years after 
the cause of action accrued, and not after; 


but if any payment has been made on the 
same at any time, then sixteen years from the 
time of such payment. 

13. —5. Judgments cannot be revived 
after twenty years. 

14. — 6 . A new action must be brought 
within one year, when the former has been 
reversed on error, or the judgment has 
been arrested. 

15. — 7 . Actions on book accounts must be 
commenced within three years, except in the 
ease of trade or merchandise between mer¬ 
chant and merchant, their factors or agents. 

16. — 8 . Writs of error must be sued out 
within three years after final judgment. 

17. Arkansas . 1. As to lands. No 

action for the recovery of any lands or tene¬ 
ments, or for the recovery of the possession 
thereof, shall be maintained, unless it ap¬ 
pears that the plaintiff, his ancestor, pre¬ 
decessor, or grantor, was seised or possessed 
of the premises in question within ten years 
before the commencement of such suit. Act 
of March 3,1838, s. 1. Rev. Stat. 527. No 
entry upon lands or tenements shall be 
deemed sufficient or valid as a claim, unless 
an action be commenced thereon within one 
year after such entry, and within ten years 
from the time when the right to make such 
entry descended and accrued. Id. s. 2. 
The right of any person to the possession 
of any lands or tenements, shall not be im¬ 
paired or affected by a descent east in con¬ 
sequence of the death of any person in 
possession of such estate. Id. s. 3. 

18. The savings are as follows : If any 
person entitled to commence any action in 
the preceding sections specified, or to make 
an entry, be, at the time such title shall first 
descend or accrue; first, within the age of 
twenty-one years; second, insane; third, 
beyond the limits of the state ; or, fourth, 
a married woman; the time during which 
such disabilities shall continue, shall not be 
deemed any portion of the time in this act 
limited for the commencement of such suit, 
or the making of such entry ; but such per¬ 
son may bring such action, or make such 
entry, after the time so limited, and within 
five years after such disability is removed, 
but not after that period. Id. s. 4. If 
any person entitled to commence any such 
action, or make such entry, die during the 
continuance of such disability specified in 
the preceding section, and no determination 
or judgment be had of the title, right, or 
action to him accrued, his heirs may com¬ 
mence such action, or make such entry, after 
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the time in this act limited for that purpose, 
and 'within five years after his death, and not 
after that period. Id. s. 5, Kev. Stat. 527. 

19. —2. Jls to personal actions. 1. The 
following actions shall be commenced within 
three years after the cause of action shall 
accrue : first, all actions founded upon any 
contract, obligation, or liability, (not under 
seal,) excepting such as are brought upon 
the judgment or decree of some court of re¬ 
cord of the United States, of this, or some 
other state ; second, all actions upon judg¬ 
ments rendered in any court not being a court 
of record ; third, all actions for arrearages 
of rent, (not reserved by some instrument 
under seal) ; fourth, all actions of account, 
assumpsit, or on the case, founded on any 
contract or liability, expressed or implied j 
fifth, all actions of trespass on lands, or for 
libels ; sixth, all actions for taking or injur¬ 
ing any goods or chattels. Id. s. 6, liev. 
Stat. 527, 528. 

20 . —2. The following actions shall be 
commenced within one year after the cause 
of action shall accrue, and not after : first, 
all special actions on the case for criminal 
conversation, assault and battery and false 
imprisonment; second, all actions for words 
spoken, slandering the character of another ; 
third, all words spoken whereby special 
damages are sustained. Id. s. 7. 

21. —3. All actions against sheriffs or 
other officers, for the escape of any person 
imprisoned on civil process, shall be com¬ 
menced within one year from the time of such 
escape, and not after. Id. s. 8. 

22. —4. All actions against sheriffs and 
coroners, upon any liability incurred by 
them, by the doing any act in their official 
capacity, or by the omission of any official 
duty, except for escapes, shall be brought 
within two years after the cause of action shall 
have accrued, and not thereafter. Id. s. 9. 

23. —*5. All actions upon penal statutes, 
where the penalty or any part thereof, goes 
to the state, or any county, or person suing 
for the same, shall be commenced within two 
years after the offence shall have been com¬ 
mitted, or the cause of action shall have 
accrued. Id. s. 10. 

24. —6. All actions not included in the 
foregoing provisions, shall be commenced 
within five years after the cause of action 
shall have accrued. Id. s. 11. 

25. —7. In all actions of debt, account 
or assumpsit, brought to recover any balance 
due upon a mutual, open account current, 
the cause of action shall Joe deemed to have 


accrued from the time of the last item proved 
in such account. Id. s. 12. 

26. The savings are as follows: 1 . If 
any person entitled to bring any action in 
the preceding seven sections mentioned, 
except in actions against sheriffs for escapes, 
and actions of slander, shall, at the time of 
action accrued, be either within the age of 
twenty-one years, or insane, or beyond the 
limits of this state, or a married woman, 
such person shall be at liberty to bring such 
action within the time specified in this act, 
after such disability is removed. Id. s. 13. 

27. — 2 . If any person entitled to bring 
an action in the preceding provisions of this 
act specified, die before the expiration of the 
time limited for the commencement of srch 
suit, and such cause of action shall survive 
to his representatives, his executors or ad¬ 
ministrators may, after the expiration of such 
time, and within one year after such death, 
commence such suit, but not after that pe¬ 
riod. Id. s. 19. 

28—3. If at any time when any cause 
of action specified in this act accrues against 
any person, he be out of the state, such ac¬ 
tion may be commenced within the times 
herein respectively limited, after the return 
of such person into the state; and if, after 
such cause of action shall have accrued, 
such person depart from, and reside out of 
the state, the time of his absence shall not 
be deemed or taken as any part of the time 
limited for the commencement of such action. 
Id. s. 20 . If any person, by leaving the 
county, absconding or concealing himself, or 
any other improper act of his own, prevent 
the commencement of any action in this act 
specified, such action may be commenced 
within the times respectively limited, after 
the commencement of such action shall have 
ceased to be so prevented. Id. s. 26. 

29. —4. None of the provisions of this 
act shall apply to suits brought to enforce 
payment on bills, notes, or evidences of 
debt issued by any bank, or moneyed corpo¬ 
ration. Id. s. 18. 

30. Connecticut. 1. As to lands. No 
person can make an entry into lands after 
fifteen years next after his right or title first 
accrued to the same ; and no such entry is 
valid unless an action is afterwards com¬ 
menced thereupon, and is prosecuted with 
effect within one year next after the making 
thereof; there is a proviso in favor of dis¬ 
abled persons, who may sue within five years 
after the disability has been removed. 

31. —2. As to personal actions . 1. In 
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action^ on ^invialtics and promissory notes, 
not negotiable. the limitation is seventeen 
roars, with a saving that “persons legally 
ineajwhle to bring an action on such bond or 
writing at the accruing of the right of action, 
iuav brimr the same within four years after 
becoming legally capable. 5 ’ 

32.—2. Actions of account, of debt on 
book, on simple contract, or assumpsit, 
founded on an implied contract, or upon any 
contract in writing, not under seal, (except 
promissory notes not negotiable,) within six 
years, savins as above three years. 

o3.—3. In trespass on the case, six 
years, but no savings. 

34. —4. Actions founded upon express 
contracts not reduced to writing ; upon tres¬ 
pass : or upon the case for words; three 
rears and no savings. 

35. —5. Actions founded on penal sta¬ 
tutes one year after the commission of the 
offence. 

36. —6. A new suit must, be commenced 
within one year after reversal of the former, 
or when it was arrested. 

37. Delaware. 1 .As to lands. Twenty 
years of adverse possession of land is a bar. 
The general principles of the English law on 
this subject, have been adopted in this state. 

3^.—2. As to personal actions. All 
actions of trespass quare clausum fregit; 
of detinue; trover and replevin, for taking 
away goods or chattels ; upon account and 
upon the case; (other than actions between 
merchant and merchant, their factors and 
servants, relating to merchandise ;) upon the 
case for words ; of debt grounded upon any 
lending or contract without specialty; of 
debt for arrearages of rent; and all actions 
of trespass, assault, battery, menace, wound¬ 
ing or imprisonment, shall be commenced 
and sued within three years next after the 
cause of such action or suit accrues, and not 
after. 

39. The 2d section of the same act con¬ 
tains a saving, in favor of persons who, at 
the time of the cause of action accrued, are 
within the age of twenty-one years ; femes 
covert; persons of insane memory, or im¬ 
prisoned. Such persons must bring their 
actions within one year next after the re¬ 
moval of such disability as aforesaid. 

40. In the 3d section of the same act, 
provision is made, that no person not keep¬ 
ing a day book, or regular book of accounts, 
shall be admitted to prove or require pay¬ 
ment of any account of longer standing than 
one year against the estate of any person 
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dying within the state, or if it consist of 
many particulars, unless every charge there¬ 
in shall have accrued within three years 
next before the death of the deceased, and 
unless the truth and justice thereof shall be 
made to appear by one sufficient witness; 
and in case of a regular book of accounts, 
unless sucli account shall have accrued or 
arisen within three years before the death of 
the deceased person. 

41. In section 6 th, there is a saving of 
the rights or demands of infants, femes co¬ 
vert, persons of insane memory, or impri¬ 
soned, so their accounts be proved and their 
claims prosecuted within one year after the 
removal of such disability. 

42. By a supplementary act, it is de¬ 
clared, that nothing contained in this act, 
shall extend to any intercourse between mer¬ 
chant and merchant, according to the usual 
course of mercantile business, nor to any 
demands founded on mortgages, bonds, bills, 
promissory notes, or settlements under the 
hands of the parties concerned. 

43. All actions upon administration, 
guardian and testamentary bonds, must be 
commenced within six years after passing 
the said bonds ; and actions on sheriff’s re¬ 
cognizances, within seven years after the 
entering into such recognizances, and not 
after ; saving in all these cases, the rights 
of infants, femes covert,, persons of insano 
memory, or imprisoned, of bringing such 
actions on administration, guardian or testa¬ 
mentary bonds, within three years after tho 
removal of the disability, and on sheriff’s 
recognizances within one year after such 
disability removed. 

44. No appeal can be taken from any 
interlocutory order, or final decrees of the 
chancellor, but within one year next after 
making and signing the final decree, unless 
the person entitled to such appeal be an in¬ 
fant, feme covert, non compos mentis, or a 
prisoner. 

45. No writ of error, can be brought 
upon any judgment, but within five years 
after the confessing, entering or rendering 
thereof, unless the person entitled to such 
writ, be an infant, feme covert, non compos 
mentis, or a prisoner, and then within five 
years exclusive of the time of such disabi¬ 
lity. Constitution, article 5, s. 13. 

46. There is no saving in favor of 
foreigners or citizens of other states. The 
courts of this state have adopted the gene¬ 
ral principles of the English law. 

47. Florida . 1 . As to lands . Writs 
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of formedon in descender, remainder, or re¬ 
verter, must be brought within twenty years. 
Act of Nov. 10, 1828, see. 1, Duval, 154. 
Infants, femes covert, persons non compos 
mentis , or prisoners, may sue within ten 
years after disability is removed. Id. s. 2 . 
A writ of right on seisin of ancestor or pre¬ 
decessor within fifty years ; other possessory 
action on seisin of ancestor or predecessor, 
within forty years ; real action on plaintiff’s 
possession or seisin within thirty years. Id. 
soe. 3. 

48. —2. As to personal actions . All ac¬ 
tions upon the case, other than for slander, 
actions for accounts, for trespass, debt, de¬ 
tinue, and replevin for goods and chattels, 
and actions of trespass qua re clausum frepit , 
within fivo years. Actions of trespass, 
assault, battery, wounding and imprison¬ 
ment, or any of them, within three years ; 
and actions for words within one year. Id. 
s. 4. There is a saving in favor of infants, 
femes covert , persons non compos mentis , 
imprisoned, or beyond seas, or out of the 
country, who may bring suit within the same 
time after the disability has been removed. 
All actions on book accounts shall be 
brought within two years. 

49. —3. Jls to crimes . All offences not 
punishable with death, shall be prosecuted 
within two years. Act of Deb. 10, 1832, 
s. 78. All actions, suits and presentments 
upon penal acts of the general assembly, 
shall be prosecuted within one year. Act 
of Nov. 19,1828, s. 18. 

50. Georgia . 1. As to lands . Seven 

years’ adverse possession of lands is a bar ; 
with a saving in favor of infants, femes 
covert, persons non compos mentis , impri¬ 
soned, or beyond seas. 

51. —2. As to personal actions. Twenty 
years is a bar in personal actions, .on bonds 
under seal; other obligations not under seal, 
six years ; trespass quare clausum fregit , 
three years; trespass, assault and battery, 
two years; slander and qui tarn actions, 
six months. There are savings in favor of 
infants, femes covert, persons non compos 
mentis , imprisoned and beyond seas. 

52. No other savings in favor of citizens 
of other states or foreigners. 

53. As to crimes . In cases of murder 
there is no limitation. In all other criminal 
eases where the punishment is death or per¬ 
petual imprisonment, seven years; other 
felonies, four years *, cases punishable by 
fine and imprisonment, two years. Prince’s 
Dig. 573-579. Acts of 1767, 1813, and 


1833. See 1 Laws of Geo. 33 ; 2 Id. 344; 
3 Id. 30 ; Pamphlet Laws, 1833,p. 143. 

54. Illinois . 1. As to lands. No sta¬ 

tute on this subject. 

55. — 2 . As to personal actions. All ac¬ 
tions of trespass quare clausum fregit; all 
actions of trespass, detinue, actions sur tro¬ 
ver, and replevin for taking away goods and 
chattels, all actions of account, and upon 
the case, other than such accounts as con¬ 
cern the trade of merchandise between mer¬ 
chant and merchant, their factors and ser¬ 
vants ; all actions of debt, grounded upon 
any lending or contract without specialty ; 
all actions of debt for arrearages of rent; 
all actions of assault, menace, battery, 
wounding, and imprisonment, or any of 
them, which shall be sued or brought, shall 
be commenced within the following times, 
and not after—actions upon the case, other 
than for slander ; actions of account, and 
actions of trespass, debt, detinue and re¬ 
plevin for goods and chattels, and actions 
of trespass quare clausum fregit , within five 
years next after the cause of action or suit, 
and not after; and the actions of trespass 
for assault, battery, wounding, imprison¬ 
ment, or any of them, within three years 
next after cause of action or suit, and not 
after; and actions for slander, within one 
year next after the words spoken. 

There are no savings, by the statute, in 
favor of citizens of other states, or foreigners. 

56. Indiana. 1. As to lands. “No 
action of ejectment shall be commenced for 
the recovery of lands or tenements against 
any person or persons who may have been 
in the quiet and peaceable possession of the 
same under an adverse title for twenty 
years, either in his own right, or the right 
of any other person or persons under whom 
he claims; and any action of ejectment 
commenced against the provisions of this 
act shall he dismissed at the cost of the 
party commencing the same. Provided, 
however, that this act shall not be so con¬ 
strued as to affect any person w T ho may be 
a feme covert, non compos mentis, a minor, 
or any person beyond the seas, within five 
years after such disability is removed.” 
Eev. Code, c. 36, sec. 3, January 13,1831. 

57. —2. As to personal actions . “ All 

actions of debt on simple contract, and for 
rent in arrear, action on the case, (other 
than slander,) actions of account, trespass 
quare clausum fregit, detinue, and re¬ 
plevin for goods and chattels, shall he com¬ 
menced within five years after the cause of 
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action accrued, and not after. All actions 
of trespass, for assault and battery, and for 
wounding and imprisonment, shall be com¬ 
menced within three years, and not after. 
Rev. Code, e. SI, sec. 12, January 29, 

1831. 

5$.—3. Crimes. “All criminal prose¬ 
cutions for otiences, the affixed penalty of 
which is three dollars, or less, shall be com 
meueed within thirty days, &c. All 

prosecutions for offences, except those the 
fixed penalties of which do not exceed three 
dollars, and except treason, murder, arson, 
burglary, man stealing, horse stealing, and 
forgery, shall be instituted within two 
years, &c.” Revised Code, c. 26, Feb. 10, 


1831. 

59. —4. Penal actions. “ All actions 
upon any act of assembly, now or hereafter 
to be. made, when the right is limited to the 
party aggrieved, shall be commenced within 
two years, &c., and all actions of slander 
shall be commenced within one year, &c., 
saving the right of infants, femes covert, 
persons non compos mentis, or without the 
jurisdiction of the United States, until one 
year after their several disabilities are re¬ 
moved.Sec. 12. 

60. —5. Savings . Provided, that no 
statute of limitation shall ever be pleaded 
as a bar, or operate as such on an instru¬ 
ment or contract in writing, whether the 
same be sealed or unsealed, nor to running 
accounts between merchant and merchant. 
Rev. Code, ch. 81, s. 12. 

61. And provided further, that on all 
contracts made in this state, if the defend¬ 
ant shall be without the same when the 
cause of action accrued, said action shall 
not be barred until the times above limited 
shall have expired, after the defendant shall 
have come within the jurisdiction thereof, 
and on all contracts made without the state, 
if the defendant shall have left the state or 
territory when the same was made, and 
come within the jurisdiction of this state be¬ 
fore the cause of action accrued thereon, 
the plaintiff shall not be barred his right of 
action, until the time above limited after the 


said demaud shall have been brought within 
the jurisdiction of this state. Rev. Code, 
ch. 81, s. 12. 


62. Kentucky. 1. As to lands. The 
act of limitation takes effect in a writ of 
right or other possessory action, in thirty 
years from the seisin of the demandant or 
his ancestors. In ejectment, in twenty 
} ears. See 1 Litt. 380, and Sessions Acts 


1838-9, page 330. In the action of eject¬ 
ment, there is a saving in favor of infants ; 
persons insane or imprisoned ; femes covert, 
to whom lands have descended during the 
coverture, when their cause of action ac¬ 
crued. These persons may sue within three 
year6 after the removal of the disability. 5 
Litt. 90; Id. 97. There is no saving in 
favor of non-residents or absent persons. 5 
Litt. 90 ; 4 Bibb, 561. But when the pos¬ 
session has been held for seven years under 
a connected title in law or equity dcducible 
of record from the commonwealth, claiming 
title under an adverse entry, survey or 
patent, no writ of ejectment or other pos¬ 
sessory action can be commenced. In this 
ease there is a saving in favor of infants, 
&c., as above, and of persons out of the 
United States, in the service of the United 
States, or of this state, who may bring ac¬ 
tions seven years after the removal of the 
disability. 4 Litt. 55. 

63. —2. As to personal actions. The 
act of limitation operates on simple con¬ 
tracts (except store accounts) in five years. 
Torts to the person, three years. Torts, 
except torts to the person, five years. Slan¬ 
der, one year. Store accounts, one year 
from the delivery of each article; except in 
eases of the death of the creditor or debtor 
before the expiration of one year, when the 
further time of one year is allowed after 
such death. 

64. Savings in such actions of simple 
contracts, tort, slander, and upon store ac¬ 
counts, in favor of infants, femes covert, 
persons imprisoned or insane at the time 
such action accrued, who have the full time 
aforesaid after the removal of their respective 
disabilities to commence their suit. But if 
the defendant, in any of said personal actions, 
absconds, or conceals himself by removal out 
of the country or county where lie resides 
when the cause of action accrues, or by any 
other indirect ways or means defeats or ob¬ 
structs the bringing of such suit or action, 
such defendant shall not be permitted to 
plead the act of limitations. 1 Litt. 380. 
There is no saving in favor of non-residents 
or persons absent. Act of 1823, s. 3, Ses¬ 
sion Acts, p. 287. 

65. Louisiana. The Civil Code, book 
3, title 23, chapter 1, seotion 3, provides as 
follows: 

66. —§ I. Of the prescription of one 
year. Art. 3499. The action of justices 
of the peace and notaries, and persons per¬ 
forming their duties, as well as constables, 
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for the fees and emoluments which are due 
to them in their official capacity ; that of 
masters and instructors in the arts and 
sciences, for lessons which they give by the 
month ; that of innkeepers and such others, 
on account of lodging and board which they 
furnish ; that of retailers of provisions and 
liquors: that of workmen, laborers, and 
servants, for the payment of their wages; 
that for the payment of the freight of ships 
and other vessels, the wa^cs of the officers, 
sailors, and others of the crew ; that for the 
supply of wood and other things necessary 
for the construction, equipment, and provi¬ 
sioning of ships and other vessels, are pre¬ 
scribed by one year. 

67. —3500. In the cases mentioned in 
the preceding article, the prescription takes 
place, although there may have been a re¬ 
gular continuance of supplies, or of labor, 
or other service. It only ceases, from the 
time when there has been an account ac¬ 
knowledged, a note or bond, or a suit insti¬ 
tuted. However, with respect to the wages 
of officers, sailors, and others of the crew of 
a ship, this prescription runs only from the 
day when the voyage is completed. 

68. —3501. The actions for injurious 
words, whether verbal or written, and that 
for damages caused by slaves or animals, or 
resulting from offences or quasi offences; 
that which a possessor may institute, to 
have himself maintained or restored to his 
possession, when he lias been disturbed or 
evicted ; that for the delivery of merchan¬ 
dise or other effects, shipped on board any 
kind of vessels ; that for damage sustained 
by merchandise on board ships, or which 
may have happened by ships running foul 
of each other, arc prescribed by one year. 

69. —3502. The prescription mentioned 
in the preceding article, runs, with respect 
to the merchandise injured or not delivered, 
from the day of the arrival of the vessel, or 
that on which she ought to have arrived ; 
and in the other cases, from that on which 
the injurious words, disturbance, or damage 
were sustained. 

70. —§ II. Of the prescription of three 
years. Art. 3503. The action for arrear¬ 
ages of rent charge, annuities and alimony, 
or of the hire of movables oY immovables ; 
that for the payment of money lent: for the 
salaries of overseers, clerks, secretaries, and 
of teachers of the sciences, for lessons by 
the year or quarter : that of physicians, sur¬ 
geons, and apothecaries, for visits) opera¬ 
tions, and medicines : that of parish judges, 


sheriffs, clerks, and attorneys, foi their fees 
and emoluments, are prescribed by three 
years, unless there be an account acknow 
ledged, a note or bond given, or an actior 
commenced before that time. 

71. —3504. The action of parties against 
their attorneys for the return of papers de¬ 
livered to them for the interest of their 
suits, is prescribed also by three years, 
reckoning from the day when judgment was 
rendered in the suit, or from the revocation 
of the powers of the attorneys. 

72. —§ III. Of the prescription of five 
years . Art. 3505. Actions on bills of 
exchange, notes payable to order or bearer, 
except bank notes, those on all effects nego¬ 
tiable or transferable by endorsement, or 
delivery, are prescribed by five years, reck¬ 
oning from the day when these engagements 
were payable. 

73. —3506. The prescription mentioned 
in the preceding article, and those described 
above in the paragraphs I. and II., run 
against minors and interdicted persons, re¬ 
serving, however, to them their recourse 
against their tutors or curators. They run 
also against persons residing out of the 
state. 

74. —3507. The action of nullity or rescis¬ 
sion of contracts, testaments, or other acts; 
that for the reduction of excessive donations; 
that for the rescission of partitions and gua-. 
ranty of the portions, arc prescribed by five 
years, when the person entitled to exercise 
them is in the state, and ten years if he be 
out of it. This prescription only commences 
against minors after their majority. 

75. —§ IV. Of the prescription of ten 
years . Art. 3508. In general, all personal 
actions, except those above enumerated, are 
prescribed by ten years, if the creditor be 
present, and by twenty years, if he be ab¬ 
sent. 

76. —3509. The action against an under¬ 
taker or architect, for defect, of construction 
of buildings of brick or stone, is prescribed 
by ten years. 

77. —8510. If a master suffer a slave to 
enjoy his liberty for ten years, during his 
residence in the state, or for twenty years 
while out of it, he shall lose all right of 
action to recover possession of the slave, 
unless the slave be a runaway or fugitive. 

78. —3511. The rights of usufruct, use 
and habitation, and services, are lost, by 
non-use for ten years, if the person having 
a right to enjoy them, be in the state, and 
by twenty years, if he be absent. 
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79.— V S V. Of the prescription of thirty 
years. Art. 3512. All actions for im¬ 
movable property, or for an entire estate, as 
a succession, are prescribed by thirty years, 
whether the parties be present, or absent 
from tho state. 

SO._3513. Actions for the revindica¬ 

tion of slaves are prescribed by fifteen years, 
in the same manner as in the preceding 
article. 

£1,—^ VI. Of the rules relative to the 
prescription operating a discharge from 
debts . Art. 3514. In cases of prescription 
releasing debts, one may prescribe against a 
title created by himself, that is, against an 
obligation which he has contracted. 

82. —3515. Good faith not being required 
on the part of the person pleading this pre¬ 
scription, the creditor cannot eompel him or 
his heirs to swear whether the debt has 
or has not been paid, but can only blame 
himself for not having taken his measures 
within the time directed by law ; and it may 
be that the debtor may not be able to take 
any positive oath on the subject. 

83. —3516. The prescription releasing 
debts is interrupted by all such causes as 
interrupt the prescription, by which pro¬ 
perty is acquired, and which have been ex¬ 
plained iu the first section of this chapter. 
It is also interrupted by the causes explain¬ 
ed in the following articles. 

84. —3517. A citation served upon one 
joint debtor, or his acknowledgment of the 
debt, interrupts the prescription with regard 
to all the others and even their heirs. A 
citation served on one of the heirs of a joint 
debtor, or the acknowledgment of suoh heir, 
does not interrupt the prescription, with re¬ 
gard to the other heirs, even if the debt 
was by mortgage, if the obligation be not 
indivisible. This citation or acknowledg¬ 
ment does not interrupt the prescription, 
with regard to the other co-debtors, except 
for that portion for which such heir is bound. 
To interrupt this prescription for the whole, 
with regard to the other co-debtors, it is 
necessary, either that the citations be served 
on all, or the acknowledgment be made by 
all the heirs. 

85. —3518. A citation served on the 
principal debtor, or his acknowledgment, 
interrupts the prescription on the part of the 
surety. 

86. —3519. Prescription does not run 
against minors and persons under interdic¬ 
tion, except in the cases specified above. 

87. —3520. Prescription runs against 


the wife, even although she be not separated 
of property by marriage contract or by au¬ 
thority of law, for all such credits as she 
brought in marriage to her husband, or for 
whatever has been promised to her in dower ; 
but the husband continues responsible to 
her. 

88. Maine. 1. As to real actions . The 
writ of right is limited to thirty years ; writ 
of ancestral seisin, twenty-five years • writ 
of entry on party’s own seisin, twenty years. 
Stat. of Maine, ch. 62, § 1, 2, 3. But by 
the revised statutes, all real actions are 
limited to twenty years, from the time the 
right accrues. They took effect on the first 
day of April, 1843. Rev. Stat. T. 10, ch. 
140, § 1. And writs of right and of forme- 
don are abolished after that time. Rev. 
Stat. ch. 145, § 1. 

89. —2. As to personal actions . When 
founded on simple contract, they are limited 
after six years; Rev. Stat. T. 10, ch. 146, 
§ 1 ; on specialties, twenty years. Id. § 11. 
Personal actions founded on torts are limited 
to six years, except trespass for assault 
and battery, false imprisonment, slanderous 
words and libels, which are limited to two 
years. Id. § 1. 

90. —3. As to penal actions. When 
brought by individuals having an interest 
in the penalty or forfeiture, they are limited 
to one year ; Rev. Stat. T. 10, c. 146, § 15 ; 
when prosecuted by the state, two years. 
Id. § 16. 

91. —4. As to crimes. Prosecutions for 
crimes must be commenced within six years, 
when the party charged has publicly resided 
within the state, except in cases of treason, 
murder, arson and manslaughter. Rev. 
Stat. T. 12, c. 167, § 15. 

92. Maryland. 1. As to lands. Tho 
statute of 2l Jac. I. c. 16, is in force in 
this state. 

93. —2. As to personal actions . By 
the Act of Assembly, 1715, c. 23, actions 
of account; upon the case ; or simple con¬ 
tract ; or book debt or account; and of debt 
not of specialty; detinue and replevin for 
taking away goods and chattels; and tres¬ 
pass quare clausum fregit; must be brought 
within three years ensuing the cause of ac¬ 
tion, and not after; other actions of trespass, 
of assault, battery, wounding and imprison¬ 
ment, within one year from the time of the 
cause of action accruing; from these pro¬ 
visions are excepted, however, such accounts 
as concern the trade of merchandise between 
merchant and merchant, their factors and 
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servants which arc not resident within this 
[province] state. This statute also enacts, 
that no bill, bond, judgment, or recogni¬ 
zance, statute merchant or of the staple, or 
other specialty whatsoever, (except such as 
shall be taken in the name or for the use of 
our sovereign the king, &c.) shall be “ good 
and pleadable, or admitted in evidence’ 5 
against any person of this (province] state, 
after the principal debtor and creditor have 
both been dead twelve years, or the debt or 
thing in action above twelve years standing. 

94. Persons laboring under the impedi¬ 
ments of infancy, coverture, insanity or im¬ 
prisonment, are not barred until five years 
after the disability has been removed. And 
when a personal action abates by the death 
of the defendant, the plaintiff may at any 
time renew his suit, provided it be com¬ 
menced without delay after letters testa¬ 
mentary have been granted. 

95. Defendants, when absent from the 
state at the time the cause of action ac¬ 
crued, cannot Compute the time of their 
absence in order to bar the plaintiff, but the 
latter may prosecute the same after the 
presence in the state of the persons liable 
thereto, within the time or times limited by 
the acts of limitation in such actions. 

96. Massachusetts . By the Revised 
Statutes, ch. 120, it is provided as follows, 
to wit: 

97. —§ 1. The following actions shall be 
commenced within six years next after the 
cause of action shall accrue, and not after¬ 
wards : 

98. First, all actions of debt, founded 
upon any contract, or liability not under 
seal, except such as are brought upon the 
judgment or decree of some court of re¬ 
cord of the United States, or of this, or 
some other of the U. States : 

99. Secondly, all actions upon judg¬ 
ments rendered in any court, not being a 
court of record : 

100. Thirdly, all actions for arrears of 
rent: 

101. Fourthly, all actions of assumpsit, 
or upon the case, founded on any contract 
or liability, express or implied: 

102. Fifthly, all actions for waste and 
for trespass upon land: 

103. Sixthly, all actions of replevin, 
and all other actions for taking, detaining 
or injuring goods or chattels : 

104. Seventhly, all other actions on the 
case» except actions for slanderous words 
and for libels. 
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105. —§ 2. All actions for assault and 
battery, and for false imprisonment, and all 
actions for slanderous words and for libels, 
shall be commenced within two years next 
after the cause of action shall accrue, and 
not afterwards. 

106. —§ 3. All actions against sheriffs, 
for the misconduct or negligence of their 
deputies, shall be commenced within four 
years next after the cause of action shall 
accrue, and not afterwards. 

107. —§ 4. None of the foregoing pro¬ 
visions shall apply to any action brought 
upon a promissory note, which is signed in 
the presence of an attesting witness, pro¬ 
vided the action be brought by the original 
payee, or by his executor or administrator, 
nor to an action brought upon any bills, 
notes, or other evidences of debt, issued by 
any bank. 

108. —§ 5. In all actions of debt or 
assumpsit, brought to recover the balance, 
due upon a mutual and open account cur¬ 
rent, the cause of action shall be deemed 
to have accrued, at the time of the last 
item proved in such account. 

109. —§ 6 . If any person, entitled to 
bring any of the actions, before mentioned 
in this chapter, shall, at the time when the 
cause of action accrues, be within the age of 
twenty-one years, or a married woman, in¬ 
sane, imprisoned, or absent from the United 
States, such person may bring the said 
actions, within the times in this chapter 
respectively limited, after the disability 
shall be removed, or within six years after 
the disability mentioned in the preceding 
section. 

110. —§ 7. All personal actions on any 
contract, not limited ‘by the foregoing sec¬ 
tions, or by any other law of this common¬ 
wealth, shall be brought within twenty 
years after the accruing of the cause of 
action. 

111. —§ 8 . When any person shall be 
disabled to prosecute an action in the courts 
of this commonwealth, by reason of his 
being an alien subject or citizen of any 
country at war with the United States, the 
time of the continuance of such war shall 
not be deemed any part of the respective 
periods, herein limited for the commence¬ 
ment of any of the actions before mentioned. 

112 . —§ 9. If, at the time when any 
cause of action, mentioned in this chapter, 
shall accrue against any person, he shall be 
out of the state, the action may be com¬ 
menced, within the time herein limited 
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tlkuvior, a ftov such person shall come into 
the state ; ami if after any cause of action 
shall have accrued, the persou against whom 
it has ace rued shall be absent from and 
reside out of the state, the time ot his ab¬ 
sence shall not be taken as any part ot the 
time limited for the commencement of the 
etion. 

lid.—^ 10. If any person, entitled to 
bring any of the actions, before mentioned 
in this chapter, or liable to any such action, 
shall die before the expiration of the time 
herein limited therefor, or within thirty days 
after the expiration of the said time, and if 
the cause of action does by law survive, the 
action may be commenced by or against the 
executor or administrator of the deceased 
person, as the case may be, at any time 
within two years after the grant of letters 
testamentary or of administration, and not 
afterwards, if barred by the provisions of 
this chapter. 

114. —§ 11. If, in any action, duly com¬ 
menced within the time in this chapter 
limited and allowed therefor, the writ shall 
fail of a sufficient service or return, by any 
unavoidable accident, or by any default or 
neglect of the officer to whom it is com¬ 
mitted, or if the writ shall be abated, or 
the action otherwise avoided or defeated, by 
the death of any party thereto, or for any 
matter of form, or if after a verdict for the 
plaintiff, the judgment shall he arrested, or 
if a judgment for the plaintiff shall be re¬ 
versed on a writ of error, the plaintiff may 
commence a new action for the same cause, 
at any time within one year after the abate¬ 
ment or other determination of the original 
suit, or after the reversal of the judgment 
therein ; and if the cause of action does by 
law survive, his executor or administrator 
may, in ease of his death, commence such 
new action within the said one year. 

115. —§ 12. If any person, who is liable 
to any of the actions mentioned in this 
chapter, shall fraudulently conceal the cause 
of such action from the knowledge of the 
person entitled thereto, the action may be 
commenced, at any time within six years 
after the person, who is entitled to bring 
the same, shall discover that he has such 
cause of action, and not afterwards. 

116. Michigan. 1. to lands* vSec. 
1. In all real actions the statute of limita¬ 
tion takes effect as follows, to wit: In all 
actions for the recovery of land the statute 
runs after twenty years from the time the 
cause of action accrued, or within twenty- 


five years after the plaintiff or those from, 
by or under whom he claims, shall have 
been seised or possessed of the premises, 
except as specified below. 

117. —See. 2. If the right or title ac¬ 
crued to an ancestor or predecessor of the 
person who brings the action or makes the 
entry upon the land, or to any other person 
from, by or under whom he claims, the said 
twenty-five years shall be computed from 
the time when the right or title so first ac¬ 
crued to such ancestor, predecessor or other 
person. 

118. —Sec. 3. The right to bring an 
action for the recovery of land or to make 
an entry thereon shall be deemed first.to 
accrue when any person is disseised, at tho 
time of such disseisin. 

119. When any person claims as heir or 
devisee of one who died seised, his right 
shall be deemed to have accrued at the 
time of such death, unless there is a tenancy 
by the curtesy or other estate, intervening 
after the death of such ancestor or devisor, 
in which case the right shall be deemed to 
accrue when such intermediate estate shall 
expire, or when it would have expired by its 
own limitation. 

120. When there is such an intei- 
mediate estate, and in all other cases when 
the party claims by force of any remainder 
or reversion, his right, so far as it is af¬ 
fected by the limitation herein prescribed, 
shall be deemed to accrue when the inter¬ 
mediate or precedent estate would have ex¬ 
pired by its own limitation, notwithstanding 
any forfeiture thereof for which he might 
have entered at an earlier time; but if the 
person claims by reason of any forfeiture or 
breach of the condition, the statute runs 
from the time when the forfeiture was in¬ 
curred or the condition was broken. 

121. In all other cases not otherwise 
provided for, the right shall be deemed to 
accrue when the claimant or the persou 
under whom he claims first became entitled 
to the possession of the premises, under the 
title upon which the entry or action is 
founded. 

122. —Sec. 4. If atiy minister or other 
sole corporation shall be disseised, any of 
his successors may enter upon the premises, 
or bring an action for the recovery thereof 
at any time within five years after death, 
resignation or removal of the person so dis¬ 
seised, notwithstanding the twenty-five years 
after such disseisin shall have expired. 

123. —Sec. 5. If the person first enti- 
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tied to make such entry or bring such action 
shall die within the age of twenty-one years, 
or be a married woman, insane, imprisoned 
in the state prison, or absent from the 
United States, and no determination or 
judgment shall have been had of or upon 
the title, right or action which accrued to 
him, the entry may be made or the action 
brought b}^ his heirs, or any other person 
claiming from, by or under him, at any time 
within ten years after his death, notwith¬ 
standing the said twenty-five years shall 
have expired. 

124. —Sec. 6 . No person shall be 
deemed to have been in possession of any 
lands within the meaning of the foregoing 
provisions merely by reason of having made 
an entry thereon, unless he shall have con¬ 
tinued in open and peaceable possession of 
the premises for the space of one year next 
after such entry, or unless an action shall 
be commenced upon such enjtry and seisin 
within one year after he shall be ousted or 
dispossessed of the premises. R. S.,p. 573 
and 574. 

125. No actions for the recovery of an 
estate sold by an executor or administrator 
shall be maintained by the heir or other 
person claiming under the deceased testator 
or intestate, unless it be commenced within 
five years next after the sale. And no ac¬ 
tions for any estate sold by a guardian shall 
be maintained by the ward or any other 
person claiming under him, unless it be 
commenced within five years after the ter¬ 
mination of the guardianship. Except that 
persons out of the state and minors and 
others under any legal disability to sue at 
the time when the right of action shall first 
accrue, may commence such action at any 
time within five years after the disability is 
removed, or after their return to the state. 
It. S., p. 317, sec. 35. 

126. —2. Jls to personal actions . The 
following actions shall be commenced within 
six years next after the cause of action shall 
accrue and not afterwards, to wit: 

127. — 1 st. All actions of debt founded 
upon any contract or liability not under 
seal, except such as are brought upon the 
judgment or decree of some court of record, 
or of general equity jurisdiction of the 
United States, or of this or some other of 
the United States. 

128. —2d. All actions upon judgments 
rendered in any court other than those 
above excepted. 

129. —3d. All actions for arrears of rent. 
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130. —4th. All actions of assumpsit or 
upon the case founded on any contract or 
liability express or implied. 

131. —5th. All actions for waste. 

132. —6th. All actions of replevin and 
trover and all other actions for taking, de¬ 
taining, or injuring goods and chattels. 

133. —7th. All other actions on the 
case, except actions for slanderous words or 
for libels. 

134. — Sec. 2. All actions for trespass 
upon land or for assault and battery, and 
for false imprisonment, and all actions for 
slanderous words and for libels, shall be 
commenced within two years next after the 
cause of action shall accrue and not 
afterwards. 

135. —Sec. 3. All actions against sheriff's 
for the misconduct or neglect of their depu¬ 
ties shall be commenced within four years 
next after the cause of action shall accrue 
and not afterwards. 

136. —Sec. 4. None of the foregoing 
provisions shall apply to any action brought 
upon any bills, Dotes or other evidence of 
debt issued by any bank. 

137. —Sec. 5. In all actions of debt or 
assumpsit brought to recover the balance 
due upon mutyal and open account current, 
the cause of action shall be deemed to have 
accrued at the time of the last item proved 
in such account. 

138. —Sec. 6 . If any person entitled to 
bring any of the actions before mentioned 
in this chapter shall, at the time when the 
cause of action accrues, be within the age 
of twenty-one years, or a married woman, 
insane, imprisoned in the state prison, or 
absent from the United States, such person 
may bring the said actions within the times 
in this chapter respectively limited after the 
disability shall.be removed. 

139. —Sec. 7. All personal actions on 
any contract not limited by the foregoing 
sections or by any other daws of this state, 
shall be brought within twenty years after 
the accruing of the cause of action. 

140. —Sec. 8 . When any person shall 
be disabled to prosecute an action in the 
courts of this state by reason of his being 
an alien subject or citizen of any country at 
war with the United States, the time of 
the continuance of such war shall not be 
deemed any part of the respective periods 
herein limited for the commencement of any 
of the actions before mentioned. 

141. —Sec. 9. If at the time when any 
cause of action mentioned in this chapter 
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shall accrue against any person, lie shall be 
out of the state, the action may be com¬ 
mon cent within the time herein limited there¬ 
for after such person shall come into this 
state. And if, after any cause of action 
shall have accrued, the person against whom 
it levs accrued shall bo absent from, and 
reside out of the state, the time of his ab¬ 
sence shall not be taken as any part of the 
time limited for the commencement of the 
action. 

1 [-2. —Sec. 10. If any person entitled 
to bring any of the actions before mentioned 
in this chapter, or liable to any such actions, I 
shall die before the expiration of the time 
herein limited or within thirty days after 
the expiration of the said time, and if the 
cause of action does by law survive, the 


next aftor the offence was committed, and 
not afterwards. 

14G.—Sec. 22. If the penalty or forfei¬ 
ture is given in whole or in part to the state, 
a suit therefor may be commenced by or in 
behalf of the state at any time within two 
years after the offence was committed and 
not afterwards. Rev. Stat., p. 579. 

147.—3. jIs to crimes. The statute of 
limitations in criminal cases takes effect 
after six years from the time the offence 
was committed; but any period during 
which the party charged was not usually 
and publicly resident within this state shall 
not be reckoned as a part of the six 
years. In case of murder, however, thcro 
is no limitation. Rev. Stat., p. 666, see. 
15. 


action may be commenced by or against the 
executor or administrator of the deceased 
person as the case may be, at any time 
within two years after the granting of the 
letters testamentary or of administration, 
and not afterwards, if barred by the provi¬ 
sions of this chapter. 

143.—See. 11. If in any action, duly 
commenced within the time limited in this 
chapter and allowed therefor, the writ shall 
fail of a sufficient service or return, by an 
unavoidable accident or by any default or 
neglect of the officer to whom it is com¬ 
mitted, or if the suit shall be abated, or the 
action otherwise avoided or defeated by the 
death of any party thereto, or for any other 
matter of form, or if after a verdict for the 
plaintiff the judgment shall be arrested, or 
if a judgment for the plaintiff shall be re¬ 
versed on a writ of error, the plaintiff may 
commence a new action for the same cause 
at any time within one year after the 
abatement or other determination of the ori¬ 
ginal suit or after the reversal of the judg¬ 
ment therein. And if the cause of action 
does by law survive, the executor or admi¬ 
nistrator may in ease of his death commence 
such action within said one year. 

144 .—Sec. 12. In case of the fraudu¬ 
lent concealment of the right of action, 
such action may be commenced at any time 
within six years after the person entitled to 
the same shall discover that he has such 
cause of action. R. S., p. 576, 577 and 
578. 

145.—Sec. 21. All actions and suits for 
any penalty or forfeiture on any penal sta¬ 
tute brought by any person to whom the 
penalty or forfeiture is given in the whole or 
in part, shall be commenced within one year 


148. Mississippi. 1 . As to lands. Real, 
possessory, ancestral and mixed actions for 
lands, tenements, or hereditaments must be 
instituted within twenty years next after the 
right or title thereto, or cause of action 
accrued. How. & Hutch, page 568, eh. 43, 
sec. 88, L. 1822. Right or title of entry 
is barred after twenty years. Id. see. 89, 
L. 1822. Fifty years’ actual possession, 
uninterruptedly continued by occupancy, 
descent, conveyance or otherwise, vests a 
complete title in the occupier. Id. sec. 90, 
L. 1822. Real estate, which may have 
escheated to the state, must be claimed 
within two years next after the inquisition, 
or it will be sold. How. & Hutch, page 
363, ch. 34, sec. 84, L. 1822. If real 
estate escheat to the state and be sold, the 
moneys arising from such sale may be 
claimed within twelve years next from the 
day of such sale; Id. sec. 87, L. 1822; 
and moneys arising from sale of personal 
estate, escheated, may be claimed within 
six years next after the sale thereof. Ib. 
All persons claiming real estate escheated, 
either by descent or otherwise, must appear 
and traverse the office of inquest within 
twelve years from the date thereof, and in 
case of personal estate, within six years, or 
they will be forever barred of their claim. 
Id. sec. 88, L. 1822. 

149. —2. Jls to personal actions. 1st. 
On contracts. These are, 1. Actions on 
simple contracts must be commenced and 
sued within six years next after the cause 
of action accrued. Except such actions as 
concern the trade or merchandise between 
merchant and merchant, their factors, agents 
and servants where there are mutual deal* 

I ings and mutual credits. How. & Hutch. 
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page 569, ch. 43, sec. 91, L. 1822; How. 
Rep. 2, 786. 

150. Actions founded upon any account 
for goods, wares or merchandise, sold and 
delivered, or for any articles charged in any 
store account, must be commenced and sued 
within three years next after cause of action 
accrued. Post-dating any article in such 
account is highly penal. How. & Hutch, 
page 570, ch. 43, sec. 98, L. 1822. 

151. —2. Actions on specialties must be 
commenced and sued within sixteen years 
next after cause of action accrued. How. & 
Hutch, page 569, ch. 43, sec. 95, L. 1822. 

152. Judgments recovered in any court 
of record as well without as within this 
state, may be revived by scire facias, or an 
action of debt brought thereon within 
twenty years next after the date of such 
judgment. How. & Hutch, pages 570 and 
574, ch. 43, sec. 96 and 111, Laws 1822 
and 1830. This extends to decrees of the 
chancery court. How. Rep. 4, 31. 

153. —3. Suits on bonds, or recogni¬ 
zances against sureties for public officers, 
must be commenced and sued within five 
years next after cause of action accrued. 
Id. sec. 97, page 570, L. 1822. 

154. —2d. On torts. Actions for torts 
affecting the person must be sued within two 
years next after cause accrued. How. & 
Hutch, page 569, ch. 43, sec. 92, L. 1822. 
Actions of siander for words spoken or writ- 
ten must be sued within one year. Id. sec. 
93, L. 1822 ; How. Rep. 2, 698. Actions 
of trespass rpiare clausum fregit; trespass ) 
detinue ; trover ; replevin, for taking away 
goods and chattels, actions on the case, must 
be sued within six years next after cause of 
action accrued. Id. How. & Hutch, page 
569, ch. 43, sec. 91, L. 1822. 

155. —3. to penal actions . Penal 

actions are limited to twelve months from 
the time of incurring the fine or forfeiture. 
(Persons absconding or fleeing from justice 
are excepted.) How. & Hutch, p. 668 , ch. 
49, see. 19, L. 1822. 

15(3.— 4 . Jfs to crimes. Indictments, 
presentments or informations for offences 
(crimes) must be found or exhibited within 
one year next after the offence committed, 
(except for wilful murder, aTson, forgery, 
counterfeiting and larceny; as to which 
there is no limitation.) How. & Hutch, p. 
668 , ch. 49; sec. 19, L. 1822. 

157. Missouri. 1. Jl$ to lands. That 
from henceforth no person or persons what¬ 
soever shall make entry into any lands, te¬ 


nements or hereditaments, after the expira¬ 
tion of twenty years next after his, her or 
their right or title to the same first de¬ 
scended or accrued; nor shall any person 
or persons whatsoever have or maintain any 
writ of right, or any other real or possessory 
writ or action for any lands, tenements, or 
hereditaments of the seisin or possession of 
him, her or them, his, her or their ances¬ 
tors or predecessors, nor declare or allege 
any other seisin or possession of him, her or 
them, his, her or their ancestors or prede¬ 
cessors, than within twenty years next before 
such writ, action, or suit, so hereafter to be 
sued, commenced or brought. Act of 1848. 
Infants, femes covert, persons of unsound 
memory, imprisoned, beyond seas, or with¬ 
out the jurisdiction of the Unitod States, 
may sustain such actions commenced within 
twenty years after the disability has been 
removed. 

158. —2. Jls to personal actions . In 
all actions upon the case (other than for 
slander;) actions for accounts, (other than 
such accounts as concern the trade of mer¬ 
chandise betwoen merchant and merchant, 
their factors and servants ;) actions for debt, 
grounded upoQ any lending or contract with¬ 
out specialty, or of debt for arrearages of 
rent; and actions of trespass quare clausum 
fregit, shall be brought within five years 
after the cause of action shall accrue. 

159. All actions upon accounts, for 
goods, wares and merchandise sold and 
delivered, or for any article in any store 
account; all actions of trespass vi et armis, 
assault and battery, and imprisonment, shall 
be brought within two years after the cause 
of action shall accrue. 

- 160. Actions on the case for words, 
one year after the words spoken; and writs 
of error shall be brought within five years 
after the judgment or order of complaint 
shall be rendered and not after. Act of 
July 4, 1807. 

161. The plaintiff may within one year 
commence a new suit when a former judg¬ 
ment has been reversed, or the plaintiff has 
suffered a nonsuit. 

162. —3. to criminal actions. Ac¬ 

tions, suits, indictments, or informations, 
(if the punishment be fine and imprison¬ 
ment,) must be brought within two years 
after the offence has been committed, and 
not after. 

163. New Hampshire. 1. Jls to lands. 
No action ean be maintained for the reco-< 
very of lands, unless upon a seisin within 
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t wen tv ye:;rs, except, by persons under dis¬ 
ability, that is, by those under twenty-one 
years of aixo, femes covert, non compos 
mentis, imprisoned, or without the limits of 
the l/nited States, who may sue within five 
rears after the disability lias been removed. 

164.—2. As to personal actions . Ac¬ 
tion^ m ii'onoral are limited to be brought 
within sir years after they have accrued; 
but actions of trespass, assault and battery, 
are limited to three years; and actions of 
slander to two. Infants, femes covert, per¬ 
sons imprisoned, or beyond sea, without the 
limits of the United States, or non compos 
mentis, may bring an action within the same 
time, after the disability has been removed. 
When the defendant has left the state be¬ 
fore the action accrued, and left no property 
there which could have been attached, 
then the whole time is allowed after his 
return. 

Ido. ./Ve w Jersey . 1. As to lands . 

By the act of June 5,1787, it was enacted, 

166. —§ 1. At the aforesaid date, that 
sixty years’ actual possession of lands, 
tenements or other real estate uninter¬ 
ruptedly continued by occupancy, descent, 
conveyance or otherwise, in whatever way 
or manner such possession might have 
commenced or been continued, shall vest 
a full and complete right and title in 
every actual possessor or occupier of such 
lands, tenements or other real estate, and 
shall be a good and sufficient bar to all 
claims that may be made or actions com¬ 
menced, by any person or persons whatso¬ 
ever for the recovery of such lands, &c. 

167. —§ 2. And that thirty years’ ac¬ 
tual possession of lands, &c. uninterruptedly 
continued as aforesaid, wherever such pos¬ 
session commenced or is founded upon a 
proprietory right duly laid thereon, and re¬ 
corded in the surveyor general’s office of 
the division in which such location was 
made, or in the secretary’s office, agreeably 
to law ; or, wherever such possession was 
obtained by a fair bona fide purchase of 
such land, &c. of any person in possession, 
and supposed to have a legal right and title 
thereto, or of the agent or agents of such 
person or persons, shall be a good and suffi¬ 
cient bar to all prior locations, rights, titles, 
conveyances or claims whatever, not fol¬ 
lowed by actual possession as aforesaid, and 
shall vest an absolute right and title in the 
actual possessor or occupier of all such 
lands, Ac. 

168. Provided, That if any person or 


persons having a right or title to lands, &c. 
shall, at the time of the said right or title 
first descended or accrued, be within twenty- 
one years of age, feme covert, non compos, 
imprisoned, or without the United States, 
then such person or persons, and his heir or 
heirs may, notwithstanding the aforesaid 
times are expired, be entitled to his or their 
action for the same, so as such person or 
persons, or his or their heirs, commence ot 
sue forth his or their actions within five 
years, after his or their full age, discover- 
ture, coming of sound mind, enlargement 
out of prison, or coming within any of the 
United States, and at no other time. 

169. And provided that any citizens of 
this, or any of the United States, and his 
or their heirs, having such right, &c. may, 
notwithstanding the aforesaid times expired, 
commence his or their action for such lands, 
&c., at any time within five years next after 
the passing of this act, and not afterwards. 

170. By the act of February 7, 1799, 
s. 9, it is enacted, that no person who now 
hath, or hereafter may have, any right or 
title of entry into lands, tenements or here¬ 
ditaments, shall make entry therein, but 
within twenty years next after such right or 
title shall accrue, and such person shall be 
barred from any entry afterwards. 

171. Provided, That the time during 
which the person who hath or shall have 
such right or title of entry shall have been 
under the age of twenty-one years, feme co¬ 
vert, or insane, shall not be computed as part 
of the said limited period of twenty years. 

172. By section 10, of the same act, 
from and after the first day of January, 
1803, every real, possessory, ancestral, 
mixed or other action for any lands, tene¬ 
ments or hereditaments, shall be brought 
or instituted within twenty years next after 
the right or' title thereto or cause of such 
action shall accrtie, and not after. 

173. Provided, That the time during 
which the person who hath or shall have 
such right or title or cause of action, shall 
have been under the age of twenty-one 
years, feme covert, or insane, shall not be 
computed as part of the said twenty years. 

174. —Section 11. That if a mortgagee, 
and those under him, be in possession of 
lands, &c. contained in the mortgage or any 
part thereof, for twenty years after default 
of payment, then the right or equity of re¬ 
demption therein, shall be barred forever. 

175. —Section 13. That no person or 
persons, bodies politic or corporate, shall 
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be sned or impleaded by the state of New 
Jersey, for any land, &c. or any rents, 
revenues, or profits thereof, but within 
twenty years after the right, title or cause 
of action to the same shall accrue and not 
After. 

176. —2. Jls to personal actions . It is 
enacted that all actions of trespass quare 
clausum fregit ; trespassdetinue ; trover ; 
replevin ; debt, founded on any lending or 
contract without specialty, or for arrearages 
of rent due on a parol demise; of account, 
(except such actions as concern the trade 
of merchandise between merchant and mer¬ 
chant, their factors, agents and servants;) 
and on the case, (except actions for slander,) 
shall be commenced and sued within six 
years next after the cause of such actions 
shall have accrued, and not after. That all 
actions of trespass for assault, menace, bat¬ 
tery, wounding and imprisonment, or any 
of them, shall be commenced and sued 
within four years next after the cause of 
such actions shall have accrued and not 
after. That every action upon the case for 
words, shall be commenced and sued within 
two years next after the words spoken, and 
not after. Persons within the age of twenty- 
one years, femes covert or insane, may in¬ 
stitute such actions within such time as is 
before limited after his or her coming to or 
being of full age, discoverture, or sane 
memory. 

177. The act of February 7, 1799, s. 
6 , provides that every action of debt, or 
covenant for rent, or arrearages of rent, 
founded upon lease under seal; debt on 
any bill or obligation for the payment of 
money only, or upon any award, under the 
hands and seals of arbitrators, for the pay¬ 
ment of money only, shall be commenced 
and sued within sixteen years next after the 
cause of such action shall have accrued, 
and not after; but if any payment shall 
have been made on any such lease, specialty 
or award, within or after the said period of 
sixteen years, then an action, instituted on 
such lease, specialty or award, within six¬ 
teen years after such payment, shall be 
effectual in law, and not after. Provided, 
That the time during which the person, who 
is or shall be entitled to any of the actions 
specified in this section, shall have been 
within the age of twenty-one years, feme 
covert, or insane, shall not be taken or 
computed as part of the said limited period 
of sixteen years. 

178. —3. Jls to crimes . By the statute 


passed February 17,1829, Harr. Comp. 243, 
all indictments for offences punishable with 
death, (except murder,) must be found within 
three years, and all offences not punishable 
with death, must be brought within two 
years; except, as to both, where the offender 
flies. 

179. —4. Jls to penal actions . By the 
statute of February 7, 1799, Rev. Laws, 
410, all popular and qui turn actions, and 
also all actions on penal statutes by the 
party grieved, must be brought within two 
years. 

180. New York. The provisions limit¬ 
ing the time of commencing actions, are 
contained in the Revised Statutes, part 3, 
chapter 4, tit. 2, and are substantially as 
follows : 

181. —1. Jls to lands . The people of 
this state will not sue or implead any person 
for, or in respect to any lands, tenements, or 
hereditaments, or for the issues or the profits 
thereof, by reason of any right, or title of 
the said people to the same, unless, 1. Such 
right shall have accrued within twenty years 
before any suit, or other proceeding for the 
same shall have been commenced ; or unless, 
2. The said people or those from whom they 
claim, shall have received the rents and 
profits of such real estate, or some part 
thereof, within the said space of twenty 
years. Grantees of the state cannot recover, 
if the state could not; and when patents 
granted by the state are declared void for 
fraud, a suit may be brought at any tin e 
within twenty years thereafter. 

182. No action for the recovery of any 
lands, tenements, or hereditaments, or for 
the recovery of the possession thereof, shall 
be maintained, unless it appear, that the 
plaintiff, his ancestor, predecessor or grantor, 
was seised or possessed of the premises in 
question within twenty years before the com¬ 
mencement of such action. 

183. No avowry or cognizance of title 
of real estate, or to any rents or services, 
shall be valid, unless it appear that the 
person making the avowry, or the person in 
whose right the cognizance is made, or the 
ancestor, predecessor, or grantor of such 
person, was seised or possessed of the pro¬ 
mises in question, within twenty years before 
committing the act, in defence of which the 
avowry or cognizance is made. 

184. No entry upon real estate shall be 
deemed sufficient or valid as a claim, unless 
an action be commenced thereupon within 
one year after the making of such entry, and 


within twenty years from the time when the 
riirht of making so eh entry accrued. 

18o. All writs of scire facias upon fines, 
heretofore levied, of any manors, lands, 
tenements, or hereditaments, shall be sued 
out within twenty years next after the title 
or cause of action first descended or fallen, 
and not after that period. ^ 

1 SO. If any person entitled to commence 
any action as above specified, or to make any 
entry, avowrv, or cognizance, be at the time 
such title shall first descend or accrue, either, 

1 . Within the age of twenty-one years; or, 

2. Insane; or, 3. Imprisoned on any cri¬ 
minal charge or in execution upon some cou- 
viction of a criminal offence for any term less 
than for life : or, 4. A married woman ; the 
time during which such disability shall con¬ 
tinue shall not be deemed any portion of the 
time above limited, for the commencement of 
such suit, or the making such entry, avowry, 
or cognizance ; but such person may bring 
such action, or make such entry, avowry, or 
cognizance, after the said time so limited, 
and within ten years after such disability 
removed and not after. In case of the death 
of the person entitled to such action, &c., 
before any determination or judgment in the 
case, his heirs may institute the same within 
ton years after his death, but not after. Rev. 
Statutes, part 3, c. 4, tit. 2, article 1. 

187. The 68th section of the act “ to 
simplify and abridge the practice, pleadings 
and proceedings of the courts of this state,” 
(Xew York,) passed the 12th of April 1848, 
known as the Code of Procedure, enacts 
that the provisions of the Revised Statutes, 
contained in the article entitled, “ Of the 
time of commencing actions relating to real 
property,” shall, until otherwise provided by 
statute, continue in force, and be applicable 
to actions for the recovery of real property. 

188. —2. Other actions than for the re¬ 
covery of real property, and actions already 
commenced, or cases where the right of ac¬ 
tion has accrued, to which the statutes in 
force when the said act was passed shall be 
applicable, according to the subject of the 
action, and without regard to the form, must 
be commenced within the times as provided 
for in part 2, t. 2, c. 3 and 4, of the code of 
procedure in the following sections, namely: 

§70. Within twenty years : 

1. An action upon a judgment or decree 
of any court of the United States, or of any 
•Ute or territory within the United States. 

2. An action upon a sealed instrument. 

§ 71. Within six years ; 
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1 . An action upon a contract, obligation 
o t liability, express or implied ; excepting 
those mentioned in section seventy. 

2. An action upon a liability created by 
statute, other than a penalty or forfeiture. 

3. An action for trespass upon real 
property. 

4. An action for taking, detaining or 
injuring any goods or chattels, including 
actions for the specific recovery of personal 
property. 

5. An action for criminal conversation, 
or for any other injury to the person or rights 
of another^ not arising on contract, and not 
hereinafter enumerated. 

6 . An action for relief, on the ground 
of fraud ; the cause of action in such case 
not to be deemed to have accrued, until the 
discovery by the aggrieved party, of the facts 
constituting the fraud. 

§ 72. Within three years : 

1. An action against a sheriff or coroner, 
upon a liability incurred by the doing of an 
act in his official capacity, and in virtue of 
liis office, or by the omission of an official 
duty ; including the non-payment of money 
collected upon an execution. But this 

, section shall not apply to an action for an 
escape. 

2. An action upon a statue, for a penalty 
or forfeiture, where the action is given to the 
party aggrieved, or to such party and the 
people of this state, except where the statute 
imposing it prescribes a different limitation. 

§ 73. Within two years : 

1. An action for libel, slander, assault, 
battery, or false imprisonment. 

2. An action upon a statute, for a for¬ 
feiture or penalty to the people of this state. 

§ 74. Within one year : 

1. An action against a sheriff or other 
officer, for the escape of a prisoner arrested 
or imprisoned on civil process. 

§ 75. In an action brought to recover a 
balance due upon a mutual, open and cur¬ 
rent account, where there have been re¬ 
ciprocal demands between the parties, the 
cause of action shall be deemed to have ac¬ 
crued from the time of the last item in the 
account, on the adverse side. 

§ 76. An action upon a statute for a 
penalty or forfeiture, given in whole or in 
part to any person who will prosecute for 
the same, must he commenced within one 
year after the commission of the offence ; 
and if the action be not‘Commenced within 
the year, by a private party, it may be com¬ 
menced within two years thereafter, in behah 
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of the people of this state, by the attorney- 
general, or the district attorney of the county 
where the offence was committed. 

§ 77. An action for relief, not herein¬ 
before provided for, must be commenced 
within ten years after the cause of action 
shall have accrued. 

§ 78. The limitations prescribed in this 
title shall apply to actions brought in the 
name of the people of this state or for their 
benefit, in the same manner as to actions by 
private parties. 

§79. An action shall not be deemed^ 
commenced, within the meaning of this title, 
unless it appear : 

1. That the summons -or other process 
therein was duly served upon the defendants, 
or one of them ; or 

2. That the summons was delivered, i 
with the intent that it should be actually 
served, to the sheriff of the county in which 
the defendants, or one of them, usually or 
last resided ; or, if a corporation be defend¬ 
ant, to the sheriff of the county in which 
such corporation was established by law, or 
where its general business was transacted, 
or where it kept an office for the transaction 
of business. 

§ 80. If, when the cause of action shall 
accrue against a person, he be out of the 
state, tlie action may be commenced within 
the term herein limited, after his return to the 
state ; and if, after the cause of action shall 
have accrued, he depart from and reside 
out of the state, the time of his absence 
shall not be part of the time limited for the 
commencement of the action. 

§ 81. If a person entitled to bring an 
action, except for a penalty or forfeiture, 
or against a sheriff or other officer for an 
escape, be at the time the cause of action 
accrued, either: 

1. Within the age of twenty-one years; 
or 

2. Insane; or 

3. Imprisoned on a criminal charge, or 
in execution under the sentence of a crimi¬ 
nal court, for a term less than his natural 
life, or 

4. A married woman : 

The time of such disability shall not be 
part of the time limited for the commence¬ 
ment of the action. 

§ 82. If a person entitled to bring^ an 
action, die before the expiration of the time 
limited for the commencement thereof, and 
the cause of action survive, his representa¬ 
tives may commence the action, after the 


expiration of that time, and within one year 
from his death. 

§ 83. When a person shall be an alien 
subject or citizen of a country at war with 
the United States, the time of the continu * 
ance of the war shall not be part of the 
period limited for the commencement of the 
action. 

§ 84. If an action shall be commenced 
within the time prescribed therefor, and a 
judgment therein for the plaintiff be re¬ 
versed, on appeal, the plaintiff, or if he die 
and the cause of action survive, his heirs or 
representatives may commence a new action 
within one year after the reversal. 

§ 85. When the commencemcut of an 
action shall be stayed by injunction, the 
time of the continuance of the injunction 
shall not be part of the time limited for the 
commencement of the action. 

§ 86. No person shall avail himself of 
a disability, unless it existed when his right 
of action accrued. 

§ 87, When two or more disabilities 
shall exist, the limitation shall not attach 
until they all be removed. 

§ 88. This title shall not affect actions 
to enforce the payment of bills, notes, or 
other evidences of debt issued by moneyed 
corporations, or issued or put in circulation 
as money. 

§ 89. This title shall not affect actions 
against directors or stockholders of a 
moneyed corporation, to recover a penalty 
or forfeiture imposed, or to enforce a lia¬ 
bility created, by the second title of the 
chapter of the Revised Statutes, entitled 
“ Of Incorporationsbut such actions 
must be brought within six years after the 
discovery, by the aggrieved party, of the * 
facts upon which the penalty or forfeiture 
attached, or the liability was created. 

§ 90. Where the time for commencing 
an action arising on contract shall have 
expired, the cause of action shall not be 
deemed revived by an acknowledgment or 
new promise, unless the same be in writing, 
subscribed by the party to be charged 
thereby. 

189. North Carolina. By the Revised 
Statutes, chapter 65, it is provided as fol¬ 
lows, to wit: 

190. 1. JIs to lands . § 1. That no 

person or persons, nor their heirs, which 
hereafter shall have any right or title to 
any lands, tenements, or hereditaments, 
shall thereunto enter or make any claim, 
but within seven years^next after his, her, 
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or their riirlit or title descended or accrued, 
and in default thereof, such person or per¬ 
sons, so not entering or making claim, shall 
be utterly excluded and disabled from any 
entry or claim thereafter to be made : Pro¬ 
vided, nevertheless, that if any person or 
persons, that is or hereafter shall be entitled 
to any right or claim of lands, tenements 
or hereditaments, shall be, at the time the 
said right or title first descended, accrued, 
come or fallen, within the age of twenty-one 
years, feme covert , non compos mentis , im¬ 
prisoned or beyond seas, that then such 
person or persons shall and may, notwith¬ 
standing the said seven years be expired, 
commence his, her or their suit, or make 
his, her, or their entry, as he, she, or they 
might have done before this act, so as such 
person or persons shall, within three years 
next after full age, discoverture, coming of 
sound mind, enlargement out of prison, or 
persons beyond seas, within eight years ; 
after the title or claim becomes due, take j 
benefit and sue for the same, and at no time ; 
after the times or limitations herein speci¬ 
fied ; but that all possessions, held without 
suing such claim as aforesaid, shall be a 
perpetual bar against all, and all manner 
of persons whatsoever, that the expectation 
of heirs may not, in a short time, leave 
much land unpossessed, and titles so per¬ 
plexed, that no man will know of whom to 
take or buy land. Provided also, that if 
in any action of ejectment for the recovery 
of any lands, tenements or hereditaments, 
judgment be given for the plaintiff, and the 
same be reversed for error, or a verdict pass I 
for the plaintiff, and, upon matter alleged | 
in arrest of judgment, the judgment be 
given against the plaintiff that he take no¬ 
thing by his plaint, writ or bill, or a verdict 
be given against the plaintiff, in all* such 
cases the party plaintiff, his heirs or execu¬ 
tors, as the case shall require, may com¬ 
mence a new action or suit from time to 
time, withia one year after such judgment 
reversed, or judgment given against the ! 
plaintiff. ] 

191.—§ 2. Where any person or persons, ! 
or the person or persons under whom he, 
she, or they claim, shall have been, or shall ! 
continue to be, in possession of any lands, 
tenements or hereditaments whatsoever, 
under titles derived from sales, made either | 
by creditors, executors or administrators of 
any person deceased, or by husbands and 
their wives, or by endorsement of patents 
or other colorable title, for the space of 


twenty-one years, all such possessions of 
lands, tenements or hereditaments, under 
such title, shall be and are hereby ratified, 
confirmed and declared to be a good and 
legal bar, against the entry of any person 
| or persons, under the right or claim of the 
' state, to all intents and purposes whatsoever; 
Provided, nevertheless, that the possession 
I so set up shall have been ascertained and 
identified under known and visible lines or 
boundaries. 

192. —2. As to personal actions . § 3. 

All actions of trespass, detinue, actions sur 
trover and replevin for taking away of 
goods and chattels, all actions of account 
and upon the case, all actions of debt for 
arrearages of rent, all actions of debt 
grounded upon any lending or contract 
without specialty, and all actions of assault, 
menace, battery, wounding, and imprison¬ 
ment, or any of them, which shall be sued or 
brought, shall be commenced or brought 
within the time and limitation in this act ex¬ 
pressed, and not after ; that is to say, actions 
of account render, actions upon the case, ac¬ 
tions of debt for arrearages of rent, actions 
of debt upon simple contract, actions of de¬ 
tinue, replevin, and trespass either for goods 

j and chattels or quare clausum fregit, within 
three years next after the cause of such ac¬ 
tion or suit, and not after ; except such ac- 
compts as concern the trade of merchandise, 
between merchant and merchant, and their 
factors, or servants ; and the said actions of 
trespass, of assault and battery, wounding, 
imprisonment, or any of them, within one 
year after the cause of such action or suit, 
and not after ; and the said actions upon the 
case for words, within six months after the 
words spoken, and not after. 

193. —§ 4. Provided, nevertheless, that 
if, on any of the said actions or suits, judg¬ 
ment be given for the plaintiff, and the same 
be reversed by error, or a verdict pass for 
the plaintiff, and upon matter alleged in 
arrest, of judgment, the judgment be given 
against the plaintiff, that lie take nothing 
by his plaint, writ or bill; or if any of the 
said actions shall be brought by original 
writ, and the defendant cannot be attached 
or legally served with process, in all such 
cases, the party plaintiff, his heirs, executors 
or administrators, as the case shall require, 
may commence a new action or suit, from 
time to time, within a year after such judg¬ 
ment reversed, or such judgment given 
against the plaintiff, or till the defendant 
can be attached or served with the process, 
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bo as to compel him to appear and answer. 
And provided further, that if any person 
or persons, that is or shall be entitled to 
/any such action or trespass, detinue, action 
sur trover, replevin, actions of accompt and 
upon the case, actions of debt for arrearages 
of rent, actions of debt grounded upon any 
lending or contract without specialty, actions 
of assault, menace, battery, wounding, and 
imprisonment, actions of trespass quare clau¬ 
sum fregit , actions upon the case for slan¬ 
derous words, be, or shall be, at the time 
of any such cause of action given or accrued, 
fallen or come, within the age of twenty-one 
years, feme covert , non compos mentis , im¬ 
prisoned or beyond the seas, then such per¬ 
son or persons shall be at liberty to bring 
the same actions, so as they bring the same 
within such times as are before limited, 
after their coming to or being of full age, 
discovert, of sound memory, at large or re¬ 
turned from beyond seas, as other persons 
having no such impediment might have 
done. And provided further, that when 
any person or persons, against whom there 
is cause of action, shall be beyond sea at 
the time of such cause of action given or 
accrued, fallen or come, the person, who 
shall have such cause of action, may bring 
liis action against them within such time or 
times as are hereinbefore limited, for bring¬ 
ing such actions after their return. 

194. —§ 5. The limitation of actions 
shall apply to all bonds, bills, and other 
securities made transferable by law, after 
the assignment or endorsement thereof, in 
the same manner as it operates against pro¬ 
missory notes. 

195. —3. As to penal actions . § 6. All 
actions and suits to be brought on any 
penal act of the general assembly, for the 
recovery of the penalty therein set forth, 
shall be brought within three years after 
the cause of such action or suit shall or may 
have accrued, and not after : Provided, 
that this act shall not affect the time of 
bringing suit on any penal act of the gene¬ 
ral assembly, which hath a time limited 
therein for bringing the same. 

196. Ohio . 1. As to lands. Twenty- 

one years 5 adverse possession of lands 
operates a bar, with a saving in favor of 
infapts, femes covert, persons insane, im¬ 
prisoned or beyond the sea, when the right 
of action accrues. And if a person shall 
have left the state, and remain out of the 
same at the time the cause of action ac¬ 
crued j or shall have left the state or county 


at any time during the period of limitation, 
(that is, after the right of action ha.s ac¬ 
crued,) and remain out of the same in a 
place unknown to the person having the 
right of action, suit may be brought at any 
time within the period of limitation, after 
the return of such person to the state or 
county. 

197. —2. As to personal actions . 1st. 
Actions upon the case, covenant and debt 
founded upon a specialty, or any agreement, 
contract or promise in writing, may be 
brought within fifteen years after the cause 
of action shall have accrued. 

198. —2d. Actions upon the case and 
debt founded upon any simple contract, not 
in writing, and actions on the case for con¬ 
sequential damages, within six years. 

199. —3d. Actions of trespass upon 
property, real or personal, detinue, trover 
and replevin, within four years. 

200. —4th. Actions of trespass for any 
injury done to the person, actions of slander 
for words spoken, or for a libel, actions for 
malicious prosecution, and for false im¬ 
prisonment ; actions against officers for mal¬ 
feasance or nonfeasance in office, and actions 
of debt qui tarn, within one year. 

201. —5th. Actions for forcible entry 
and detainer, or forcible detainer only, 
within two years. 

202. —6th. All other actions within 
four years ; and all penalties and forfeitures' 
given by statute and limited by the statute, 
within the times so limited. 

203. —7th. Infants, femes covert, per¬ 
sons insane or imprisoned, entitled to an 
action of ejectment, may> after the twenty- 
one years have elapsed, briDg their actions 
within ten years after such disability re¬ 
moved, They may bring all other actions, 
within the respective times limited for 
bringing such actions, after the disability 
removed. 

204. —8th. Actions, founded on con¬ 
tracts between persons resident at the time 
of the contract without this state, which are 
barred by the laws of the country where the 
contract was made, are barred in the courts 
of this state. 

205. —9th. In all actions on contracts 
express or implied, in case of payment of 
any part, principal or interest, acknowledg¬ 
ment of an existing liability, debt or claim, 
or any promise to pay the same, within the 
time herein limited, the action may be com¬ 
menced within the time limited after such 
payment, acknowledgment or promise. 
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206.—10th. If judgment be arrested or 
reversed, the suit abate or the plaintiff be¬ 
come nonsuit, and the time limited shall 
have expired, the plaintiff may bring a new 
action within one year after such arrest, re¬ 
versal, abatement or nonsuit. 

‘JOT.—llth. A person who has left the 
state, or resides out of it, or whose place of 
residence is unknown although in the state, 
at the time the cause of action accrues, may 
be sued within the time limited by the act, 
after his return or removal to the state, or 
his place of residence, if in the state, be¬ 
comes known. 0. Stat. vol. 29, 214: Act 
of Feb. 18, 1831. Took effect, June 1, 
1831. Swan’s Col. Laws, 553, 4, 5, 6. 

208. This act only operates upon causes 
of action accruing after the act took effect, 
and all causes of action previously subsisting 
are governed by the statutes (and there 
have been several) in force when the re¬ 
spective causes of action accrued, none of 
the statutes being retrospective in their 
operation. 7 0. R. p. 2, 235, West’s 
Adm’r. v. Hvmer \ Id. 153, Hazlett et al. 
r. Critchficld ct ah: G Id. 96, Bigelow’s 
Exfr. v. Bijielow's Adm’r. 

209. —3. As to j>°nai actions. Prose¬ 
cutions for any forfeitures under a penal 
statute, must be instituted within two years, 
unless otherwise specially provided for. 

210. Pennsylvania. 1, As to lands . 

Froni henceforth no person or persons what¬ 
soever, shall make entry into any manors, 
lands, tenements or hereditaments, after the 
expiration of twenty-one years next after 
his, her or their right or title to the same 
first descended or accrued; nor shall any 
person or persons whatsoever have or main¬ 
tain any writ of right, or any other real or 
possessory writ or action, for any manor, 
lands, tenements or hereditaments, of the 
seisin or possession of him, her or them¬ 
selves, his, her, or their ancestors, or pre¬ 
decessors, nor declare or allege any other 
seisin or possession of him, her or them¬ 
selves, his, her or their ancestors or prede¬ 
cessors, than within twenty-one years next 
before such writ, action, or suit so hereafter 
to be sued, commenced or brought. Act 
of March 26, 1785, s. 2, 2 Smith’s Laws 
Pa. 299. 

211. Section 4, provides, that if any 
person or persons having such right or title 
ne, or shall be at the time such right or 
title first descended or accrued, within the 
age of twenty-one years, feme covert, non 
compos mentis , imprisoned or beyond the 
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seas, or from and without the United States 
of America, then such person or persons, 
and the heir or heirs of such person or per¬ 
sons, shall and may, notwithstanding the 
said twenty-one years be expired, bring bis 
or their action, or make his or their entry, 
as he, she or they might have done, before 
the passing of this act, so as such person or 
persons, or the heir or heirs of such person 
or persons, shall within ten years next after 
attaining full age, discoverture, soundness 
of mind, enlargement out of prison, or 
coming into the said United States, take 
benefit of or sue for the same, and no time 
after the said ten years ; and in case such 
person or persons shall die within the said 
term of ten years, under any of the dis¬ 
abilities aforesaid, the heir or heirs of such 
person or persons shall have the same 
benefit, that such person or persons could 
or might have had, by living until the dis¬ 
abilities should have ceased or been re¬ 
moved : and if any abatement happen in 
any proceeding or proceedings upon such 
right or title, such proceeding or proceed¬ 
ings may be renewed and continued, within 
three years from the time of such abatement, 
but not afterward. 

212. By the act of March 11, 1815, 
the provision above contained, so far as the 
same relates to persons beyond the seas, and 
from and without the United States of 
America, is repealed. 

213. —2. As to personal actions. All 
actions of trespass quare clausum fregii , 
all actions of detinue, trover and replevin, 
for taking away goods and cattle, all actions 
upon account, and upon the case, (other than 
such accounts as concern the trade of mer¬ 
chandise between merchant and merchant, 
their factors or servants,) all actions of 
debt, grounded upon any lending or con¬ 
tract without specialty, all actions of debt 
for arrearages of rent, except the proprie¬ 
taries’ quit rents, and all actions of tres¬ 
pass, of assault, menace, battery, wounding 
and imprisonment, or any of them, which 
shall be sued Dr brought at any time after 
the five and twentieth day of April, which 
shall be in the year of our Lord one thou¬ 
sand seven hundred and thirteen, shall 
be commenced and sued within the time 
and limitation hereafter expressed, and not 
after ; that is to say, the said actions upon 
the case, other than for slander, and the 
said actions for account, and the said ac¬ 
tions for trespass, debt, detinue, and replevin 
for goods or chattels, and the said actions 
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of trespass quart clausum fregit , within six 
years next after the cause of such actions 
or suit, and not after. And the said ac¬ 
tions of trespass, of assault, menace, bat¬ 
tery, wounding, imprisonment, or any of 
them, within two years next after the cause 
of such actions or suit, and not after. And 
the said actions upon the case for words, 
within one year next after the words spoken, 
and not after. Act of March 27, 1713, 
s. 1. 

214. If in any of the said actions or 
suits, judgment be given for the plaintiff, 
and the same be reversed by error, or a 
verdict passed for the plaintiff, and upon 
matter alleged in arrest of judgment, the 
judgment be given against the plaintiff, that 
he take nothing by his plaint, writ or bill, 
then and in every such case, the party plain¬ 
tiff, his heirs, executors,'or administrators, 
as the case may require, may commence a 
new action or suit, from time to time, within 
a year after such judgment reversed, or 
given against the plaintiff, as aforesaid, and 
not after. Id. s. 2. 

215. In all actions upon the case, for 
slanderous words, to be sued or prosecuted 
by any person or persons, in any court 
within this province, after the said twenty- 
fifth day of April next, if the jury upon 
trial of the issue in such action, or the jury 
that shall inquire of the damages, do find 
or assess the damages under forty shillings, 
then the plaintiff or plaintiffs iu such action 
shall have and recover only so much costs 
as the damages so given or assessed, do 
amount unto, without any further increase 
of the same. Id. s. 4. 

216. Provided nevertheless, that if any 
person or persons who is or shall be entitled 
to any such action or trespass, detinue, 
trover, replevin, actions of account, debt, 
actions for trespass, for assault, menace, 
battery, wounding or imprisonment, actions 
upon the case for words, be, or, at the time 
of any cause of such action given or ac¬ 
crued, fallen, or come, shall he within the 
age of twenty-one years, feme covert, non 
compos mentis, imprisoned or beyond the 
sea, that then such person or persons shall 
he at liberty to bring the same actions, so 
as they take the same within such times as 
are hereby before limited, after their coming 
to or being of full age, discoverture, of 
sound memory, at large, or returning into 
this province as other persons. Id. s. 5. 

217. —3. Jls to penal actions . All ac¬ 
tions, suits, bills, indictments, or informa¬ 


tion, which shall be brought for any for¬ 
feiture upon any penal act of assembly made 
or to be made, whereby the forfeiture is or 
shall be limited to the commonwealth only, 
shall hereafter bo brought within two years 
after the offence was committed, and at no 
time afterwards , and all actions, suits, bills, 
or informations which shall be brought for 
any forfeiture upon any penal act of as¬ 
sembly made or to be made, the benefit and 
suit whereof is or shall be by the said act 
limited to the commonwealth, and to any 
person or persons that shall prosecute in 
that behalf, shall be brought by any person 
or persons that may lawfully sue for the 
same, within one year next after the offence 
was committed ; and in default of such pur¬ 
suit, then the same shall he brought for the 
commonwealth, any time within one year 
after that year ended; and if any action, 
suit, bill, indictment or information shall be 
brought after the time so limited, the same 
shall be void, and where a shorter time is 
limited by any act of assembly, the prose¬ 
cution shall be within that time. Act of 
March 26, 1785, s. 6. 

218. Rhode Island . 1. Jls to lands . It 
is enacted that where any person or persons, 
or others from whom he or they derive their 
titles, either by themselves, tenants or les¬ 
sees, shall have been, for the space of 
twenty years, in the uninterrupted, quiet, 
peaceable and actual seisin and possession of ’ 
any lands, tenements or hereditaments in 
the state, during the said time, claiming the 
same as his, her or their proper, sole and 
rightful estate in fee-simple, such actual 
seisin and possession shall be allowed to 
give and make a good and rightful title to 
such person or persons, their heirs and 
assigns, forever ; saving and excepting how¬ 
ever, the rights and claims of persons under 
ago, non compos mentis , feme covert , and 
persons imprisoned, or beyond seas, they 
bringing their suits for the recovery of such 
lands, &c., within the space of ten years 
next after the removal of such impediment; 
saving also, the rights and claims of any 
person or persons, having any estate in re¬ 
version or remainder, expectant or depend¬ 
ent on any lands, &e., after the determina¬ 
tion of the estate for years, life, &c.; such 
person or persons pursuing his or their title 
by due course of law, within ten years after 
his or their right of action shall accrue. 

219. —2. Jls to personal actions . It 
provides, that all actions upon the case, 
(except actions foi slander,) all actions oi 
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account, (except, such as concern trade and 
merchandise between merchant and mer¬ 
chant, their factors or servants,) all actions 
of detinue, replevin and trover, all actions 
of debt founded upon any contract without 
specialty, and all actions of debt for arrear¬ 
ages of rents, must be commenced within six 
years next after the accruing of the cause 
of said actions, and not after. That all 
actions of trespass for breaking enclosures, 
and all other actions of trespass for any 
assault, batter}', wounding and imprison¬ 
ment, must be commenced within four years 
next after the accruing of such cause of 
action, and not after. And that actions 
upon the ease for words spoken, must be 
commenced within two years next after the 
words spoken, and not after. If the per¬ 
son against whom there is any such cause 
of action, at the time the same accrued, 
was without the limits of the state, and did 
not leave property or estate therein, that 
could, by common and ordinary process of 
law be attached, in that case, the person 
who is entitled to such action, may com¬ 
mence the same, within the respective 
periods limited in the preceding clause, 
after such person’s return into the state. 
If a person, entitled to any of the before 
described actions, is at the time any such 
cause of action accrues, within the age of 
twenty-one, feme covert, non compos men - 
tis, imprisoned, or beyond sea, such person 
may commence the same within the times 
respectively, limited as above, after being 
of full age, discovert, of sane memory, at 
large, or returned from beyond sea. 

220. South Carolina . 1. As to lands. 

By the act of 1712, s. 2, it is enacted, 
that if any person or persons to whom any 
right or title to lands, tenements or here¬ 
ditaments within this province, shall here¬ 
after descend or come, do not prosecute the 
same within five years after such right or 
title accrued, that then he or they, and all 
claiming under him or them, shall be for¬ 
ever barred to recover the same. 

221. By section 5, that not only the 
persons who have not made claim within the 
time limited shall be barred, but also, all 
persons that shall come under such as have 
lost their claim. 

222. And by section 2, that any person 
or persons beyond the seas, or out of the 
limits of this province, feme covert, or im¬ 
prisoned, shall be allowed the space of seven 
years to prosecute their right or title, or 
claim to any lands, tenements, or heredita¬ 


ments in this province, after such right and 
title accrued to them or any of them, and 
at no time after the said seven years ; and 
also, any person or persons that are under 
the age of twenty-one years, shall be allowed 
to prosecute their claims at any timo within 
two years after they come of age, and if be¬ 
yond the seas, three years.” But a subse¬ 
quent act, in 1778 ; Pub. L. 455, s. 2 ; as 
to persons under twenty-one, allows fivo 
years to prosecute tbeir right to lands, aftei 
coining to twenty-one. 

223. —2. Jis to personal actions . By 
the act of 1712, s. 6, actions of account, 
and upon the case, (other than case for 
slander, and upon such accounts as concern 
the trade of merchandise between merchant 
and merchant, their factors or servants ;) of 
debt grounded upon any lending or contract 
without specialty, or for arrearages of rent 
reserved by indenture ; of covenant; of tres¬ 
pass, and trespass quare clausum fregit; of 
detinue, and of replevin for taking away of 
goods and chattels; must be commenced 
within four years next after the cause of 
such action or suits, and not after. Actions 
of trespass, of assault and battery, wound¬ 
ing, imprisonment, or any of them, within 
one year next after the cause of action ; and 
actions on the case for words, within six 
months next after the words spoken, and 
not after. 

224. There are various minute provi¬ 
sions in the savings, in favor of persons under 
age, insane, beyond seas, imprisoned, and of 
femes covert. 

225. When the defendant is beyond sea3 
at the time any personal action accrues, the 
plaintiff may sue, after his return, within 
such times as is limited for bringing such 
action. Act of 1712, s. 6. 

226. Tennessee . 1. As to lands . The 
act of Nov. 16, 1819, c. 28, 2 Scott, 482, 
enacts in substance : § 1. That any persons, 
their heirs or assigns, who shall, at the i 
passing of the act, or at any time after, 
have had seven years’ possession of any 
lands, tenements, or hereditaments, which ( 
have been granted by this state, or the state 
of North Carolina, holding or claiming the 
same under a deed or deeds of conveyance, 
devise, graDt, or other assurance, purporting 
to convey an estate iu fee simple, and no 
claim by suit in law or equity effectually 
prosecuted shall have been set up, or made 
to said land, &c., within the aforesaid time, 
in that case, the persons, or their heirs or 
assigns, so holding possession, shall be en~ 
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titled to keep and hold in possession, such 
quantity of land as shall be specified and 
described in his or their deed of conveyance, 
devise, grant, or other assurance, as afore¬ 
said, in preference to and against all and all 
manner of persons whatsoever ; and any per¬ 
sons or their heirs, who shall neglect or 
have neglected, for the said term of seven 
years, to avail themselves of any title legal 
or equitable which they may have had to 
any lands, &c., by suit in law or equity, 
effectually prosecuted against the persons in 
possession, shall be for ever barred; and 
the persons so holding, their heirs or assigns, 
for the term aforesaid, shall have an inde¬ 
feasible title in fee simple to such lands. 
See 3 Am. Jur. 255. 

227. —§ 2. That no persons, or their 
heirs, shall maintain any action in law or 
equity for any lands, &c., but within seven 
years next after his, her, or their right to 
commence, have, or maintain such suit, shall 
have come, fallen, or accrued; and that all 
suits in law or equity shall be commenced 
and sued*within seven years next after the 
title or cause of action accrued or fallen, 
and at no time after the said seven years 
shall have passed. 

228. Persons who, when title first ac¬ 
crued, were within twenty-one years of age, 
femes covert, non compos mentis, imprisoned, 
or beyond the limits of the United States, 
or the territories thereof, may bring their 
action at any time, so as such suit is com¬ 
menced within three years next after his, 
her, or their respective disabilities or death, 
and not after; and it is further provided, 
that in the construction of the savings, 
no cumulative disability shall prevent the 
bar. 

229. —§ 3. That if, in any of the said 
actions or suits, judgment is given for the 
plaintiff and is reversed for error, or verdict 
pass for the plaintiff, and upon matter alleged 
in arrest of judgment, the judgment be given 
against the plaintiff, that he take nothing, 
Ac.; or, if the action be commenced by 
original writ, and the defendant cannot be 
legally attached, or served with process, in 
such case the plaintiff, his heirs, executors, 
or administrators, as the case is, may com¬ 
mence a new action, from time to time, 
within a year after such judgment reversed 
or given against the plaintiff, or until the 
defendant can he attached, or served with 
process, so as to compel him, her, or them 
to appear and answer. 

230. —§ 4. Provided, that this act shall 


have no bearing on the lands reserved for 
the use of schools. 

231. —2. jIs to personal actions. Actions 
of account render ; upon the case ; debt for 
arrearages of rent; detinue ; replevin ; and 
trespass quare clausum fregit; must he 
brought within three years next after the 
cause of such action, and not after : except 
such accounts as concern the trade of mer¬ 
chandise, between merchant and merchant, 
and their factors or servants. Actions of 
trespass, assault and battery, wounding, 
and imprisonment, or any of them, within 
one year after the cause of such action, and 
not after: and actions of the case for words, 
within six months after the words spoken, 
and not after. Act of 1715, c. 27, s. 5. 
Persons who, at the time the cause of action 
accrued, are within the age of twenty-one 
years, femes covert, non compos mentis, 
imprisoned, or beyond seas, may bring their 
actions within the time above limited, after 
the removal of the disability. Id. s. 9. 

232. The act of 1756, c. 4, 1 Scott, 89, 
contains the following enactment: 1. Where 
the plaintiff founds his demand upon a book 
account for goods, wares, and merchandise, 
sold and delivered, or work done, and 
solely relies for proof of delivery of the 
articles upon his oath, such oath shall not 
be admitted to prove the delivery of any 
articles in the book, of longer standing than 
two years. 

233. —2. And no such book of accounts, 
although proved by witnesses, shall he re¬ 
ceived in evidence for goods, Ac., sold, or 
work done, above five years before action 
brought, except of persons being out of the 
government, or where the account shall be 
settled and signed by the parties. 

234. —3. Creditors of any deceased per¬ 
son, residing in the state, shall, within two 
years, and out of the state, within three 
years, from the qualification of the executors 
or administrators, make demand of their 
respective accounts, debts, and demands, of 
every kind whatsoever, to such executors, 
and administrators, and on failure to make 

t ' m 

the demand, and bring suit within those 
times, shall be for ever barred ; saving to 
infants, non compotes, and femes covert, 
one year to sue, after the disability removed. 
But if any creditor, after making demand 
of his debt, Ac., of the executor or adminis¬ 
trator, shall delay his suit at their special 
request, then the demand shall not be burred 
during the time of indulgence. 

235. Vermont. 1. Criminal cases. Sect. 1, 
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All actions, suits, bills, complaints, in¬ 
formations, or indictments, for any crime 
or misdemeanor, other than theft, robbery, 
buHilary* foniorv, arson, and murder, shall 
be brought, had, commenced, or prosecuted 
within throe years next after the offence 
was committed, and not after. 

23d, —Sect. 2. All complaints and pro¬ 
secutions for theft, robbery, burglary, and 
foriierv, shall be commenced and prosecuted 
within six years next after the commission 
of the offence, and not after. 

237.—Sect. 3. If any action, suit, bill, 
complaint, information, or indictment, for 
any crime or misdemeanor, other than 
arson and murder, shall be brought, had, 
connueueed, or prosecuted, after the time 
limited by the two preceding sections, such 
proceedings shall be void, and of no effect. 

233.—Sect. 4. All actions and suits, 
upon any statute, for any penalty or for¬ 
feiture, giveu in whole or in part to any 
person who will prosecute for the same, 
shall be commenced within one year after 
the offence was committed, and not after. 

239. —Sect. 5. If the penalty is given 
in whole or in part to the state, or to any 
county or town, or to the treasury thereof, 
a suit therefor may be commenced by or in 
behalf of the state, county, town or trea¬ 
sury, at any time within two years after the 
offence was committed, and not afterwards. 

240. —Sect. 6. All actions, upon any 
statute, for any penalty or forfeiture, given 
in whole or in part to the party aggrieved, 
shall be commenced within four years after 
the offence was committed, and not after. 

241. —Sect. 7. The six preceding sec¬ 
tions shall not apply to any bill, complaint, 
information, indictment or action, which is 
or shall be limited by any statute, to be 
brought, had, commenced or prosecuted 
within a shorter or longer time than is pre¬ 
scribed in these six sections; but such bill, 
complaint, information, indictment or other 
suit, shall be brought and prosecuted with¬ 
in the time that may be limited by such 
statute. 

242. —-Sect. 8. When any bill, com¬ 
plaint, information or indictment shall be 
exhibited in any of the cases mentioned in 
this chapter, the clerk of the court, or ma¬ 
gistrate, to whom it shall be exhibited, shall, 
at the time of exhibiting, make a minute 
thereon, in writing, under his official signa¬ 
ture, of the true day, month and year, when 
the same was exhibited. 

-43.—Sect. 9. When any action shall 


be commenced, in any of the cases men¬ 
tioned in this chapter, the clerk or magis¬ 
trate, signing the writ, shall enter upon it a 
true minute of the day, month and year, 
when the same was signed. 

244. —Sect. 10. EveTy bill, complaint, 
information, indictment or writ, on which a 
minute of the day, month and year, shall 
not be made, as provided by the two pre¬ 
ceding sections, shall, on motion, be dis¬ 
missed. 

245. —Sect. 11. None of the provisions 
of this chapter shall apply to suits against 
moneyed corporations, or against the direc¬ 
tors or stockholders thereof, to recover any 
penalty or forfeiture imposed, or to enforce 
any liability created by the act of incorpo¬ 
ration or any other law; but all such suits 
shall be brought witbin six years after the 
discovery, by the aggrieved party, of the 
facts upon which such penalty or forfeiture 
attached, or by which such liability was 
created. 

246. —2. Real and personal actions and 
rights of entry . Sec. 1. No action for 
the recovery of any lands, or for the reco¬ 
very of the possession thereof, shall be main¬ 
tained, unless such action is commenced 
within fifteen years next after the cause of 
action first accrued to the plaintiff, or those 
under whom he claims. 

247. —Sect. 2. No person, having right 
or title of entry into houses or lands, shall 
thereinto enter, but within fifteen years next 
after such right of entry shall accrue. 

248. —Sect. 3. The right of any person 
to the possession of any real estate shall 
not be impaired or affected, by a descent 
being hereafter cast in consequence of the 
death of any person in possession of such 
estate. 

249. —Sect. 4. The first two sections of 
this chapter, so far as they relate to or affect 
lands granted, given, sequestered or appro¬ 
priated to any public, pious or charitable 
use, shall take effect from and after the first 
day of January, in the year of our Lord 
eighteen hundred and forty-two, and, until 
that day, the laws now in force relating to 
such lands, shall continue in operation. 

250. —Sect. 5. The following actions 
shall be commenced within six years next 
after the cause of action accrued, and not 
after: 

First. All actions of debt founded upon 
any contract, obligation or liability, not 
under seal, excepting such as are brought 
upon the judgment or decree of some court 
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of record of the United States, or of this 
or some other state : 

Second. All actions upon judgments 
rendered in any court not being a court of 
record: 

Third. All actions of debt for arrearages 
of rent: 

Fourth. All actions of account, assump¬ 
sit or on the case, founded on any contract 
or liability, express or implied : 

Fifth. All actions of trespass upon 
land : 

Sixth. All actions of replevin, and all 
other actions for taking, detaining or injur¬ 
ing goods or chattels : 

Seventh. All other actions on the case, 
except actions for slanderous words, and for 
libels. 

251. —Sect. 6. All actions for assault 
and battery, and for false imprisonment, 
shall be commenced within three years next 
after the cause of action shall accrue, and 
not afterwards. 

252. ; —Sect. 7. All actions for slander¬ 
ous words, and for libels, shall be com¬ 
menced within two years next after the 
cause of action shall accrue, and not after. 

253. —Sect. 8. All actions against she¬ 
riffs, for the misconduct or negligence of 
their deputies, shall be commenced within 
four years next after the cause of action 
shall accrue, and not afterwards. 

254. —Sect. 9. None of the foregoing 
provisions shall apply to any action brought 
upon a promissory note, which is signed in 
the presence of an attesting witness, but the 
action, in such case, shall be commenced 
within fourteen years next after the cause 
of action shall accrue thereon, and not after¬ 
wards. 

255. —Sect. 10. All actions of debt or 
scire facias on judgment shall be brought 
within eight years, next after the rendition 
of such judgment, and all actions of debt 
on specialties within eight years after the 
cause of action accrued, and not afterwards. 

256. —Sect. 11. All actions of covenant, 
other than the covenants of warranty, and 
seisin, contained in deeds of conveyance of 
lands, shall be brought within eight years 
next after the cause of action shall accrue, 
and not after. 

257. —Sect. 12. All actions of covenant, 
brought on any covenant of warranty, con¬ 
tained in any deed of conveyance of land, 
shall be brought within eight years next 
after there shall have been a final decision 
against the title of the covenantor in such 


deed; and all actions of covenant brought 
on any covenant of seisin, contained in any 
such deed, shall be brought within fifteen 
years next after the cause of action shall 
accrue, and not after. 

258. —Sect. 13. When any person shall 
be disabled to prosecute an action in the 
courts of this state, by reason of his being 
an alien, subject or citizen of any country 
at war with the United States, the time of 
the continuance of such war shall not be 
deemed any part of the respective periods, 
herein limited for the commencement of any 
of the actions before mentioned. 

259. —Sect. 14. If, at the time when 
any cause of action of a personal nature, 
mentioned in this chapter, shall accrue 
against any person, he shall be out of the 
state, the action may be commenced, within 
the time herein limited therefor, after such 
person shall come into the state ; and if, 
after any cause of action shall have accrued, 
and before the statute has run, the person 
against whom it has accrued, shall be ab- 
sent from and reside out of the state, and 
shall not have known property within this 
state, which could, by the common and or¬ 
dinary process of law, be attached, the time 
of his absence shall not be taken as any part 
of the time limited for the commencement 
of the action. 

260. —Sect. 15. If any person, entitled, 
to bring any of the actions, before men¬ 
tioned in this chapter, or liable to any such 
action, shall die before the expiration of the 
time herein limited therefor, or within thirty 
days after the expiration of the said time, 
and if the cause of action does by law sur¬ 
vive, the action may be commenced, by the 
executor or administrator, within two years 
after such death, or against the administra¬ 
tor or executor of the deceased person, or 
the same may be presented to the commis¬ 
sioners on said estate, as the case may be, 
at any time within two years after the grant 
of letters testamentary or of administration, 
and not afterwards, if barred by the provi¬ 
sions of this chapter ; provided, however, 
if the commissioners on such estate are re¬ 
quired to make their report to the probate 
court before the expiration of said two 
years, the claim against the deceased shall 
be presented to the commissioners within 
the time allowed other creditors to present 
their claims. 

261. —Sect. 16. If, in any action, duly 
commenced within the time in this chap¬ 
ter limited and allowed therefor, the writ 



shall fail of a sufficient service, or re¬ 
turn, l>v anv unavoidable accident, or by 
any default or neglect of the officer to whom 
it is committed, or if the writ shall be 
abated, or the action otherwise defeated or 
avoided, by the death of any party thereto, 
or for anv matter of form, or if after a ver¬ 
dict for the plaintiff, the judgment shall be 
arrested, or if a judgment for the plaintiff 
shall be reversed on a writ of error, or on 
exceptions, the plaintiff may commence a 
new action for the same cause, at any time 
within one year after the abatement or 
other determination of the original suit, or 
after the reversal of the judgment therein ; 
and if the cause of action does by law sur¬ 
vive, bis executor or administrator may, in 
case of bis death, commence such new action 
within the said one year ; or, if no executor 
or administrator be appointed within that 
time, then within one year after letters tes¬ 
tamentary or of administration shall have 
been granted to him. 

26*2.—Sec. 17. Whenever the com¬ 
mencement of any suit shall be stayed by 
an injunction of aoy court of equity, the 
time, during which such injunction shall be 
in force, shall not be deemed any portion 
of the time in this chapter limited, for the 
commencement of suit. 

203.—Sect. IS. If any person, entitled 
to bring any action in this chapter specified, 
shall, at the time when the cause of action 
accrues, be a minor or a married woman, 
insane or imprisoned, such person may bring 
the said action, within the times in this 
chapter respectively limited, after the dis¬ 
ability shall be removed. 

264. —Sect. 19. None of the provisions 
of this chapter shall apply to suits, brought 
to enforce payment on bills, notes or other 
evidences of debt, issued by moneyed 
corporations. 

265. —Sect. 20. All the provisions of 
this chapter shall apply to the case of a debt 
or contract, alleged by way of set-off; and 
the time of limitation of such debt shall be 
computed in like manner as if an action had 
been commenced therefor, at the time when 
the plaintiff’s action was commenced. 

266. —Sect. 21. The limitations, herein 
before prescribed for the commencement of 
actions, shall apply to the same actions, 
when brought in the name of the state, or 
in the name of any officer, or otherwise, for 
the benefit of the state, in the same manner 
as to actions brought by citizens. 

26*7.—Sect. 22. In actions of debt, or 


upon the case, founded on any contract, 
no acknowledgment or promise shall be 
evidence of a new or continuing contract, 
whereby to take any case out of the provi¬ 
sions of this chapter, or to deprive any party 
of the benefit thereof, unless such acknow¬ 
ledgment or promise be made or contained 
by or in some writing, signed by the party 
chargeable thereby. 

268. —Sect. 23. If there are two or 
more joint contractors, or joint executors or 
administrators of any contractor, no such 
joint contractor, executor or administrator 
shall lose the benefit of the provisions of 
this chapter, so as to be chargeable by rea¬ 
son only of any acknowledgment or promise, 
made or signed by any other or others of 
them. 

269. —Sect. 24. In actions commenced 
against two or more joint contractors, or 
joint executors or administrators of any 
contractor, if it shall appear on the trial, or 
otherwise, that the plaintiff is barred by the 
provisions of this chapter, as to one or more 
of the defendants, but is entitled to recover 
against any other or others of them, by 
virtue of a new acknowledgment or promise, 
or otherwise, judgment shall be given for 
the plaintiff as to any of the defendants 
against whom he is entitled to recover, and 
for the other defendant or defendants 
against the plaintiff. 

270. —Sect. 25. If, in any action on 
contract, the defendant shall plead in abate¬ 
ment, that any other person ought to have 
been jointly sued, and issue be joined on 
that plea, and it shall appear on the trial, 
that the action was, by reason of the provi¬ 
sions of this chapter, barred against the 
person so named in the plea, the said issue 
shall be found for the plaintiff. 

271. —Sect. 26. Nothing, contained in 
the four preceding sections, shall alter, take 
aw&y or lessen the effect of a payment of 
any principal or interest, made by any 
person. 

272. —Sect. 27. If there are two or 
more joint contractors or joint executors or 
administrators of any contractor, no one of 
them shall lose the benefits of the provisions 
of this chapter, so as to be chargeable by 
reason only of any payment, made by any 
other or others of them. 

273. —Sect. 28. None of the provisions 
of this chapter, respecting the acknowledg¬ 
ment of a debt, or a new promise to pay it, 
shall apply to any such acknowledgment or 
promise, made before the first day of Janu- 
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ary, in y the year of our Lord eighteen hun¬ 
dred and forty-two, but every such last 
mentioned acknowledgment or promise, 
although not made in writing, shall have 
the same effect as if no provisions, relating 
thereto, had been herein contained. 

274. —Sect. 29. The provisions of this 
chapter, which alter or vary the law, now 
in force relative to the limitation of actions, 
shall not apply to any case, where the cause 
of action accrues before this chapter shall 
take effect, and go into operation ; and in 
all cases, where the cause of action accrues 
before this chapter takes effect, the laws 
now in force limiting the time for the com¬ 
mencement of suits thereon, shall continue 
in operation. 

275. Virginia . 1. As to lands . All 
writs of formedon in descender, remainder, 
or reverter, of any lands, tenements or 
hereditaments, shall be sued out within 
twenty years next after the title or cause of 
action accrued, and not afterwards : and no 
person having any right or title of entry 
into any lands, &c. shall make any entry but 
within twenty years next after such right or 
title accrued. Persons entitled to such 
writ or right or title of entry, who are under 
twenty-one years of age, femes covert, non 
compos mentis, imprisoned, or not within 
the commonwealth, at the time such right 
or title accrues, may themselves or their 
heirs, notwithstanding the said twenty years 
have expired, bring and maintain his action, 
or make his entry, within ten years next 
after such disabilities removed, or the death 
of the person so disabled. 

276. In all writs of right, and other 
actions possessory, any person may main¬ 
tain a writ of right upon the possession or 
seisin of his ancestor or predecessor within 
fifty years, or any other possessory action 
upon the possession or seisin of his ancestor 
or predecessor, within forty years; but no 
person shall maintain a real action upon his 
own possession or seisin, but within thirty 
years next before the teste of the writ. 

277. —2. As to personal actions . The 

provisions in relation to personal actions are 
as follows : 1. Upon all actions upon the 

case, (other than for slander,) actions of ac¬ 
count or assumpsit, (other than such 
accounts as concern the trade of merchan¬ 
dise between merchant and merchant, their 
factors or servants,) debt grounded upon 
any landing or contract without specialty, 
debt for arrears of rent, trespass, detinue, 
trover, or replevin for goods and chattels, 


and trespass quare clausum fregit, five years. 
2. Upon actions of assault, battery, wound¬ 
ing, or imprisonment, three years : 3. Upon 
actions of slander, one year. Infants, 
femes covert, persons non compos mentis, 
imprisoned, beyond seas, or out of the 
country, are allowed full time to bring all 
such actions, except that of slander, after 
the disability has been removed. 

278. All actions or suits, founded upon 
any account for goods sold and delivered, or 
for articles charged in any store account, 
must be commenced within one year next 
after the cause of action, or the delivery of 
the goods, and not after; except that, in 
the case of the death of the creditors or 
debtors, before the expiration of the said 
term of one year, the farther time of one 
year, from the death of such creditor or 
debtor, shall be allowed. In suits in the 
name of any person residing beyond the 
seas, or out of this country, for recovery of 
any debt due for goods actually sold and 
delivered here by his factor or factors, the 
saving in favor of persons beyond the sens 
at the time their causes of action accrued, 
is not to be allowed ; but, if any factor shall 
happen to die before the expiration of tlm 
time in which stiit should have been brought, 
his principal shall be allowed two years 
from his death, to bring suit for any debt 
due on account of any contract or deal in o . 
with such factor. 1 Kev. Code, 489-191. 

LINE, descents . The scries of persons 
who have descended from a common ances¬ 
tor, placed one under the other, in the 
order of their birth. It connects succes¬ 
sively all the relations by blood to each 
other. Vide Consanguinity; Degree . 
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2. The line is either direct or collate¬ 
ral. The direct line is composed of all 
the persons who are descended from each 
other. If, in the direct line, any one per¬ 
son is assumed as the propositus , in order 
to count from him upwards and downwards, 
the line will be divided into two parts, the 
ascend in 2 and descending lines. The as¬ 
cending line is that, which counting from 
the propositus, ascends to his ancestors, to 
Ids father, grandfather, great-grandfather, 
&o. The descending line, is that which, 
counting from the same person, descends to 
his children, grandchildren, great-grand¬ 
children, &c. The preceding table is an 
example. 

3. The collateral line considered by 
itself, and in relation to the common ances¬ 
tor, is a direct line; it becomes collateral 
when placed along side of another line be¬ 
low the common ancestor, in whom both 
bnes unite for example : 


Common q ancestor. 


o 


t 


Direct 

line. 


T 

I 


Collateral 

line* 


Ego. 


4. These two lines are independent of 
each other; they have no connexion, ex¬ 
cept by their union in the person of the 
common ancestor. This reunion is what 
forms the relation among the persons com¬ 
posing the two lines. 

A line is also paternal or maternal . 
In the examination of a person’s ascending 
line, the line ascends first to his father, next 
to his paternal grandfather, his paternal 
great-grandfather, &c. so on from father to 
father; this is called the paternal line. 
Another line will be found to ascend from 
the s une person to his mother, his mater¬ 
nal grandmother, and so from mother to 
mother; this is the maternal line. These 
lines, however, do not take in all the as¬ 
cendants, there are many others who must 
he imagined. The number of ascendants 
w double at each degree, as is shown by 
the following table: 




a 





Vide 2 Bl. Com. 200, b. 2, c. 14 ; Both. 
Des Successions, ch. 1, art. 3, § 2 ; and 
article Ascendants . 

LINE, measures . A line is a lineal 
measure containing the one twelfth part of 
an inch. 

LINE, estates . The division between 
two estates. Limit; border : boundary. 

m ' 4/ 

2. When a line is mentioned in a deed 
as ending at a particular monument, (q. v.) 
it is to be extended in the direction called 
for, without regard to distance, until it 
reach the boundary. ] Taylor, 110, 303; 
2 Hawks, 219 ; 3 Hawks, 21; 2 Taylor, 1. 
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And a marked line is to be adhered to, 
although it depart from the course. 7 
Wheat. 7; 2 Overt. 304; 3 Call, 239: 7 
Monr. 333 ; 2 Bibb, 261 ; 4 Bibb, 503; 4 
Monr. 29 ; see further, 2 Dana, 2 ; 6 Wend. 
467 ; 1 Bibb, 466 ; 1 Marsh. 382 ; 3 Marsh. 
382; 3 Murph. 82; 13 Pick. 145; 13 
Wend. 300; 5 J. J. Marsh. 587. 

3. Where a number of persons settle 
simultaneously or at short intervals in the 
same neighborhood, and their tracts, if 
extended in certain directions, would over- 
lap each other, the settlers sometimes by 
agreement determine upon dividing lines, 
which are called consentible lines . These 
lines, when fairly agreed upon, have been 
sanctioned by the courts ; and such agree¬ 
ments are conclusive upon all persons 
claiming under the parties to them with 
notice, but not upon bona fide purchasers 
for a valuable consideration without notice, 
actual or constructive. 5 S. & K. 273 ; 9 
W. & S. 66 ; 3 S & B. 323 ; 5 Bin. 129 ; 
10 Watts, 324; 17 S. &. B. 57; Jones, 
L. O. T. 

4. Lines fixed by compact between na¬ 
tions are binding on their citizens and sub¬ 
jects. 11 Pet. 209 ; 1 Overt. 269 ; 1 Yes. 
sen., Bep. 450 ; 1 Atk. B. 2 ; 1 Ch. Cas. 
85 ; 1 P. Wms 723-27 ; 2 Atk. B. 592 ; 

1 Yern. 48 ; 1 Yes. 19; 2 Yes. 284; 3 S. 

& B. 331. 

LINEAGE. Properly speaking lineage 
is the relationship of persons in a direct 
line; as the grandfather, the father, the 
son, the grandson, &c. 

LINEAL. That which comes in a line. 
Lineal consanguinity is that which subsists 
between persons, one of whom is descended 
in a direct line from the other. Lineal 
descent , is that which takes place among 
lineal kindred. 

Lineal warranty, old English law . 
A warranty by the heir, when he derived 
title to the land warranted, either from or 
through the ancestor who made the war¬ 
ranty. See Warranty . 

LIQUIDATED. That which is made 
clear, certain, and manifest; as, liquidated 
damages, ascertained damages; liquidated 
debt,-an ascertained debt, as to amount. 
A debt is liquidated when it is certain what 
is due, and how much is due, cum cerium 
cst an ct quantum debeatur; for although it 
may appear that something is due, if it does 
not also appear how much is due, the debt 
is not liquidated. An unliquidated claim is 
one which one of the parties to the contract, l 


cannot alone render certain. 5 M. B. 11 ; 
1 N. S. 130; 6 N S. 715: 6 N. S. 10, 
13 L. B. 275; 7 L. B. 134, 599. Such a 
claim cannot be set off. 2 Dali. 237 ; S. 
C. 1 Yeates’ B. 571; 10 Serg. & Bawle, 
14; see Poth. Ob. n. 62§ ; Dig. 50, 17, 
24'; Id. 42, 1, 64; Id. 1, 45, 112 ; Id. 46, 
5, 11; Code, 7, 47. Doin. Lois Civ. 1. 4, 
t. 2, s. 2, n. 2 ; Arg. Inst. 1. 4, c. 7 ; 7 
ToulL n. 369; 6 Duv. Dr. Civ. Fr. n. 
304. 

Liquidated damages. By this term 
is understood the fixed amount, which a 
party to an agreement promises to pay to 
the other, in case he shall not fulfil some 
primary or principal engagement into which 
he has entered by the same agreement; it 
differs from a penalty, (q. v.) A ide Da¬ 
mages liquidated . 

2. The damages will be considered as 
liquidated in the following cases : 1. When 
the damages are uncertain, and not capable 
of being ascertained by any satisfactory or 
known rule ; whether the uncertainty lies 
in the nature of the subject itself, or in the 
particular circumstances of the case. 2 T. 
B. 32 ; 1 Ale. & N. 389 ; 2 Burr. 2225 ; 
10 Yes. 429 ; 7 Cowen, 307 ; 4 Wend. 
468. 2. When, from the nature of the 

case, and the tenor of the agreement, it is 
clear, that the damages have been the sub¬ 
ject of actual and fair calculation and ad¬ 
justment between the parties. 2 Grcenl. 
Ev. § 259 ; 2 Story, Eq. § 1318 ; 3 C. & 
P. 240 ; 10 Mass. 450, 402; 6 Bro. P. C. 
436 ; 3 Taunt. 473 ; 7 John. 72 ; 4 Mass. 
433 ; 3 Conn. 58 ; 1 Bouv. Inst. n. 655, 
765. 

LIQUIDATION. A fixed and determi¬ 
nate valuation of things which before were 
uncertain. 

LIBA. The name of a foreign coin. 
In all computations at the custom house, 
the lira of Sardinia shall be estimated at 
eighteen cents and six mills. Act of March 
22, 1846. The lira of the Lombardo- 
Venitian Kingdom, and the lira of Tus¬ 
cany, at sixteen cents. Act of March 22, 
1846. 

LIS. A suit; an action ; a controversy 
in court; a dispute. 

Lis mota. The cause of the suit or ac¬ 
tion. By this term is understood the com¬ 
mencement of the controversy, and the be¬ 
ginning of the suit. 4 Campb. K. 417 ; C 
Carr. & P. 552, 561; 2 Buss. & My. 161; 
Greenl. Ev. § 131, 132. 

Lis pendens. The pendency of a suit ; 
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the time between which it is instituted and 
finally derided. 

It 1ms been decided that the mere 
serviui* of a subpoena in chancery, unless a 
bill be also tiled, is not a sufficient lis pen - 
dens, but the bill being filed, the hs pendens 
commences from the service ot the subpoena, 
although that may not be returnable till the 
following term ; 1 A ern. 318 : and nftir a 
decree, final in its nature, there remains no 
lis pendens. 1 4 ern. 459. 

3. It is a general rule, that lis pendens 

is a general notice of an equity to all the 
world. 3 Atk. 343 ; 2 P. W ms. 282 ; 
Amb. 070: 1 Vern. 286. Vide 2 Foubl. 
Eq. 152, rote; 1 Supp. to Yes. jr. 284; 3 
Eawle, R. 14; Pow. Mortg. Index, h. t.; 
1 John. Ch. R. 5G6 ; 2 John. Cli. R. 158; 
4 John. Ch. Rep. 83; 2 Rand. Rep. 93; 
1 M'Cord, Ch. R. 264 ; Harp. Eq. R. 224 ; 
1 Bibb, R. 314; 5 Ham. llcp. 462; 

4 Cowon, R. 667; 1 Wend. R. 583; 
1 Pesaus. R. 167, 170 ; 2 Edw. R. 415 ; 
1 Ilogan, R. 69; 6 Har. k John. 21 ; 2 
Dana, R. 480; Jac. II. 202: 1 Russ. & 
Mv. 617 : Coni. Dig. Chancery, 4 C 3 ; 2 
Bell's Com. 152, 5th ed.; 1 Bail. Eq. R. 
479 ; 7 Dana, R. 110 : 7 J. J. Marsh. 
529: 1 Clarke, R. 560, 584; 14 Ohio, 
109, 323. 

4. When a defendant is arrested pend¬ 
ing a former suit or action, in which he was 
held to bail, he will not, in general, be held 
to bail, if the second suit be for the same 
cause of action. Grah. Prac. 98 : Troub. 
& Ilalv’s Prac. 44; 4 Yeates’ R. 206. 
But under special circumstances, he may be 
held to bail twice, and of these circum¬ 
stances the court will judge. 2 Miles, Rep. 
99, 100, 142. See 14 Jolm. R. 347. 
When such a second action is commenced, 
the first ought to be discontinued, and the 
costs paid; but, it seems, it is sufficient if 
they are paid before the replication of nul 
tiel record to a plea of autre action pendant 
in the second suit. Grah. Pr. 98 ; and 
see 1 John. Cas. 397; 7 Taunt. 151; 1 
Marsh. R. 395 ; Merl. Rep. Litispendauce ; 

5 Ohio R. 462 ; 6 Ohio R. 225 ; 1 Blackf. 
11. 53 ; Id. 315 ; Autre action pendent; 
Bail; Litigiosity . 

LIST. A table of cases arranged for 
trial or argument; as, the trial list, the ar¬ 
gument list. See 3 Bouv. Inst. n. 3031. 

LL5TERS. This word ia used in some 
of the states to designate the persons ap¬ 
pointed to make lists of taxables. See 
Verm. Rev. Stat. 538. 


LITERAL CONTRACT, civil law . A 
contract, the whole of the evidence of which 
is reduced to writing. This contract is per¬ 
fected by the writing, and binds the party 
who subscribed it, although he has received 
no consideration. Le^. Elem. § 887. 

LITERARY PROPERTY. This name 
has been given to the right which authors 
have in their works. This is secured to 
them by copyright, (q. v.) Vide 2 Bl. 
Com. 405-6 ; 4 Vin. Ab. 278 ; Bac. Ab. 
Prorogation, F 5 ; 2 Kent, Com. 306 to 
315 ; 1 Supp. to Ves. jr. 300, 376 ; 2 Id. 
469 ; Nicklin on Literary Property ; Dane’s 
Ab. Index, b. t.; 1 Chit. Pr. 98 ; 2 Amer. 
Jur. 248; 10 Amer. Jur. 62; 1 Law 
In tell- 66 ; Curt, on Copyr. 11 ; 1 Bell’s 
Com. B. 1, part 2, c. 4, s. 2, p. 115; 1 
Bonv. Inst. n. 508, et seq. Vide Copyright . 

LITIGANT. One engaged in a suit; 
one fond of litigation. 

LITIGATION. A contest, authorized 
by law, in a court of justice, for the pur¬ 
pose of enforcing a right. 

2. In order to prevent injustice, courts 
of equity will restrain a party from further 
litigation, by a writ of injunction : for ex¬ 
ample, after two verdicts on trials at bar, in 
favor of the plaintiff, a perpetual injunction 
was decreed. Str. 404. And not only 
between two individuals will a court of 
equity grant this relief, as in the above case 
of several ejectments, but also, when one 
general legal right, as a right of fishery, is 
claimed against several distinct persons, in 
which case there would be no end of bring¬ 
ing actions, since each action would only 
bind the particular right in question, be¬ 
tween the plaintiff and defendant in such 
action, without deciding the general right 
claimed. 2 Atk. 484; 2 Ves. jr. 587. 
Vide Circuity of Actions . 

LITIGIOSITY, Scottish law. The pen¬ 
dency of a suit; it is an implied prohibition 
of alienation, to the disappointment of an 
action, or of diligence, the direct object of 
which is to obtain possession, or to acquire 
the property of a particular subject. The 
effect of it is analogous to that of inhibition, 
(q. v.) 2 Bell’s Coin. 152, 5th ed. Vide 

T J O Q 

LITIGIOUS. That which is the subject 
of a suit or action ; that which is contested 
in a court of justice. In another sense, 
litigious signifies a disposition to sue; a 
fondness for litigation. 

Litigious rights, French law . Those 
which are or may be contested either io 
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whole or in part, whether an action has been 
commenced, or when there is reason to ap¬ 
prehend one. Poth. Vcnte, n. 584; 9 
Mart. R. 183 ; Troplong, De la Vente, n. 
984 a 1003; Civ. Code*of Lo. art. 2623; 
Id. 3522, n. 22. Vide Contentious juris¬ 
diction, 

LITIS CONTESTATIO, civil law . 
<c Contcstari.” It is when each party to a 
suit (uterque reus) says “ Teste estote.” It 
was, therefore, so called, because persons 
were called on by the parties to the suit 
cc to bear witness,” “ to be witnesses.” It 


is unnecessary, it having been dispensed 
with either by express law or by usage. 
The recording of the deed has the same 
effect. In Maryland, however, it seems 
that a deed cannot operate as a feoffment, 
without livery of seisin. 5 Ilarr. & John. 
158. Vide 4 Kent, Com. 381 ; 2 Hill, Ab 
c. 26, s. 4; 1 Misso. R. 553 ; 1 Pet. R. 
508 ; 1 Ray’s R. 107 5 liar. & John. 

158 ; 2 Fairf. R. 318; Dane’s Abridg¬ 
ment, h. t.; and the article Seism. 

' LIV RE TOURNOIS, com. Jaw. A coin 
used in France before the revolution. It is 


is supposed that this contestatio was the 
usual termination of certain acts before the 
magistratus or in jure, of which the persons 
called to be witnesses were at some future 
time to bear record before the judex, in 
judicio.. The lis contestata, in the system 
of Justinian, consisted in the statements 
made by the parties to a suit before the j 
magistrate respecting the claim or demand, 
and fhe answer or defence to it. When 
this was done, the cause was ready for 
hearing. Savig. Traite de Droit Romain, 
torn. vi. § cclviii.; Smith, Diet. Gr. & Rom. 
Antiq. h. v. The contesting of the suit, or 
pleading the general issue. Vide 2 Bro. 
Civ. and Adm. Law, 358. 

LITISPENDENCE. The part of an 
action being depending and undetermined; 
the time during which an action is pending. 
See Lis pendens . 

LITRE. A French measure pf capacity. 
It is of the size of a decimetre, or one-tenth 
part of a cubic metre. It is equal to 
61.028 cubic inches. Vide Measure . 

LIVERY, Engl. law . 1 . The delivery 

of possession of lands to those tenants who 
hold of the king in capite , or knight’s ser¬ 
vice. 2. Livery was also the name of a 
writ which lay for the heir of age, to obtain 
the possession of seisin of his lands at the 
king’s hands. F. N. R. 155. 3. It signi¬ 

fies, in the third place, the clothes given by 
a nobleman or gentleman to his servant. 

Livery of seisin, estates . A delivery 
of possession of lapds, tenements, and here¬ 
ditaments, unto one entitled to the same. 
This was a ceremony used in the common 
law for the conveyance of real estate ; and 
the livery was in deed, which was performed 
by the feoffor and the feoffee going upon 
the land, and the latter receiving it from 
the former; or in law , where the same was 
not made on the land, but in sight of it. 2 
Bl. Com. 315, 316. 

2. In most of the states, livery of seisin 


to be computed, in the ad valorem duty on 
goods, &c., at eighteen and a half cents. 
Act of March 2, 1798, s. 61, 1 Story’s 
L. U. S. 626. Vide Foreign Coins. 

LO ADMAN AGE, Maritime law , coti- 
tracis . The pay to loadsmen ; that is, per¬ 
sons who sail or row before ships, in barks 
or small vessels, with instruments for towing 
the ship, and directing her course, in order 
that she may escape the dangers in her way. 
Poth. Des Avarics, n. 147 ; Guidon de la 
Mer, ch. 14; Bae. Ab. Merchant and Mer¬ 
chandise, F. 

LOAN, contracts . The act by which a 
person lets another have a thing to be used 
by him gratuitously, and which is to be re¬ 
turned, either in specie or in kind, agreeably 
to the terms of the contract. The thing 
which is thus transferred is also called a 
loan. 1 Rouv. Inst. n. 1077. 

■ 2. A loan in general implies that a thing 
is lent without reward ; hut, in some cases, 
a loan may be for a reward ; as, the loan of 
money. 7 Pet. R. 109. 

3. In order to make a contract usurious, 
there must be a loan ; Cowp. 112, 770 ; 1 
Ves. jr. 527 ; 2 Rl. R. 859 ; 3 Wils. 390 ; 
and the borrower must be bound to return 
the money at all events. 2 Scho. & Lcf. 
470. The purchase of a bond or note is not 
a loan; 3 8cho. & Lef. 469; 9 Pet. R 
103 ; but if such a purchase be merely color¬ 
able, it will be considered as a loan. 2 John. 
Cas. 60; Id. 66; 12 S. & R. 46 ; 15 John. 
R. 44. 

Loan for consumption, or, mutuum. 
(q. v.) A contract by which the owner of 
a personal chattel, called the lender, deli¬ 
vers it to another, known as the borrower, 
by which it is agreed that the borrower shall 
consume the chattel loaned, and return, at 
the time agreed upon, another chattel, of 
the same quality, kind, and number, to the 
lender, either gratuitously or for a con¬ 
sideration ; as, if Peter lends to Paul one 
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bushel of wheat, to be used by the latter, 
so that it. shall not be returned to Peter, 
but instead of which Paul will return to 
Peter another bushel of wheat of the same 
kind and quality, at a time agreed upon. 

2. It is evident that this contract differs 
essentially from a loan for use. In the lat¬ 
ter, the property of the thing lent remains 
with the lender, and, if it be destroyed, 
without the fault or negligence of the bor¬ 
rower, it is his loss, and the thing to be 
returned is the identical thing lent \ but in 
the loan for consumption, the property passes 
to the borrower, and in ease of its destruc¬ 
tion, he must bear the loss, and the identi¬ 
cal property is never to be returned, but 
other property of the like kind, quality, and 
number. This contract bears a nearer re- 
semblauce to a barter or exchange ; in a 
loan for consumption the borrower agrees 
to exchange with the lender a bushel of 
wheat, which he has not, but expects to 
obtain, for another bushel of wheat which 
the lender now has, and with which he is 
willing to part; or a more familiar example 
may be given: Debtor borrows from Creditor, 
one hundred dollars to use as he shall deem 
best, and be promises to return to Creditor 
another hundred dollars at a future time. 

3. In cases of loan for consumption, the 
lender may charge for the use of the thing 
loaned or not; as, if I lend one thousand 
dollars to a friend for a month, I may 
charge interest or not; but a loan for use 
is always gratuitous; when anything is 
charged for the use, it becomes a hiring. 
See Hire; and also Mutuum . 

Loan for use, or commodatum, con¬ 
tracts. A bailment, or loan of an article 
for a certain time, to be used by tbe bor¬ 
rower, without paying for it. 2 Kent’s 
Com. 446, 447. Sir William Jones defines 
it to be a bailment of a thing for a certain 
time, to be used by the borrower, without 
paying for it. Jones’ Bailm. 118. Accord¬ 
ing to the Louisiana Code, art. 2864, it is 
an agreement by which a person delivers a 
thing to another, to use it according to its 
natural destination, or according to the 
agreement, under an obligation on tbe part 
of the borrower, to return it after he shall 
have done msing it. This loan is essentially 
gratuitous.. The Code Civil, art. 1875, 
defines it in nearly the same words. Lord 
Holt has defined this bailment to be, when 
goods or chattels, that are useful, are lent 
to a friend gratis, to be used by him; and 
it is called commodatum , he adds, because 
Vol. IL—F 


the thing is to be restored in specie. 2 Ld. 
Ray. 909, 913. 

2. The loan for use resembles somewhat 
a gift, for the lender, as in a gift, gives 
something to the borrower ; but it differs 
from tbe latter, because there the property 
of the thing given is transferred to the 
donee; instead of which, in tbe loan for 
use, the thing given is only the use, and 
the property in the thing lent remains in 
the lender. This contract has also some 
analogy to the mutuum , or loan for con¬ 
sumption ; but they differ in this, that in 
the loan for use the lender retains the pro¬ 
perty iu the thing lent, and it must be 
returned in individuo; in the loan for con¬ 
sumption, on the contrary, the things lent 
are to be consumed, such as money, corn, 
oats, grain, cider, &c., and the property in 
them is transferred to the borrower, who 
becomes a debtor to the lender for the same 
quantity of like articles. Poth. Pret a 
Usage, n. 9, 10. 

3. Several things are essential to con¬ 
stitute this contract; first, there must be a 
thing which is lent j and this, according to 
the civil law, may be either a thing movable, 
as a horse, or an immovable, as a house or 
land, or goods,'or even a thing incorporeal. 
But in our law, the contract seems confined 
entirely to goods and chattels, or personal 
property, and not to extend to real estate. 
It must be a thing lent, in contradistinction 
to a thing deposited or sold, or entrusted to 
another for the purpose of the owner. Story 
on Bailm. § 223. 

4. Secondly. It must be lent gratui¬ 
tously, for if any compensation is to be paid 
in any manner whatsoever, it falls under 
another denomination, that of hire. Ayliffe’s 
Pand. B. 4, tit. 16, n. 516 ; Louis. Code, 
art. 2865; Pothier, Pret & Usage, c. 1, art. 
1, n. 1, c. 2, art. 3, n. 11. 

5. Thirdly. It must be lent for use, and 
for the use of the borrower. It is not ma¬ 
terial whether the use be exactly that which 
is peculiarly appropriate to the thing lent, 
as a loan of a bed to lie on, or a loan of a 
horse to ride ; it is equally a loan, if the 
thing is lent to the borrower for any other 
purpose; as, to pledge as a security on his 
own account. Story on Bailm. § 225. But 
the rights of the borrower are strictly con¬ 
fined to the use actually or impliedly agreed 
to by the lender, and cannot be lawfully 
exceeded. Poth. Pret h Usage, c. 1, § 1, 
art. 1, n. 5. The use may be for a limited 
time, or for an indefinite time. 
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6. Fourthly. The property must be lent 
to be specifically returned to the lender at 
the determination of the bailment; and, in 
this respect it differs from a mutuum , or 
loan for consumption, where the thing bor- 
i;n\:d, such as corn, wine, and money, is to 
be returned in kind and quantity. See 
Mutuum . It follows, that a loan for use 
can never be of a thing which is to be 
consumed by use ; as, if wine is lent to be 
drunk at a feast, even if no return in kind 
is intended, unless, perhaps, so far as it is 
not drunk; for, as to all the rest, it is 
strictly a gift. 

7*. In general, it may be said that the 
borrower has the right to use the thing dur¬ 
ing the time and for the purpose which was 
intended between the parties. But this 
right is strictly confined to the use, ex¬ 
pressed or implied in the particular trans¬ 
action ; and the borrower, by any excess, 
will make himself responsible. Jones’ Bailm. 
68 ; Cro. Jac. 244 ; 2 Ld. Raym. 909, 916; 
1 Const. Rep. So. Car. 121 ; Louis. Code, 
art. 2869; Code Civil, art. 1881 ; 2 Bulst. 
306. 

8. The obligations of the borrower are, 
to take proper care of the thing borrowed, 
to use it according to the intention of the 
lender, to restore it in proper time, and to 
restore it in proper condition. Story on 
Bailm. § 236: Louis. Code, art. 2869; 
Code Civ. 1880. 

9. By the common law, this bailment 
may always be terminated at the pleasure 
of the lender, (q. v.) Vin. Abr. Bailment, 
I) ; Bae. Abr. Bailment, D. 

10. The property in the thing lent, in a 
loan for use, remains in the lender. Story 
on Bailment, § 283 ; Code Civil, art, 1877; 
Louis. Code, art. 2866. 

11. It is proper to remark that the loan 
for use must be lawful; a loan by Peter to 
Paul of a ladder to enable him to commit a 
larceny, or of a gun, to commit a murder, 
is not a loan for use, but Peter by this act 
becomes an accomplice of Paul. 17 Duv. 
n. 503 ; 6 Duverg. n. 32. 

LOCAL. Pertaining to a place ; some¬ 
thing annexed to tlio freehold or tied to a 
certain place; as, local courts, or courts 
whose jurisdiction is limited to a particular 
place ; local allegiance, or allegiance due 
while you are in a particular place or coun¬ 
try ; local taxes, or those which are col¬ 
lected for particular districts. 

Local action, practice, pleadings. An 
action is local when the venue must be laid 


in the county where the cause of action 
arose. 1 Chit. PI. 271 ; 21 Vin. Ab. 79; 
3 Bl. Com. 294; Bac. Ab. Acuons, Local, 
&c.; Bane’s Ab. Index, h. t.; 15 Mass. 284: 
1 Brock. 203; 1 Greenl. 246. Vide Ac¬ 
tion; Venue. 

LOCALITY, Scotch law. This name is 
given to a life rent created in marriage ccn 
tracts in favor of the wife, instead of leav¬ 
ing her to her legal life rent of terce. 1 
Bell’s Com. 55. See Joint lire. 

LOCATIO. Hire ; a let ring out. 

Locatio conductio, civil law. Location 

conduction is a consensual contract, by 

' * 

which a person becomes bound to deliver 
to another the use of a thing for a certain 
time, or to do work at a certain price. 1 
Bouv. Inst. n. 984. 

Locatio mercium vehendarum, con - 
tracts. A term used in the civil law, to 
signify the carriage of goods for hire. 

2. In respect to contracts of this sort 
entered into by private persons, not exer¬ 
cising the business of common carriers, 

there does not seem to be any material dis- 

%/ 

tinction varying the rights, obligations and 
duties of the parties from those of other 
bailees for hire. Every such private person 
is bound to ordinary diligence, and a rea¬ 
sonable exercise of skill; and of course Le 
is not responsible for any losses not occa¬ 
sioned by ordinary negligence, unless be 
has expressly, by the terms of his contract; 
taken upon himself such risk. 2 Ld. Raym. 
909, 917, 918 ; 4 Taunt. 787 ; 6 Taunt. 
577 ; 2 Marsh. 293 : Jones’ Bailm. 103, 
J06, 121 ; 2 Bos. & Pull. 417 ; 1 Bouv. 
Inst. n. 1020. See Common Carrier . 

Locatio operis, contracts. A term used 
in the civil law, to signify the hiring of 
labor and services. It is a contract by 
which one of the parties gives a certain w'ork 
to be performed by the other, who binds 
himself to do it for the price agreed be¬ 
tween them, which he who gives the work 
to be done promises to pay to the other fer 
doing it. Poth. Louage, n. 392. This is 
divided into two branches, first, Locatio 
operis faciendi; and, secondty, Locatio mer¬ 
cium vehendarum. See these words. 

Locatio operis faciendi, contracts . A 
term used in the civil law. There arc two 
kinds, first, the locatio operis faciendi , 
strictly so called, or the hire of labor and 
services; such as the hire of tailors to make 
clothes, and of jewelers to set gems, and 
of watchmakers to repair watches. Jones’ 
Bailm. 90, 96 , 97 . Secondly, Locatio cus* 
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/oj/uf, or the receiving of goods on deposit 
for a reward, which is properly the hire of 
care and attention about the goods. Story 
on Bailm. $$ 422, 442 3 1 Bouv. Inst. n. 
994. 

2. In contracts for work, it is of the 
essence of the contract, first, that there 
should be work to be done; secondly, for 
a price or reward; and, thirdly, a lawful 
contract between parties capable and in¬ 
tending to contract. Pothier, Louage, n. 
395 to 403. 

Locatio rei, contracts. A term used in 
the civil law, which signifies the hiring of 
a thing. It is a contract by which one of the 
parties obligates himself to give to the other 
the use and enjoyment of a certain thing 
for a period of time agreed upon between 
them, and in consideration of a price which 
the latter binds himself to pay in return. 
Potk. Contr. de Louage, n. 1. See Bail¬ 
ment; Hire: Hirer; Letter. 

LOCATION, contracts. A contract by 
which the temporary use of a subject, or 
the work or service of a person, is given 
for an ascertained hire. 1 Bell’s Com. B. 
2 , pt. 3, c. 2, s. 4, art. 2, § 1, page 255. 
Vide Bailment; Hire. 

Location, estates. Among surveyors, 
who are authorized by public authority to 
lay out lands by a particular warrant, the 
act of selecting the land designated in the 
warrant and surveying it, is called its loca¬ 
tion. In Pennsylvania, it is an application 
made by any person for land, in the office 
of the secretary of the late land office of 
Pennsylvania, and entered in the books of 
said office, numbered and sent to the sur¬ 
veyor general’s office. Act June 25, 1781, 
§ 2 , 2 Sm. Laws, 7. 

LOCATOR, civil law . He who leases 
or lets a thing to hire to another. His 
duties are, 1st. To deliver to the hirer the 
thing hired, that he may use it. 2d. To 
guaranty to the hirer the free enjoyment of 
it. 3d. To keep the thing hired in good 
order in such manner that the hirer may 
enjoy it. 4th. To warrant that the thing 
hired has not such defects as to destroy its 
use. Poth. Du. Contr. de Louage, n. 53. 

LOCK-LP HOUSE. A place used 
temporarily as a prison. 

LOCO PARENTIS. In the place of a 
parent. 

2. It is frequently important, in cases 
of devises and bequests, to ascertain whe¬ 
ther the testator did or did not stand to¬ 
wards the devisee or legatee, in loco paren¬ 


tis. In general, those who assume tho 
parental character may be considered as 
standing in that relation ; but this charac¬ 
ter must clearly appear. 

3. The fact of his so standing may be 
shown by positive proof, or the express 
declarations of the testator in bis will, or 
by circumstances ; as, when a grandfather; 
2 Atk. 518 ; a brother ; 1 B. & Beat. 298 ; 
or an uncle ; 2 A. 492 ; takes an orphan 
child under his care, or supports him, he 
assumes the office of a parent. The law 
places a master in loco parentis in relation 
to his apprentice. See 2 Ashm. R. 178, 
207; 2 Bouv. Inst. n. 2216. 


LOCUM TENENS. He who holds the 
place of another, a deputy; as A B, locum 
tenens of C D, mayor of the city of Phila¬ 
delphia. 

LOCUS. The place tfhere a thing is 
done. 

Locus contractus. The place of the 
contract. In general, the law of the place 
where the contract is made, governs in 
everything which relates to the mode of 
construing it. Vide Lex loci contractus. 

Locus delicti. The place where the 
tort, offence, or injury has been committed. 

Locus pcenitentIvE, contracts , crim. law. 
Literally this signifies a place of repent¬ 
ance ; in law, it is the opportunity of with¬ 
drawing from a projected contract, before 
the parties are finally bound ; or of aban¬ 
doning the intention of committing a crime, 
before it has been completed. 2 Bro. C. 
R. 569; Ersk. Laws of Scotl. 290. Vide 
article Attempt. 

Locus in quo. The place in which.. 
In pleadings it is the place where any¬ 
thing is alleged to have been done. 1 
Salk. 94. 

Locus rei sitje. The place where a 
thing is situated. In proceedings in rem , 
in real actions in the civil law, or those 
which have for their object the recovery of 
a thing; and in real actions in the common 
law, or those for the recovery of land, the 
proper forum is the locus rei sitae. 2 Gall. 


R. 191. 

Locus siGiLLi. The place of the seal. 
2. In many of the states, instead of sealing 
deeds, writs, and other papers or documents 
requiring it, a scroll is made in which the 
letters L. S.. are printed or written, which 
is an abbreviation of Locus sigilli. This in 
some of the states has all tho efficacy of a 
seal, but in others it has no such effect* 
See Scroll . 
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LODGER. One who has a right to in¬ 
habit another man’s house. He ha? not the 
same right as a tenant; and is not entitled 
to the same notice to quit. Woodf. L. & T. 
177. See 7 Mann. & Gr. 87 ; S. C. 49 E. 
0. L. R. 85, 151, and article Inmate. 

LODGINGS. Habitation in another’s 
house, in which the owner dwells; the oc¬ 
cupier being termed a lodger. 

LOG BOOK. A ship’s journal. It 
contains a minute account of the ship’s 
course, with a short history of every occur¬ 
rence during the voyage. 1 Marsh. Ins. 
408. When a log book is required by law 
to be kept, it is an official register so far as 
regards the transactions required by law to 
ne entered in it, but no further. Abbott 
on Shipp, by Story, 468, n. 1 ; 1 Sumra. R. 
373 j 2 Suraui. 19, 78 ; 4 Mason, R. 544 ; 

I Esp. R. 427. 

LOQUELA, practice . An imparlance. 
Loquela sine die , a respite in law to an in¬ 
definite time. Formerly by loquela was 
meant the allegations of fact mutually made 
on either side, now denominated the plead¬ 
ings. Steph. PI. 29. 

LORD. In England, this ‘is a title of 
honor. Fortunately in the U. S. no such 
titles are allowed. 

Lord’s day. The same as Sunday, (q. v.) 
Dies Dominicus non est juridicus. Co. Litt. 
135 ; Noy’s Max. 2. 

LOSS, contracts . The deprivation of 
something which one had, which was either 
advantageous, agreeable or commodious. 

2. In cases of partnership, the losses 
are in general borne by the partners equally, 
unless stipulations or circumstances mani¬ 
fest a different intention. Story, Partn. 
§ 24. But it is not essential that the part¬ 
ners should all share the losses. They may 
agree, that if there shall be no profits, but 
a loss, that the loss shall be borne by one 
or more of the partners exclusively, and 
that the others shall, inter se , be exempted 
from all liabilities for losses. Colly. Partn. 

II ; Gow, Partn. 9; 3 M. & Weis. 357 ; 
5 Barn. & Aid. 954 ; Story, Partn. § 23. 

3. When a thing sold is lost by an ac¬ 
cident, as by fire, the loss falls on the owner, 
res per it domino , and questions not unfre- 
quently arise, as to whether the thing has 
been delivered and passed to the purchaser, 
or whether it remains still the property of 
the seller. See, on this subject, Delivery. 

Loss, in insurance, contracts . A loss 
is the injury or damage sustained by the 
insured* in consequence of the happening 


of one or more of the accidents or misfor 
tunes against which the insurer, in con 
sideration of the premium, has undertaken 
to indemnify the insured. 1 Bouv. Inst. n. 

1215. 

2 . These accidents or misfortunes, or 
perils, as they are usually denominated, are 
all distinctly enumerated in the policy. 
And no loss, however great or unforeseen, 
can be a loss within the policy, unless it be 
the direct and immediate consequence of 
one or more of these perils. Marsh. Ins. 
B. 1, c. 12. As to the risks which are 
within the common policy, sec Marsh. Ins. 
c. 7, s. 2 . 

3. Every loss is either total or partial. 

4. The term total loss is understood in 
two different senses; natural and legal. In 
its natural sense it signifies the complete 
and absolute destruction of the thing in¬ 
sured. In its legal sense, it means, not 
merely the entire destruction or deprivation 
of the thing insured, but also such damage 
to it, though it specifically remain, as ren¬ 
ders it of little or no value to the owner. 
A loss is also deemed total, if, by the hap¬ 
pening of any of the perils or misfortunes 
insured against, the voyage be lost, or be 
not worth pursuing, and the projected ad¬ 
venture be frustrated ; or if the value of 
what be saved, be less than the freight. See 
Dougl. 231; 1 T. R. 608; Id. 187; Str. . 
1065; 13 East, R. 323 ; 2 M. & S. 374; 

1 N. R. 236 ; 1 Wils. 191; 4 T. R. 785 ; 

9 East, R. 283; 3 B. & P. 388 ; Marsh. 
Ins. B. 1, c. 12 ; IT. R. 187. 

5. A partial loss , is any loss or damage 
short of, or not amounting to a total loss, 
for if it be not the latter it must be the 
former. See 4 Mass. 374; 6 Mass. 102: 
Id. 122; Id. 317; 7 Mass. 349; 9 Mass. 
20 ; 12 Mass. 170; 12 Mass. 288; 6 Mass. 
479; 8 Mass. 494; 10 Johns. Rep. 487 ; 

8 Johns. 237 ; 5 Binn. 595; 2 Serg. & 
Rawle, 553. 

6 . Partial losses are sometimes denomi¬ 
nated average losses, because they are often 
in the nature of those losses which are the 
subject of average contributions ; and thej f 
are distinguished into general and particular 
averages. See tit. Average . 

7. Losses are occasioned in a variety of 
ways, but most usually by the following : 

1. By perils of the sea. See tit. Perils of 
the Sea. 2. By collision, as where one 
ship drives against, or runs foul of another. 
Marsh. Ins. B. 1, c. 12, s. 2. 3. By fire 

Marsh. B. 1, c. 12, s. 3. 4. By capture. 
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Soo tit. Capture: Marsh. Ins. B. 1. c. 12, 
s. 4 ; 2 Caines' 0. Err. 158; 7 Johns. R. 
440 ; 13 Johns. R. 161; 14 Johns. R. 
227; 3 Wheat. 183; 4 Cranch, 43; 6 
M:iss. 107. 5 Bv detention of princes. 

By the terms of the policy, the insurer is 
liable for all loss occasioned by “ arrest or 
detainments of all knurs, princes, and people, 
of what nation, condition, or quality so¬ 
ever.'' Under these words, the insurers 
are liable for all losses occasioned by arrests 
or detention of the ship or goods insured, 
bv the authority of any prince or public 
body claiming to exercise sovereign power, 
under what pretence soever. Marsh. Ins. 
B. 1, c. 12, s. 5. See Embargo; People . 
6 . By Barratry. Marsh. Ins. B. 1, c. 12, 
s. 6 . See tit. Barratry: 2 Caines’ R. C7 : 
Id. 222; 3 Caines’ Rep. 1 ; 1 Johns. R. 
220 ; 8 Johns. R. 209, 2 d edit.; 5 Day, 1 ; 
11 Johns. Rep. 40 ; 13 Johns. Rep. 451 ; 

2 Binn. 574 ; 2 Dali. 137 ; 8 Cranch, 39 ; 

3 Wheat. 168. 7. By average by contri¬ 

bution. See Marsh. Ins. B. 1, c. 12, s. 7 ; 
this Diet. tit. Averse. 8 . By salvage. 
See tit. Salvage; Marsh. Ins. B. 1, c. 12, s. 

8 . 9. Bv the death of animals. If ani- 
mals, such, as horses, cattle, or beasts or 
birds of curiosity, be insured in their pas¬ 
sage bv sea, their death, occasioned by^ 
tempests, by the shot of an enemy, by jet¬ 
tison in a storm, or by any other extraordi¬ 
nary accident, occasioned by the perils 
enumerated in the policy, is a loss for which 
the underwriters are liable. Not so, if it 
be occasioned by mere disease or natural 
death. Marsh. Ins. B. 1, c. 12, s. 10. 
10. By fraud. Marsh. Ins. B. 1, c. 12, s. 11. 

See, generally, Com. Dig. Merchant, E 

9, n.: Bac. Abr. Merchant, I. 

LOST. What was once possessed and 
cannot now be found. 

2 . When a bond or other deed was lost, 
formerly the obligee or plaintiff was com¬ 
pelled to go into equity to seek relief, be¬ 
cause there was no remedy at law, the 
plaintiff being required to make profert in 
his declaration. 1 Chan. o. 77. But in 
process of time courts of law dispensed 
with profert in such cases, and thereby 
obtained concurrent jurisdiction with the 
courts of chancery, so that now the loss of 
any paper, other than a negotiable note, 
will not prevent the plaintiff from recover¬ 
ing at law as well as in equity. 3 Atk. 
214 ; 1 Yes. 341 ; 5 Yes. 235 ; 6 Yes. 812, 

7 Ves. 19 ; 3 V. & B. 54 . 

3* When a negotiable note has been i 


lost, equity will grant relief. In such case 
the claimant must tender an indemnity to 
the debtor, and file a bill in chancerv to 
compel payment. 7 B. & C. 90 ; Ryan & 
Mo. 90 ; 4 Taunt. 602 ; 2 Ves. sen. 327 ; 
16 Ves. 430. 

Lost papers. When a paper containing 
an agreement between parties, a will, and 
the like, has been so mislaid, that after a 
diligent search it cannot be found, it is said 
to be lost. 

2. When such a document has been lust, 
and it is required to prove its contents, 
the party must prove that he has made dili¬ 
gent search, and, in good faith, exhausted 
all sources of information accessible to him. 
For this purpose his own affidavit is suffi¬ 
cient. 1 Atk. 446 ; 1 Greenl. Ev. § 349. 
On being satisfied of this, the court will 
allow secondary evidence to be given of its 
contents. See Evidence . 

3. Even a will, proved to be lost, may 
be admitted to probate, upon secondary 
evidence. 1 Greenl. Ev. § 84, 509, 575 ; 
2 Greenl. Ev. § 668, a, 2d ed. But the 
fact of the loss must be proved by the 
clearest evidence, because it may have been 
destroyed by the testator animo revocandi . 
8 Mete. 487 ; 2 Addams, 223; 6 Wend. 
173 ; 1 Hagg. Eccl. R. 115 ; 3 Pick. 67; 5 
B. Munroe, 58; 2 Curt. 913. 

Lost or not lost. These words are 
sometimes inserted in policies of marine 
insurance. They are used when the under¬ 
writer undertakes that if the ship or goods 
should be lost at the time of the insurance, 
still the underwriter is liable, provided there 
is no fraud. Moll. B. 2, c. 7, s. 5 ; HilJy. 
on Mar. Ins. 10. 

LOT. Anything on which depends the 
accidental determination of a right by 
which we acquire or lose something j or it 
is that which fortuitously determines what 
we are to acquire. When it can be cer¬ 
tainly known what are our rights, we ought 
never to resort to a decision by lot; but 
when it is impossible to tell what actually 
belong to us, as if an estate is divided into 
three parts and one part given to each of 
three persons, the proper way to ascertain 
each one’s part is to draw lots. Wolff, Dr. 
&c., de la Nat. § 669. 

Lot op ground. A small piece of land 
in a town or city usually employed for 
building, a yard, a garden or such other 
urban use. Lots are in-lots, or those within 
the boundary of the city or town, and out- 
i lots, those which are out of such boundary, 
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and which are used by some of the inhabi¬ 
tants of such town or city. 

LOTTERY. A scheme for the distribu¬ 
tion of prizes by chance. 

2. In most, if not all of the United 
States, lotteries not specially authorized by 
the legislatures of the respective states are 
prohibited, and the persons concerned in 
establishing them are subjected to a heavy 
penalty. This is the case in Alabama, 
Connecticut, Delaware, Georgia, Kentucky, 
Maryland, Massachusetts, Mississippi, New 
York, Ohio, Pennsylvania, Rhode Island, 
Tennessee, Vermont and Virginia. In Lou¬ 
isiana, a license is granted to sell tickets in 
a lottery not authorized by the legislature 
of that state, on the payment of $5000, 
and the license extends only to one lottery. 
In many of the states, the lotteries autho¬ 
rized by other states, are absolutely pro¬ 
hibited. Encyel. Amer. h. t. 

LOUISIANA. The name of one of 
the new states of the United States of 
America. This state was admitted into the 
Union by the act of congress, entitled u An 
act for the admission of the state of Lou¬ 
isiana into the Union, and to extend the 
laws of the United States to the said state,” 
approved April 8, 1812, 2 Story’s L. U. S. 
1224—the preamble of which recites and 
the first section enacts as follows, namely : 

2. Whereas the representatives of the 
peoplo of all that part of the territory or 
country ceded, under the name of “ Louisi¬ 
ana,” by the treaty made at Paris, on the 
thirtieth day of April, one thousand eight 
hundred and three, between the United 
States and France, contained within the 
following limits ; that is to say *. beginning 
at the mouth of the river Sabine ; thence, 
by a line to be drawn along the middle of 
said piver, including all islands to the 
thirty-second degree of latitude; thence, 
due north, to the northernmost part of the 
thirty-third degree of north latitude ; thence, 
along the said parallel of latitude, to the 
river Mississippi; thence, down the said 
river, to the river Iberville ; and from thence, 
along the middle of the said river, and lakes 
Maurepas and Ponchartrain, to the gulf of 
Mexico; thence, bounded by the said gulf, 
to the place of beginning; including all 
islands w r ithin three leagues of the coast; 
did, on the twenty-second day of January, 
one thousand eight hundred and twelve, 
form for themselves a constitution and state 
government, and give to the said state the 
name of the state of Louisiana, in pursuance 


of an act of congress, entitled “An act 
to enable the people of the territory of 
Orleans to form a constitution and state 
government, and for the admission of the 
said state into the Union, on an equal foot¬ 
ing with the original states, and for other 
purposes :” And the said constitution having 
been transmitted to congress, and by them 
being hereby approved ; therefore, 

3. —§ 1. Be it enacted , 4 c. That the 
said state shall be one, and is hereby de¬ 
clared to be one of the United States of 
America, and admitted into the Union on 
an equal footing with the original states, in 
all respects whatever, by the name and title 
of the state of Louisiana: Provided, That 
it shall be taken as a condition upon which 
the said state is incorporated in the Union, 
that the river Mississippi, and the navigable 
rivers and waters leading into the same, 
and into the Gulf of Mexico, shall be com¬ 
mon highways, and forever free, as well to 
the inhabitants of the said state as to the 
inhabitants of other states, and the ter¬ 
ritories of the United States, without any 
tax, duty, impost, or toll, therefor, imposed 
by the said state : and that the above con¬ 
dition, and also all other the conditions and 
terms contained in the third section of the 
act, the title whereof is hereinbefore recited, 
shall be considered, deemed, and taken, 
fundamental conditions and terms, upon 
which the said state is incorporated in the 
Union. See 11 M. R. 309. 

4. Ry the present constitution of the 
state of Louisiana, which was adopted in 
1845 ; the powers of the government of 
the state of Louisiana, are divided into 
three distinct departments, each of them 
confided to a separate body of magistracy, 
to wit: The legislative to one, the execu¬ 
tive to another, and the judicial to a third. 
Title I. 

5. —l s t. The legislative power is vested 
in a general assembly, which consists of a 
senate and house of representatives. 

6. _§ 1. The senate will be considered 

with reference, to the qualification of the 
electors; the qualification of the members; 
the length of time for which they are elected ; 
and the time of their election. 1. In all elec¬ 
tions by the people, every free white male, 
who has been two years a citizen of the 
United States, who has attained the age of 
twenty-one years, and resided in the state 
two consecutive years next preceding the 
election, and the last year thereof in the 
parish in which he offers to vote, shall have 
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the right of voting: Provided y That no 
person shall be deprived of the right of 
voting, who, at the time of the adoption of 
this constitution, was entitled to that right 
under the constitution of 1812. Absence 
from the state for more than ninety conse¬ 
cutive days, shall interrupt the acquisition 
of the residence required in the preceding 
section, unless the person absenting himself 
shall be a housekeeper, or shall occupy a 
tenement for carrying on business, and his 
dwelling house or tenements for carrying 
on business, be actually occupied during 
his absence, by his family or servants, or 
some portion thereof, or by some one em¬ 
ployed by him. No soldier, seaman, or 
marine in the army or navy of the United 
States, no pauper, no person under inter¬ 
diction, nor under conviction of any crime 
punishable by hard labor, shall be entitled 
to vote at any election in this state. 2. No 
person shall be a senator, who, at the time 
of his election, has not been a citizen of the 
United States ten years, and who has not 
attained the age of twenty-seven years, and 
resided in the state four years next preced¬ 
ing his election, and the last year thereof, in 
the district in which he may be chosen. The 
number of senators shall be thirty-two. 3. 
The members of the senate shall be chosen 
for the term of four years. 4. Their election 
takes place on the first Monday in Novem¬ 
ber, every two years, so that one half of their 
number are elected every two years, and a 
perpetual rotation thereby kept up. 

7. —§ 2. The house of representatives 
will be treated of in the same manner as 
that of the senate. 1. The electors are 
qualified in the same manner as those 
of the senate. 2. No person shall be a 
representative, who, at the time' of his elec- 
tion, is not a free white male, and has not 
been for three years a citizen of the United 
States, and has not attained the age of 
twenty-one years, and resided in the state 
for three years next preceding the election, 
and the last year thereof in the parish for 
which he may be chosen. The number of 
representatives shall not be more than one 
hundred, nor less than seventy. 3. They are 
chosen every two years. 4. Their election 
is on the first Monday in November, every 
two years. Title II. 

8. —2d. The supreme executive power 
of the state shall be vested in a chief magis¬ 
trate, who shall be styled the governor of 
the state of Louisiana. He is elected by 
the qualified electors at the time and place 


of voting for representatives ; the person 
having the greatest number of votes, shall 
be declared elected. But if two or more 
persons shall be equal in the highest num¬ 
ber of votes polled, one of them shall imme¬ 
diately be chosen governor by the joint vote 
of the members of the general assembly. 
2. No person shall be eligible to the office 
of governor, who shall not have attained 
the age of thirty-five years, been fifteen 
years a citizen of the United States, and a 
resident within the state for the same space 
of time next preceding his election. 3. He 
shall hold his office during the term of four 
years, but shall be ineligible for the suc¬ 
ceeding four years after its termination. 
4. His principal functions are as follows : 
He shall be commander-in-chief of the army 
and navy of this state, and of the militia 
thereof, except when they shall be called 
into the service of the United States. He 
shall take care that the law r s be faithfully 
executed. From time to time give to the 
general assembly information respecting the 
situation of the state, and recommend to 
their consideration such measures as he 
may deem expedient. Shall have power to 
grant reprieves for all offences against the 
state. With the consent of the senate, have 
power to grant pardons and remit fines and 
forfeitures, after conviction, except in cases 
of impeachment. In cases of treason, may 
grant reprieves until the end of the next 
session of the general assembly, in which 
the pardoning power shall be vested. Shall 
nominate, and by and with the advice and 
consent of the senate, appoint all officers 
established by this constitution, whose mode 
of appointment is not otherwise prescribed 
by the constitution, nor by the legislature. 
Have power to fill vacancies during the re¬ 
cess of the senate, provided he appoint no 
one whom the senate have rejected for the 
same office. May, on extraordinary occa¬ 
sions convene the general assembly at the 
seat of government, or at a different place, 
if that should have become dangerous from 
an enemy or from an epidemic ; and in case 
of disagreement between the two houses as ! 
to the time of adjournment, lie may adjourn 
them to such time as he may think proper, 
not exceeding four months. He shall have 
the veto power. Title III, 

9. —3d. The judicial power is vested by 
title IV. of the constitution, as followB: 

10. —§ 1* The judicial power shall be 
vested in a supreme court, in district courts, 
and in justices of the peace. 
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11. —§ 2. The supreme court, except in 
cases hereinafter provided, shall have appel¬ 
late jurisdiction only, which jurisdiction 
shall extend to all cases when the matter in 
dispute shall exceed three hundred dollars, 
and to all cases in which the constitution¬ 
ality or legality of any tax, toll, or impost 
of any kind or nature soever, shall be in 
contestation, whatever may be the amount 
thereof; and likewise to all fines, forfeitures, 
and penalties imposed by municipal corpo¬ 
rations, and in criminal cases on questions 
of law alone, whenever the punishment of 
death or hard labor may be inflicted, or 
when a fine exceeding three hundred dollars 
is actually imposed. 

12. —§ 3. The supreme court shall be 
composed of one chief justice, and of three 
associate justices, a majority of whom shall 
constitute a quorum. The chief justice 
shall receive a salary of six thousand dol¬ 
lars, and each of the associate judges a 
salary of five thousand five hundred dollars 
annually. The court shall appoint its own 
clerks. The judges shall be appointed for 
the term of eight years. 

13. —§ 4. When the first appointments 
are made under this constitution, the chief 
justice shall be appointed for eight years, 
one of the associate judges for six years, 
one for four years, and one for two years : 
and in the event of the death, resignation, 
or removal of any of sJlid judges before the 
expiration of the period for which he was 
appointed, his successor shall be appointed 
only for the remainder of his term; so that 
the term of service of no two of said judgea 
shall expire at the same time. 

14. —§ 5. The supreme court shall hold 
its sessions in New Orleans, from the first 
Monday of the month of November, to the 
end of the month of June, inclusive. The 
legislature shall have power to fix the ses¬ 
sions elsewhere during the rest of the year; 
until otherwise provided, the sessions shall 
be held as heretofore. 

15. —§ 6. The supreme court, and each 
of the judges thereof, shall have power to 
issue writs of habeas corpus , at the instance 
of all persons in actual custody under pro¬ 
cess. hi all cases in which they may have 
appell ate jurisdiction. 

1th—§ 7. In all cases in which the judges 
shall be equally divided in opinion, the 
judgment appealed from shall stand affirm¬ 
ed ; in which case each of the judges shall 
give his separate opinions in writing. 

17. § 8. All judges, by virtue of their 


office, shall be conservators of the peace 
throughout the state. The style of all pro¬ 
cesses shall be, “ The State of Louisiana.” 
All prosecutions shall be carried on in the 
name and by the authority of the state of 
Louisiana, and conclude, against the peace 
and dignity of the same. 

18. —§ 9. The judges of all the courts 
within this state shall, as often as it may 
be possible so to do, in every definite judg¬ 
ment, refer to the particular law in virtue 
of which such judgment may be rendered, 
and in all cases adduce the reasons on which 
their judgment is founded. 

19. —§ 10. No court or judge shall make 
any allowance by way of fee or compensa¬ 
tion in any suit or proceedings, except for 
the payment of such fees to ministerial offi¬ 
cers as may be established by law. 

20. —§ 11. No duties or functions shall 
ever be attached by law to the supreme or 
district courts, or to the several judges 
thereof, hut such as are judicial; and the 
said judges are prohibited from receiving 
any fees of office or other compensation than 
their salaries for any civil duties performed 
by them. 

21. —§ 12. The judges of all courts shall 
be liable to impeachment; but for any rea¬ 
sonable cause, which shall not be sufficient 
ground for impeachment, the governor shall 
remove any of them on the address of three- 
fourths of the members present of each 
house of the general assembly. In every 
such case the cause or causes for which such 
removal may be required, shall be stated at 
length in the address, and inserted in the 
journal of each house. 

22. —§ 13. The first legislature assembled 
under this constitution shall divide the state 
into judicial districts, which shall remain 
unchanged for six years, and be subject to 
reorganization every sixth year thereafter. 
The number of districts shall not be less 
than twelve, tfor more than twenty. For 
each district one judge, learned in the law, 
shall be appointed, except in the districts 
in which the cities of New Orleans and La¬ 
fayette are situated, in which the legislature 
may establish as many district courts as the 
public interest may require. 

23. —§ 14. Each of the said judges shall 
receive a salary to be fixed by law, which 
shall not be increased or diminished during 
his term of office, and shall never be less 
than two thousand five hundred dollars an¬ 
nually. He must be a citizen of the United 
States, over the age of thirty years, and 
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have resided in the state for six years next 
preceding his appointment, and have prac¬ 
tised law therein for the space of five years. 

24. —§ If). The judges of the district 
courts shall hold their offices for the term 
of six vears. The judges first appointed 
shall be divided by lot into three classes, 
as liearlv equal as can be, and the term* of 
office of the judges of the first class shall 
expire at the end of two years, of the second 
class at the end of four years, and of the 
third class at the end of six years. 

25. —§ 16. The district courts shall have 
original jurisdiction in all civil cases, when 
the amount in dispute exceeds fifty dollars, 
exclusive of interest. In all criminal cases, 
and in all matters connected with succes¬ 
sions, their jurisdiction shall be unlimited. 

26. —§ 17. The jurisdiction of justices 
of the peace shall never exceed, in civil 
cases, the sum of one hundred dollars, ex¬ 
clusive of interest, subject to appeal to the 
district court in such cases as shall be pro¬ 
vided for by law. They shall be elected by 
the qualified voters of each parish for the 
term of two years, and shall have such 
criminal jurisdiction as shall be provided for 
by law. 

LOW WATER MARK. That part of 
the shore of the sea to which the waters re- , 
code when the tide is the lowest. Vide ! 
High Water Mark; River; Sea Shore; 
Dane’s Ab. h. t.; 1 Halst. R. 1. 

LOYAL. Legal; according to law ; as, 
loyal matrimony, a lawful marriage; at¬ 
tached to the existing law. 

LOYALTY. That whioh adheres to the 
law, that which sustains an existing govern¬ 
ment. See Penal Laws of China, 3. 

LUCID INTERVAL, med . jur . That 
space of time between two fits of insanity, 
during which a person non compos mentis is 
completely restored to the perfect enjoy¬ 
ment of reason upon every subject upon 
which the mind was previously cognizant. 
Shelf, on Lun. 70 ; Male’s Elem. of Forensic 
Medicine, 227 ; and see Dr. Haslam on 
Madness, 46 ; Reid’s Essays on Hypochon¬ 
driasis, 317 ; Willis on Mental Derange- I 
ment, 151. 

2. To ascertain whether a partial resto¬ 
ration to sanity is a lucid interval, we must 
consider the nature of the interval and its 
duration. 1st. Of its nature. “It must 
not,” says D’Aguesseau, “ be a superficial 
tranquillity, a shadow of repose, but on the ' 
contrary, a profound tranquillity, a real re¬ 
pose ; it must not be a mere ray of reason, 


which only makes its absence more apparent 
when it is gone, not a flash of lightning, 
which pierces through the darkness only to 
render it more gloomy and dismal, not a 
glimmering which unites night to the day ; 

| but a perfect light, a lively and continued 
lustre, a full and entire day, interposed be¬ 
tween two separate nights of the fury which 
precedes and follows it; and to use another 
image, it is not a deceitful and faithless 
stillness, which follows or forebodes a storm, 
but a sure and steady tranquillity for a time, 
a real calm, a perfect serenity; without 
looking for so many metaphors to represent 
an idea, it must not be a mere diminution, 
a remission of the complaint, but a kind of 
temporary cure, an intermission so clearly 
marked, as in every respect to resemble the 
restoration of health.” 2d. Of its dura¬ 
tion. “ As it is impossible,” he continues, 
“ to judge in a moment of the qualities of an 
interval, it is requisite that there should be 
a sufficient length of time for giving a per¬ 
fect assurance of the temporary reestablish¬ 
ment of reason, which it is not possible to 
define in general, and which depends upon 
the different kinds of fury, but it is certain 
there must be a time, and a considerable 
time.” 2 Evan’s Poth. on Oblig. 668, 
669. 

3. It is the duty of the party who con¬ 
tends for a lucid interval to prove it; for a 
person once insane is presumed so, until it 
is shown that he has a lucid interval or has 
recovered. Swinb. 77 ; Co. Litt. by Butler, 
n. 185 ; 3 Bro. C. C. 443; 1 Rep. Con. 
Ct. 225; 1 Pet. R. 163; 1 Litt. R. 102. 
Except perhaps the alleged insanity was 
very long ago, or for a very short con¬ 
tinuance. And the wisdom of a testament, 
when it is proved that the party framed it 
without assistance, is a strong presumption 
of the sanity of a testator. 1 Phill. li. 90 ; 

1 Hen. & Munf. 476. 

4. Medical men have doubted of the 
existence of a lucid interval, in which the 
mind was completely restored to its sane 
state. It is only an abatement of the symp¬ 
toms, they say, and not a removal of the 
cause of the disease ; a degree of irritability 
of the brain remains behind which renders 
the patient unable to withstand any unusual 
emotion, any sudden provocation, or any 
unexpected pressing emergency. Dr. 
Combe, Observations on Mental Derange¬ 
ment, 241 ; Halsain, Med. Jur. of Insanity, 

, 224 ; Fodere, De Medecine Legale, tom. 1, 

| p. 205, § 140; Georget, Des Maladies 
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Mentales, 46 ; 2 Phillim. R. 90 ; 2 Hagg. 
Eccl. 11. 433; 1 Phillim. Eccl. R. 84. ■ 

See further, Godolph. 25 ; 3 Bro. C. C. 
443 ; 11 Vcs. 11 ; Com. Dig. Testimoigne, 
A 1; 1 Phil. Ev. 8; 2 Hale, 278; 10 
Harg. State Tr. 478 ; Erskine’s Speeches, 
vol. 5, p. 1 ; 1 Fodere, Med. Leg. § 205. 

LUCRE. Gain, profit. Cl. des Lois 
Rom. h. t. 

LUCRI CAUSA. This is a Latin exx 
pression, which signifies that the thing to 
which it applies is done for the sake of 
gain. 

2. It was supposed that when a larceny 
was committed the taking should have been 
lucri causa ; but it has been considered that 
it is not necessary the taking should be 
lucri causa, if it be fraudulentcr , with in¬ 
tent to wholly deprive the owner of the 
property. Russ. & Ry. 292 ; 2 Russ, on 
Cr. 92 ; 1 Car. & K. 532. Vide Inst. lib. 
4, t. 1, s. 1. 

LUGGAGE. Such things as are carried 
by a traveller, generally for his personal 
accommodation ; baggage. In England this 
word is generally used in the same sense 
that baggage is used in the United States. 
See Baggage . 

LUNACY, med. jur. A disease of the 
mind, which is differently defined as it applies 
to a class of disorders, or only to one 
species of them. As a general term it in¬ 
cludes all the varieties of mental disorders, 
not fatuous. 

2. Lunacy is adopted as a general term, 
on account of its general use as such in 
various legislative acts and legal proceed¬ 
ings, as commissions of lunacy, and in this 
sense it seems to be s} 7 nonymous with non 
compos mentis , or of unsound mind .. 

3. In a more restricted sense, lunacy is 
the state of one who lias had understanding, 
but by disease, grief, or other accident, 
has lost the use of reason. 1 Bl. Com. 
304. 

4. The following extract from a late 
work, Stock on the Law of Non Compotes 
Mentis, will show the difficulties of dis¬ 
covering what is and what is not lunacy. 
“If it be difficult to find an appropriate 
definition or comprehensive name for the 
various species of lunacy, 55 says this author, 
page 9, u it is quite as difficult to find any 
tiling approximating to a positive evidence 
of its presence. There are not in lunacy, 
as in fatuity, external signs not to be mis¬ 
taken, neither is there that similarity of 
manner and conduct which enables any one, 


who has observed instances of idiocy or im¬ 
becility, to detect their presence in all sub¬ 
sequent cases, by the feebleness of percep¬ 
tion and dullness of sensibility common to 
them all. The varieties of lunacy are as 
numerous as the varieties of human nature, 
its excesses commensurate with the force 
of human passion, .its phantasies coextensive 
with the range of human intellect. It may 
exhibit every mood from the most serious to 
the most gay, and take every tone from the 
most sublime to the most ridiculous. It 
may confine itself to any trifling feeling or 
opinion, or overcast the whole moral and 
mental conformation. It may surround its 
victim with unreal persons and events, or 
merely cause him to regard real persons and 
events with an irrational favor or dislike, 
admiration or contempt. It may find satis¬ 
faction in the nlost innocent follv, or draw 
delight from the most atrocious crime. It 
may lurk so deeply as to elude the keenest 
search, or obtrude so openly as to attract 
the most careless notice. It may be the 
fancy of an hour, or the distraction of a 
whole life. Such being the fact, it is not 
surprising that many scientific and philoso¬ 
phical men have vainly exhausted their ob¬ 
servation and ingenuity to find out some 
special quality, some peculiar mark or cha¬ 
racteristic common to all cases of lunacy, 
which might serve at least as a guide in. 
deciding on its absence or presence in indi¬ 
vidual instances. Being hopeless of a defi¬ 
nition, they would willingly have contented 
themselves with a test, but even this the 
obscurity and difficulty of the subject seem 
to forbid. 

5. Lord Erskine, who, in his practice at 
the bar, had his attention drawn this w'ay, 
from being engaged in some of the most re¬ 
markable trials of his time involving ques¬ 
tions of lunacy, has given as his test, “a 
delusive image, the inseparable companion 
of real insanity, 55 (Ersk. Misc. Speeches); 
and Dr. Haslain, whose opportunities of ob¬ 
servation have surpassed most other persons 
has proposed nearly the same, by saying that 
u false belief i9 the essence of insanity. 5j 
(Ilaslam on Insanity.) Sir John NichoJJ, in 
liis admirable judgment in the case of Dew 
v . Clark, thus expresses himself: “ The 
true criterion is, where there is delusion of 
mind there is insanity ; that is, when per¬ 
sons beliove things to exist, which exist only, 
or at least, in that degree exist only in their 
own imagination, and of the non-existence 
of which neither argument nor proof can 
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convince them j they are of unsound mind *, 
or as one of the counsel accurately expressed 
it, it is only the belief ot facts, which no 
rational person would have believed, that is 
insane delusion.' 7 (Report by Haggard, p. 
7.) Useful ns these several remarks arc, j 
thev are not absolutely true. It is indeed | 
beyond all question that, the great majority 
of lunatics indulge in some “ delusive 
imace," entertain some u talse belief. 77 They j 
assume the existence of things or persons 
which do not exist, and so yield to a delusive 
image, or they come to wrong conclusions 
about persons and things which do exist, j 
and so fall into a false belief. But there is 
a class of cases where lunacy is the result 
of exclusive indulgence in particular trains 
of thought or feeling, where these tests are 
sometimes whollv wanting, and yet where 
the entire absorption of the faculties in one 
predominant idea, the devotion of all the 
bodily and mental powers to one useless or 
injurious purpose, prove that the mind has 
lost its equilibrium. With some passions, 
indeed, such as self-esteem aud fear, what 
was at first an engrossing sentiment, will 
often go on to a positive delusion ; the self- 
adoring egotist grows to fancy himself a sove¬ 
reign or a deity ; the timid valetudinarian 
becomes the prey of imaginary diseases, the 
victim of unreal persecutions. But with 
many other passions, such as desire, avarice 
or revenge, the neglect and forgetfulness of ! 
all things save one, the insensibility to all 
restraints of reason, morality, or prudence, 
often proceed to such an extent as to justify 
holding an individual as a lunatic, incapable 
of all self-restraint, although, strictly speak¬ 
ing, not possessed by any delusive image or 
false belief. Much less do these tests apply 
to many cases of irresistible propensity to 
acts wholly irrational, such as to murder or 
to steal without the smallest assignable 
motive, which, rare as they are, certainly 
occur from time to time, and cannot but be 
held as an example of at least partial and 
temporary lunacy. It is to cases where no 
false belief or image can be detected, that 
the remark of Lord Erskine .is more par¬ 
ticularly applicable ; “ they frequently mock 
the wisdom of the wisest in judicial trials,” 
(Ersk. Mise. Speeches,) and were not the 
paramount object of all legal punishment 
the benefit of the community, which makes 
it inexpedient to spare offenders against the 
law, if insanity be the ground of °their de¬ 
fence, except upon the clearest proof, lest 
skilful dissemblers should thereby be led to 


hope for impunity, very subtle questions 
might no doubt be raised as to the degree 
of moral responsibility and mental sanity 
attaching to the perpetrators of many atro¬ 
cious acts, seeing that they often commit 
them under temptations quite inadequate to 
allure men of common prudence, or under 
passions so violent as to suspend altogether 
the operations of reason or free will. For 
as it is impossible to obtain an accurate de¬ 
finition of lunacy, so it is manifestly so, to 
draw the line correctly between it and its 
opposite rationality, or, to borrow the words 
of Chief Justice Hale, (1 Hale’s P. C. p. 30,) 
“ Doubtless most persons that are felons, of 
themselves and others, are under a degree 
of partial insanity when they commit those 
offences. It is very difficult to define the 
indivisible line that divides perfect and 
partial insanity ; but it must rest on circum¬ 
stances duly to be weighed and considered 
both by the judge and jury, lest on one 
side there be a kiud of inhumanity towards 
the defects of human nature, or on the other 
side too great an indulgence given to great 
i crimes.” 

j LUNAR. That which belongs to the 
j moon ; relating to the moon ; as a lunar 
■ month. See Month . 

! LUNATIC, persons . One who has had 
an understanding, but who, by disease, grief, 
j or other accident, has lost the use of his 
reason. A lunatic is properly one who has 
had lucid intervals, sometimes enjoying his 
senses, and sometimes not. 4 Co. 123 ; 1 
Bl. Com. 304 ; Bac. Abr. Idiots, &c., A ; 
1 Russ, on Crimes, 8 ; Shelf, on Lun. 4 ; 
Merlin, mot Demence ; Fonb. Eq. Index, 
h. t. ; 15 Yin. Ab. 131 ; 8 Com. Dig. 721 ; 
1 Supp. to Ves. jr. 94, 130, 369, 404 ; 2 
Supp. to Yes. jr. 51, 106, 151, 360 , 1 
Vern. 9, 137, 262 ; Louis. Code, tit. 
9, c. 1; and articles Lucid Interval; 
Lunacy . 

LYING IN GRANT. Incorporeal rights 
and things which cannot be transferred by 
livery of possession, but which exist only in. 
idea, in contemplation of law, are said to lie 
in grant, and pass by the mere delivery of 
the deed. Vide Graft*; Livery of Seisin; 
Seism 

LYING IN WAIT. Being in ambusb 
for the purpose of murdering another. 

2. Lying in wait is evidence of delibera¬ 
tion and intention. 

3. Where murder is divided into degrees, 
as in Pennsylvania, lying in wait is such evi¬ 
dence of malice, that it makes the killing, 
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when it takes place, murder in the first 
degree. Vide Dane’s Ab. Index, h. t. 

LYNCH-LAW. A common phrase used 
to express the vengeance of a mob, inflicting 


an injury, and committing an outrage upon 
a person suspected of some offence. In 
England this is called Lidford Law. Toml. 
L. Diet. art. Lidford Law. 


M. 


M. When persons were convicted of man¬ 
slaughter in England, they were formerly 
marked with this letter on the brawn of the 
thumb. 

2. This letter is sometimes put on the 
face of treasury notes of the United States, 
and signifies that the treasury note bears 
interest at the rate of one mill per centum, 
and not one per centum interest. 13 Peters, 
176. 

MACE-BEARER, Eng . law . An officer 
attending the court of session. 

MACEDONIAN DECREE, civil law. 
A decree of the Roman senate, which de¬ 
rived its name, from that of a certain usurer 
who was the cause of its being made, in con¬ 
sequence of his exactions. It was intended 
to protect sons who lived under the paternal 
jurisdiction, from the unconscionable con¬ 
tracts which they sometimes made on the ex¬ 
pectations after their fathers’ deaths; another, 
and perhaps, the principle object, was to cast 
odium on the rapacious creditors. It de¬ 
clared such contracts void. Dig. 14, 6, 1; 
Domat, Lois, Civ. liv. 1, tit. 6, § 4 ; Fonbl. 
Eq. B. 1, c. 2, § 12, note. Vide Catching 
bargain; Post obit. 

MACHINATION. The act by which 
some plot or conspiracy is set on foot. 

MACHINE. A contrivance which serves 
to apply or regulate moving power; or it is 
a tool more or less complicated, which is 
used to render useful natural instruments. 
Clef, des Lois Rom. h. t. 

2. The act of congress gives to inventors 
the right to obtain a patent right for any 
new and useful improvement on any art, 
machine, manufacture, &c. Act of congress, 
July 4, 1836, s. 6. See Pet. C. C. 394 ; 
3 Wash. C. C. 443 ; 1 Wash. C. C. 108 ; 
1 Wash. C. C. 168 ; 1 Mason, 447 ; Paine, 
300; 4 Wash. C. C. 538: 1 How. U. S. 
202 ; S. C. 17 Pet. 228 ; 2 McLean, 176. 

MADE KNOWN. These words are 
used a & a return to a scire facias, when it 
has been served on the defendant. 

31 AGISTER. A master, a ruler, one 


whose learning and position makes him su¬ 
perior to others, thus : one who has attained 
to a high degree, or eminence, in science 
and literature, is called a master; as, master 
of arts. 

Magister ad facultates, Eng . eccl. 
law . The title of an officer who grants dis¬ 
pensations ; as, to marry, to eat flesh on 
days prohibited, and the like. Bac. Ab. 
Eccles. Courts, A 5. 

Magister navis. The master of a ship; 
a sea captain. 

3Iagister societatis, civil law. The 
principal manager of the business of a society 
or partnership. 

MAGISTRACY, mun. law . In its most 
enlarged signification, this term includes all 
officers, legislative, executive, and judicial. 
For example, in most of the state constitu¬ 
tions will be found this provision ; u the 
powers of the government are divided into 
three distinct departments, and each of these 
is confided to a separate magistracy , to wit: 
those which are legislative, to one ; those 
which are executive, to another ; and those 
which are judiciary, to another.” In a more 
confined sense, it signifies the body of officers 
whose duty it is to put the laws in force; 
as, judges, justices of the peace, and the 
like. In a still narrower sense it is em¬ 
ployed to designate the body of justices of 
peace. It is also used for the office of a 
magistrate. 

MAGISTRATE, mun. law . A public 
civil officer, invested with some part of the 
legislative, executive, or judicial power given 
by the constitution. In a narrower sense 
this term includes only inferior judicial 
officers, as justices of the peace. 

2. The president of the United States is 
the chief magistrate of this nation ; the go¬ 
vernors are the chief magistrates of their 
respective states. 

3. It is the duty of all magistrates to 
exercise the power, vested in them for the 
good of the people, according to law, and 
with zeal and fidelity. A neglect or the 
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part of *i magistrate to exercise the func— courts. 36. To ruortniftin. 37. To esouago 
tions of his office, when required by law, is and subsidy. 38. Confirms every article of 
u misdemeanor. Vide 15 Yin. Ab. 144; the charter. See a copy of Magna Charta 
Avl. lhind. tit. 22; Dig. 30, 16, 57 ; Mcrl. in 1 Laws of South Carolina, edited by 
Kep. h. t.; 13 Pick. It. 523. Judge Cooper, p. 78. In the Penny Mnga- 

MAGNA CHARTA. The great charter, zine for the year 1833, page 229, there is 
The name of an instrument granted by King a copy of the original seal of King John, 
John, June 19, 1215, which secured to the affixed to this instrument, and a specimen of 
English people many liberties which had a fac simile of the writing of Magna Charta, 
before been invaded, and provided against beginning at the passage, Jsullus liber homo 
many abuses which before rendered liberty capietur vel imprisonetur , &c. A copy of 
a mere name. both may be found in the Magazin Pitto- 

2. It is divided into thirty-eight chapters, rcsque, for the year 1834, p. 52, 53. Vide 
which relate as follows, namely : 1. To the 4 El. Com. 423. 

freedom of the church and ecclesiastical MAIDEN. The name of an instrument 
persons. 2. To the nobility, knights’ ser- j formerly used in Scotland for beheading 
vice, &c. 3. Heirs and their being in ward, j criminals. 

4. Guardians for heirs within age, who are j MAIL. This word, derived from the 
to commit no waste. 5. To the land and 
other property of heirs, and the delivery of 
them up when the heirs are of age. 6. The 
marriage of heirs. 7. Dower of women in 
the lands of their husbands, 8. Sheriffs and place to place, under the authority of the 
thoir bailiffs. 9. To the ancient liberties of United States. The things thus carried are 
London and other cities. 10. To distress also called the mail. 

for rent. 11. The court cf common pleas, 2. The laws of the United States have 
which is to be located. 12. The assise on provided for the punishment of robberies or 
disseisin of lands. 13. Assises of darein wilful injuries to the mail; the act of March 
presentments, brought by ecclesiastics. 14. 3, 1825, 3 Story’s Laws U. §. 1985, pro- 
The amercement of a freeman for a fault, vides— 

15. The making of bridges by towns. 16. § 22. That if any person shall rob any 

Provisions for repairing sea banks and carrier of the mail of the United States, or 
6ewers. 17. Forbids sheriffs and coroners other person entrusted therewith, of such 
to hold pleas of the crown. 18. Prefers the mail, or of part thereof, such offender or 
king’s debt when the debtor dies insolvent, offenders shall, on conviction, be imprisoned 

19. To the purveyance of the kiug’s house, not less than five years, nor exceeding ten 

20. To the castleguard. 21. To the manner years; and, if convicted a second time of a 

ot taking property for public use. 22. To like offence, he or they shall suffer death ; 
the lands of felons, which the king is to o^ if, in effecting such robbery of the mail, 
have for a year and a day, and afterwards the first time, the offender shall wound tin 
the lord of the fee. 23. To weirs which are person having the custody thereof, or put 
to be put down in rivers. 24. To the writ his life in jeopardy, by the use of dangerous 
of pr&cipe in capite for lords against tenants weapons, such offender or offenders shall 
offering wrong, &c. 25. To measures. 26. suffer death. And if any person shall at- 
To inquisitions of life and member, which I tempt to rob the mail of the United States, 
are to be granted freely. 27. To knights’ by assaulting the person having custody 
service and other ancient tenures. 28. To thereof, shooting at him, or his horse or 
accusations, which must be under oath. 29. mule, or threatening him with dangerous 
To the freedom of the subject. No freeman weapons, and the robbery is not effected, 
shall be disseised of his freehold, imprisoned I every such offender, on conviction thereof, 
arid condemned, but by judgment of his ! shall he punished by imprisonment, not less 
peers, or by the law of the land. 30. To ! than two years, nor exceeding ten years, 
merchant strangers, who are to he civilly j And, if any person shall steal the mail, or 
treated. 31. To escheats. 32. To the power shall steal or take from, or out of, any mail, 
of selling land by a freeman, which is limited. | or from, or out of, any post office, any letter 
33. To patrons of abbeys, &c. 34. To the or packet; or, if any person shall take the 

right of a woman to appeal for the death of mail, or any letter or packet therefrom, or 
her husband. 35. To the time of holding from any post office, whether with or without 


French mailt , a trunk, signifies the bag, 
valise, or other contrivance used in convey¬ 
ing through the post office, letters, packets, 
newspapers, pamphlets, and the like, from 
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the consent of the person having custody 
thereof, and shall open, embezzle, or destroy 
any such mail, letter, or packet, the same 
containirg any articles of value, or evidence 
of any debt, due, demand, right, or claim, 
or any release, receipt, acquittance, or dis¬ 
charge, or any other article, paper, or thing, 
mentioned and described in the twenty-first 
section of this act ) or, if any person shall, 
by fraud or deception, obtain from any per¬ 
son having custody thereof, any mail, letter, 
or packet, containing any article of value, 
or evidence thereof, or either of the writings 
referred to, or next above mentioned, such 
offender or offenders, on conviction thereof, 
shall be imprisoned not less than two, nor 
exceeding ten years. And if any person 
shall take any letter, or packet, not contain¬ 
ing any article of value, or evidence thereof, 
out of a post office, or shall open any letter 
or packet, which shall have been in a post 
office, or in custody of a mail carrier, before 
it shall have been delivered to the person to 
whom it is directed, with a design to ob¬ 
struct the correspondence, to pry into an¬ 
other’s business or secrets; or shall secrete, 
embezzle, or destroy, any such mail, letter, 
or packet, such offender, upon conviction, 
shall pay, for every such offence, a sum not 
exceeding five hundred dollars, and be im¬ 
prisoned not exceeding twelve months. 

3. —§ 23. That, if any person shall rip, 
cut. tear, burn, or otherwise injure, any 
vali sc, portmanteau, or other bag, used, or 
designed to be used, by any person acting 
under the authority of the postmaster gene¬ 
ral, or any person in whom his powers are 
vested, in a conveyance of any mail, letter, 
packet, or newspaper, or pamphlet, or shall 
draw or break any staple, or loosen any 
part of any lock, chain, or strap, attached 
to, or belonging to any such valise, port¬ 
manteau, or bag, with an intent to rob, or 
steal any mail, letter, packet, newspaper, 
or pamphlet, or to render either of the 
same insecure, every such offender, upon 
conviction, shall, for every such offence, 
pay a sum, not less than one hundred dol¬ 
lars, nor exceeding five hundred dollars, or 
be imprisoned not less than one year, nor 
exceeding three years, at the discretion 
of the court before whom such conviction 
is had. 

4. —§ 24. That every person who, from 
and after the passage of this act, shall pro¬ 
cure, and advise, or assist, in the doing or 

erpetration of any of the acts or crimes 
y this act forbidden, shall he subject to 


the same penalties and punishments as the 
persons are subject to, who shall actually 
do or perpetrate any of the said acts or 
crimes, according to the provision of this 
act. 

5.—§ 25. That every person who shall 
be imprisoned by a judgment of court, 
under and by virtue of the twenty-first, 
twenty-second, twenty-third, or twenty- 
fourth sections of this act, shall be kept at 
hard labor during the period of such im¬ 
prisonment. 

MAILE, ancient English law . A small 
piece of money; it also signified a rent, 
because the rent was paid with maile. 

MAIM, pleadings . This is a technical 
word necessary to be introduced into all 
indictments for mayhem ; the words “ felo¬ 
niously did maim,” must of necessity he 
inserted, because no other word, or any 
circumlocution, will answer the same pur¬ 
pose. 4 Inst. 118 ; Hawk. B. 2, c. 23, s. 
17, 18, 77 ; Hawk. B. 2, c. 25, s. 55 j 1 
Chit. Cr. Law, *244. 

TO MAIM, aim. law. To deprive a 
person of such part of his body as to ren¬ 
der him less able in fighting or defending 
himself than he would have otherwise been. 
Vide Mayhem . 

MAINE. One of the new states of the 
United States of America. This state was 
admitted into the Union, by the Act of 
Congress of March 3, 1820, 3 Story’s L. 
U. S. 1761, from and after the fifteenth 
day of March, 1820, and is thereby de¬ 
clared to be one of the United States of 
America, and admitted into the Union on 
an equal footing with the original states in 
all respects whatever. 

2. The constitution of this state was 
adopted October 29th, 1819. The powers 
of the government are vested in three dis¬ 
tinct departments, the legislative, executive 
and judicial. 

3. —1. The legislative power is vested 
in two distinct branches, a house of repre¬ 
sentatives and senate, each to have a nega¬ 
tive on the other, and both to be styled 
The legislature of Maine. 1. The house 
of representatives is to consist of not less 
than one hundred, nor more than two hun¬ 
dred members ; to be apportioned among 
the counties according to law; to be elected 
by the qualified electors for one year from 
the next day preceding the annual meeting 
of the legislature. 2. The senate consists 
of not less than twenty, nor more than 
thirty-one members, elected at the same 
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time, and for the same term, as the repre¬ 
sentatives, by the qualified electors of the 
districts into which the state shall, from 
time to time, be divided. Art. 4, part 2, 
s. 1. The veto power is given to the go¬ 
vernor, by art. 4, part 3, s. 2. 

4. _*2." The supreme executive power of 

the state is vested in a governor , who is 
elected bv the qualified electors, and holds 
his office one year from the first W eduesday 
of January in each year. On the first 
"\\ eduesday of January annually, sc\cn 
persons, citizens of the United States, and 
resident within the state, are to be elected 
bv joint ballot of the senators and repre¬ 
sentatives in convention, who are called the 
council. This council is to advise the go¬ 
vernor in the executive part of government, 
art. 5, part 2, s. 1 and 2. 

5. —3. The judicial power of the state 
is distributed by the 6th article of the con¬ 
stitution as follows : 

6. —§ 1. The judicial power of this 
state shall be vested in a supreme judicial 
court, and such other courts as the legisla¬ 
ture shall, from time to time, establish. 

7. —^ 2. The justices of the supreme 
judicial court shall, at stated times, receive 
a compensation, which shall not be dimin¬ 
ished during their continuance in office, but 
they shall receive no other fee or reward. 

8. —§ 3. They shall be obliged to give 
their opinion upon important questions of 
law, and upon solemn occasions, when re¬ 
quired by the governor, council, senate, or 
house of representatives. 

9. —§ 4. All judicial officers, except 
justices of the peace, shall hold their offices 
during good behaviour, but not beyond the 
age of seventy years. 

10. —§ 5. Justices of the peace and 
notaries public shall hold their offices dur¬ 
ing seven years, if they so long behave 
themselves well, at the expiration of which 
term, they may be re-appointed, or others 
appointed, as the public interest may re¬ 
quire. 

11 •—§ 6. The justices of the supreme 
judicial court shall hold no office under the 
United States, nor any state, nor any other 
office under this state, except that of jus¬ 
tice of the peace. 

For a history of the province of Maine, 
see 1 Story on the Const. $ 82. 

MAINOUR, crim. law. The thing sto¬ 
len found in the hands of the thief who has 
stolen it; hence when a man is found with 
property which he has stolen, he is said to 


be talsen with the mainour, that is, it is 
found in his hands. 

2. Formerly there was a distinction 
made between a larceny, when the thing 
stolen was found*in the hands of the crimi¬ 
nal, and when the proof depended upon 
other circumstances not quite so irrefra¬ 
gable ; the former properly w*as termed pris 
ove maynovere, or oye mainer , or mainour 9 
as it is generally written. Barr, on the 
Stat. 315, 316, note. 

MAINPERNABLE. Capable of being 
bailed ; one for whom bail may be taken ; 
bailable. 

MAINPERNORS, English lau\ Those 
persons to whom a man is delivered out of 
custody or prison, on their becoming bound 
for his appearance. 

2. Mainpernors differ from bail: a 
man’s bail may imprison or surrender him 
up before the stipulated day of appearance; 
mainpernors can do neither, but are merely 
sureties for his appearance at the day ; bail 
are only sureties that the party be answer- 
able for all the special matter for which 
they stipulate ; mainpernors are bound to 
produce him to answer all charges whatso¬ 
ever. 3. Bl. Coin. 128; vide Dane’s Index, 
h. t. 

MAINPRISE, Engl, law. The taking 
a man into friendly custody, who might 
otherwise be committed to prison, upon 
security given for his appearance at a 
time and place assigned. Wood’s Inst. B. 
4, c. 4. 

2 Mainprise differs from bail in this, 
that a man’s mainpernors are barely his 
sureties, and cannot imprison him them¬ 
selves to secure his appearance, as his bail 
may, who are looked upon as his gaolers, to 
whose custody he is committed. 6 Mod. 
231; 7 Mod. 77, 85, 98; Ld. Rayrn. 606; 
Bac. Ab. Bail in Civil Cases ; 4 Inst. 180. 
Vide Mainpernors; Writ of Mainprise; and 
15. Vin. Ab. 146 ; 3 Bl. Com. 128. 

MAINTENANCE, crimes. A malicious, 
or at least, officious interference in a suit 
in which the offender has no interest, to 
assist one of the parties to it against the 
other, with money or advice to prosecute or 
defend the action, without any authority of 
law. 1 Russ. Cr. 176. 

2. But there are many acts in the na¬ 
ture of maintenance, which become justifi¬ 
able from the circumstances under which 
they are done. They may be justified, 
1. Because the party has an interest in the 
thing in variance; as when he has a bare 
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contingency in the lands in question, which 
possibly may never come in esse. Bac. Ab. 
h. t. 2. Because the party is of kindred or 
affinity, as father, son, or heir apparent, or 
husband or wife. 3. Because the relation 
of landlord and tenant or master and ser¬ 
vant subsists between the party to the suit 
and the person who assists him. 4. Because 
the money is given out of charity. 1 Bailey, 
S. 0. Bep. 401. 5. Because the person 

assisting the party to the suit, is an attor¬ 
ney or counsellor: the assistance to be 
rendered must, however, be strictly profes¬ 
sional, for a lawyer is not more justified in 
giving his client money than another man. 

I Russ. Cr. 179. Bac. Ab Maintenance : 
Bro. Maintenance. This offence is punish¬ 
able by fine and imprisonment. 4 Black. 
Coin. 124; 2 Swift’s Dig. 328 ; Bac. Ab. 
h. t. Vide 3 Hawks, 86 ; 1 Greenl. 292 ; 

II Mass. 553, 6 Mass. 421 : 5 Pick. 359; 

5 Monr. 413 ; 6 Co wen, 431 ; 4 Wend. 
306 ; 14 John. R. 124 : 3 Cowen, 647 : 
3 John. Ch. R. 508 : 7 D. & R. 846 : 5 B. 

6 C. 188. 

Maintenance, quasi contracts . The 
support which one person, who is bound by 
law to do so, gives to another for his living; 
for example, a father is bound to find main¬ 
tenance for his children ; and a child is re¬ 
quired by law to maintain his father or 
mother, when they cannot support them¬ 
selves, and he has ability to maintain them. 
1 Bouv. Inst. n. 284-6. 

MAINTAINED, pleadings. This is a 
technical word, indispensable in an indict¬ 
ment for maintenance, which no ether word 
or circumlocution will supply. 1 Wils. 325. 

MAINTAINORS, criminal law . Those 
who maintain or support a cause depending 
between others, not being retained as coun¬ 
sel or attorney. For this they may be fined 
and imprisoned. 2 Swift’s Dig. 328 ; 4 Bl. 
Com. 124 ; Bac. Ab. Barrator. 

MAISON DE DIEU. House of God. 
In England this term, which is borrowed 
from the French, signified formerly a hospi¬ 
tal, an almshouse, a monastery. 39 Eliz. 
c. 5. 

MAJESTY. Properly speaking, this term 
can be applied only to God, for it signifies 
that which surpasses all things in grandeur 
and superiority. But it is used to kings 
and emperors, as a title of honor. It some¬ 
times means power, as when we say, the ma¬ 
jesty of the people. See Wolff, § 998.. 

MAJOR, persons . One who has attained 
his full age, and has acquired all his civil, 


rights; one who is no longer a minor; an 
adult. 

Major. Military language. The lowest 
of the staff officers ; a degree higher than 
captain. 

Major general. A military officer, 
commanding a division or number of regi¬ 
ments ; the next in rank below a lieutenant 
general. 

MAJORES. The male ascendant be¬ 
yond the sixth degree were so called among 
the Romans, and the term is still used in 
making genealogical tables. 

MAJORITY, persons . The state or 
condition of a person who has arrived at full 
age. He is then said to be a major, in op¬ 
position to minor, which is his condition 
during infancy. 

Majority, government. The greater 
number of the voters: though in another 
sense, it means the greater number of votes 
given ; in which sense it is a mere plurality, 
(q. v.) 

2. In every well regulated society, the 
majority has always claimed and exercised 
the right to govern the whole society, in the 
manner pointed out by the fundamental 
laws; and the minority are bound, whether 
they have assented or not, for the obvious 
reason that opposite wills cannot prevail at 
the same time, in the same society, on the 
same subject. 1 Tuck. Bl. Com. App. 168, 
172; 9 Dane’s Ab. 37 to 43: 1 Story, 
Const. § 330. 

3. As to the rights of the majority of 
part owners of vessels, vide 3 Kent, Com. 
114 et seq. As to the majority of a church, 
vide 16 Mass. 488. 

4. In the absence of all stipulations, 
the general rule in partnerships is, that each 
partner has an equal voice, and a majority 
acting bona fide , have the right to manage 
the partnership concerns, and dispose of the 
partnership property, notwithstanding the 
dissent of the minority; but in every case 
when the minority have a right to give an 
opinion, they ought to be notified. 2 Bouv. 
Inst. n. 1954. 

5. As to the majorities of companies or 
corporations, see Angel, Corp. 48, et seq.; 

3 M. R. 495. Vide, generally, Rutherf. 
Inst. 249; 9 Serg. & Rawle, 99; Bro, 
Corporation, pi. 63; 15 Vin. Abr. 183, 
184; and the article Authority; Plurality; 
Quorum . 

TO MAKE. English law. To perform 
or execute ; as to make his law , i9 to per¬ 
form that law which a man had bound him- 
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self to do ; that is, to clear himself of an 
action commenced against him, by his oath, 
and the oaths of his neighbors. Old Nat. 
Br. 161. To make default, is to fail to ap¬ 
pear in proper time. To make oath, is to swear 
according to the form prescribed by law. 

MAKER. This term is applied to one 
who makes a promissory note and promises 
to pay it when due. He who makes a bill 
of exchange is called the drawer, and fre¬ 
quently in common parlance and in books 
of Reports we find the word drawer inac¬ 
curately applied to the maker of a promis¬ 
sory note. See Promissory note . 

MAKING HIS LAW. A phrase used 
to denote the act of a person who wages his 
law. Bac. Ab. Wager of law , in pr. 

MALA FIDES. Bad faith. It is op¬ 
posed to bonajides , good faith. 

Mala praxis, crim. law . A Latin ex¬ 
pression, to signify bad or unskilful prac¬ 
tice in a physician or other professional 
person, as a midwife, whereby the health 
of the patient is injured. 

2. This offence is a misdemeanor (whe¬ 
ther it be occasioned by curiosity and expe¬ 
riment or neglect) because it breaks the 
trust which the patient has put in the phy¬ 
sician, and tends directly to his destruction. 
1 Lord Rayin. 213. See forms of indict¬ 
ment for mala praxis, 3 Chitty Crim. Law, 
SG3 ; 4 Wentw. 360 ; Yet. Int. 231 ; Trem. 
P. C. 242. Vide also, 2 Russ, on Cr. 288; 
1 Chit. Pr. 43 ; Com. Pig. Physician ; Yin. 
Ab. Physician. 

3. There are three kinds of mal prac¬ 
tice. 1. Wilful mal practice, which takes 
place when the physician purposely admi¬ 
nisters medicines or performs an operation 
which he knows and expects will result in 
danger or death to the individual under his 
care; as, in the case of criminal abgrtion. 

4. —2. Negligent mal practice, which 
comprehends those cases where there is no 
criminal or dishonest object, but gross negli¬ 
gence of that attention which the situation 
of the patient requires : as if a physician 
should administer medicines while in a state 
of intoxication, from which injury would 
arise to his patient. 

5. —3. Ignorant mal practice, which is 
the administration of medicines, calculated 
to do injury, which do harm, and which a 
well educated and scientific medical man 
would know were not proper in the case. 
Besides the public remedy for mal practice, 
in many cases the party injured may bring 
a civil action, o Day's R. 260: 9 Conn. 
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209. See M. & Rob. 107; 1 Saund. 312, 
n. 2; 1 Ld. Raym. 213 ; 1 Briand, Med. 
Leg. 50 ; 3 Watts, 355 ; 9 Conn. 209. 

Malaprohibita. Those things which are 
prohibited by law, and therefore unlawful. 

2. A distinction was formerly made in 
respect of contracts, between mala prohihita 
and mala in se; but that distinction has 
been exploded, and, it is now established 
that when the provisions of an act of the 
legislature have for their object the protec¬ 
tion of the public, it makes no difference 
with respect to contracts, whether the thing 
be prohibited absolutely or under a penalty. 
5 B. & A. 835, 340 ; 10 B. & C. 98 ; 3 
Stark. 61 ; 13 Pick. 518; 2 Bing. N. C. 
636, 646. 

MALE. Of the masculine sex; of the 
sex that begets young ; the sex opposed to 
the female. Vide Gender j Man; Sex ; 
Worthiest of blood . 

MALEDICTION, Eccles . law. A curse 
which was anciently annexed to donations 
of lands made to churches and religious 
houses, against those who should violate 
their rights. 

MALEFACTOR. He who has been 
guilty of some crime ; in another sense, one 
who has been convicted of having com¬ 
mitted a crime.. 

MALEFICIUM, civil law. Waste, da¬ 
mage, torts, injury. Dig. 5, 18, 1. 

MALFEASANCE, contracts , torts . The 
unjust performance of some act which the 
party had no right, or which he had con¬ 
tracted not to do. It differs from mis¬ 
feasance, (q. v.) and nonfeasance, (q. v.) 
Vide 1 Chit. Pr. 9 ; 1 Chit. Pi. 134. 

MALICE, crim. law. A wicked inten¬ 
tion to do an injury. 4 Mason, R. 115, 
505; 1 Gall, R. 524. It is not confined 
to the intention of doing an injury to any 
particular person, but extends to an evil 
design, a corrupt and wicked notion against 
some one at the time of committing the 
crime; as, if A intended to poison B, con¬ 
ceals a quantity of poison in an apple and 
puts it in the way of B, and C, against 
whom he had no ill will, and who, on the 
contrary, was his friend, happened to eat it, 
and die, A will be guilty of murdering C 
with malice aforethought. Bac. Max. Reg 
15; 2 Chit. Cr. Law, 727 ; 3 Chit. Cr. Law 
1104. 

2. Malice is express or implied. It is 
express , when the party evinces an intention 
to commit the crime, as to kill a man; for 
example, modem duelling. 3 Bulstr. 171. 
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It is implied , when an officer of justice is 
killed in the discharge of his duty, or when 
death occurs in the prosecution of some 
unlawful design. 

3. It is a general rule that when a man 
commits an act, unaccompanied by any cir¬ 
cumstance justifying its commission, the law 
presumes lie has acted advisedly and with 
an intent to produce the consequences which 
have ensued, 3 M. & S. 15; Foster, 255; 
1 Ilale, P. C. 455; 1 East, P. C. 223 to 
232, and 340; Russ. & Ry. 207 ; 1 Moody, 
C. 0. 263 ; 4 Bl. Com. 198 ; 15 Yin. Ab. 
506; Yelv. 105 a; Bac. Ab. Murder and 
Homicide, C 2. Malice aforethought is de¬ 
liberate premeditation. Vide Aforethought . 

Malice, torts . The doing any act in¬ 
jurious to another without a just cause. 

2. This term, as applied to torts, does 
not necessarily mean that which must pro¬ 
ceed from a spiteful, malignant, or re¬ 
vengeful disposition, but a conduct injurious 
to another, though proceeding from an ill- 
regulated mind not sufficiently cautious be¬ 
fore it occasions an injury to another. 11 
S. & R. 39, 40. 

3. Indeed in some cases it seems not to 
require any intention in order to make an 
act malicious. When a slander has been 
published, therefore, the proper question 
for the jury is, not whether the intention 
of the publication was to injure the plain¬ 
tiff, but whether the tendency of the matter 
published, was so injurious. 10 B. & 0. 
472 : S. C. 21 E. C. L. R. 117. 

4. Again, take the common case of an 
offensive trade, the melting of tallow for 
instance ; such trade is not itself unlawful, 
but if carried on to the annoyance of the 
neighboring dwellings, it becomes unlawful 
with respect to them, and their inhabitants 
may maintain an action, and may charge 
the act of the defendant to be malicious. 
3 B. & C. 584; S. C. 10 E. C. L. R. 179. 

Malice aforethought, pleadings. In 
an indictment for murder, these words, 
which have a technical force, must be used 
in charging the offence ; for without them, 
and the artificial phrase murder , the- indict¬ 
ment will be taken to charge manslaughter 
only. Fost. 424 ; Yelv. 205 ; 1 Chit. Cr. 
Law, *242, and the authorities and cases 
there cited. 

2. Whenever malice aforethought is ne¬ 
cessary to constitute the offence, these 
words must be used in charging the crime 
in the indictment. 2 Chit. Cr. Law, *787; 

1 East, PI. Cr. 402; 2 Mason, R. 91. 


MALICIOUS. With bad and unlawful 
motives ; wicked. 

Malicious abandonment. The for¬ 
saking without a just cause a husband by 
the wife, or a wife by her husband. VicCs 
Abandonment , malicious . 

Malicious mischief. This expression 
is applied to the wanton or reckless de¬ 
struction of property, and the wilful perpe¬ 
tration of injury to the person. Alis. Prin. 
448 ; 3 Dev. & Batt. 130 ; 8 Leigh, 719 ; 
5 Ired. R. 364 ; 8 Port. 447; 2 Mete. 21; 
3 Greenl. 177. 

Malicious prosecution, or malicious 
arrest, torts , or remedies . These terms 
import a wanton prosecution or arrest, made 
by a prosecutor in a criminal proceeding, or 
a plaintiff in a civil suit, without probable 
cause, by a regular process and proceeding, 
which the facts did not warrant, as appears 
by the result. 

2. This definition will be analysed by 
considering, 1. The nature of the prosecu¬ 
tion or arrest. 2. Who is liable under it. 

3. What are malice and probable cause. 

4. The proceedings. 5. The result of the pro¬ 
secution ; and afterwards, 6. The remedy. 

3. —§ 1. Where the defendant com¬ 
menced a criminal prosecution wantonly 
and in other respects against law, he will 
be responsible. Addis. R. 270 ; 12 Conn. 
219. The prosecution of a civil suit , when 
malicious, is a good cause of action, even 
when there has been no arrest. 1 P. C. C. 
210; 11 Conn. 582; 1 Wend. 345. But no 
action lies for commencing a civil action, 
though without sufficient cause. 1 Penns. 
R. 235. 

4. —§ 2. The action lies against the pro 
seeutor and even against a mere informer, 
when the proceedings are malicious. 5 
Stew. & Port. 367. But grand jurors are 
not liable to an action for a malicious pro¬ 
secution, for information given by them to 
their fellow jurors, on which a prosecution 
is founded. Hardin, 556. Such action lies 
against a plaintiff in a civil action who ma¬ 
liciously sues out the writ and prosecutes 
it; 16 Pick. 453 ; but an action does not 
lie against an attorney at law for bringing 
the action, when regularly employed. 16 
Pick. 478. See 6 Pick. 193. 

5. —§ 3. There must be malice and want 
of probable cause. 1 Wend. 140, 345; 

7 Cowen, 281; 2 P. A. Browne, Appx. xlii.; 
Cooke, 90 ; Litt. Sel. Cas. 106; 4 Litt. 
334 ; 3 Gil. & John. 377 ; 1 N. & M. 36 ; 
12 Conn. 219 j 3 Call. 446 ; 2 Hall, 315; 
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8 Mason, 112; - N. & M. 54, 143. See 
Milice; Prohibit' cause\ 

0.—§ 4. The proceedings under which 
the original prosecution or action was held, 
must, have been regular^ in the ordinary 
course of justice, and before a tribunal 
having power to ascertain the truth or 
falsity 3 of the charge, and to punish the 
supposed offender, the now plaintiff. 3 Pick, 
379, 883. When the proceedings arc ir¬ 
regular, the prosecutor is a trespasser. 3 
Blackf. 210. See Regular a?id irregular 
process. 

7. —^ 5. The malicious prosecution or 
actiou must be ended, and the plaintiff must 
show it was groundless, either by his ac¬ 
quittal or by obtaining a final judgment in 
his favor in a civil action. 1 Root, R. 
553; 1 N. & M. 36 ; 2 N. & M. 54, 143; 
7 Cowen, 715 ; 2 Dev. & Bat. 492. 

8. —§ 6. The remedy for a malicious 
prosecution is an action on the case to re¬ 
cover damages for the injury sustained. 5 
Stew. & Porter, 367; 2 Conn. 700; 11 
Mass. 500 ; 6 Greenl. 421; 3 Gill. & John. 
377. See Case; Regular and irregular 
process. 

See, generally, Bull. N. P. 11 ; 1 Saund. 
228 ; 12 Mod. 208; 1 T. R. 493 to 551; 
Bac. Ab. Actions on the case, H ; Bouv. 
Inst. Index, h. t. 

MALUM IN SE. Evil in itself. 

2. An offence malum in se is one which 
is naturally evil, as murder, theft, and the 
like ; offences at common law are generally 
mala in sese. 

3. An offence malum prohibitum , on the 
contrary, is not naturally an evil, but be¬ 
comes so in consequence of its being for¬ 
bidden ; as playing at games, which being 
innocent before, have, become unlawful in 
consequence of being forbidden. Vide Bac. 
Ab. Assumpsit, A, note; 2 Rolle’s Ab, 
355. 

MALVEILLES. Ill-will. In some an¬ 
cient records this word signifies malicious 
practices, or crimes and misdemeanors. 

MALVERSATION, French law . This 
word is applied to all punishable faults 
committed in the exercise of an office, such 
as corruptions, exactions, extortions and 
larceny. Merl. Report, h. t. 
b MAN. A human being. This defini¬ 
tion includes not only the adult male sex 
of. the human species, but women and 
children; examples: « of offences against 
many some are more immediately against the 
king, others more immediately against the 


subject.” Hawk. P. C. book 1, c. 2, 1. 

u Offences against the life of man come 
under the general name of homicide, which 
in our law signifies the killing of a man by 
a man.” Id..book 1, c. 8, s. 2. 

2. In a more confined sense, man means 
a person of the male sex , and sometimes it 
signifies a male of the human species above 
the age of puberty. Vide Rape. It was 
considered in the eivil or Roman law, that 
although man and person are synonymous 
in grammar, they had a different acceptation 
in law ; all persons were men, but all men, 
for example, slaves, were not persons, but 
things. Vide Barr, on the Stat. 216, note. 

MANAGER. A person appointed or 
elected to manage the affairs of another, 
but the term is more usually applied to 
those officers of a corporation who are 
authorized to manage its affairs. 1 Bouv. 
Inst. n. 190. 

2. In banking corporations these officers 
are commonly called directors, and the 
power to conduct the affairs of the com¬ 
pany, is vested in a board of directors. In 
other private corporations, such as rail-road 
companies, canal, * coal companies, and the 
like, these officers are called managers. 
Being agents, when their authority is 
limited, they have no power to bind their 
principal beyond such authority. 17 Mass. 
R. 29; 1 Greenl. R. 81. 

3. The persons appointed on the part of 
the house of representatives to prosecute 
impeachments before the senate, are called 
managers. 

MANBOTE. In a barbarous age, when 
impunity could be purchased with money, 
the compensation which was paid for homi¬ 
cide was called manbote. 

MANCIPATIO, civil law. The act of 
transferring things called res inancipi. 
(q. v.) This is effected in the presence of 
not less than five witnesses, who must be 
Roman citizens and of the age of puberty, 
and also in the presence of another person 
of the same condition, who holds a pair of 
brazen scales, and hence is called Libripens. 
The purchaser (qui mancipio accipit) taking 
hold of the thing, says : I affirm that this 
slave (homo) is mine, cx jure quiritium, and 
he is purchased by me with this piece of 
money (ses) and brazen scales. He then 
strikes the scales with the piece of money 
and gives it to the seller as a symbol of the 
price (quasi pretii loco.) The purchaser or 
person to whom the mancipatio was made 
did not acquire the possession of the manci- 
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patio ; for the acquisition of possession was 
a separate act. (jaius. 1, 119 ; Id. iv. 131. 

Both mancipatio and in jure cessio ex¬ 
isted before the twelve tables. Frag. Vat. 
50. Mancipation no longer existed in the 
code of Justinian, who took away all dis¬ 
tinction between res mancipi and nec man- 
cipi. Smith’s Diet. Grr. & Rom. Antiq. 
Verb. Mancipium; Coop. Jus. 442. 

31 AND AM US, practice. The name of a 
writ, the principal word of which when the 
proceedings were in Latin, was mandamus , 
f ve command . 

2. It is a command issuing in the name 
of the sovereign authority from a superior 
court having jurisdiction, and is directed to 
some person, corporation, or inferior court, 
within the jurisdiction of such superior 
court, requiring them to do some particular 
thing therein specified, which appertains to 
their office and duty, and which the superior 
court has previously determined, or at least 
supposes to be consonant to right and jus¬ 
tice. 20 Pick. 484 ; 21 Pick. 258 ; Dud¬ 
ley, 37 ; 4 Humph. 437. 

3. Mandamus is not a writ of right, it 
is not consequently granted of course, but 
only at the discretion of the court to whom 
the application for it is made ; and this dis¬ 
cretion is not exercised in favor of the ap¬ 
plicant, unless some just and useful purpose 
may be answered by the writ. 2 T. R. 
385 ; 1 Cowen’s R. 501 ; 11 Shepl. 151 ; 

1 Pike, 11. 

4. This writ was introduced to prevent 
disorders from a failure of justice ; there¬ 
fore it ought to be used upon all occasions 
where the law has established no specific 
remedy, and where in justice and good 
government there ought, to be one. 3 Burr. 
R. 1267 ; 1 T. R. 148, 9 ; 2 Pick. 414 ; 4 
Pick. 68 ; 10 Pick. 235, 244 ; 7 Mass. 340; 
3 Binn. 273 ; 5 Halst. 57 ; Cooke, 160 ; 1 
Wend. 318 ; 5 Pet. 190 ; 1 Caines, R. 511; 
John. Cas. 181 ; 12 Wend. 183 ; 8 Pet. 
291; 12 Pet. 524 ; 2 Penning. 1024; Har¬ 
din, 172; 7 Wheat. 534; 5 Watts. 152; 

2 H. & M. 132; 3 H. & M. 1 ; 1 S. & R. 
473 ; 5 Binn. 87 ; 3 Conn. 213 ; 2 Virg. 
Cas. 499 ; 5 Call. 548. Mandamus will 
not lie where the law has given another 
specific remedy. 1 Wend. 318; 10 John. 
484 ; 1 Cow. 417 ; Coleman, 117 ; 1 Pet. 
567 ; 2 Cowen, 444; 2 M’Cord, 170; 
Minor, 46 ; 2 Leigh, 165 ; Const. Rep. 165, 
175, 703. 

5. The 13th section of the act of con¬ 
gress of September, 24, 1789, gives the 


supreme court power to issue writs of man¬ 
damus in cases warranted by the principles 
and usages of law, to any courts appoiutod 
or persons holding office, under tho author¬ 
ity of the United States. The issuing of a 
mandamus to courts, is the exercise of an 
appellate jurisdiction, and, therefore consti¬ 
tutionally vested in the supreme court ; but 
a mandamus directed to a public officer, be¬ 
longs to original jurisdiction, and, by the con¬ 
stitution, the exercise of original jurisdiction 
by the supreme court is restricted to certain 
specified cases, which do not comprehend 
a mandamus. The latter clause of the 
above section, authorizing this writ to be 
issued by the supreme court, to persons 
holding office under the authority of the 
United States, is, therefore, not warranted 
by the constitution, and void. 1 Cranch, 
R. 175. 

6. The circuit courts of the United 
States may also issue writs of mandamus, 
hut their power in this particular, is con¬ 
fined exclusively to those cases in which it 
may be necessary to the exercise of their 
jurisdiction. 7 Cranch, R. 504 ; 8 Wheat. 
R. 598; 1 Paine’s R. 453. Vide, gene¬ 
rally, 3 Bl. Com. 110 ; Com. Dig. h. t.; 
Bac. Ab. h. t.; Vin. Ab. h. t.; Selw. N. P. 
h. t.; Chit. Pr. h. t.; Serg. Const. Index, 
li. t.; Ang. on Corp. Index, h. t.; 3 Chit. 
Bl. Com. 265 n. 7 ; 1 Kent. Com, 322 ; 
Dane’s Ab. Index, h. t.; 6 Watts & Serg. 
386, 397 ; Bouv. Inst. Index, h. t.; and the 
article Courts of the United States. 

MANDANT. The principal in the con 
tract of mandate is so called. Story, Ag. 
§ 337. ' * 

MANDATARIUS. One w r ho is en¬ 
trusted with and undertakes to perform a 
mandate. This word is used by the civil¬ 
ians in the Same sense that we use manda¬ 
tary. Poth. du Mandat, n. 1. 

MANDATARY, contracts. One who 
undertakes to perform a mandate. Jones’ 
Bailm. 53 ; Story on Bailin. § 138. Dr. 
Halifax calls him mandatee. Halif. Anal. 
Civ. Law, 70, §§ 16, 17. 

2. It is the duty of a mere mandatary, 
it is said, to take ordinary care of the pro¬ 
perty entrusted to him. Vide Negligence. 
But it has been held that he is liable only 
for gross negligence. 14 S. & R. 275 ; 2 
Hawks, R. 145 ; 2 Murph. R. 373: 3 Dana, 
R. 205 ; 3 Mason, R. 132; 11 Wend, R. 
25; Wright, R. 598 : 1 Bouv. 1st. n. 
1073. 

MANDATE, practice. A judicial com- 
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uiftiui or precept issued by a court or magis- | 
trate, directing the proper officer to enforce 
a judgment, sentence or decree. Jones 
Bailun 52 ; Story on Bailm. § 137. 

Manoatk. Mandat inn or commission, 
coat rad if. Fir William Jones defines a 
mandate to be, a bailment of goods without 
reward, to be carried trouipla.ee to place, or 
to have some act performed about them. 
Jones' Bailm. 52 2 Ld. Raym. 909, 913. 

This scorns more properly an enumeration 
of the various sorts of mandates than a de¬ 
finition of the contract. According to Mr. 
Justice Story, it is a bailment of personal 
property, in regard to which the bailee en¬ 
gages to do some act without reward. 
Bailm. § 137. And Mr. Chancellor Kent 
defines it to be when cue undertakes, with¬ 
out recompense, to do some act for the 
other in respect to the thing bailed. Comm. 
443. See, for other definitions, Story on 
Bailm. § 137; Pothier, Band. Iibrl7, tit. 1 ; 
Wood’s Civ. Law, B. 3, c. 5, p. 242 ; 
Halifaz’s Anal, of the Civ. Law, 70 ; Code 
of Louis, art. 2954; Code Civ. art. 1984; 
1 Bouv. Inst. n. 1008. 

2. From the very term of the definition, 

three things are necessary to create a man- 

'—• %/ 

date. Frst, that there should exist some¬ 
thing, which should be the matter of the 
contract ; secondly, that it should be done 
gratuitously ; and, thirdly, that the parties 
should voluntarily intend to enter into the 
contract. Poth. Pand. Lib. 17, tit. 1, p. 1, 
§ 1 ; Poth. Contr. de Mandat, c. 1, § 2. 

3. There is no particular form or man¬ 
ner of entering into the contract of mandate, 
prescribed either by the common law, or by 
the civil law, in order to give it validity. It 
may be verbal or in writing; it may be ex¬ 
press or implied ; it may be in solemn form 
or in any other manner. Story on Bailm. 
§ 160. The contract may be varied at the 
pleasure of the parties. It may be absolute 
or conditional, general or special, temporary 
or permanent. Wood’s Civ. Law, 242; 1 
Do mat, B. 1. tit. 15, § 1, 6, 7, 8 ; Poth. 
Contr. de Mandat, c. 1, § 3, n. 34, 35, 36. 

4. As to the degree of diligence which 
the mandatary is bound to exercise, see 
Mandatary; Negligence; Pothier, Mandat, 
h. * : Louis. Code, tit. 15 : Code Civ. t. 13, 
c.2- Story on Bailm. § 163 to 195; 1 Bouv. 
Inst. n. 1073. 

5. As to the duties and obligations of 
the mandator, see Story on Bailm. 6 196 to 
201 ; Code Civ. tit. 13, c. 3; Louis. Code, 
tit. 15, c. 4; 1 Bouv. Inst. n. 1074. 


6. The contract of mandate may be dis¬ 
solved in various ways: 1. It may be 
dissolved by the mandatary at any time be¬ 
fore lie lias entered upon its execution ; but 
in this case, as indeed in all others, where 
the contract is dissolved before the act is 
done which the parties intended, the pro¬ 
perty bailed is to be restored to the 
mandator. 

7. —2. It may be dissolved by the death 
of the mandatary : for being founded in per¬ 
sonal confidence, it is not presumed to pass 
to his representatives, unless there is some 
special stipulation to that effect. But this 
principally applies to cases w here the man¬ 
date remains wholly unexecuted ; for if it 
be in part executed, there may, in some 
cases, arise a personal obligation on the part 
of the representatives to complete it. Story 
on Bailm. § 202 ; 2 Kent’s Com. 504, § 4 ; 
Pothier, Mandat, c. 4, § 1, n. 101. 

8. Whenever the trust is of a nature 
which requires united advice, confidence 
and skill of all, and is deemed a joint per¬ 
sonal trust to all, the death of one joint 
mandatary dissolves the contract as tb all. 
Fee Story on Bailm. § 202 ; Co. Litt. 112, 
b ; Id. 181, b ; Com. Dig. Attorney, C 8 ; 
Bac. Abr. Authority, C ; 2 Kent’s Com. 
504 ; 7 Taunt. 403. 

9. The death of the mandator, in like 
manner, puts an end to the contract. See 
2 Mason’s R. 342; 8 Wheat. R. 174; 2 
Kent’s Com. 507 ; 1 Domat, B. 1, tit. 15, 
§ 4, n. 6, 7, 8 ; Pothier, Contract de Man 
dat, c. 4, § 2, n. 103. But although an 
unexecuted mandate ceases with the death 
of the mandator, yet, if it be executed in 
part at that time, it is binding to that extent, 
and his representatives must indemnify the 
mandatary. Story on Bailm. §§ 204, 205. 

10. —3. The contract of mandate may 
be dissolved by a change in the state of the 
parties ; as if either party becomes insane, 
or, being a woman, marries before the exe¬ 
cution of the mandate. Story on Bailm. 
§ 206 : 2 Roper, flush, and Wife, 69, 73 ; 
Salk. 117 ; Bac. Abr. Baron and Feme, E ; 
2 Kent’s Com. 506. 

11. —4. It may be dissolved by a revo¬ 
cation of the authority, either by operation 
of law, or by the act of the mandator. 

12. It ceases by operation of law, when 
the power of the mandator ceases over the 
subject-matter ; as, if he be a guardian, it 
ceases, as to his ward’s property, by the 
termination of the guardianship. Pothier, 
Contract de Mandat, c. 4, § 4, n. 112. 
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13. So, if the mandator sells the property, 
it ceases upon the sale, if it be made known 
to the mandatary. 7 Ves. jr. 276} Story 
on Bailin. § 207. 

14. By the civil law the contract of 
mandate ceases by the revocation of the 
authority. Story on Bailm. § 208 ; Code 
(Jiv. art. 2003 to 2008 : Louis, Code, art. 
2907. 

15. At common law, the party giving 
an authority is generally entitled to revoke 
it. See 5 T. R. 215 ; Wallace’s R. 126 ; 
5 Binn. 316. But if it be given as a part 
of a security, as if a letter of attorney be 
given to collect a debt, as a security for 
money advanced, it is irrevocable by the 
party, although revoked by death. 2 Ma¬ 
son’s R. 342 ; 8 Wheat. 174; 2 Esp. R. 
3G5 ; 7 Ves. 28 ; 2 Ves. Sc Bea. 51 ; 1 
Stark. R. 121 ; 4 Campb. 272. 

Mandate, civil law . Mandates were the 
instructions which the emperor addressed to 
public functionaries, and which were to serve 
as rules for their conduct. 2. These man¬ 
dates resembled those of the pro-consuls, 
the mandat a jurisdidio, and were ordinarily 
binding on the legates or lieutenants of 
the emperor of the imperial provinces, 
and, there they had the authority of the 
principal edicts. Sav. Dr. Rom. ch. 3, 

§ 24, n. 4. 

MANDATOR, contracts . The person 
employing another to perform a mandate. 
Story on Bailm. § 138 ; 1 Brown, Civ. Law, 
382 : Hal if. Anal. Civ. Law, 70. 

MANDAVI BALLIVO, English law. 
The return made by a sheriff, when he has 
committed the execution of a writ to a bailiff 
of a liberty, who has the right to execute 
the writ. 

MANHOOD. The ceremony of doing 
homage by the vassal to his lord was de¬ 
nominated homagium or manhood, by the 
feudists. The formula used was devenio 
vester homo, I become your man. 2 Bl. 
Com. 54. See Homage . 

MANIA, rrizd. jur 4 . This subject will be 
considered by examining it, first, in a medical 
point of view ; and, secondly, as to its legal 
consequences. 

2.—§ 1. Mania may be divided into in¬ 
tellectual and moral. 

1. Intellectual mania is that state of 
mind which is characterised by certain hallu¬ 
cinations, in which the patient is impressed 
with the reality of facts or events which 
have never occurred, and acts in accordance 
with such belief; or, having some notion not 1 


altogether unfounded, carries it to an ex¬ 
travagant and absurd length. It may bo 
considered as involving all or most of the 
operations of the understanding, when it is 
said to be general; or as being confined to 
a particular idea, or train of ideas, when it 
is called partial . 

3. These will be separately examined. 
1st. General intellectual mania is a disease 
which presents the most chaotic confusion 
into which the human mind can be involved, 
and is attended by greater disturbance of 
the functions of the body than any other. 
According to Pinel, Traite d’Alienation 
Mentale, p. 63, u The patient sometimes 
keeps his head elevated and his looks fixed 
on high ; he speaks in a low voice, or utters 
cries and vociferations without any apparent 
motive ; he walks to and fro, and sometimes 
arrests his steps as if fixed by the sentiment 
of admiration, or wrapt up in profound 
reverie. Some insane persons display wild 
excesses of merriment, with immoderate 
bursts of laughter. Sometimes also, as if 
nature delighted in contrasts, gloom and 
taciturnity prevail, with involuntary showers 
of tears, or the anguish of deep sorrow, 
with all the external signs of acute mental 
suffering. In certain cases a sudden red¬ 
dening of the eyes and excessive loquacity 
give presage of a speedy explosion of violent 
madness and the urgent necessity of a strict 
confinement. One lunatic, after long inter¬ 
vals of calmness, spoke at first with volu¬ 
bility, uttered frequent shouts of laughter, 
and then shed a torrent of tears; experience 
had taught the necessity of shutting him up 
immediately, for his paroxysms were at such 
times of the greatest violence.” Sometimes, 
however, the patient is not altogether devoid 
of intelligence; answers some questions 
very appropriately, and is not destitute of 
acuteness and ingenuity. The derangement 
in this form of mania is not confined to the 
intellectual faculties, but not unfrequently 
extends to the moral powers of the mind. 

4.—2d. Partial intellectual mania is gene¬ 
rally known by the name of monomania . 
(q. v.) In its most usual and simplest form, 
the patient has conceived some single notion 
contrary to common sense and to common 
experience, generally dependent on errors 
of sensation ; as, for example, when a person 
believes that lie is made of glass, that ani¬ 
mals or men have taken their abode in his 
stomach or bowels. In these cases the un¬ 
derstanding is frequently found to bo sound 
on all subjects, except ihose connected with 
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the hallucination. Sometimes, instead of 
being limited to a single point, this disease 
takes a wider range, and, there is a class of 
eases, where it involves a tram of morbid 
ideas. The patient then imbibes some no¬ 
tions connected with the various relations 
of persons, events, time, space, &c., of the 
most absurd and uufbunded nature, and 
endeavors, in some measure, to regulate his 
conduct accordingly ; though, in most re¬ 
spects, it is grossly inconsistent with his 
delusion. 

o. Moral mania or moral insanity , (q. v.) 
is divided iuto, first, general , where all the 
moral faculties arc subject to a general dis¬ 
turbance ; and, secondly, partial , where one 
or two only of the moral powers are per¬ 
verted. 

6. These will be briefly and separately 
examined. 1st. It is certain that many in¬ 
dividuals are living at large who are affected, 
in a degree at least, by general moral mania . 
They are generally of singular habits, way¬ 
ward temper, and eccentric character; and 
circumstances are frequently attending them 
which iuduce a belief that they are not 
altogether sane. Frequently there is a 
hereditary tendency to madness in the 
family; and, not seldom, the individual 
himself has at a previous period of life sus¬ 
tained au attack of a decided character : his 
temper lias undergone a change, he has be¬ 
come an altered man, probably from the 
time of the occurrence of something which 
deeply affected him, or which deeply affected 
his bodily constitution. Sometimes these 
alterations are imperceptible, at others, they 
are sudden and immediate. Individuals 
afflin'.ed with this disease not unfrequently 
“ >erform most of the common duties of life 
/vitli propriety, and some of them, indeed, 
w T ith scrupulous exactness, who exhibit no , 
strongly marked features of either tempera- j 
ment, no traits of superior or defective | 
mental endowment, but yet take violent an¬ 
tipathies, harbor unjust suspicions, indulge 
strong propensities, affect singularity in 
dress, gait, and phraseology ; are proud, 
conceited, and ostentatious; easily excited 
and with difficulty appeased; dead to sensi¬ 
bility, delicacy, and refinement; obstinately 
riveted to the most absurd opinions; prone 
to controversy, and yet incapable of reason¬ 
ing ; always the hero of their own tale, 
using hyperbolic, high flown language to 
express the most simple ideaB, accompanied 
by unnatural gesticulation, inordinate ac¬ 
tion, and frequently by the most alarming 


expfession of countenance. On some occa¬ 
sions they suspect sinister intentions on tin* 
most trivial grounds ; on others are a prey 
to fear and dread from the most ridiculous 
and imaginary sources; now embracing 
every opportunity of exhibiting romantic 
courage and feats and hardihood, then in¬ 
dulging themselves in all manner of excesses. 
Persons of this description, to the casual 
observer, might appear actuated by a bad 
heart, but the experienced physician knows 
it is the head winch is defective. They 
seem as if constantly affected by a greater 
or less degree of stimulation from intoxi¬ 
cating liquors, while the expression of coun¬ 
tenance furnishes an infallible proof of 
mental disease. If subjected to moral re¬ 
straint, or a medical regimen, they yield 
with reluctance to the means proposed, and 
generally refuse and resist, on the ground 
that such means are unnecessary where no 
disease exists ; and when, by the system 
adopted, they are so far recovered, as to be 
enabled to suppress the exhibition of their 
former peculiarities, and are again fit to bo 
restored to society, the physician, and those 
friends who put them under the physician’s 
nare, are generally ever after objects of en¬ 
mity, and frequently of revenge.” Cox, 
Pract. Obs. on Insanity ; see cases of this 
kind of madness cited in Ray, Med. Jur. 
§ 112 to 119 ) Combe’s Moral Philos, lect. 
12 . 

7.—2d. Partial moral mania consists in 
the derangement of one or a few of the 
affective faculties, the moral and intellectual 
constitution in other respects remaining in 
a sound state. With a mind apparently in 
full possession of his reason, the patient 
commits a crime, without any extraordinary 
temptation, and with every inducement to 
refrain from it, he appears to aet without a 
motive, or in opposition to one, with the 
most perfect consciousness of the impro¬ 
priety of his conduct, and yet he pursues 
perseveringly his mad course. This disease 
of the mind manifests itself in a variety of f 
ways, among which may he mentioned the 
following: 1. An irresistible propensity 

to steal. 2. An inordinate propensity to 
lying. 3. A morbid activity of the sexual 
propensity. Vide Erotic Mania . 4. A 

morbid propensity to commit arson. 5. A 
morbid activity of the propensity to destroy. 
Ray, Med. Jur. ch. 7. 

8*—§ 2- In general, persons laboring 
under mania are not responsible nor bound 
for their acts like other persons, either in 
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their contracts or for their crimes, and iSieir 
"wills or testaments are voidable. Vide In- 
lanity; Moral Insanity. 2 Phillim. Ecc. 

R. 69 ; 1 Ilagg. Cons. R. 414: 4 Pick. R. 
32 *, 3 Addams, R. 79 ; 1 Litt. R. 371. 

Mania a POTU. Insanity arising from 
the use of spirituous liquors. Vide Delirium 
Tremens. 

MANIFEST, com. law . A written in¬ 
strument containing a true account of the 
cargo of a ship or commercial vessel. 

2. The Act of March 2, 1799, s. 23, 
requires that when goods, wares, or mer¬ 
chandise, shall be brought into the United 
States, from any foreign port or place, in 
any ship or vessel, belonging, in whole or 
in part to a citizen or inhabitant of the 
United States, the manifest shall be in 
writing, signed by the master of the vessel, 
and that it shall contain the names of the 
places where the goods in such manifest 
mentioned, shall have been respectively 
taken on board, and the places within the 
United States, for which they are respec¬ 
tively consigned, particularly noticing the 
goods destined for each place, respectively; 
the name, description, and build of such 
vessel, and her true admeasurement or ton¬ 
nage, the place to which she belongs, with 
the name of each owner, according to her 
register, the name of her master, and a just 
and particular account of the goods so laden 
on board, whether in package or stowed 
loose, of any kind whatsoever, with the 
marks and numbers on each package, the 
numbers and descriptions of the packages in 
words at length, whether leaguer, pipe, butt, 
puncheon, hogshead, barrel, keg, case, bale, 
pack, truss, chest, box, bandbox, bundle, 
parcel, cask, or package of any kind, de¬ 
scribing each by its usual denomination; 
the names of the persons to whom they are 
respectively consigned, agreeably to the 
bills of lading, unless when the goods are 
consigned to order, when it shall be so ex¬ 
pressed , the names of the several passen¬ 
gers on board, distinguishing whether cabin 
or steerage passengers, or both, with their 
baggage, specifying the number and descrip¬ 
tion of packages belonging to each, respec¬ 
tively ; together w r ith an account of the 
remaining sea stores, if any. And if any 
merchandise be imported, destined for dif¬ 
ferent districts, or ports, the quantities and 
packages thereof shall be inserted in succes¬ 
sive order in the manifest; and all spirits, 
wines and teas, constituting the whole or 
any part of the cargo of any vessel, shall be 


inserted in successive order, distinguishing 
the ports to which they may be destined, 
and the kinds, qualities and quantities there¬ 
of ; and if merchandise be imported by citi¬ 
zens or inhabitants of the United States, 
in vessels other than of the United States, 
the manifests shall be of the form and shall 
contain the particulars aforesaid, except that 
the vessel shall be specially described as 
provided by a form in the act. 1 Story’s 
Laws, 593, 594. 

3. The want of a manifest, wdiere one 
is required, or when it is false, is severely 
punished. 

Manifest, evidence . That which is clear 
and requires no proof; that which is noto¬ 
rious. See Notoriety. 

MANIFESTO. A solemn declaration, 
by the constituted authorities of a nation, 
which contains the reasons for its public 
acts towards another. 

2. On the declaration of w r ar, a mani¬ 
festo is usually issued in which the nation 
declaring the war, states the reasons for so 
doing. Vattel, liv. 3, c. 4, § 04 ; Wolff, 
§ 1187. See Anti-Manifesto. 

MANKIND. Persons of the male sex; 
but in a more general sense, it includes 
persons of both sexes; for example, the 
statute of 25 Hen. VIII., c. 6, makes it 
felony to commit sodomy with mankind or 
beast. Females as well as males are in¬ 
cluded under the term mankind. Fortesc. 
91; Bac. Ab. Sodomy. See Gender. 

MANNER AND FORM, pleading. Af¬ 
ter traversing any allegation in pleading, it 
is usual to say u in manner and form as 
he has in his declaration in that behalf 
alleged/’ which is as much as to include in 
the traverse, not only the mere fact opposed 
to it, but that in the manner and form in 
which it is stated by the other party. These 
words, however, only put in issue the sub¬ 
stantial statement of the manner of the fact 
traversed, and do not extend to the time, 
place, or other circumstances attending it, 
if they were not originally material and 
necessary to be* proved as laid. 3 Bouv. 
Inst. p. 297. See Modo ei forma. 

MANNOPUS. An ancient word which 
signifies goods taken in the hands of an ap¬ 
prehended thief. 

MANOR, estates. This word is derived 
from the French manoir , and signifies a 
house, residence, or habitation. At present 
its meaning is more enlarged, and includes 
not only a dwelling-house, but also lands. 
Vide Co. Litt. 58, 108 ; 2 Roll. Ab. 121 j 
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Mori, Report. mot Manoir. See Serg. Land 
Laws of lVnnsyl. 105. 

2. By the* English law, a manor is a 
tract of iand originally granted by the king 
to a person of rank, part of which was given 
bv the trail tee to his followers, and the rest 
he retained under the name of his demesnes; 
that which remained uncultivated was called 
the lord's waste, and served for public roads 
and common of pasture for the lord and his 
tenants. 

MANSION. This term is synonymous 
with house, (q. v.) 1 Chit. Pr. 167 ; 2 

T. 1L 502 : 1 Tho. Co. Litt. 215, n. 35 ; 9 
B. & C. 681; S. C. 17 E. C- L. R. 472, 
and the cases there cited ; Com. Dig. Jus¬ 
tices, P 5 ; 3 Serg. & Rawle, 199. A por¬ 
tion only of a building may come under the 
description of a mansion-house. 1 Leach, 
89, 428; 1 East, P. C. c. 15, s. 19. See 
2 Bouv. Inst. n. 1571, note. 

MANSLAUGHTER, crim . law, The 
unlawful killing of another without malice 
either express or implied. 4 Bl. Com. 190 ; 
1 Hale, P. C. 466. The distinctions be¬ 
tween manslaughter and murder, consists in 
the following. In the former, though the 
act which occasions the death be unlawful, 
or likely to be attended with bodily mis¬ 
chief, yet the malice, either express or im¬ 
plied, which is the very essence of murder, 
is presumed to be wanting in manslaughter. 
1 East, P. C. 218 ; Foster, 290. 

2. It also differs from murder in this, 
that there can be no accessaries before the 
fact, there having been no time for premedi¬ 
tation. 1 Hale, P. C. 437 ; 1 Russ. Cr. 
485. Manslaughter is voluntary, when it 
happens upon a sudden beat; or involun¬ 
tary, when it takes place in the commission 
of some unlawful act. 

3. The cases of manslaughter may be 
classed as follows; those which take place 
in consequence of, 1. Provocation. 2. 
Mutual combat. 3. Resistance to public 
officers, Ac. 4. Killing in the prosecution 
of an unlawful or wanton act. 5. Killing 
in the prosecution of a lawful act, impro¬ 
perly performed, or performed without law¬ 
ful authority. 

4-—1* The provocation which reduces 
the killing from murder to manslaughter, 
is an answer to the presumption of malice, 
which the law raises in every case of homi¬ 
cide*, it is therefore no answer when express 
malice is proved. 1 Russ. Cr. 440 ; Foster, 
132; 1 East, P. C. 239; and to be avail¬ 
able the provocation must have been rea¬ 


sonable and recent, for no words or slight 
provocation will be sufficient, and if tho * 
party has had time to cool, malice will bo 
inferred. 

5. -2. In cases of mutual combat, it is 
generally manslaughter only when one of 
the parties is killed. When death ensues 
from duelling the rule is different, and such 
killing is murder. 

6. —3. The killing of an officer by re¬ 
sistance to him while acting under lawful 
authority is murder; but if the officer be 
acting under a void or illegal authority, or 
out of his jurisdiction, the killing is man¬ 
slaughter, or excusable homicide; according 
to the circumstances of the case. 1 Moody, 

C. C. 80, 132; 1 Hale, P. C. 458; 1 East, 

P. C. 314; 2 Stark. N. P. C. 205; S. C. 

3 E. C. L. R. 315. 

7. —4. Killing a person while doing an 
act of mere wantonness, is manslaughter ; 
as, if a person throws down stones in a 
coal-pit, by which a man is killed, although 
the offender was only a trespasser. Lewin, 

C. C. 179. 

8. —5. When death ensues from .the 
performance of a lawful act, it may, in con¬ 
sequence of the negligence of the offender, 
amount to manslaughter. For instance, if 
the death has been occasioned by negligent 
driving. 1 East, P. C. 263; 1 C. & P. 
320; S. C. 9 E. C. L. R. 408 ; 6 C. & P. 
629; S. C. 25 E. C. L. R. 569. Again, 
when death ensues from the gross negli¬ 
gence of a medical or surgical practitioner, 
it is manslaughter. 1 Hale, P. C. 429 ; 

3 C. & P. 632.; S. C. 14 E. C. L. R. 
495. 

MANSTEALING. This word is some¬ 
times used synonymously with kidnapping. 
The latter is more technical. 4 Bl. Com. 
219. 

MANU FORTI. With strong hand, 
(q. v.) This term is used in pleading in 
cases of forcible entry, and no other words 
are of equal import. Dane’s Ab. ch. 132, 
a. 6 ; ch. 203, a. 12. 

Manu opera. This has the same mean¬ 
ing with mannopus. (q. v.) 

MANUAL." That which is employed or 
used by the hand, of which a present profit 
may be made. Things in the manual occu¬ 
pation of the owner cannot be distrained for 
rent. Vide Toots, 

MANUCAPTIO, practice. In the Eng 
liah law it is a writ which lies, for a man 
taken on suspicion of felony and the like, 
who cannot be admitted to bail by tho 
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sheriff, or others having power to lot to 
mainprise. F. N. B. 249. 

MANUCAPTORS. The same as main¬ 
pernors. (q. v.) 

MANUFACTURE. This word is used 
in the English and American patent laws. 
This term includes two classes of things ; 
first, all machinery which is to be used and 
is not the object of sale; and, secondly, 
substances (such, for example, as medicines) 
formed by chemical processes, when tho 
vendible substance is the thing produced, 
and that which operates preserves no per¬ 
manent form. In the first class, the ma¬ 
chine, and, in the second the substance 
produced, is the subject of the patent. 2 
H. Bl. 492. See 8 T. R. 99; 2 B. & A. 
349; Day. Pat. Cas. 278 ; Webst. on Pat. 
8 ; Phil, on Pat. 77 ; Perp. Manuel des 
Inv. c. 2, s. 1 ; Renouard, c. 5, s. 1; West¬ 
minster Review, No. 44, April 1835, p. 247; 

1 Bell’s Com., B. 1, part 2, c.4, s. 1, p. 110, 
5th ed. 

MANUMISSION, contracts . The agree¬ 
ment by which the owner or master of a 
slave sets him free and at liberty; the writ¬ 
ten instrument which contains this agree¬ 
ment is also called a manumission. 

2. In the civil law it was different from 
emancipation, which, properly speaking, was 
applied to the liberation of children from 
paternal power. Inst. liv. 1, t. 5 & 12 ; I 
Co. Litt. 137, a; Dane’s Ab. h. t. 

MANURE, Dung. When collected in 
a heap, it is considered as personal property, 
but, when spread, it becomes a part of the 
land and acquires the character of real 
estate. Alleyn, 31; 2 Ired. R. 326. 

MANUS. Anciently signified the person 
taking an oath as a compurgator. The use 
of this word probably came from the party 
laying his hand on the New Testament. 
Manus signifies, among the civilians, power, 
and is frequently used as synonymous with 
potesfas.' Le£. El. Dr. Rom. § 94. 

MANUSCRIPT. A writing ; a writing 
which has never been printed. 

2. The act of congress securing to au¬ 
thors a copyright passed February 3, 1831, 
sect. 9, protects authors in their manu¬ 
scripts, and renders any person who shall 
unlawfully publish a manuscript liable to 
an action, and authorizes the courts to en¬ 
join the publisher. See Copyright . The 
right of the author to his manuscripts, at 
common law, cannot be contested. 4 Burr. 
2396 ; 2 Eden, Ch. R. 329 ; 2 Story, R. 
100 ; 2 Atk. 342 ; Ambl. 694 ; 2 B. & A. 


290 ; 2 Story, Eq. Jur. § 943 ; Eden, Ini 
322; 2 B. & A. 298 ; 2 Bro. P. C. (Tom] 
ed.) 138 ; 4 Vin. Ab. 278 ; 2 Atk. 342 , 
2 Ves. & B. 23. These rights will be con- 
; sidered as abandoned if the author pub¬ 
lishes his manuscripts, without securing tho 
copyright under the acts of congress. Sco 
Bouv. Inst. Index, h. t.; Copyright. 

MARAUDER. One who, while employed 
j in the army as a soldier, commits a larceny 
j or robbery in the neighborhood of the camp, 

! or while wandering away from the army. 
Merl. Re pert. h. t. 

MARC-BANCO. The name of a coin. 
The marc-banco of Hamburg, as money of 
account, at the custom-house, is deemed and 
taken to be of the value of thirty-five cents. 
Act of March 3, 1843. 

MARCHES, Eng. law . This word sig¬ 
nifies the limits, or confines, or borders. 
Bac. Law Tracts, tit. Jurisdiction Of the 
Marches, p. 246. It was applied to the 
limits between England and Wales or Scot¬ 
land. In Scotland the term marches is 
applied to the boundaries between private 
properties. 

MARETUM. Marshy ground over¬ 
flowed by the sea or great rivers. Co. 
Litt. 5. 

MARINARIUS. An ancient word 
which signified a mariner or seaman; in 
England marinarius capitaneus , was the 
admiral or warden of the ports. 

MARINE. Whatever concerns the na¬ 
vigation of the sea, and forms the naval 
power of a nation is called its marine. 

Marine contract. One which relates 
to business done or transacted upon the sea 
and in sea ports, and over which the courts of 
admiralty have jurisdiction concurrent with 
the courts of common law; such contracts 
include according to civilians and jurists 
among other things, charter parties, affreight¬ 
ments, marine hypothecations, contracts for 
the marine service in the building, repairing, 
supplying and navigating ships; contracts * 
and quasi contracts respecting averages, con¬ 
tributions and jettisons, and policies of insur¬ 
ance. 2 Gall. R. 398, where Judge Story 
gave a very learned opinion on the subject. 

Marine insurance, contracts . A con¬ 
tract by which one party, for a stipulated 
premium, undertakes to indemnify the other, 
against all perils or sea risks, to which his 
ship, freight or cargo, or some of them, may 
be exposed, during a certain voyage or fixed 
period of time. 1 Bouv. Inst, a. 1175, et 
seq. See Insurance Marine . 
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Marine interest, contracts. A com¬ 
pensation paid for the use and risk of 
monov loaned on respondentia and bot¬ 
tomry : provided the money be loaned and 
put in risk, there is no limit as to the 
amount which may be lawfully charged by 
the louder. 2 Marsh. Ins. <49) Hall on 
Mar. Loans : Pothier, Pret a la Grosse, n. 
19. 1 Stuart’s (L. 0.) R. 130. 

Marine league. A measure equal to 
the twentieth part of a degree. Bouch. Inst, 
n. 1845, note. Vide Cannon Shot; Sea. 

MARINER. One whose occupation is 
to navigate vessels on the sea. Vide Sea - 
men; Shipping articles. 

2. By act of congress, 1 Story, Laws 
of U. S., ch. 50, s. 4, p. 109, it is provided, 
that no sum exceediug one dollar shall be 
recovered from any seaman or mariner (in 
the merchant service,) by any person, for 
any debt contracted during the time such 
soaman or mariner shall actually belong to 
any ship or vessel, until the voyage for 
which such seaman or mariner engaged, 
shall be ended. 

MARITAG1UM. Anciently that por¬ 
tion which was given with a daughter in 
marriage. 

2. During the existence of the feudal 
law, it was the right which the lord of the 
fee had, under certain tenures, to dispose 
of the daughters of his vassal in marriage. 
By this word was also understood marriage. 
Beanies’ Glanv. 138 n ; Bract. 21 a; Spelin. 
Gl. ad voe.; 2 Bl. Com. 69 ; Co. Litt. 21 
b, 76 a. 

MARITAL. That which belongs to mar¬ 
riage ; as marital rights, marital duties. 

2. Contracts made by a feme sole with 
a view to deprive her intended husband of 
his marital rights, with respect to her pro¬ 
perty, are a fraud upon him, and may be 
set aside in equity. By the marriage, the 
husband assumes the duty of paying her 
debts, contracted previous to the coverture, 
and of supporting her during its existence ) 
and he cannot, therefore, be fraudulently 
deprived, by the intended wife, of those 
rights which enable him to perform the 
duties which attach to him. 2 Cha. R. 42 ; 
Ncwl. Contr. 424; 1 Vera. 408; 2 Vern. 
17; 2 P. Wms. 357, 674; 2 Bro. C. 0. 
345; 1 Ves., jr. 22; 2 Cox, R. 28; 2 
Bear. 528; 2 Cb. R. 81; White’s L. C. 
in Eq. *277 ; 1 Hill, Ch. R. 1, 4; 13 
Maine, R. 124; 1 McMull. Eq. R. 237 ; 
3 Iredell’s Eq. R. 487 ; 4 Wash. C. C. R. 
224. 


Marital portion. In Louisiana, this 
name is given to that part of a deceased 
husband’s estate, to which the widow is en¬ 
titled. Civil Code, 334, art. 55; 3 Mart 

N. S. 1. 

MARITIME. That which belongs to 
or is connected with the sea. 

Maritime cause. Maritime causes are 
those arising from maritime contracts, 
whether made at sea or on land, that is, 
such as relate to the commerce, business or 
navigation of the sea ; as, charter parties, 
affreightments, marine loans, hypothecations, 
contracts for maritime service in building, 
repairing, supplying and navigating ships, 
contracts and quasi contracts respecting 
averages, contributions and jettisons ; con¬ 
tracts relating to marine insurance, and 
those between owners of ships. 3 Bcuv. 
Inst. n. 2621. 

2. There are maritime causes also for 
torts and injuries committed at sea. 

3. In general, the courts of admi¬ 
ralty have a concurrent jurisdiction with 
courts of law, of all maritime causes : and 
in some cases they have exclusive jurisdic¬ 
tion. 

Maritime contract. One which re¬ 
lates to the navigation of the sea. 

2. The admiralty has jurisdiction in case 
of the breach of such contract, whether it 
has been entered into on land or at sea. 4 
Wash. C. C. R. 453 ; see 2 Gallis. 465 ; 
2 Sumn. 1; Gilp. 529. 

Maritime law. That system of law 
which relates to the affairs of the sea, such 
as seamen, ships, shipping, navigation, and 
the like. 

Maritime loan. A contract or agree¬ 
ment by which one, who is the lender, lends 
to another, who is the borrower, a certain 
sum of mone}', upon condition that if the 
thing upon which the loan has been made, 
should be lost by any peril of the sea, or 
vis major, the lender shall not be repaid, 
unless what remains shall be equal to the 
sum borrowed; and if the thing arrive in 
safety, or in case it shall not have been in¬ 
jured, but by its own defects or the fault 
of the master or mariners, the borrower 
shall be bound to return the sum borrowed, 
together with a certain sum agreed upon as 
the price of the hazard incurred. Emer. 
Mar. Loans, c. 1, s. 2; Poth. h. t. Vide 
Bottomry; Gross Adventure; Interest , ma¬ 
ritime; Respondentia. 

Maritime profit, mar. law. The French 
writers uso the term' maritime profit to sig- 
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nify any profit derived from a maritime loan. 
Vide Interest maritime . 

MARK. This term has several accepta¬ 
tions. 1. It is a sign traced on paper or 
parchment, which stands in the place of a 
signature, usually made by persons who 
cannot write. 2 Cart. R. 324; M. & M. 
516; 12 Pet. 150; 7 Bing. 457; 2 Ves. 
455; 1 V. & B. 362; 1 Ves. jr. 11. A 
mark is now held to be a good signature, 
though the party was able to write. 8 Ad. 
& El. 94; 3 Nev. & Per. 228; 3 Curt. 752; 
5 John.-144. Vide Subscription. 

2. —2. It is the sign, writing or ticket 
put upon manufactured goods to distinguish 
them from others. Poph. R. 144 ; 3 B. & 
C. 541; 2 Atk. R. 485; 2 V. & B. 218; 
3 M. & C. 1; Ed. Inj. 314. Vide Trade 
Marks. 

3. —3. Mark or marc, denotes a weight 
used in several parts of Europe, and for 
several commodities, especially gold and sil¬ 
ver. When gold and silver are sold by the 
mark, it is divided into twenty-four carats. 

4. —1. Mark is also in England a mo¬ 
ney of accounts, and in some other countries 
a coin. The English marc is two-thirds of 
a pound sterling, or 13s. 4 d. y and the Scotch 
mark is of equal value in Scotch money of 
account. Encyc. Amer. h. t. 

MARKET.- A public place appointed 
by public authority, where all sorts of 
things necessary for the subsistence, or for 
the conveniences of life, are sold. 

2. Markets are generally regulated by 
local laws. 

3. By the term market is also under¬ 
stood the demand there is for any particular 
article; as, the cotton market in Europe 
is dull. Vide 15 Vin. Ab. 42: Com. Dig. 
h. t. 

Market overt, Engl . law. Market 
overt is an open or public market; that is, 
a place appointed by law or custom for the 
sale of goods and chattels at stated times 

O 

in public. 

2. In London, every day except Sun¬ 
day, is market day. In the country, par¬ 
ticular days are fixed for market days. 2 
Bl. Com. 449. 

3. It is a general rule that sales of 
vendible articles made in market pvert, are 
good not only between the parties, but are 
also binding on all those who have any pro¬ 
perty or right therein. Id. 2 Chitt. Com. 
Law, 148 to 154; Cbm. Dig. Market, E ; 
Bac. Abr. Fairs and Market, E ; 5 B. & A. 
fi24 * Dane’s Abr. chap. 45, a 2. 


4. There is no law recognizing the effect 
of a sale in market overt in Pennsylvania ; 
3 Yeates, R. 347 ; 5 Serg. & Rawle, 130 ; 
in New York ; 1 Johns. R. 480 ; in Massa¬ 
chusetts ; 8 Mass. R. 521; 14 Mass. R. 
500 ; in Ohio; 5 Ohio, R. 203 ; nor in 
Vermont; 1 Tyl. R. 341; nor indeed in 
any of the United States. 10 Pet. 161. 

MARLEBRIDGE, STATUTE OF. The 
name of a statute passed the 52 Hen. III. 
A. d. 1267, so called because it was enacted 
at Marlebridge. Barr, on Stat. 58. 

MARQUE AND REPRISAL. The 
name given to a commission granted by the 
supreme power of a state to a private per¬ 
son for the purpose of seizing the property 
of a foreign state or its subjects. Wheat. 
Law of Nations, 340. Vide Letters of 
Marque. 

MARRIAGE. A contract made in due 
form of law, by which a free man and a 
free woman reciprocally engage to live with 
each other during their joint lives, in the 
union which ought to exist between husband 
and wife. By the terms freeman and free- 
woman in this definition are meant,not only 
that they are free and not slaves, but also 
that they are clear of all bars to a lawful 
marriage. Dig. 23, 2, 1 ; Ayl. Parer. 359 ; 
Stair, Inst. tit. 4, s. 1 ; Shelford on Mar. 
and Div. c. 1, s. 1. 

2. To make a valid marriage, the par¬ 
ties must be willing to contract, able to 
contract, and have actually contracted. 

3. —1. They must be willing to con¬ 
tract. Those persons, therefore, who have 
no legaL capacity in point of intellect, to 
make a contract, cannot legally marrv, as 
idiots, lunatics, and infants, males under 
the age of fourteen, and females under the 
age of twelve, and when minors over those 
ages marry, they must have the consent of 
their parents or guardians. 

4. There is no will when the person is 
mistaken in the party whom he intended to 
marry ; as, if Peter intending to marry Ma¬ 
ria, through error or mistake of person, in 
fact marries Eliza ; but an error in the for¬ 
tune, as if a man marries a woman whom 
he believes to be rich, and he finds her to 
be poor; or in the quality, as if he marry 
a woman whom he took to be chaste, and 
whom he finds of an opposite character, this 
does not invalidate the marriage, because 
in these cases, the error is only of some 
quality or accident, and not in the person. 
Poynt. on Marr. and Div. ch. 9. 

5. When the marriage is obtained by 
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force or fraud, it is clear that there is no 
consent ; it is, therefore, void ab initio , and 
may be treated as null by every court in 
which its validity may incidentally be called 
in question. 2 Kent, Com. Ob; Shelf, on 
Marr. and Div. 199 ; 2 Hagg. Cons. R. 
240 ; 5 Paige, 43. 

6. —•2 Generally, all persons who are 
of sound mind, and have arrived to years 
of maturity, are able to contract marriage. 
To this general rule, however, there are 
many exceptions, among which the follow¬ 
ing mav be enumerated. 

L ft _ 

7. —1. The previous marriage of the 
party to another person who is still living. 

8. —2. Consanguinity, or affinity between 
the parties within the prohibited degree, 
ft seems that persons in the descending or 
ascending line, however remote from each 
other, cannot lawfully marry; such mar¬ 
riages are against nature; but when we 
come to consider collaterals, it is not so 
easy to fix the forbidden degrees, by clear 
and established principles. Yaugh. 206 ; 
S. C. 2 Vent. 9. In several of the United 
States, marriages within the limited de¬ 
grees are made void by statute. 2 Kent, 
Com. 79; \ide Poynt. on Marr, and Div. 
ch. 7. 

9. —3. Impotency, (q. v.) which must 
have existed at the time of the marriage, 
and be incurable. 2 Phill. Rep. 10; 2 
Hagg. Rep. 332. 

10. —4. Adultery. By statutory provi¬ 
sion in Pennsylvania, when a person is con¬ 
victed of adultery with another person, or 
is divorced from her husband, or his wife, 
he or she cannot afterwards marry the part¬ 
ner ot his or her guilt. This provision is 
copied from the civil law. Poth. Contr. de 
Manage, part 3, c. 3, art. 7. And the same 
provision exists in the French code civil, 
art. 298. See 1 Toull. n. 555. 

11*—3. The parties must not only be 
willing and able, but must have actually 
infracted in due form of law. 

12. The common law requires no par¬ 
ticular ceremony to the valid celebration of 
marriage. The consent of the parties is all 
that is necessary, and as marriage is said to 
be a contract jure gentium , that consent is 
all that is needful by natural or public law. 
It the contract be made per verba de pre- 
sent h or if made per vei'ba de futuro , and 
followed by consummation, it amounts to a 
valid marriage, and which the parties cannot 
dissolve, if otherwise competent; it is not 
necessary that a clergyman should be 


present to give validity to the marriage ; 
the consent of the parties may be declared 
before a magistrate, or simply before wit¬ 
nesses, or subsequently confessed or ac¬ 
knowledged, or the marriage may even be 
inferred from continual cohabitation, and 
reputation as husband and wife, except in 
cases of civil actions for adultery, or public 
prosecutions for bigamy. 1 Salk. 119; 4 
Burr. 2057 ; Dougl. 171 ; Burr. Settl. Cas. 
509 ; 1 Dow, 148 ; 2 Dow, 482 ; 4 John. 
2 ; 18 John. II. 346; 6 Binn. 405 ; 1 Penn. 
R. 452 ; 2 Watts, R. 9. But a promise to 
marry at a future time, Cannot, by any pro¬ 
cess of law, be converted into a marriage, 
though the breach of such promise will be 
the foundation of an action for damages. 

13. In some of the states, statutory 
regulations have been made on this subject. 
In Maine and Massachusetts, the marriage 
must be made in the presence, and with the 
assent of a magistrate, or a stated or or¬ 
dained minister of the gospel. 7 Mass. 
Rep. 48 ; 2 GreeDl. Rep. 102. The statute 
of Connecticut on this subject, requires the 
marriage to be celebrated by a clergyman 
or magistrate, and requires the previous 
publication of the intention of marriage, 
and the consent of parents ; it inflicts a 
penalty on those who disobey its regula¬ 
tions. The marriage, however, would pro 
bably be considered valid, although the 
regulations of the statutes had not been 
observed. Reeve’s Dom, Rel. 196, 200, 
290. The rule in Pennsylvania is, that the 
marriage is valid, although the directions of 
the statute have not been observed. 2 
Watts, Rep. 9; 1 How. S. C. R. 219. 
The same rule probably obtains in New 
Jersey; 2 Halsted, 138; New Hampshire ; 
2 N. H. Rep. 268; and Kentucky. 3 
Marsh. R. 370. In Louisiana, a license 
must be obtained from the parish judge 
of the parish in which at least oue of 
the parties is domiciliated, and the mairiage 
must be celebrated before a priest or minis¬ 
ter of a religious sect, or an authorized 
justice of the peace ; it must be celebrated 
in the presence of three witnesses of full 
age, and an act must be made of the cele¬ 
bration, signed by the person who celebrated 
the marriage, by the parties and the wit ¬ 
nesses. Code, art. 101 to 107. The 89th 
article of the Code declares, that such mar¬ 
riages only are recognized by law, as are 
contracted and solemnized according to the 
rules which it proscribes. But the Code 
does not declare null a marriage not pre- 
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ceded by a license, and not evidenced by an 
act signed by a certain number of witnesses 
and the parties, nor does it make such an 
act exclusive evidence of the marriage. The 
laws relating to forms and ceremonies are 
directory to those who are authorized to 
celebrate marriage. 6 L. R. 470. 

14. A marriage made in a foreign country, 
if good there, would, in general, be held 
good in this country, unless when it would 
work injustice, or be contra bonos mores , or 
be repugnant to the settled principles and 
policy of our laws. Story, Confl. of Laws, 
§ 87 ; Shelf, on M. & D. 140; 1 Bland. 
188 ; 2 Bland. 485 ; 3 John. Ch. R. 190 ; 

8 Ala. R. 48. 

15. Marriage is a contract intended in 
its origin to endure till the death of one of ' 
the contracting parties. It is dissolved by 
death or divorce. 

16. In some cases, as in prosecutions 
for bigamy, by the common law, an actual 
marriage must be proved, in order to con¬ 
vict the accused. Sec 6 Conn. R. 446. 
This rule is much qualified. See Bigamy . 

17. But for many purposes it may be 
proved by circumstances; for example, co¬ 
habitation ; acknowledgment by the parties 
themselves that they were married; their 
reception as such by their friends and rela¬ 
tions ; their correspondence, on being casu¬ 
ally separated, addressing each other as 
man and wife ; 2 Bl. R. 899 : declaring, 
deliberately, that the marriage took place in 
a foreign country ; 2 Moo. & R. 503 ; de¬ 
scribing their children, in parish registers 
of baptism, as their legitimate offspring; 2 
Str. 1073 ; 8 Ves. 417 ; or when the parties 
pass for husband and wife by common repu¬ 
tation. 1 Bl. R. 639; S. C. 4 Burr. 2057; 
Dougl. 174; Cowp. 594; 3 Swans. R. 400; 

8 S. & R. 159 ; 2 Hayw. R. 3 ; 1 Taylor, 
R. 121; 1 H. & McH. 152; 2 N. & McC. 
114; 5 Day, R. 290; 4 H. & M. 507; 

9 Mass. R. 414; 4 John. 52; 18 John. 
346. After their death, the presumption 
is generally conclusive. Cowp. 591; 6 T. 
II. 330. 

18. The civil effects of marriage are the 
following : 1. It confirms all matrimonial 
agreements between the parties. 

19. —2. It vests in the husband all the 
personal property of the wife, that which 
is in possession absolutely, and choses in 
action, upon the condition that he shall 
reduce them to possession ; it also vests in 
the husband the right to manage the real 
estate of the wife, and enjoy the profits 


arising from it during their joint lives, and 
after her death, an estate by the curtesy, 
when a child has been born. It vests in the 
wife, after the husband’s death, an estate in 
dower in the husband’s lands, and a riidit 
to a certain part of his personal estate, when 
he dies intestate. In some states, the wife now 
retains her separate property by statute. 

20. —3. It creates the civil affinity which 
each contracts towards the relations of the 
other. 

21. —4. It gives the husband marital 
authority over the person of his wife. 

22. —5. The wife acquires thereby the 
name of her husband, as they are considered 
as but one, of which he is the head : ernnt 
duo in came unh . 

23. —6. In general, the wife follows the 
condition of her husband. 

24. —7. The wife, on her marriage, loses 
her domicil and gains that of her husband. 

25. —8. One of the effects of marriage 
is to give paternal power over the issue. 

26. —9. The children acquire the domicil 
of their father. 

27. —10. It gives to the children wiio are 
the fruits of the marriage, the rights of 
kindred not only with the father and mo¬ 
ther, but all their kin. 

28. —11. It makes all the issue legiti¬ 
mate. 

Vide, generally, 1 Bl. Com. 433; 15 
Vin. Ab. 252 ; Bac. Ab. h. t.; Com. Dig. 
Baron and Feme, B; Id. Appx. h. t.; 2 
Sell. Pr. 194; Ayl. Parergon, 359; 1 Bro. 
Civ. Law, 94; Rutherf. Inst. 162 ; 2 Supp. 
to Ves. jr. 334; Roper on Husband & Wife; 
Poynter on Marriage and Divorce; Merl. 
Repert. h. t.; Pothier, Traite du Contrat 
de Marriage; Toullier, h. t.; Chit. Pract. 
Index, h. t.; Dane’s Ab. Index, h. t.; 
Burge on the Confl. of Laws, Index, h. t.; 
Bouv. Inst. Index, h. t. 

Marriage brokage. By this expression 
is meant the act by which a person inter¬ 
feres, for a consideration to be received by 
him, between a man and a woman, for the 
purpose of promoting a marriage between 
them. The money paid for such service is 
also known by this name. 

2. It is a doctrine of the courts of equity 
that all marriage brokage contracts are 
utterly void, as against public policy; and 
are, therefore, incapable of confirmation. 

1 Fonb. Eq. B. 1, ch. 4, s. 10, note s; 

1 Story, Eq. Jur. § 263; Newl. on Contr. 
469. 

Marriage portion. That property which 
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is pi von to a woman on her marriage. Vide 
Dowry. 

Marriage, promise of. A promise of 
marriage is a contract, entered into between 
a mail and woman that they will marry 
each other. 

*2. When the promise is made between 
persons competent to contract matrimony, 
an action lies for a breach of it. Vide 
Promise of .Marriage. 

M AR R i AH e settlement. An agr eement 
made by the parties in contemplation of 
marriage, by which the title to certain pro¬ 
perty is changed, and the property to some 
extent becomes tied up, and is rendered in¬ 
alienable. Rice’s Eq. It. 315. See 2 Hill, 
Ch. R. 3 : Ril. Cli. Cas. 76 ; 8 Leigh, 29 ; 
1 Dev. <fc Bat. Eq. 389 ; 2 Dev. & Bat. Eq. 
103 ; 1 Bald. 344 ; 15 Mass. 106 ; 1 Yeates, 
221 : 7 Pet. 348 ; 4 Bouv. lust. n. 3947. 
Vide Settlement , Contracts . 

MARSHAL. An officer of the United 
States, whose duty it is to execute the pro¬ 
cess of the courts of the United States. 
His duties are very similar to those of a 
sheriff. 

2. It is enacted by the act to establish 
the judicial courts of the United States, 1 
Story’s L. U. S. 53, as follows : 

§ 27. That a marshal shall be appointed, 
in and for each district, for the term of four 
years, but shall be removable from office at 
pleasure ; whose duty it shall be to attend 
the district and circuit courts, when sitting 
therein, and also the supreme court in the 
district in which that court shall sit : and to 
execute throughout the district, all lawful 
precepts directed to him, and issued under 
the authority of the United States, and lie 
shall have power to command all necessary 
assistance in the execution of bis duty, and 
to appoint, as there shall be occasion, one 
or more deputies, who shall be removable 
from office by the judge of the district 
court, or the circuit court sitting within the 
district, at the pleasure of either. And be¬ 
fore he enters on the duties of his office, he 
shall become bound for the faithful perform¬ 
ance of the same, by himself and by his 
deputies, before the judge of the district 
court, to the Lnited States, jointly and 
severally, with two good and sufficient sure¬ 
ties, inhabitants and freeholders of such 
district, to be approved by the district 
judge, in the sum of twenty thousand dol¬ 
lars, and shall take before said judge, as 
shall also his deputies, before they enter on 
the duties of their appointment, the follow¬ 


ing oath of office : u I, A B, do solemnly 
; swear or affirm, that I will faithfully exe¬ 
cute all lawful precepts directed to the 
marshal of the district of under the 

authority of the United States, and true 
returns make ; and in all things well and 
truly, and without malice or partiality, per¬ 
form the duties of the office of marshal (or 
marshal’s deputy, as the case may be,) of 
the district of during my continuance 

in said office, and take only my lawful fees. 
So help me God. 55 

3. —§ 28. That in all causes wherein 
the marshal, or his deputy, shall be a party, 
the writs and precepts therein shall be di¬ 
rected to such disinterested person, as the 
court, or any justice or judge thereof may 
appoint, and the person so appointed is 
hereby authorized to execute and return the 
same. And in case of the death of any 
marshal, his deputy or deputies, shall con¬ 
tinue in office unless otherwise specially re¬ 
moved ; and shall execute the same in the 
name of the deceased, until another marshal 
shall be appointed and sworn : And the 
defaults, or misfeasances in office of such 
deputy or deputies in the mean time, as 
well as before, shall be adjudged a breach 
of the condition of the bond given, as be¬ 
fore directed, by the marshal who appointed 
them; and the executor or administrator of 
the deceased marshal, shall have like 
remedy for the defaults and misfeasances in 
office of such deputy or deputies during 
such interval, as they would be entitled to 
if the marshal had continued in life, and in 
the exercise of his said office, until his suc¬ 
cessor was appointed, and sworn or affirmed : 
And every marshal, or his deputy, when 
removed from office, or when the term for 
which the marshal is appointed shall ex¬ 
pire, shall have power, notwithstanding, to 
execute all such precepts as may be in their 
hands, respectively, at the time of such re¬ 
moval or expiration of office ; and the mar¬ 
shal shall be held answerable for the de¬ 
livery to bis successors of all prisoners 
which may be in his custody at the time of 
his removal, or when the term for which he 
is appointed shall expire, and for that pur¬ 
pose may retain such prisoners in his cus¬ 
tody, until his successor shall be appointed, 
and qualified as the law directs. 

4. By the act making certain alterations 
in the act for establishing the judicial 
courts, &c. passed June 9, 1794, l Story’s 
L. U. S. 365, it is enacted, 

§ 7. That so much of the act to estab- 
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lish the judicial courts of the United States, 
as is, or may be, construed to require the 
attendance of the marshals of all the dis¬ 
tricts at the supreme court, shall be, and 
the same is hereby repealed : And that the 
said court shall be attended, during its ses¬ 
sion, by the marshal of the district only, in 
which the court shall sit, unless the attend¬ 
ance of the marshals of other districts shall be 
required by special order of the said court. 

5. The act of February 28, 1795, 1 
Story’s L. U. S. 391, directs, 

§ 9. That the marshals of the several 
districts, and their deputies, shall have the 
same powers, in executing the laws of the 
United States, as sheriffs and their deputies, 
in the several states, have by law in exe¬ 
cuting the laws of the respective states. 

6. There are various other legislative 
provisions in relation to the duties and 
rights of marshals, which are here briefly 
noticed with reference to the laws them¬ 
selves. 

7. —1. The act of May 8, 1792, s. 4, 
provides for the payment of expenses in¬ 
curred by the marshal in holding the courts 
of the United States, the payment of jurors, 
witnesses, &e. • 

8. —2. The act of April 16, 1817, pre¬ 
scribes the duties of the marshal in relation 
to the proceeds of prizes captured by the 
public armed ships of the United States and 
sold by decree of court. 

9. —3. The resolution of congress of 
March 3, 1791 ; the act of February 25, 
1799, s. 5 •; and the resolution of March 3, 
1821; all relate to the duties of marshals in 
procuring prisons, and detaining and keep¬ 
ing prisoners. 

10. —4. The act of April 10, 1806, 
directs how and for what marshals shall 
give bonds for the faithful execution of their 
office. 

11. —5. The act of September 18,1850, 
s. 5, prescribes the duties of the marshal in 
relation to obeying and executing all war¬ 
rants and precepts issued under the provi¬ 
sions of this act, and the penalties he shall 
incur for refusing to receive and execute the 
said warrants when rendered, and for per¬ 
mitting the fugitive to escape after arrest. 

Vide Story’s L. U. S. Index, h. t.; Serg. 
Const. Law, ch. 25; 2 Pall. 402; United 
States v . Burr, 365; Mason’s R. 100 ; 2 
Gall. 101 ; 4 Cranch, 96 ; 7 Cranch, 276 ; 

9 Cranch, 86, 212; 6 Wheat. 194; 9 
Wheat. 645 ; Minot, Stat. U. S. Index, h. t. 

MARSHALLING SECURITIES, equity. 


When a party has two funds by which hij 
debt is secured, and another creditor has a 
claim only on one of these funds, a court 
of equity will compel the creditor having a 
double security to resort to that fund which 
will leave the other creditor his security, 
this is called marshalling assets . 4 Bouv. 

Inst. n. 3788 ; 1 Story, Eq. Jur. § 633 : 
Amb. 91; 8 Yes. 389 ; 9 Ves. 209. 

2. Marshalling of assets respects two 
different funds, and two different sets of 
parties, where one set can resort to either 
fund, the other only to one. It is grounded 
on obvious equity. It does no prejudice to 
any body, and it effectuates the testator’s 
intent. It takes place in favor of simple 
contract creditors, and of legatees, devisees 
and heirs, and in a few other cases, but not 
in favor of the next of kin. 4 Bro. C. C. 
411 ; 1 P. Wins. 680. 

3. The cases in which a court of equity 
marshals real and personal assets for the 
payment of simple contract debts and lega¬ 
cies, may be classed as follows : 1. Where 
there are specialty and simple contract debts 
and legacies and lands left to descend. In 
this case if the specialty creditors take a 
satisfaction for their debts out of the per¬ 
sonal estate, the simple contract creditors 
first, and then the legatees, shall stand in 
the place of the specialty creditors, for ob¬ 
taining satisfaction out of the lands, to the 
amount of so much as was received by the 
specialty creditors out of the personal 
estate. 

4. —2. Where there are specialty and 
simple contract debts, and lands are speci¬ 
fically devised. In this case if the creditors 
take a satisfaction for their debts out of the 
personal estate, the simple contract creditors 
shall stand in the place of the specialty 
creditors for obtaining a satisfaction out of 
the lands to the amount of so much as was 
received by the specialty creditors out of the 
personal estate, but then there can be no 
relief for the legatees, because there is as 
much equity to support the specific devise 
of the lands, as to support the bequest of 
the legatees. 

5. —3. Where the debts are charged 
upon the lands. Here the legatees shall 
have the personal estate towards their satis¬ 
faction, and if the creditors take it in pay¬ 
ment or towards the discharge of their 
debts, the legatees shall stand in their place 
pro tanto to have a discharge out of the 
lands. 

6. —4. When simple contract debts and 
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legacies are both charged on the land. In 
this case the land shall he sold and all paid 
equally. 1 Madd. Cli. Pr. 617. 

MARSH AT,SEA, English law . The 
name of a prison belonging to the court of 
the king's bench. 

MARTIAL LAW. Vide Law Martial. 

MARYLAND. One of the original states 
of the United States of America. The 
province of Maryland was included in the 
patent of the Southern or Virginia com¬ 
pany ; and upon the dissolution of that 
company, it reverted to the crown. Charles 
the First, on the 20th of June, 1632, 
granted it by patent to Lord Baltimore. 
Under this charter Maryland continued to 
be governed, with some short intervals of 
interruption, down to the period of the 
American Revolution, by the successors of 
the original proprietor. 1 Chaliner’s Annals, 
203. 

2. Upon the revolution of 1688, the 
government of Maryland was seised into the 
hands of the crown, aud was not again re¬ 
stored to the proprietary until 1716 ; from 
that period no alteration occurred until the 
American Revolution. Bacon’s Laws of 
Maryland, 1692, 1716. 

3. The original constitution of this state 
was adopted on the 14th day of August, 
1 776. The present constitution was adopted 
in 1851. 

4. The powers of the government are 
distributed into the legislative, the execu¬ 
tive, and the judicial. 

5. —1st. The legislature shall consist of 
two distinct branches, a senate and a house 
of delegates, which shall be styled “ The 
general assembly of Maryland.” Art. III. 
s. 1. 

6. —2. The general assembly shall meet 
on the first Wednesday of January, 1852, 
on the same day, in the year 1853, and on 
the same day, 1854, and on the same day 
in every second year thereafter, and at no 
other time, unless convened by the procla¬ 
mation of the governor. Art. III. s. 7. 

7. —3. The senate will be considered 
with reference to the qualification of the 
electors ; the qualification of the members * 
the length of time for which they are elected; 
and the time of their election. 1. Every 
free white male person, of twenty-one years 
of age or upwards, who shall have been one 
year next preceding the election a resident 
of the state, and for six months a resident 
of the city of Baltimore, or of any county 
m which he may offer to vote, and being at 
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the time of the election, a citizen of the 
United States, shall be entitled to vote in 
the ward or election district in which he re- 
sides, in all elections hereafter to be held ; 
and at all such elections the vote shall be 
taken by ballot. And in case any county 
or city shall be so divided as to form por¬ 
tions of different electoral districts for the 
election of congressmen, senator, delegate or 
other officer or officers, then to entitle a 
person to vote for such officer, he must have 
been a resident of that part of the county 
or city which shall form a part of the elec¬ 
toral district in which he offers to vote for 
six months next preceding the election : but 
a person who shall have acquired a residence 
in such county or city, entitling him to vote 
at any such election, shall be entitled to 
vote in the election district from which he 
removed, until he shall have acquired a 
residence in the part of the county or city 
to which he has removed. Art. I. s. 1. 2. No 
person shall be eligible as a senator who at 
the time of his election is not a citizen of the 
United States, and who has not resided at 
least three years next preceding the day of 
his election, in this state, and the last year 
thereof in the county or city which he may 
be chosen to represent, if such county or 
city shall have been so long established, and 
if not, then in the county from which, in 
whole or in part, the same may have been 
formed } nor shall any person be eligible as 
a senator unless Le shall have attained the 
age of twenty-five years. No member of 
congress, or person holding any civil or 
military office under the United States, shall 
be eligible as a senator; and if any person, 
after his election as a senator, be elected to 
congress, or be appointed to any office, civil 
or military, under the government of the 
United States, his acceptance thereof shall 
vacate his seat. No minister or preacher of 
the gospel of any denomination, and no per¬ 
son holding any civil office of profit or trust 
under the state, except justices of the peace, 
shall be eligible as senator. Art. III. ss. 9, 
10, 11. 3. Every county of the state, and 

the city of Baltimore, shall be entitled to 
elect one senator, who shall serve for four 
years from the day of their election. The 
first election shall take place on the first 
Wednesday of November, 1851, and an 
election for one-half the senators, as nearly 
as practicable, shall be held on the same 
day every second year thereafter. Art. III. 
ss. 2, 3, 4, 5. 

8.—4. The house of delegates will be 
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treated of in the same manner which has 
been observed in considering the senate. 
1. The electors are qualified in the same 
manner as the electors of the senate. 2. No 
person shall be a delegate who shall not 
have attained the age of twenty-one years ; 
the other qualifications are the same as those 
for a senator. 3. The whole number of 
delegates shall never exceed eighty, nor be 
less than sixty-five, and shall be apportioned 
among the several counties according to the 
population of each, the city of Baltimore to 
have four more delegates than the most 
populous county ; no county to have less 
than two delegates, the apportionment to 
be made after the returns of the national 
census in 1860 are published, and in like 
manner after each subsequent census. They 
are to serve two years from the day of their 
election, which takes place on the same day 
as that for senators. 

9. —1. The executive power of the state 
shall be vested in a governor, whose term 
of office shall commence on the second 
Wednesday of January next ensuing his 
election, and continue for four years, and 
until his successor shall have qualified. 

10. —2. The first election for governor 
under this constitution shall be held on the 
first Wednesday of November, in the year 
eighteen hundred and fifty-three, and on the 
same day and month in every fourth year 
thereafter, at the places of voting for dele¬ 
gates to the general assembly, and every 
person qualified to vote for delegates shall 
be qualified and entitled to vote for gover¬ 
nor ; the election to be held in the same 
manner as the election of delegates, and 
the returns thereof, under seal, to be ad¬ 
dressed to the speaker of the house of dele¬ 
gates, and enclosed and transmitted to the 
secretary of state, and delivered to the said 
speaker at the commencement of the session 
of the legislature next ensuing said elec¬ 
tion. 

11. —3. The speaker of the house of dele¬ 
gates shall then open the said returns in the 
presence of both houses, and the person 
having the highest number of votes, and 
being constitutionally eligible, shall be the 
governor, and shall qualify in the manner 
herein prescribed, on the second Wednesday 
of January next ensuing his election, or as 
soon thereafter as may be practicable. 

12. —4. If two or more persons shall have 
the highest and an equal number of votes, 
one of them shall be chosen governor by 
the senate and house of delegates j and all 


questions in relation to the eligibility of 
governor, and to the returns of said election, 
and to the number and legality of votes 
therein given, shall be determined by the 
house of delegates. And if the person or 
persons having the highest number of votes 
be ineligible, the governor shall be chosen 
by the senate and house of delegates. 
Every election of governor, by the legisla¬ 
ture, shall be determined by a joint majority 
of the senate and house of delegates, and 
the vote shall be taken viva voce. But if 
two or more persons shall have the highest 
and an equal number of votes, then a second 
vote shall he taken, which shall be confined 
to the persons having an equal number ; 
and if the votes should again be equal, then 
the election of governor shall be determined 
by lot between those who shall have the 
highest and an equal number on the first 
vote. 

13. —5. The state shall be divided into 
three districts—St. Mary’s, Charles, Calvert, 
Prince George’s, Anne Arundle, Montgo¬ 
mery, and Howard counties, and the city of 
Baltimore to be the first; the eight counties 
of the Eastern shore to be the second ; and 
Baltimore, Harford, Frederick, Wasbinglon, 
Allegany, and Carroll counties, to be the 
third. The ^governor, elected from the 
third district in October last, shall continue 
in office during the term for which he was. 
elected. The governor shall be taken from 
the first district, at the first election of 
governor under this constitution ; from the 
second district at the second election, and 
from the third district at the third election, 
and in like manner, afterwards, from each 
district, in regular succession. 

14. —6. A person to be eligible to the office 
of governor, must have attained the age of 
thirty years, and been for five years a citizen 
of the United States, and for five years next 
preceding his election a resident of the state, 
and for three years a resident of the district 
from which he was elected. 

15. —7. In case of the death or resignation 
of the governor, or of his removal from the 
state, the general assembly, if in session, or 
if not, at their next session, shall elect some 
other qualified resident of the same district, 
to be the governor for the residue of the 
term for which the said governor had been 
elected. 

16. —8. In case of any vacancy in the office 
of governor during the recess of the legis¬ 
lature, the president of the senate shall 
discharge the duties of said office till a 
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governor is elected as herein provided for; 
and in case of the death or resignation of 
said president, or of his removal from the 
state, or of his refusal to serve, then the 
duties of said office shall, in like manner, 
aud for the same interval, devolve upon the 
speaker of the house of delegates, and the 
legislature may provide by law for the case 
of^iimpeachment or inability of the governor, 
and declare what person shall perform the 
executive duties during such impeachment 
or inability ; and for any vacancy in said 
office, not herein provided for, provision 
may be made by law, and if such vacancy 
should occur without such provision being 
made, the legislature shall be convened by 
the secretary of state fof the purpose of 
filling said vacancy. 

17. —9. The governor shall be coni- 
mander-in-chief of the land and naval forces 
of the state, and may call out the militia to 
repel invasions, suppress insurrections, and 
enforce the execution of the laws ; blit shall 
not take the command in person without the 
consent of the legislature. 

18. —10. He shall take care that the 
laws be faithfully executed. 

19. —11. He shall nominate, and by 
and with the advice and consent of the 
senate, appoint all civil and military officers 
of the state, whose appointment or election 
is not otherwise herein provided for, unless 
a different mode of appointment be pre¬ 
scribed by the law creating the office. 

20. —12. In case of any vacancy during 
the recess of the senate, in any office which 
the governor has power to fill, he shall ap¬ 
point some suitable person to said office, 
whose commission shall continue in force till 
the end of the next session of the legisla¬ 
ture, or till some other person is appointed 
to the same office, whichever shall first 
occur, and the nomination of the person 
thus appointed during the recess, or of some 
other person in his place, shall be made to 
the senate within thirty days after the next 
meeting of the legislature. 

21-—13. No person, after being rejected 
by the senate, shall be again nominated for 
the same office at the same session, unless at 
the request of the senate: or be appointed 
to the same office during the recess of the 
legislature. 

22.—14. All civil officers appointed by 
the governor and senate shall be nominated 
to the senate within fifty days from the com¬ 
mencement of each regular session of the 
legislature^ and their term of office shall 


commence on the first Monday of May next 
ensuing their appointment, and continue for 
two years (unless sooner removed from 
office) and until their successors, respec¬ 
tively, qualify according to law. 

23. —15. The governor may suspend or 
arrest any military officer of the state, for 
disobedience of orders, or other military 
offence, aud may remove him in pursuance 
of the sentence of a court-martial; and 
may remove for incompetency or miscon¬ 
duct, all civil officers, who receive appoint¬ 
ments from the executive for a term not 
exceeding two years. 

24. —16. The governor may convene 
the legislature, or the senate alone, on ex¬ 
traordinary occasions ; and whenever, from 
the presence of an enemy or from any other 
cause, the seat of government shall become 
an unsafe place for the meeting of the legis¬ 
lature, he may direct their sessions to be 
held at some other convenient place. 

25. —17. It shall be the duty of the 
governor semi-annually, and oftener if he 
deem it expedient, to examine the bank¬ 
book, account books, and official proceed¬ 
ings of the treasurer and comptroller of the 
state, 

26. —18. He shall, from time to time, 
inform the legislature of the condition of 
the state, and recommend to their considera¬ 
tion such measures as he may judge neces¬ 
sary and expedient. 

27. —19. He shall have power to grant 
reprieves and pardons, except in cases of 
impeachment, and in cases in which he is 
prohibited by other articles of this consti¬ 
tution, and to remit fines and forfeitures for 
offences against the state; but shall not 
remit the principal or interest of any debt 
due to the state, except in cases of fines 
and forfeitures ; and before granting a nolle 
prosequi , or pardon, he shall give notice, 
in one or more newspapers, of the applica¬ 
tion made for it, and of the day on or after 
which his decision will be given ; and in 
every case in which he exercises this power, 
he shall report to either branch of the legis¬ 
lature, whenever required, the petitions, 
recommendations and reasons which influ¬ 
ence his decision. 

28. —20. The governor shall reside at 
the seat of government, and shall receive 
for his services an annual salary of thirty- 
six hundred dollars. 

29. -—21. When the public interest re¬ 
quires it, he shall have power to employ 
counsel, who shall be entitled to such com- 
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pensation as the legislature may allow in 
each case after the services of such counse* 
shall have been performed. 

29. —22, A secretary of state shall be 
appointed by the governor, by and with the 
advice and consent of the senate, who shall 
continue in office, unless sooner removed by 
the governor, till the end of the official term 
of the governor from whom he received his 
appointment, and shall receive an annual 
salary of one thousand dollars. 

30. —23. He shall carefully keep and 
preserve a record of all official acts and 
proceedings (which may, at all times, be 
inspected by a committee of either branch 
of the legislature,) and shall perform such 
other duties as may be prescribed by law, 
or as may properly belong to his office. 

31. —3d. The judicial power of this state 
shall be vested in a court of appeals, in circuit 
courts, in such courts for the city of Balti¬ 
more as may be hereinafter prescribed, and 
in justices of the peace. 

32. —2. The court of appeals shall have 
appellate jurisdiction only, which shall be 
coextensive with the limits of the state. 
It shall consist of a chief justice and three 
associate justices, any three of whom shall 
form a quorum, whose judgment shall be 
final and conclusive in all cases of appeals; 
and who shall have the jurisdiction which 
the present court of appeals of this state 
now has, and such other appellate jurisdic¬ 
tion as hereafter may be provided for by 
law. And in every case decided, an opi¬ 
nion, in writing, shall be filed, and provision 
shall be made, by law, for publishing re¬ 
ports of cases argued and determined in the 
said court. The governor, for the time be¬ 
ing, by and with the advice and consent of 
the senate, shall designate the chief justice, 
and the court of appeals shall hold its ses¬ 
sions at the city of Annapolis, on the first 
Monday of June, and the first Monday of 
December, in each and every year. 

33. —3. The state shall be divided into 
four judicial districts : Allegany, Washing¬ 
ton, Frederick, Carroll, Baltimore, and Har¬ 
ford counties, shall compose the first: Mont¬ 
gomery, Howard, Anne Arundel, Calvert, St. 
Mary’s, Charles an<J Prince George’s, the 
second • Baltimore city, the third ; and Ce- 
cd, Kent, Queen Anne’s, Talbot, Caroline, 
Dorchester, Somerset, and Worcester, shall 
compose the fourth district. And one per¬ 
son from among those learned in the law, 
having been admitted to practice in this 
state, and who shall have been a citizen cf 


this state at least five years, and above the 
age of thirty years at the time of his elec 
tion, and a resident of the judicial district, 
shall be elected from each of said districts 
by the legal and qualified voters therein, as 
a judge of the said court of appeals, who 
shall hold his office for the term of ten 
years from the time of his election, or until 
he shall have attained the age of seventy 
years, whichever may first happen, and be 
re eligible thereto until he shall have at¬ 
tained the age of seventy years, and not 
after, subject to removal for incompetency, 
wilful neglect of duty, or misbehaviour in 
office, on conviction in a court of law^, or by 
the governor upon the address of the gene¬ 
ral assembly, two-thirds of the members of 
each house concurring in such address ; and 
the salary of each of the judges of the court 
of appeals shall be two thousand five hun¬ 
dred dollars annually, and shall not be in¬ 
creased or diminished during their continu¬ 
ance in office ; and no fees or perquisites 
of any kind, shall be allowed by law to any 
of the said judges. 

34. —4. No judge of the court of appeals 
shall sit in any case wherein he may be in¬ 
terested, or where either of the parties may 
be connected with him by affinity or consan¬ 
guinity w'itbin such degrees as may be pre¬ 
scribed by law, or when he shall Lave been 
of counsel in said case ; when the court of ■ 
appeals, or any of its members shall be 
thus disqualified to bear and determine any 
case or cases in said court, so that by rea¬ 
son thereof no judgment can be rendered 
in said court, the same shall be certified to 
the governor of the state, who shall imme¬ 
diately commission the requisite number of 
persons learned in the law for the trial and 
determination of said case or cases. 

35. —5. All judges of the court of ap¬ 
peals, of the circuit courts, and of the courts 
for the city of Baltimore, shall, by virtue of 
their offices, be conservators of the peace 
throughout the state. 

36. —6. All public commissions and 
grants shall run thus : u The State of Mary¬ 
land,” &c., and shall be signed by the go¬ 
vernor, with the seal of the state annexed • 
all writs and process shall run in the same 
style, and be tested, sealed and signed as 
usual ; and all indictments shall conclude 
“ against the peace, government and dignity 
of the state.” 

37. —7. The state shall be divided into 
eight judicial circuits, in manner and form 
following, to wit : St. Mary’s, Charles and 
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Putiee (lewgoV counties shall be the first: 
Anno AriuuhK Howard, Calvert, and Mont¬ 
gomery counties shall be the second ; l 1 redo- 
rick and (\irndl counties shall be the third; 
Washington and Allegany counties shall be 
the fourth : Baltimore city shall be the fifth ; 
Baltimore, llartbrd and Cecil counties shall 
be the s’xth ; Kent, Queen Anne’s, Talbot 
and Cart dine counties shall be the seventh; 
and ha*Chester, Somerset and Worcester 
counties shall be the eighth: and there 
shall be elected, u> hereinafter directed, for 
each of the said judicial circuits, except the 
fifth, one person from among those learned 
in the law, having been admitted to prac¬ 
tice in this state, and who shall have been 
a citizen of this state at least five years, and 
above the age of thirty years at the time of 
his election, and a resident of the judicial 
circuit, to be judge thereof; the said judges 
shall be styled circuit judges, and shall 
respectively hold a term of their courts at 
least twice in each year, or oftener if re¬ 
quired by law, in each county composing 
their respective circuits; and the said 
courts shall be called circuit courts for the 
county in which they may be held, and shall 
have and exercise in the several counties of 
this state, all the power, authority and ju¬ 
risdiction which the county courts of this 
state now have and exercise, or which may 
hereafter be prescribed by law, and the said 
judges in their respective circuits, shall 
have and exercise all the power, authority 
and jurisdiction of the present court of 
chancery of Maryland ; provided, neverthe¬ 
less, that Baltimore county court may hold 
ks sittings within the limits of the city of 
Baltimore, until provision shall be made by 
law for the location of a county seat within 
the limits of the said county proper, and 
the erection of a court house and all other 
appropriate buildings, for the convenient 
administration of justice in said court. 

38.—8. The judges of the several judi¬ 
cial circuits shall be citizens of the United 
States, and shall have resided five years in 
this state, and two years in the judicial 
circuit for which they may be respectively 
elected, next before the time of their elec¬ 
tion, and shall reside therein while they 
continue to act as judges ; they shall be 
taken from among those who, having the 
other qualifications herein prescribed, are 
most distinguished for integrity, wisdom 
and sound legal knowledge, and shall be 
elected by the qualified voters of the said 
circuits, and shall hold their offices for the 


term of ten years, removable for misbeha¬ 
viour, on conviction in a court of law or by 
the governor, upon the address of the gene¬ 
ral assembly, provided that two-thirds of 
the members of each house shall concur in 
such address, and the said judges shall each 
receive a salary of two thousand dollars a 
year, and the same shall not be increased or 
diminished during the time of their continu¬ 
ance in office ; and no judge of any court 
in this state, shall receive any perquisite, 
fee, commission or reward, in addition 
thereto, for the performance of any judicial 
duty. 

39. —9. There shall be established for the 
city of Baltimore one court of law, to bo 
styled “ the court of common pleas,” which 
shall have civil jurisdiction in all suits 
where the debt or damage claimed shall he 
over one hundred dollars, and shall not ex¬ 
ceed five hundred dollars; and shall, also, 
have jurisdiction in all cases of appeal from 
the judgment of justices of the peace in the 
said city, and shall have jurisdiction in all 
applications for the benefit of the insolvent 
laws of this state, and the supervision and 
control of the trustees thereof. 

40. —10. There sliull also be established, 
for the city of Baltimore, another court of 
law, to be styled the superior court ©f Bal¬ 
timore city, which shall have jurisdiction 
over all suits where the debt or damage 
claimed shall exceed the sum of five hun¬ 
dred dollars, and in case any plaintiff or 
plaintiffs shall recover less than the sum or 
value of five hundred dollars, he or they 
shall be allowed or adjudged to pay costs 
in the discretion of the court. The said 
court shall also have jurisdiction as a court 
of equity within the limits of the -said citj-, 
and in all other civil cases which have not 
been heretofore assigned to the court of 
common pleas. 

41. —11. Each of the said two courts 
shall consist of one judge, who shall be 
elected by the legal and qualified voters of 
the said city, and shall hold his office for 
the term of ten years, subject to the provi¬ 
sions of this constitution, with regard to 
the election and qualification of judges and 
their removal from office, and the salary of 
each of the said judges shall be twenty-five 
hundred dollars a year; and the legislature 
shall, whenever it may think the same pro¬ 
per and expedient, provide, by law, another 
court for the city of Baltimore, to consist 
of one judge to be elected by the qualified 
voters of the said city, who shall be subject 
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to the same constitutional provisions, hold 
his office for the same term of years, and 
receive the same compensation as the judge 
of the court of common pleas of the said 
city, and the said court shall have such 
jurisdiction and powers as may be pre¬ 
scribed by law. 

42. —12. There shall also be a criminal 
court for the city of Baltimore, to be styled 
the criminal court of Baltimore, which shall 
consist of one judge, who shall also be 
elected by the legal and qualified voters 
of the said city, and who shall have and 
exercise all the jurisdiction now exercised 
by Baltimore city court, and the said judge 
shall receive a salary of two thousand 
dollars a year, and shall be subject to the 
provisions of this constitution with regard 
to the election and qualifications of judges, 
term of office, and removal therefrom. 

43. —13. The qualified voters of the city 
of Baltimore, and of the several counties of 
the state, shall, on the first Wednesday of 
November, eighteen hundred and fifty-one, 
and on the same day of the same month in 
every fourth year forever thereafter, elect 
three men to be judges of the orphans’ 
court of said city and counties respectively, 
who shall be‘citizens of the state of Mary¬ 
land, and citizens of the eity or county for 
which they may be severally elected at the 
time of their election. They shall have all 
the powers now vested in the orphans’ courts 
of this state, subject to such changes therein 
as the legislature may prescribe, and each 
of said* judges shall be paid at a per diem 
rate, for the time they are in session, to be 
fixed by the legislature, and paid by the said 
counties and city respectively. 

44. —14. The legislature, at its first session 
after the adoption of this constitution, shall 
fix the number of justices of the peace and 
constables for each ward of the city of Balti¬ 
more, and for each election district in the 
several counties, wdio shall be elected by 
the legal and qualified voters thereof re¬ 
spectively, at the next general election for 
delegates thereafter, and shall hold their 
offices for two years from the time of their 
election, and until their successors in office 
are elected and qualified: and the legisla¬ 
ture may, from time to time, increase or 
diminish the number of justices of the peace 
and constables to be elected in the several 
wards and election districts, as the wants 
and interests of the people may require. 
They shall be, by virtue of their offices, 
conservators of the peace in the said coun¬ 


ties and city respectively, and shall have 
such duties and compensation as now exist, 
or may be provided for by law. In the 
event of a vacancy in the office of a justice 
of the peace, the governor shall appoint a 
person to serve as justice of the peace, until 
the next regular election of said officers, 
and iD case of a vacancy in the office of 
constable, the county commissioners of the 
county, in which a vacancy may occur, or 
the mayor and city council of Baltimore, 
as the case may be, shall appoint a person 
to serve as constable until the next regular 
election thereafter for said officers. Au 
appeal shall lie in all civil cases from the 
judgment of a justice of the peace to the 
circuit court, or to the court of common 
pleas of Baltimore city, as the case may 
be, and on all such appeals, either party 
shall be entitled to a trial by jury, accord¬ 
ing to the laws now existing, or which may 
be hereafter enacted. And the mayor and 
city council may provide, by ordinance, from 
time to time, for the creation and govern¬ 
ment of such temporary additional police, 
as they may deem necessary to preserve the 
public peace. 

45. —15. No judge shall sit in any case 
wherein he may be interested, or where 
either of the parties may be connected with 
him by affinity or consanguinity, within such 
degrees as may be prescribed by law, or 
where he shall iiave been of counsel in the 
case ; and whenever any of the judges of 
the circuit courts, or of the courts for Bal¬ 
timore city, shall be thus disqualified, or 
whenever, by reason of sickness, or any 
other cause, the said judges, or any of them, 
may be unable to sit in any cause, the par¬ 
ties may, by consent, appoint a proper per¬ 
son to try the said cause, or the judges, or 
any of them, shall do so when directed by 
law. 

46. —16. The present chancellor and the 
register in chancery, and, in the event of any 
vacancy in their respective offices, their suc¬ 
cessors in office respectively, who are to be 
appointed as at present, by the governor 
and senate, shall continue in office, with the 
powers and compensation as at present 
established, until the expiration of two years 
after the adoption of this constitution by 
the people, and until the end of the session 
of the legislature next therAfter, after 
which the said offices of chancellor and re¬ 
gister shall be abolished. The legislature 
shall, in the mean time, provide by law' for 
the recording, safe-keeping, or other dispo- 
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aiiion, of the records, decrees, and other 
proceedings of the court of chancery, and 
for the copying and attestation thereof, and 
for the custody and use of the great seal of 
the state, when required, after the expira¬ 
tion of the said two years, and for trans¬ 
mitting to the said eounties, and to the city 
of Baltimore, all the cases and proceedings 
in said court then undisposed of and un¬ 
finished, in such manner, and under such 
regulations as may be deemed necessary 
and proper : Provided, that no new business 
shall originate in the said court, nor shall 
any cause be removed to the same from any 
other court, from and after the ratification 
of this constitution. 

47. —17. The first election of judges, 
clerks, registers of wills, and all other officers, 
whose election by the people is provided for m 
this article of the constitution, except justices 
of the peace and constables, shall take place 
throughout the state on the first Wednesday 
of November next after the ratification of 
this constitution by the people. 

48. —18. In ease of the death, resignation, 
removal, or other disqualification of a judge 
of any of the courts of law, the governor, 
by aud with the advice and consent of the 
senate, shall thereupon appoint a person, 
duly qualified, to fill said office until the 
next general election for delegates there¬ 
after ; at which time an election shall be 
held as hereinbefore prescribed, for a judge, 
who shall hold the said office for ten years, 
according to the provisions of this constitu¬ 
tion. 

49. —19. In case of the death, resignation, 
removal, or other disqualification of the 
judge of an orphans 5 court, the vacancy 
shall be filled by the appointment of the 
governor, by and with the advice and con¬ 
sent of the senate. 

50. —20. Whenever lands lie partly in one 
county, and partly in another, or partly in 
a county and partly in the city of Baltimore, 
or whenever persons proper to be made de¬ 
fendants to proceedings in chancery, reside 
some in one county and some in another, 
that court shall have jurisdiction in which 
proceedings shall have been first commenced, 
subject to such rules, regulations and alter¬ 
ations as may be prescribed by law. 

51. —21. In all suits or actions at law, 
issues from the orphans 5 court or from any 
court sitting in equity, in petitions for free¬ 
dom, and in all presentments and indictments 
now pending, or which may he pending at the 
time of the adoption of this constitution by 


the people, or which may hereafter be in¬ 
stituted in any of the courts of law of this 
state, having jurisdiction tliereQf, the judge 
or judges thereof, upon suggestion in writing, 
if made by the state’s attorney, or the pro¬ 
secutor for the state, or upon suggestion in 
writing, supported by affidavit, made by any 
of the parties thereto, or other proper evi¬ 
dence, that a fair and impartial trial cannot 
he had in the court where such suit or ac¬ 
tion at law, issues or petitions, or present¬ 
ment and indictment is depending, shall 
order and direct the record of proceedings 
in such suit or action, issues or petitions, 
presentment or indictment, to be transmitted 
to the court of any adjoining county ; pro¬ 
vided, that the removal in all civil causes be 
confined to an adjoining county within the 
judicial circuit, except as to the city of 
Baltimore, where the removal may he to an 
adjoining county, for trial, which court shall 
hear and determine the same in like manner 
as if such suit or action, issues or petitions, 
presentment or indictment, had been origi¬ 
nally instituted therein ; and provided also, 
that such suggestion shall be made as afore¬ 
said, before or during the term in which the 
issue or issues may he joined in said suit or 
action, issues or petition, presentment or 
indictment, and that such further remedy in 
the premises may be provided by law, as 
the legislature shall from time to time direct 
and enact. 

52. —22. All election of judges, and 
other officers provided for by this constitu¬ 
tion, shall be certified, and the returns made 
by the clerks of the respective counties to 
the governor, who shall issue commissions 
to the different persons for the offices to 
which thay shall have been respectively 
elected ; and in all such elections, the per¬ 
son having the greatest number of votes, 
shall be declared to he elected. 

53. —23. If, in any case of election for' 
judges, clerks of the courts of law and re¬ 
gisters of wills, the opposing candidates shall 
have an equal number of votes, it shall be 1 
the duty of the governor to order a new 
election ; and in case of any contested elec¬ 
tion, the governor shall send the returns to 
the house of delegates, who shall judge of 
the election and qualification of the candi¬ 
dates at such election. 

MASCULINE. That which belongs to 
the male sex. 

2. The masculine sometimes includes the 
feminine, vide an example under the article 
Man y and see also the articles Gender , 
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Worthiest of blood; Doth. Intr. au titre 16, 
cles Testamcns ct Donat ions Testamentaires, 
n. 170 ; Ayl, Pand. 57 ; 4 C. & P. 216 ; 

S. C. 19 E. C. L. It. 551; Fred. Code, pt. 

1, b. 1, t. 4, s. 3 ; 3 Brcv. R. 9. 

MASSACHUSETTS. One of the original 

states of the United States of America. The 
colony or province of Massachusetts was 
included in a charter granted by James the 
First, by which its territories were extended 
in breadth from the 40th to the 48th decree 
of north latitude, and in length by all the 
breadth aforesaid throughout the mainland 
from sea to sea. This charter continued 
until 1684. Holmes’ Annals, 412; 1 Story, 
Const. § 71. In 1691 William and Mary 
granted a new charter to the colony, and 
henceforth it became known as a province, 
and continued to act under this charter till 
after the Revolution. 1 Story, Const. § 71. 

2. The constitution of Massachusetts 
was adopted by a convention begun and 
held at Cambridge, on the first of September, 
1779, and continued, by adjournment, to 
the second of March, 1780. 

3. The style and name of the state is 
The Commonwealth of Massachusetts. The 
government is distributed into a legislative, 
executive and judicial power. 

4. —1st. The department of legislation is 
formed by two branches, a senate and house 
of representatives, each of which has a 
negative on the other, and both are styled 
The General Court of Massachusetts. Part 

2, c. 1, s. 1. 

5. —1. The senate is elected by the quali¬ 
fied electors, and is composed of forty per¬ 
sons to be counsellors' and senators for the 
year ensuing their election. Part 2, c, 1, 
s. 2, art. 1. 

6. —2. The nouse of representatives is 
composed of an indefinite number of per¬ 
sons elected by the towns in proportion to 
their population. Part 2, c. 1, s. 3, art. 2. 

7. —2d. The executive power is vested in 
a governor, lieutenant governor and council. 

8. —1. The supreme executive magis¬ 
trate is styled The Governor of the Com¬ 
monwealth of Massachusetts. He is elected 
yearly bv the qualified electors. Part 2, 
c. 2, s. 1. lie is invested with the veto 
power. Part 2, c. 1, s. 1, art. 2. 

9. —2. The electors are required to 
elect annually a lieutenant governor. When 
the office of governor happens to be vacant 
lie acts as governor, and at other times he 
is a member of the council. Part 2, c. 2, 
e. 2, art. 2 and 3. 


10. —3. The council consists of nine 
persons chosen annually by the general 
court; they must be taken from those re¬ 
turned for counsellors and senators, unless 
they will not accept the said office, when 
they shall be chosen from the people at 
large. The council shall advise the governor 
in the executive part of the government. 
Part 2, c. 2, s. 3, art. 1 and 2. 

11. —3d. The judicial power. The third 
chapter of part second of the constitution 
makes the following provisions in relation to 
the judiciary : 

Art. 1. The tenure that all commissioned 
officers shall, by law, have in their office, 
shall be expressed in their respective com¬ 
missions ; all judicial officers, duly appointed, 
commissioned, and sworn, shall hold their 
offices during good behaviour; excepting 
such concerning whom there is different pro¬ 
vision made in this constitution ; Provided, 
nevertheless, the governor, with consent of 
the council, may remove them upon the ad¬ 
dress of both houses of the legislature. 

12. —2. Each branch of the legislature, 
as well as the governor and council, shall 
have authority to require the opinions of the 
justices of the supreme judicial court, upon 
important questions of law, and upon solemn 
occasions. 

13. —3. In order that the people may not 
suffer from the long continuance in place of 
any justice of the peace, who shall fail of 
discharging the important duties of his office 
with ability or fidelity, all commissions of 
justices of the peace shall expire and become 
void in the term of seven years from their 
respective dates ; and upon the expiration 
of any commission, the same may, if neces¬ 
sary, be renewed, or another person ap¬ 
pointed, as shall most conduce to the well¬ 
being of the'commonwealth. 

14. —4. The judges of probates of wills, 
and for granting letters of administration, 
shall hold their courts at such place or 
places, on fixed days, as the convenience of 
the people may require ; and the legislature 
shall, from time to time hereafter, appoint 
such times and places : until which appoint¬ 
ments, the said courts shall be holden at 
the times and places which the respective 
judges shall direct. 

15. —5. All causes of marriage, divorce, 
and alimony, and all appeals from the 
judges of probate, shall be heard and de¬ 
termined by the governor and council, until 
the legislature shall, by Uw, make othei 
provision. 
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M ASTKK. This word has several mean¬ 
ings. 1. Master is one who has control over 
a servant or apprentice. A master stands in 
relation to his apprentices, in loco parentis, 
and is bound to fulfil that relation, which 
the law generally enforces, lie is also enti¬ 
tled to be obeyed by his apprentices, as if they 
were his children. Bouv. Inst. Index, h. t. 

*2.—2. Master is one who is employed 
in teaching children, known generally as 
a schoolmaster; as to his powers, see 
Correction. 

3 . —3. Master is the name of an officer : 
as, the ship Benjamin Franklin, whereof A 
B is master ; the master of the rolls ; master 
in chancerv, &c. 

4. -4. By master is also understood a 
principal who employs another to perform 
some act or do something for him The law r 
having adopted the maxim of the civil law, 
qui facit per alium facit per se ; the ageut 
is but an instrument, and the master is civilly 
responsible for the act of his agent, as if it 
were bis own, when he either commands him 
to do an act, or puts him in a condition, of 
which such act is a result; or by the absence 
of due care and control, cither previously in 
the choice of his agent, or immediately in 
the act itself, negligently suffers him to do 
an injury. Story, Ag. § 454, note ; Noy’s 
Max. c. 44 ; Salk. 282 ; 1 East. R. 106 ; 
1 Bos. & Pul. 404 ; 2 H. Bl. 267 ; 5 Barn. 
Sc Cr. 547 ; 2 Taunt. R. 314 ; 4 Taunt. R. 
649 ; Mass. 364, 385 ; 17 Mass. 479, 509 ; 
1 Pick. 475 j 4 Watts, 222 ; 2 Harr. & Gill, 
316; 6 Cowen, 189 ; 8 Pick. 23; 5 Munf. 
483. Vide Agent ; Agency; Driver; 
Servant. 

Master at common law, EngL law . 
An officer of the superior courts of law, who 
has authority for taking affidavits sworn in 
court, and administering a variety of oaths ; 
and also empowered to compute principal and 
interest on bills of exchange and other en¬ 
gagements, on which suit has been brought; 
he has also the power of an examiner of wit¬ 
nesses going abroad, and the like. 

Master in Chancery. An officer of 
the court of chancery. 

2. The origin of these officers is thus 
accounted for. The chancellor from the 
first found it necessary to have a number of 
clerks, were it for no other purpose, than to 
perform the mechanical part of the business, 
the writing ; these soon rose to the number 
of twelve. In process of time this number 
being found insufficient, these clerka con¬ 
trived to have other clerks under them, 


and then, the original clerks became dis¬ 
tinguished by the name of masters in chan¬ 
cery. He is an assistant to the chancellor, 
who refers to him interlocutory orders for 
stating accounts, computing damages, and 
the like. Masters in chancery are also in¬ 
vested with other powders, by local regula¬ 
tions. Vide Blake’s Ch. Pr. 26 ; 1 Madd. 
Pr. 3 ; 1 Smith’s Ch. Pr. 9, 19. 

3. In England there are two kinds of 
masters in chancery, the ordinary, and the 
extraordinary. 

4. —1. The masters in ordinary execute 
the orders of the court, upon references 
made to them, and certify in writing in 
what manner they have executed such 
orders. 1 Sm. Ch. Pr. 9. 

5. —2. The masters extraordinary perform 
the duty of taking affidavits touching any 
matter in or relating to the court of chan¬ 
cery, taking the acknowledgment of deeds 
to be enrolled in the said court, and taking 
such recognizances, as may by the tenor of 
the order for entering them, be taken before 
a master extraordinary. 1 Sin. Cli, Pr. 19. 
Vide, generally, 1 Ilarg. Law Tr. 203, a ; 
Treatise of the Maistcr of the Chauncerie. 

Master of the rolls. Eng. law. An 
officer who bears this title, and who acts as 
an assistant to the lord chancellor, in the 
court of chancery. 

2. This officer was formerly one of the 
clerks in chancery whose duty was prin¬ 
cipally confined to keeping the rolls ; and 
when the clerks in chancery became masters , 
then this officer became distinguished as 
master of the rolls. Vide Master in 
Chancery. 

Master of a ship, mar . law . The com¬ 
mander or first officer of a ship; a captain, 
(q. v.) ' 

2. His rights and duties have been con¬ 
sidered under the article Captain. Vide 
also, 2 Bro. Civ. Adm. Law, 133 ; 3 Kent, 
Com. 121 ; Wesk. Ins. 360 ; Park, on Ins. 
Index, h. t.; Com. Dig. Navigation, I 4. 

MATE. The second officer on board of 
a merchant ship or vessel. 

2. He has the right to sue in the ad¬ 
miralty as a common mariner for wages. ] 
Pet. Adm. Dec. 246. 

3. When, on the death of the master, the 
mate assumes the command, he succeeds to 
the rights and duties of the principal officer. 

1 Suinn. 157 ; 3 Mason, 161; 4 Mason, 196 ; 
See 7 Conn. 239 ; 4 Mason, 541; 4 Wash. 
C C 338. 

MATER FAMELIAS, civil law. The 
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mother of a family, and, by extension, the 
mistress of a family. 

MATERIAL MEN. This name is given 
to persons who furnish materials for the pur¬ 
pose of constructing or erecting ships, houses, 
and other buildings. 

2. By the common law material men 
have a lien on a foreign ship for supplies of 
materials furnished for such ship, which 
may he recovered in the admiralty. 9 Wheat. 
409. But they have no lien for furnishing 
materials for repairs of domestic ships. 4 
Wheat. 438. 

3. In several of the states, laws have 
been enacted giving material men a lien on 
houses and other buildings when they have 
furnished materials for constructing the 
same. 

MATERIALITY. That which is import¬ 
ant ; that which is not merely of form but 
of substance. 

2. When a bill for discovery has been 
filed, for example, the defendant must answer 
evey material fact which is charged in the 
bill, and the test in these cases seems to be 
that when, if the defendant should answer 
in the affirmative, his answer would be of use 
to the plaintiff, the answer would be material, 
and it must be made. 4 Price, R. 364 ; 13 
Price, R. 291 ; 2 Y. & J. 385. 

3. In order to convict a witness of a 
perjury, it is requisite to prove that the 
matter he swore to was material to the ques¬ 
tion then depending. Yide 3 Chit. Pr. 233 ; 
3 Bowl. 104 ; 10 Bing. 340; Perjury . 

MATERIALS. Everything of which 
anything is made. 

2. When materials are furnished to a 
workman he is bound to use them accord¬ 
ing to his contract, as a tailor is bound to 
employ the cloth I furnish him with, to 
make me a coat that shall fit me, for if he 
so make it that I cannot wear it, it is not a 
proper employment of the materials. But 
if the undertaker use ordinary skill and 
care, he will not be responsible, although 
the materials may be injured ; as, if a gem 
be delivered to a jeweler, and it is broken 
without any unskilfulness, negligence or 
rashness of the artizan, he will not be 
liable. Poth. Louage, n. 428. 

3. The workman is to use ordinary dili¬ 
gence in the care of the materials entrusted 
with him, or to exercise that caution which 
a prudent man takes of his own affairs, and 
he is also bound to preserve them from any 
unexpected danger to which they may be 
oxposed. 1 Grow. R. 30 ; 1 Camp. 138. 


4. When there is no special contract 
between the parties, and the materials 
perish while in the possession of the work¬ 
man or undertaker, without his default, 
pitlier by inevitable casualty, by internal 
defect, by superior force, by robbery or by 
any peril not guarded against by ordinary 
diligence, lie is not responsible. This is 
the case only when the material belongs to 
the employer, and the workman only un¬ 
dertakes to put his work upon it. But a 
distinction must be observed in the case 
when the employer has engaged a wurkmau 
to make him an article out of his own 
materials, for in that case the employer has 
no property in it, until the work be com¬ 
pleted, and the article be delivered to him ; 
if, in the mean time, the thing perishes, it 
is the loss of the workman, who is wholly 
its owner, according to the maxim res perit 
domino . In the former case the employer 
is the owner ; in the latter the workman ; 
in the first case it is a bailment, in the 
second a sale of the thing in futuro. 
Domat. B. 1, t. 4, § 7, n. 3; Id. B. 1, t. 4, 
§ 8, n. 10. 

5. Another distinction must be made in 
the case when the thing given by the em¬ 
ployer was to become the property of the 
workman, and an article was to be made 
out of similar materials, and before its com¬ 
pletion it perished. In this case the title 
to the thing having passed to the workman, 
the loss must be his. 1 Blackf. 353 ; 7 
Cowen, 752, 756, note ; 21 Wend. 85 ; 3 
Mason, 478 ; Dig. 19, 2, 31 j 1 Bouv. Inst, 
n. 1006-7. 

6. In some of the states by their laws 
persons who furnish materials for the con¬ 
struction of a building, have a lien against 
such building for the payment of the 
value of such materials. See Lien of 
. Mechanics. 

MATERNA MATERNIS. This ex¬ 
pression is used in the French law to signify 
that in a succession the property corning from 
the mother of a deceased person, descends 
to his maternal relations. 

MATERNAL. That which belongs to, 
or comes from the mother : as, maternal 
authority, maternal relation, maternal es¬ 
tate, maternal line. Vide Line . 

Maternal property. That which 
comes from the mother of the party, and 
other ascendants of the maternal stock. 
Domat, Liv. Prel. tit. 3, s. 2, n. 12. 

MATERNITY. The state or condition 
of a mother. 
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2 It is either legitimate or natural. 
The former is the condition of the mother 
who has given hirth to legitimate children, 
while the latter is the condition of her who 
has given birth to illegitimate children. 
Maternity is always certain, while the pa¬ 
ternity (q. v.) is only presumed. 

MATEllTERA. Maternal aunt; the 
sister of one’s mother. Inst. 3, 4, 3; Dig. 
3S, 10, 10, 14. 

MATHEMATICAL EVIDENCE. That 
evidence which is established by a demon¬ 
stration. It is used in contradistinction to 
moral evidence, (q. v.) 

MATRICULA, civil law . A register in 
which are inscribed the names of persons 
who become members of an association or 
society. Dig. 50, 3, 1. In the ancient 
church there was matricula clericorum , which 
was a catalogue of the officiating clergy ; 
and matricula pauperum , a list of the poor 
to be relieved ; hence to be entered in the 
university is to be matriculated. 

MATRIMONIAL CAUSES. In the 
English ecclesiastical courts there are five 
kiuds of causes which are classed under this 
head. 1. Causes for a malicious jactita¬ 
tion. 2. Suits for nullity of marriage, on 
account of fraud, incest, or other bar to the 
marriage. 2 Hagg. Cons. Rep. 423. 

3. Suits for restitution of conjugal rights. 

4. Suits for divorces on account of cruelty 
or adultery, or causes which have arisen 
6inee the marriage. 5. Suits for alimony. 

MATRIMONIUM. By this word is un¬ 
derstood the inheritance descending to a 
man, ex parti matris . It is but little 
used. 

2. Among the Romans this word was 
employed to signify marriage ; and it was 
so called because this conjunction was made 
with the design that the wife should become 
a mother. Inst. 1, 9, 1. 

MATRIMONY. See Marriage, 

MATRINA. A godmother. 

MATRON. A married woman, gene¬ 
rally an elderly married woman. 

2. By the laws of England, when a 
widow feigns herself with child, in order to 
exclude the next heir, and a supposititious 
birth is expected, then, upon the writ de 
ventre inspiciendo, a jury of women is to be 
impannelcd to try the question, whether 
with child or not. Cro. Eliz. 566. So 
when a woman was sentenced to death, and 
Bhe declared herself to be quick with child, 
a jury of matrons is impanneled to try 
whether she be or be not with child. 


4 Bl. Com. 395. See Pregnancy; Quick 
with child . 

MATTER. Some substantial or essen¬ 
tial thing, opposed to form ; facts. 

MATTER IN PAYS. Literally, matter 
in the country ; matter of fact, at- distin¬ 
guished from matter of law, or matter of 
record. Steph. PL 197. Vide Country . 

Matter in deed. Matter in deed is 
such matter as may be proved or established 
by a deed or specialty. In another sense it 
signifies matter of fact, in contradistinction 
to matter of law. ' Co. Litt. 320 ; Steph. 
PL 197. ‘ 

Matter of fact, pleading . Matter 
which goes in denial of a declaration, and 
not in avoidance of it. Bac. Ab. Pleas, &c. 
G 3 ; Hob. 127. 

Matter of law, pleading . That which 
goes in avoidance of a declaration or other 
pleading, on the ground that the law does 
not authorize them. It does not deny the 
matter or fact contained in such pleading, 
but admitting them avoids them. Bac. Ab. 
Pleas, &c. G 3. Matter of law, is that 
which is referred to the decision of the 
court; matter of fact that which is submitted 
to the jury. 

Matter of record. Those facts which 
may be proved by the production of u 
record. It differs from matter in deed, 
which consists of facts which may be proved 
by specialty. Vide Estoppel . 

Matter, impertinent, equity pleading . 
That which is altogether irrelevant to the 
case, that does not appertain or belong to 
it; id est , qui ad rem non pertinet, 4 Bouv. 
Inst. n. 4163. See Impertinent . 

Matter, scandalous, equity pleading . 
A false and malicious statement of facts, 
not relevant to the cause. But nothing 
which is positively relevant, however harsh 
or gross the charge may be, can be con¬ 
sidered scandalous. 4 Bouv. Inst. n. 4163. 

2. A bill cannot by the general prac¬ 
tice be referred for impertinence after the 
defendant has answered, or submitted to 
answer, but it may be referred for scandal 
at any time, and even upon the application 
of a stranger to the suit, for he has the 
right to prevent the records of the court 
from being made the vehicle of spreading 
slanders against himself. Id. n. 4164. 

MATURITY. The time when a bill or 
note becomes due. In order to bind the 
endorsers such note ,or bill must be pro¬ 
tested, when not paid, on the last day of 
grace. See Days of grace . 
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MAXIM. An established principle or 
proposition. A principle of law universally 
admitted, as being just and consonant with 
reason. 

2. Maxims in law are somewhat like 
axioms in geometry. 1 Bl. Com. 68. They 
are principles and authorities, and part of 
the general customs or common law of the 
land; and are of the same strength as acts 
of parliament, when the judges have deter¬ 
mined what is a maxim; which belongs to 
the judges and not the jury. Terms do 
Ley; Doct. & Stud. Dial. 1, c. 8. Maxims 
of the law are holden for law, and all other 
cases that may be applied to them shall be 
taken for granted. 1 Inst. 11.67; 4 Rep. 
See 1 Com. c. 68; Plowd. 27, b. 

3. The application of the maxim to the 
case before the court, is generally the only 
difficulty. The true method of making the 
application is to ascertain how the maxim 
arose, and to consider whether the case to 
which it is applied is of the same character, 
or whether it is an exception to an appa¬ 
rently general rule. 

4. The alterations of any of the maxims 
of the common law are dangerous. 2 Inst. 
2i0. 

The following are some of the more im¬ 
portant maxims. 

A communi observantia non est recedendum . 
There should be no departure from common ob¬ 
servance or usage. Co Lift. 186- 

A Vimpossible nul n y est tenu . No one is bound 
to do what is impossible. 1 Bouv. Inst. n. 601. 

A verbis legis non est recedendum . From the 
words of the law there must be no departure. 
Broom’s Max. 268; 5 Rep. 119; Wing. Max. 25. 

Absentia ejns qui rcipublica causa abest, neque ei 3 
neque alii damnosa esse debet . The absence of him 
who is employed in the service of the state, ought 
not to be burdensome to him nor to others. Dig. 
50, 17, 140. 

Absoluta sententia expositore non indigd . An 
absolute unqualified sentence or proposition, needs 
no expositor. 2 Co. Inst. 533. 

Abund.ans cauiela non nocet . Abundant caution 
does no harm. 11 Co. 6. 

Accessorius sequit naturam sui principalis . A n 
accessary follows the nature of his principal. 3 Co. 
Inst. 349. 

Accessorium non ducit sed sequilur suum princi- 
pale. The accessary does not lead, but follow its 
principal. Co. Litt- 152. 

Accusare nemo debet se, nisi coram Deo. No 
one ought to accuse himself, unless before God. 
Hard. 139. 

Actio extcriora indicant mteriora secreta • Exter¬ 
nal actions show internal secrets. 8 Co. R* 14G. 

Actio non datur non damnificato. An action is 
not given to him who has received no damages. 

Actio personalis moritur cum persona A per¬ 
gonal action dies with the person. This must be 
understood of an action for a tort only. 


Actor qui contra rcgulam quid adduxil , non esi 
audiendus . He ought not to be heard who ad¬ 
vances a proposition contrary to the rules of law. 

Actor sequilur forum rei. The plaintiff must 
follow the forum of the thing in dispute. 

Adore non probante reus absolvitur. When the 
plaintiff does not prove his case, the defendant is 
absolved. 

Actus Dei nemini facit injuriam. The act ol 
God does no injury; that is, no one is responsible 
for inevitable accidents. 2 Blacks. Com. 122. See 
Act of God . 

Actus incaptus cujus perfectio pendet, ex voluntate 
parlium, revocari potest; si autem pendet ex volun - 
taie tertia persona, vcl ex contingcnti , revocari non 
potest . An act already begun, the completion of 
which depends upon the will of the parties, may 
be recalled; but if it depend on the consent of a 
third person, or of a contingency, it cannot be re¬ 
called. Bacon’s Max. Reg. 20. 

Actus me invito factus , non est meus actus. An 
act done by me against my will, is not my act. 

Actus non reum facit, nisi mens sit rea . An act 
does not make a person guilty, unless the intention 
be also guilty. This maxim applies only to crimi¬ 
nal cases; in civil matters it is otherwise. 2 Bouv. 
Inst. n. 2211. 

Actus legitimi non recipiunt modum. Acts re¬ 
quired by law to be done, admit of no qualifica¬ 
tion. Hob. 153. 

Actus legis nemini facit injuriam. The act of 
the law does no one an injury. 5 Co. 11G. 

Ad proximum antecedcns fiat rdatio , nisi impc - 
diatur sententia . The antecedent bears relation 
to what follows next, unless it destroys the mean¬ 
ing of the sentence. 

Ad queestiones facti non respondent judices; ad 
qucestioncs legis non respondent juratores . 1 he 
judges do not answer to questions of fact; the jury 
do not answer to questions of law. Co. LitT. 
295. 

TEstimatio preeteriti delicti ex postremo facto nun- 
quam crescit. The estimation of a crime commit¬ 
ted never increases from a subsequent fact. Bac. 
Max. Reg. 8. 

Ambiguitas verbomim latens verificafione supple - 
fur { nam quod ex facto oritur atnbiguuin vcnfica- 
tione facti tollitur. A hidden ambiguity of the 
words is supplied by the verification, lor whatever 
ambiguity arises concerning the deed itself is re¬ 
moved by the verification of the deed. Bacon’s 
Max. Reg. 23. 

Aqua cedit solo . The w'ater yields or accom¬ 
panies the soil. The grant of the soil or land car¬ 
ried the water. 

Aqua currit et debet currere . Water runs and 
ought to run. 3 Rawle, 84, 88. 

JEquitas agit in personam. Equity acts upon 
the person. 4 Bouv. Inst. n. 3733. 

JEquitas sequilur legem. Equity follows the 
law. 1 Story, Eq. Jur. § 64; 3 Wooddes. Lect. 
479, 482. 

JEqnum et bonum , est lex legum . What is good 
and equal, is the law of laws. Hob. 224. 

Ajfirmatiy non neganti incumbit probatio. The 
proof lies upon him who affirms, not on him who 
denies. 

AJind est celare , alivd tacere . To conceal is one 
thing, to be silent another. 

Alten'natica petitio non est audienda. An alternate 
petition is not to be heard .5 Co. 40. 
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Animus ad sc omne jus ducit. It is to the inten¬ 
tion that nil law applies. 

Animus f 10 minis cst anima scripti. The intention 
of the party is the soul ol the instrument* 3 Bulstr. 
67. 

-Ipices juris non sunt jura. Points of law are 
not laws. Co. Litt. 304 \ 3 Scott, N P. R. 773. 

JrhUrium cst judicium. An award is a judg¬ 
ment. Jenk Cent. 137. 

Argument uni d majori ad minus negative non 
valet; valet e converse) . An argument from the 
greater to the less is of no force negatively; con¬ 
versely it is. Jenk. Cent. 281. 

Jrutt men!um d dinsione cst fort issimum in jure . 
An argument arising from a division is most power¬ 
ful m law. 6 Co. 00. 

.Jnrnnicntum ab inconvenienti est validum in lege; 
quia lex non permittit aliquod inconveniens . An 
argument drawn from what is inconvenient is good 
in law, because the law will not permit any incon¬ 
venience. Co. Litt. 25S. 

Jnrumentum ab impossibili plurimum valet in 
lege. An argument deduced from authority greatly 
avails in law. Co. Litt. 92. 

Jrgumenium ab author itate est fortissimum in 
lege. An argument drawn from authority is the 
strongest in law. Co. Litt. 254. 

-irgumentum d simili valet in lege. An argu¬ 
ment drawn from a similar case, or analogy, avails 
in law. Co. Litt. 191. 

Aucupia verborum sunt judice indigna. A twist¬ 
ing of language is unworthy of a judge* Hob. 343. 

< Bona fides non patitur , ut bis idem exigatnr. 
Natural equity or good faith do not allow us to 
demand twice the payment of the same thing. 
Dig. 50, 17,57. 

Boni judicis est amp Hare jurisdiciionem. It is 
the part of a good judge to enlarge his jurisdiction; 
that is, his remedial authority. Chan. Prec. 329; 

1 Wils. 284 ; 9 M. & Weis. 818. 

Boni judicis est causas litium derimere . It is the 
duty of a good judge to remove the cause of litiga¬ 
tion. 2 Co. Inst. 304. 

Bonum defendentis ex Integra causa , malum ex 
quolibei dofectu. The good of a defendant arises 
from a perfect case, his harm from some defect. 

1 I Co. 68. 

Bonum judex secundum cequum et bonum judicai , 
ti acquit at em strict o juri prof ext. A good judge 
decides according to justice and right, and prefers 
equity to strict law. Co. Litt. 24. 

Bonum necessarium extra terminos necessitatis non 
est bonum. Necessary good is not good beyond 
the hounds of necessity. Hob. 144. 

Casus forhdtus non est sperandu$ t et nemo tenetur 
devinare. A fortuitous event is not to be foreseen, 
and no person is held bound to divine it. 4 Co. 66^ 
Casus omissus et oblirione datus dispositioni com¬ 
munis juris relinquiiur. A case omitted and given 
to oblivion is left to the disposal of the common 
law. 5 Co. 37. 

Cat alia juste possessa amitti non possunf. Chat¬ 
tel® justly possessed cannot be lost. Jenk. Cent. 28. 

Cat alia reput anfnr inter minima in lege. Chat¬ 
tels are considered in law among the minor things. 
Jenk. Cent. 52* 

Causa proximo.. non remota spectatur. The im¬ 
mediate, and not the remote cau«e, is to be consi¬ 
dered* Bac. Max Reg. 1. 


Caveat emptor . Let the purchaser beware. 

Cavendum est d fragmeniis . Beware of frag¬ 
ments. Bacon, Aph. 26. 

Cessante causa , ecssat ejjectus. The cause ceas¬ 
ing, the effect must cease, 

C'est le crime qui fait la honfe , et non pas Pecha - 
faud . It is the crime which causes the shame, 
and not the scaffold 

Chart a de non ente non valet. A charter or deed 
of a thing not in being, is not valid. Co. Litt. 36. 

Chirographmn apud debit or cm repertum jrrcesuini- 
tur soluium. A deed or bond found with the debtor 
is presumed to be paid. 

Circuitus est etitandus . Circuity is to be avoided. 
5 Co. 31. 

Clausula inconsuctce semper indicunt suspicionem . 
Unusual clauses always induce a suspicion. 3 Co. 
81. 

Clausula quee abrogationem excludit ab initio non 
valeU A clause in a law which precludes its 
abrogation, is invalid from the beginning. Bacon’s 
Max. Reg. 19, p. 89. 

Clausula vel dispositio inutil is per preesumptionem 
remotam vel causam, ex post facto non fulcilur. A 
useless clause or disposition is not supported by a 
remote presumption, or by a cause arising after¬ 
wards. Bacon’s Max. Reg. 21. 

Cogitationis pcenam nemo patitur. No one i9 
punished for merely thinking of a crime. 

Commodum injuria sud non habere debet. No 
man ought to derive any benefit of his own wrong. 
Jenk. Cent. 161. .- 

f / CWi 77 ?T<?iu error facit jus. A common error 
makes law. What was at first illegal, being repeat¬ 
ed many times, is presumed to have acquired the 
force of usage, and then it would be wrong to de¬ 
part from it. The converse of this maxim is com¬ 
munis error non facit jus. A common error does 
not make law. 

Confessio facta in judicio omni probations majoi 
est. A confession made in court is of greater effect 
than any proof. Jenk. Cent. 102; 11 Co. 30. 

Confirmare nemo potest priusquam jus ei acci¬ 
dent . No one can confirm before the right accrues 
to him. 10 Co. 48. 

Confirmatio est nulla> ubi donum prcecedcns est 
invalidum. A confirmation is null where the pre¬ 
ceding gift is invalid Co. Litt. 295. 

Conjunctio marili el farminee est de jure natures 
The union of a man and a woman is of the law of 
nature. 

Consensus non con cubit us facit nupfiam. Consent 
not lying together, constitutes marriage. 

Consensus facit legem. Consent makes the law. 
A contract is a law between the parties, which 
can acquire force only by consent. 

Consensus iollit err or cm. Co rise nt removes or 
obviates a mistake. Co. Litt. 126. 

Consentienies et agentes pari poena plecfentur. 
Those consenting and those perpetrating are em¬ 
braced in the same punishment. 5 Co. 80. 

ConsequentieE non est consequents. A conse¬ 
quence ought not to be drawn from another conse¬ 
quence. Bacon, De Aug. Sci. Aph. 16. . 

Consilii, non frandulenti , nulla cst obligaiio. Ad¬ 
vice, unless fraudulent, does not create an obliga¬ 
tion. 

Constmdio contra rationcm introducta, potiiis 
usurpatio quam consuetudo appellari debet. A cus¬ 
tom introduced against reason ought rather to be 
called an usurpation than a custom. Co. Litt. 113. 
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Constructio legis nonfacit injuriam. The con¬ 
struction of law works not an injury. Co. Litt. 
183; Broom’s Max. 259. 

Consueludo dcbcl esse cert a. A custom ought to 
be certain. Dav. 33. 

Consuetude est optirnus interpres legum. Custom 
is the best expounder of the law. 2 Co. Inst. 18; 
Dig. 1, 3, 37; Jenk. Cent. 273. 

Consuetude est altera lex . Custom is another 
law. 4 Co. 21. 

Consuetudo loci observanda est. The custom of 
the place is to be observed. 6 Co. 67. 

Consuetude prescript a et legitima vincit legem. 
A prescriptive and legitimate custom overcomes 
the law. Co. Litt. 113. 

Consuetude semcl reprobata non potest amplius 
induct* Custom once disallowed cannot again be 
produced. Dav, 33. 

Consuetude voluntis duett , lex nolenies trakit . 
Custom leads the willing, law compels or draws 
the unwilling. Jenk. Cent. 274. 

Contesfaiio litis eget ierminos contradictarios. An 
issue requires terms of contradiction ; that is, there 
can be no issue without an affirmative on one side 
and a negative on the other. 

Contemporanea expositio est optima et fortissima 
in lege . A contemporaneous exposition is the best 
and most powerful in the law. 2 Co. Inst. 11. 

Contra ?i egantem principia non est dispulandum. 
There is no disputing against or denying princi¬ 
ples. Co. Litt. 43. 

Contra non volentcm agerc nulla currit prcescriptiq 
No prescription runs against a person unable to act. 
Broom’s Max. 398. 

Contra veritatem lex nunquam aliquid penniitit. 
The law never suffers anything contrary to truth. 

2 Co. Inst. 232. But sometimes it allows a con¬ 
clusive presumption in opposition to truth. See 

3 Bouv. Inst. n. 3061. 

Contractus legem, ox conventione accipiunl. The 
agreement of the parties makes the law of the 
contract. Dig. 16 , 3, 1, 6. 

Contractus ex turpi causa , vel contra bonos mores 
nullus est. A contract founded on a base and un¬ 
lawful consideration, or against good morals, is 
null. Hob. 167; Dig. 2, 14, 27, 4. 

Conventio vincit legem. The agreement of the 
parties overcomes or pievails against the law. 
Story, Ag. § 368. See Pig. 16, 3, 1, 6. 

Copulatio verborum indicat accept ionem in eodem 
sensu . Coupling words together shows that they 
ought to be understood in the same sense. Bacon’s 
Max. in Reg. 3. 

Corporalis injuna non recipit (Bstimaiionem de 
futuro. A personal injury does not receive satis¬ 
faction from a future course of proceeding. Bacon’s 
Max. Reg. 6. 

Cuilibet in arte sua herito credendum est . Every 
one should be believed skilful in his own art. Co. 
Litt. 123. Vide Experts; Opinion . 

Cujns est commodum ejus debet esse incommodum. 
He who receives the benefit should also bear the 
disadvantage. 

Cujus est dare ejus est disponere. He who has a 
right to give, has the right to dispose of the gift. ^ 

Cujus per errorem dati repetilio est , ejus consulto 
dati donatio est . Whoever pays by mistake what 
lie does not owe, may recover it back; but he who 
pays, knowing he owes nothing; is presumed to 
give. Dig. 50, 17, 53. 

Cujus est solum, ejus est usque ad ccelum. He 


who owns the soil, owns up to the sky. Co. Litt. 
4 a; Broom’s Max. 172; Shep. To. 90; 2 Bouv. 
Inst. n. 15, 70. 

Cujus est divisio alterius est electro . Which ever 
of two parties has the division, the other has the 
choice. Co. Litt. 166. 

Cujusque rei potissima pars principium est . The 
principal part of everything is the beginning. 
Dig. 1, 2, 1; 10 Co. 49. 

Culpa tenet suos auclores . A fault finds its own 
authors. 

Culpa est immiscere se rei ad se non pertinenti. 
It is a fault to meddle with what does not belong 
to or does not concern you. Dig. 50, 17, 36. 

Culpa p&na par esto. Let the punishment be 
proportioned to the crime. 

Culpa lata ccquiparaiur dolo. A concealed fault 
is equal to a deceit. 

Cui pater est populus non habet ille patrem . He 
to whom the people is father, has not a father. Co. 
Litt. 123. 

Cum confitente sponte mitius est agendum. One 
making a voluntary confession, is to be dealt with 
more mercifully. 4 Co. Inst. G6. 

Cum duo inter se pugnanha reperiuntur in testa¬ 
ment o ullimum ratum est . When two things re¬ 
pugnant to each other are found in a will, the last 
is to be confirmed. Co. Litt. 112. 

Cum legitim a nuptice fact at sunt , patrem liberi 
sequuntur. Children born under a legitimate mar¬ 
riage follow the condition of the father. 

Cum adsunt tesiimonia rerum quid opus est verbis. 
When the proofs of facts are present, what need is 
there of words. 2 Buis. 53- 

Curiosa et captiosa interpret at io in lege reprobainr . 
A curious and captious interpretation in the law is 
to be reproved. 1 Buis. 6. 

Currit tempus contra dcsidcs et sui juris contemp - 
tores . Time runs against the slothful and those 
who neglect their rights. 

Cursus curia est lex curia. The practice of the 
court is the law of the court. 3 Buis. o3. 

De fide et officio judids non recipilur queestio; 
sed de scientia , sive error sit juris sire facli. Of 
the credit and duty of a judge, no question can 
arise; but it is otherwise respecting his knowledge, 
whether he be mistaken as to the law or fact. 
Bacon's Max. Reg. 17. 

De jure judices , de facto juradores, respondent . 
The judges answer to the law, the jury to the 
facts. 

De minimis non curat lex. The law does not 
notice or care for trilling matters. Broom’s Max. 
333; Hob. 88; 5 Hill, N. V. Rep. 170. 

De morte hominis nulla est cunctaiio longa. 
When the death of a human being may be the con¬ 
sequence, no delay is long. Co. Litt. 134. When 
the question is on the life or death of a man, no 
delay is too long to admit of inquiring into facts. 

Dp non apparentibus et non existenfibus eadem 
est ratio. The reason is the same respecting things 
which do not appear, and those which do not exist. 

De similibus ad similia eadem ralione proceden- 
dum est. From similars to similars, we are to 
proceed by the same rule. 

De similibtis idem est judicium . Concerning 
similars the judgment is the same. 7 Co. 18. 

■f* Debet esse finis liiium . There ought to be an 
end of law suits. Jenk. Cent. 61. 

Debet quis juri subjacere ubt delinquit. Every 


MAX 


MAX 


127 


one ought to bo subject to the law of the place 
where he offends. 3 Co* Inst. 34. 

Dcbilc fu uihirm'ntutn, faltit opus. Where there 
is a weak foundation, the work falls. 2 Bouv. 
Inst, n- 2MS. 

Debt to sequ untur personam debitons > Debts fol¬ 
low the person ot the debtor. Story, Confl. ot 
Laws. $ 362. 

Debitor non preesumxtur danare. A^ debtor is 
not presumed to make a gilt. See 1 Karnes 1 Eq. 
212; Dus* 50, It), 1 OS. 

Debit um ei contractus non sunt, nullius loci. 
Debt and contract are of no particular place. 

Dcletzafa potest as non potest delegari. A dele¬ 
gated authority cannot be again delegated. 2 Co. 

1 nst. 507; 5 Bing. N • C* 310; 2 Bouv. Inst. n. 
1300. 

I)elc*atus nan potest delegare . A delegate or 
deputy cannot appoint another. 2 Bouv. Inst. n. 
1'136; Story, Ag. § 13. 

Derativa potest as non potest esse major primiliva. 
The power which is derived cannot be greater 
than that from which it is derived. 

Derogatur legi , cum pars detrahiiur; abrogaiur 
!pgi y cum prorsits tollitur. To derogate from a 
law is to enact something contrary to it; to abro¬ 
gate a law, is to abolish it entirely. Dig. 50, 1G, 
102. See 1 Bouv. Inst. n. 91. 

Dcsiznafio unins est exclusio alterius , et exprtssum 
facit \essare tacituin. The appointment or desig¬ 
nation of one is the exclusion of another; and that 
expressed makes that which is implied cease. Co. 
Litt. 210. 

Dies dominiens non est juridictis. Sunday is not 
a day in law. Co. Litt. 135 a; 2 Saund. 291. See 
Su mi ay. 

Dies iucepius pro completo habetur . The day of 
undertaking or commencement of the business is 
held as complete. 

Dies incertus pro condiiione habetur. A day un¬ 
certain is held as a condition. 

Dilationes in lege sunt odiosa Delays in law are 
odious. 

Disparata non debent jungi. Fneqtial things 
ought not to be joined. Jenk. Cent. 24. 

Dispensatio est vulnus , quod vulnerat jus com¬ 
mune. A dispensation is a wound which wounds 
a common right. Dav. 69. 

Dissimilum dissimilis est ratio . Of diasimilars 
the rule is dissimilar. Co. Litt. 191. 

Diuinatio non inierpreiatio esrt t quee omnino recedit 
a litera. It is a guess not interpretation which 
altogether departs from the letter. Bacon’s Max. 
in Reg. 3, p. 47. 

Dolosus versatur generalibus. A deceiver deals 
in generals. 2 Co. 34. 

Dolus auctoris non nocet successori. The fraud 
of a possessor does not prejudice the successor. 

Dolus circuitu non purgator . Fraud is not purged 
by circuity. Bacon’s Max. in Reg. 1. 

Domus sua cuique est tutissimum refugium. 
Every man’s bouse is bis castle. 5 Rep. 92. 

Domus tutissimum cuique refugium atque recepta - 
cnlum. The habitation of each one is an inviolable 
asylum for him. Dig. 2, 4, 18. 

Donatio perficifnr possessione accipientis. A gift 
is rendered complete by the possession of the re¬ 
ceiver. See 1 Bouv. Inst. n. 712; 2 John. 52; 2 
Leich, 337. 

Donatio non preesumitur. A gift is not presumed. 

Donatur nunquam derinit possidere antequam do¬ 


st atarius incipiat jtossiderc. He that gives never 
ceases to possess until he that receives begins to 
possess. Dyer, 281. 

Donniunt aliquando leges , nunquam moriuntur • 
The laws sometimes sleep, but never die. 2 Co. 
Inst. 161. 

Dos de dote peti non debet. Dower ought not to 
be sought from dower. 4 Co. 122. 

Duas uxores eodern tempore habere non potest. It 
is not lawful to have two wives at one time. Inst. 
1, 10, 6. 

Duo non possnni in sol ido unam rem possidere. 
Two cannot possess one thing each in entirety. 
Co Litt. 368. 

Duplicationem possibilitatis lex non patitur . It 
is not allowed to double a possibility. 1 Roll. R. 
321. 

Ea est accipienda interpretation qui vitio curet , 
That interpretation is to be received, which will 
not intend a wrong. Bacon’s Max. Reg. 3, p. 47. 

Ei incumbit probatio qui dicii , non qui negat. 
The burden of the proof lies upon him who af¬ 
firms, not he who denies. Dig. 22, 3. 2 ; Tait on 
Ev. 1; 1 Phil. Ev. 194; 1 Greenl. Ev. § 74; 3 
Louis. R. 83; 2 Dan. I r. 40S; 4 Bouv. Inst. n. 
4411. 

Ei nihil tnrpe , cui nihil satis. To whom nothing 
is base, nothing is sufficient. 4 Co. Inst. 53. 

Ejus est- non nolle , qui potest vclle. He who may 
consent tacitly, may consent expressly. Dig. 50, 
17, 3. 

Ejus est pcriculurti cujus est dominium aut com - 
modum. He w T ho has the risk has the dominion 
or advantage. 

Electa und via , non datur recursus ad alteram . 
When there is concurrence of means, he who has 
chosen one cannot have recourse to another. 10 
Toull. n. 170. 

Electio semel facta , et placitum testatum , non 
patitur regressum. Election once made, and plea 
witnessed, suffers not a recall. Co. Lilt. 146. 

Elediones flant rite et libere sine interrupiione 
aliqua. Elections should be made in due form 
and freely, without any interruption. 2 Co. Inst, 
169. 

Enumeraiio infirm at regulam in casibus non enu- 
meratis. Enumeration affirms the rule in cases 
not enumerated. Bac. Aph. 17. 

Equality is equity. Francis’ Max., Max. 3; 4 
Bouv. Inst. n. 3725. 

Equity suffers not a right without a remedy. 
4 Bouv. Inst. n. 3726. 

Equity looks upon that as done, which ought to 
be done. 4 Bouv. Inst. n. 3729; 1 Fonbl. Eq. b. 
1, ch. 6, s. 9, note; 3 Wheat. 5G3. 

Error fucatus nudd veritate in multis est proba - 
bilior; et scepenumero rationibus vincit veritatem 
error . Error artfully colored is in many things 
more probable than naked truth; and frequently 
error conquers truth and reasoning. 2 Co 73. 

Error juris nocet. Error of law is injurious. 
See 4 Bouv. Inst. n. 3628. 

Error qui non resistifnr , approbatur. An error 
not resisted is approved. Doct. & Stud. c. 70 

Error scribenfis noctre non debet. An error made 
by a clerk ought not to injure; a clerical error 
may be corrected. 

Errores ad sua principia referre , est refellere. 

To refer errors to their origin is to refute them* 
j Co. Inst. 15. 
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Est autem vis legem simulans. Violence may 
also put on the mask of law. 

Est boni judicis ampliarc jurisdidionem. It is 
the part of a good judge to extend the jurisdiction. 

Ex antecedent ibus et consequentibus jit optima in • 
ierpretatio . The best interpretation is made from 
antecedents and consequents., 2 Co. Inst. 317. 

Ex diuturnitate temporis , omnia preesumuntur 
solcinniscr esse acta. From length of time, all 
things are presumed to have been done in due 
form. Co. Litt. 6; 1 Greenl. Ev. § *30. 

Ex dolo malo non oritur actio . Out of fraud no 
action arises. Cowper, 343; Broom's Max. 349. 

Ex J'acio jus oritur. Law arises out of fact; 
that is, its application must be to facts. 

Ex malificio non oritur contractus . A contract 
cannot arise out of an act radically wrong and ille¬ 
gal. Broom’s Max. 351. 

Ex multitudinc signorum , colli gif ur idenfitas vera. 
From the great number of signs true identity may 
he ascertained. Bacon’s Max. in Reg. 25. 

Ex undo pacto non oritur actio . No action arises 
on a naked contract without a consideration. See 
Nudum Pactum . 

Ex tota materia emergat resolutio. The con¬ 
struction or resolution should arise out of the 
whole subject matter. Wingate’s Max. 238. 

Ex turpi causa non oritur actio . No action 
arises out of an immoral consideration. 

Ex turpi contractu non oritur actio . No action 
arises on ah immoral contract. 

Ex uno disccs ornnes . From one thing you can 
discern all. 

Excusat aut extenuat delictum in capitalibus , 
quod non opera fur idem in civilibus. A wrong in 
cap tal cases is excused or palliated which would 
not be so treated in civil matters. Bacon’s Max. 
Reg. 7. 

Exceptio cjus rci cujus petifur dissolufio nulla 
est. There can be no plea of that thing of which 
the dissolution is sought. Jenk. Cent. 37. 

Exceptio falsi omnium ultima . A false plea is 
the basest of all things. 

Except io firrnat regulam in contrarium. The 
exception affirms the rule in contrary cases. Bac. 
Aph. 17. 

Except io firm at regulam in casibus non exccptis . 
The exception affirms the rule in cases not ex¬ 
cepted. Bac. Aph. 17. 

Exceptio nulla est versus actionem qu<e cxcep- 
tionem peril nit . There can be no plea against an 
action which entirely destroys the plea. Jenk. 
Cent. 106. 

Exceptio probat regulam de rebus non exceptio. 
An exception proves the rule concerning things 
not excepted. 11 Co. 41. 

Exceptio quoque regulam declared. The excep¬ 
tion also declares the rule. Bac. Aph. 17. 

Exceptio semper ultima ponenda est. An excep¬ 
tion is always to be put last. 9 Co. 53. 

Exeeufio est finis etfructus legis. An execution 
is the end and the fruit of the Igw. Co. Litt. 289. 

Ex e cut io juris non habet injuriam. The execu¬ 
tion of the law causes no injury. 2 Co. Inst. 482; 
Broom’s Max. 57. 

Exempt a illustrant non rcsiringunt legem . F>x- 
nmplps illustrate and do not restrict the law. Co. 
Litt. 24. 

Expedit reipublictE ut sit finis litium. It is fbr 
the public good that there be an end of litigation. 
Co. Litt. 303. 


Expressa nocent } non expressa non nocent. Things 
expressed may be prejudicial; things not expressed 
are not. See Dig. 50, 17, 195. 

Expressio eenum qu(E tacit e in sunt nihil opcratuT. 
The expression of those things which are tacitly 
implied operates nothing. 

Expressio unius est exclusio alterius. The ex¬ 
pression of one thing is the exclusion of another. 

Expressum facit cessare taciturn. What is ex¬ 
pressed renders what is implied silent. 

Extra legem positus est civiliter mortuus. One 
out of the pale of the law, (an outlaw,) is civilly 
dead. 

Extra territorium jus dicenti non paretur impum . 
One who exercises jurisdiction out of his territory 
is not obeyed with impunity. 

{facta sunt potentiora verbis . Facts are more 
powerful than words. 

Factum ajudice quod ad ejus ojficium non spcctat, 
non ratum est . An act of a judge which does not 
relate to his office, is of no force. 10 Co. 76. 

Factum negantis nulla probatio. Negative facts 
are not proof. 

Factum non dicitur quod non perseverat . It 
cannot be called a deed which does not hold out 
or persevere. 5 Co. 96. 

Factum unius alferi nocere non debet . The deed 
of one should not hurt the other. Co. Litt. 152. 

Faculfas probaiionum non est angustaruia . 1 he 

faculty or right of offering proof is not to be nar¬ 
rowed. 4 Co. Inst. 279. 

Falsa demonstrate non stocet. A false or mis¬ 
taken description does not vitiate. 6 T. R. 676 ; 
see 2 Story’s Rep. 291; 1 Greenl. Ev. $ 301. 

Falsa orihographia , sive falsa grammatica , non 
vitiat concessionem. False spelling or false gram¬ 
mar do not vitiate a grant. 9 Co. 48; Sheph. To. 
55. 

Falsus in uno, faIsus in omnibus . False in one 
thin?, false in everything. 1 Sumn. 356. 

Fiat justitiaruat ccelum . Let justice be done, 
though the heavens should fall. 

Felonia implicaiur in quolibei proditione. Felony 
is included or implied in every treason, 3 Co. 

Inst. 15. . t 

Festinatio justifies est noverca infortunii. The 
hurrying of justice is the stepmother of misfor¬ 
tune. Hob. 97. 

Fiat prout, fieri consuerit , nil temere novandum . 
Let it be done as formerly, let nothing be done 
rashly. Jenk. Cent. 116. 

Ficiio est contra veritatein , sed pro veritate ha- 
betur . Fiction is against the truth, but it is to 

have truth. . 

Finis rci attendendus est. The end of a thing is 
to be attended to. 3 Co. Inst. 51 

Finis fin cm litibus imponit . The end puts an 
end to litigation. S Inst. 78. 

Finis unius diei est principium alterius. The 
end of one day is the beginning of another. 2 
Buis. 305. 

Firmior et potenfior est operatio legis quam dis - 
posiiio hominis. The disposition of law is firmer 
and more powerful than the will of man. Co. 
Litt. 102. 

Flumina et portus publica sunt, idcoque jus 
pise and i omnibus commune est . Rivers arid ports 
are public, therefore the right of fishing there is 
common to all. 

Famina ab omnibus ojfieiis cirihlus i *el pubheu 
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rtmota sunf. Women are excluded from all civil 
and public charges or offices. Dig. 60, 17, 2. 

Forma legal is forma essential is. Legal form is 
essential form. 10 Co. 100. 

Forma non observata, infer tur adnullatio actus . 
When form is not observed a nullity ot the act is 
inferred. 12 Co. 7. 

Forstcllarius est pauperum depressor , et totius 
communitatis ct patriot publicus inimicus . A fore- 
staller is an oppressor of the poor, and a public 
enemy to the whole community and the country. 
3 Co. Inst. 196. 

Forlior est custodia legis quarn hominis. The 
custody of the law is stronger than that of man. 
2 Roll. R. 325. 

Fortior et poieniior est dispositio legis quam 
hominis. The disposition of the law is stronger 
and more powerful than, that of man* Co. Litt. 

Fraus est celare fraudem. It is a fraud to con¬ 
ceal a fraud. 1 Vern. 270. 

Fraus est odiosa et non praesumenda. Fraud is 
odious and not to be presumed. Cro. Car. 550. 

Fraus et dolus nemini patrocianari debent . Fraud 
and deceit should excuse no man. 3 Co 73. 

Fraus et jus nunquam cohabitant. Fraud and 
justice never agree together. Wing. 6S0. 

Fraus latet tn generalibus. Fraud lies hid in 
general expressions. 

Fraus meretur fraudem . Fraud deserves fraud. 
Plow. 100. This is very doubtful morality. 

Fructus pendentes pars fundi videntur . Hanging 
fruits make part of the land. Dig. 6, 1,44; 2 
Bonv. Inst. n. 1578. See Larceny . 

Fructus percept os villce non esse constat . Gathered 
fruits do not make a part of the house. Dig. 19, 
1, 37, 1; 2 Bouv. Inst. n. 1578. 

Frustrd est pofeniia qua nunequam venit in 
actum. The power which never comes to be ex¬ 
ercised is vain. 2 Co. 51. 

Frustrd feruntur legis nisi subditis et obedientibus . 
Laws are made to no purpose unless for those 
who are subject and obedient. 7 Co. 13. 

F rust'* a legis auxilium queerit qui in legem com¬ 
mit tit. Vainly does he who offends against the 
law, seek the help of the law. 

Frustrd petis quoa staiim alteri reddere cogeris . 
Vainly you ask that which you will immediately 
be compelled to restore to another. Jenk. Cent. 
256. 

Frustrd probatur quod probatum non re lev at. It 
is vain to prove that which if proved would not 
aid the matter in question. 

Furiosus absentis loco est . The insane is com¬ 
pared to the absent. Dig. 50, 17, 24, 1. 

Furiosus solo furore punitur, A madman is 
punished by his madness alone. Co. Litt. 247. 

Furtum non est ubi initium habet delentionis per 
dominum rei . It is not theft where the commence¬ 
ment of the detention arises through the owner of 
the thing. 3 Co. Inst. 107. 

Generate tantum valet in generalibtis y quantum 
stngulare singulis. What is general prevails or is 
vorth as much among things general, as what is 
particular among things particular. 11 Co. 59. 

Generale dictum generaliter est interpretandum, 
A general expression is to be construed generally. 

8 Co. 116. J ' 

Generale nikil cerium implicat . A general ex¬ 
pression implies nothing certain. 2 Co. 34. 
V0L.II._I 


Generalia sunt preeponenda singularibus. Gene¬ 
ral things are to be put before particular things. 

Generalia verba sunt generaliter intelligenda . 
General words are understood in a general sense. 
3 Co. Inst. 76. 

Generalis clausula non porrigitur ad ea qua antea 
specialiter sunt comprehensa . A general clause 
does not extend to those things w'hich are pre¬ 
viously provided for specially. 8 Co. 154. 

Haredem Deus facit , non homo . God and not 

man, makes the heir. 

Haredem est nomen colleciivum . Heir is a col¬ 
lective name. 

Haris est nomen juris, filius est nomen naturae. 
Heir is a term of law, son one of nature. 

Hceres est aut jure propi'ietatis ant jure represen¬ 
tations. An heir is either by right of property or 
right of representation. 3 Co. 40. 

Hceres est alter ipse , etfilius est pars patris. An 
heir is another self, and a son is a part of the 
father. 

Hceres est eadem persona cum antecessore. The 
heir is the same person with the ancestor. Co, 
Litt. 22. 

Hceres haredis mei est mens hares . The heir of 
my heir is my heir. 

Hceres legitimus est quem nuptice demonstrant . 
He is the lawful heir whom the marriage demon¬ 
strates. 

He who has committed iniquity, shall not have 
equity. Francis’Max., Max. 2. 

He who will have equity done to him, must do 
equity to the same person. 4 Bouv. Inst. n. 3723. 

Hominum causa jus constitutum est. Law is 
established for the benefit of man. 

Id quod nostrum est, sine facto nostro ad alium 
transferi non potest. What belongs to us cannot 
be transferred to another without our consent. 
Pig. 50, 17, 11. But this must be understood 
with this qualification, that the government may 
take property for public use, paying the owner its 
value. The title to property may also be acquired, 
without the consent of the owner, by a judgment 
of a competent tribunal. 

Id certum est quod cerium reddi potest. That is 
certain which may be rendered certain. 1 Bouv. 
Inst. n. 929; 2 Bl. Com. 143; 4 Kent, Com. 462; 
4 Pick. 179. 

Idem agens et paiiens esse non potest. One cannot 
be agent and patient, in the same matter. Jenk. 
Cent. 40. 

Idem est facere, et nolle prohibere cum possis. It 
is the same thing to do a thing as not to prohibit it 
when in your power. 3 Co. Inst. 158. 

Idem est won probari et non esse; non deficit jus, 
sed probatio . What docs not appear and what is 
not is the same; it is not the defect of the law, 
but the want of proof. 

Idem est nihil dicere et insufficienter dicere. It is 
the same thing to say nothing and not to say it 
sufficiently. 2 Co. Inst. 178. 

Idem est scire aut scire debet aut potuisse. To be 
able to know is the same as to know. This maxim 
is applied to the duty of every one to know the 
law. 

Idem non esse et non apparet. It is the same 
thing not to exist and not to appear. Jenk, Cent. 
207. 

Idem semper antecedent! proximo referiur. The 
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game is always referred to its next antecedent. 
Co. Litt• 385. 

Identitas vera colligitur ex multitudine signorum. 
True identity is collected from a number of signs. 

Id perfect um est quod ex omnibus suis partibus 
cons/at . That is perfect which is complete in all 
its parts. 9 Co. 9. 

Id possumus quod de jure posmmus . We may do 
what is allowed by law. Lane, 116. 

Ignorantia excusafur , non juris sed facli. Igno¬ 
rance of fact may excuse, but not ignorance of law. 
See Ignorance. 

Ignorantia legis neminem excusat. Itrnorance of 
law never excuses. See Ignorance ; 4 Bouv. Inst., 
n. 3828. 

Ignorantia facti excusat , ignorantia juris non ex¬ 
cusat. Ignorance of facts excuses, ignorance of 
law does not excuse. 1 Co. 177; 4 Bouv. Inst. n. 
3828. See Ignorance . 

Ignorantia judicis est calamiias innocenlis. The 
ignorance of the judge is the misfortune of the 
innocent. 2 Co. Inst. 591. 

Ignorantia tenninis ignoratur et ars. An igno¬ 
rance of terms is to be ignorant of the art. Co. 
Litt. 2. 

IUud quod alias licilum non est nccessitas facit 
licitum, et necessita-s inducit privilegium quod jure 
privatur . That which is not otherwise permitted, 
necessity allows, and necessity makes a privilege 
which supersedes the law. 10 Co. Gl. 

Itnperilia cut pee annumeratur , Ignorance, or 
want of skill, is considered a negligence, for which 
one who professes skill is responsible. Dig. 50, 
17, 132 ; I Bouv. Inst. n. 1004. 

Impersonate as non concludit nec ligat. Imper¬ 
sonality neither concludes nor binds. Co. Litt.352. 

Impotentia excusat legem . Impossibility excuses 
the law. Co. Litt. 29. 

Impunitas continuum affectum tribuil delinquenti. 
Impunity offers a continual bait to a delinquent. 
4 Co. 45. 

In alternative eleciio est debiloris . In alternatives 
there is an election of the debtor. 

In ctdificiis lapis male positus non est removendus . 
A stone badly placed in a building is not to be 
removed. 11 Co. 69. 

In cequali jure melior csi conditio possidentis . 
When the parties have equal rights, the condition 
of the possessor is the better. Mitf. Eq. PI. 215; 
Jer. Eq. Jur. 285; 1 Madd. Ch. Pr. 170; Dig. 50, 
17, 128. Plowd. 296. 

In commodo kcec pactio, ne dolus preestetur, rata 
non est. If in a contract for a loan there is inserted 
a clause that the borrower shall not be answerable 
for fraud, such clause is void. Dig. 13, 6, 17. 

In conjunctive ojortet utramque partem esse 
veram. In conjunctives each part ought to be 
true. Wing. 13. 

In consimili casu consimile debet esse remedium . 
In similar cases the remedy should be similar. 
Hard. 65. 

In contractibus , benigna; in lest ament is, benignior; 
in restitutionibus , benignissima interpretatio facienda 
est. In contracts, the interpretation or construc¬ 
tion should be liberal; in wills, more liberal; in 
restitutions, most liberal. Co. Litt. 112. 

In conventibus contrahensium voluntatem potius 
quam verba spectari placuit* In the agreements of 
the contracting parties, the rule is to regard the 
intention rather than the words. Dig* 50, 16, 
219. 


In criminalibus , probationes debent esse luce cla 
riores. In criminal cases, tbe proofs ought to be 
clearer than the light. 3 Co, Inst. 210. 

In criminalibus sufficit generalis malilia inten - 
tionis cum facto parts gradus. In criminal cases a 
general intention is sufficient, when there is an 
act of equal or corresponding degree. Bacon’s 
Max. Reg. 15. 

In disjunctive sufficit alteram partem esse veram . 
In disjunctives, it is sufficient if either part Ve 
true. Wing. 13. 

In dubiis rnagis dignum est accipiendum In 
doubtful cases the more worthy is to be taken. 
Branch’s ! J rin. h. t. 

In dubiis non prcEsumitur pro testnmento. In 
doubtful cases there is no presumption in favor of 
the will. Cro. Car. 51. 

In dubio Il<ec legis constructio quam verba osten - 
dunt. In a doubtlul case, that is the construction 
of the law which the words indicate. Br. Pr. h. t*. 

In dubio pars melior est sequenda . In doubt, the 
gentler course is to be followed. 

In dubio , sequendum quod tutius est . In doubt, 
the safer course is to be adopted. 

In co quod plus sit , semper incst et minus. The 
less is included in the greater. 50, 17, 110. 

In facto quod se habet ad bonum et malum mage 
de bono quam de malo lex intendit. In adeed which 
may be considered good or bad, the law looks 
more to the good than to the bad. Co. Litt. 78. 

In favorabilibus magis attenditur quod prodcst 
quam quod nocet. In things favored what does 
good is more regarded than what does harm, Bac. 
Max. in Reg. 12. 

In fictione juris , semper subsist it ccquitas . In a 
fiction of law, equity always subsists. 11 Co. 51 

In judiciis ininori cetati sucuritur , In judicial 
proceedings, infancy is aided or favored. 

In judicio non w editor nisi jur at is. In law none 
is credited unless he is sworn. All the facts mus$ 
when established, by witnesses, be under oath or 
affirmation. Cro. Car. 64. 

In jure non rernota causa , sed proxima spectator. 
In law the proximate, and not the remote cause, 
is to be looked to. Bacon’s Max. Reg. 1. 

In majore summd continetor minor. In the 
greater sum is contained the less. 5 Co. 115. 

In maleficio raiihabilio mandato comparator . He 
who ratifies a bad action is considered as having 
ordered it. Dig. 50, 17, 152, 2. 

In mercibus illicitis non sit commercium. No 
commerce should be in illicit goods. 3 Kent, 
Com. 262, n. 

In maxima potentid minima licentia. In the 
greater power is included the smaller license 
Hob. 159. 

In obscure, quod minimum est , sequitur. In ob¬ 
scure cases, the milder course ought to be pursued. 
Dig. 50, 17, 9. 

In odium spoliatoru omnia preesumuniur. All 
things are presumed in odium of a despoiler. 1 
Vern. 19. 

In omni re nascitur res qua ipsam rem exterminal. 
In everything, the thing is bom which destroys 
the thing itself. 2 Co. Inst. 15. 

In omnibus contractibus, sive nominate sive tnno- 
minaiis, permutaiio continetor . In every contract, 
whether nominate or innominate, there is implied 
a consideration. 

In omnibus qu'idem, maxime tamen injure , tequilas 
spectanda sit. In all affairs, and principally in those 
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which cor.corn the administration of justice, the 
lules of equity ought to be followed. Dig. 50, 17, 
90. 

In omnibus obligationibus, in quibus dies non 
pOnHur, present i die debetur. In all obligations 
when no time is fixed for the payment, the thing 
is Hue immediately. Dig. 50, 17, 14. 

In present ia mujoris potest at is t minor potest as 
ecssat. In the presence of the superior power, the 
minor power ceases. Jenk. Gent. 314. 

In pari causa possessor potior haberi debet. When 
two parties have equal rights, the advantage is 
always in favor of the possessor. Dig. 50, 17, 12S. 

In pari causa possessor potior est . In an equal 
case, better is the condition of the possessor. Dig. 
50, 17, 12S; Toth. Vente, n. 320; 1 Bouv. Inst. n. 
952- 

In pari delicto mclior cst conditio possidentis. 
When the parties are equally in the wrong, the 
condition of the possessor is better. 11* Wheat. 
258; 3 Cranch, 244; Covvp. 341; Broom’s Max. 
325; 4 Bouv. Inst. n. 3721. 

In propria cuusd nano judex. No one can be 
judge in his own cause. 

In quo quis dclinqvit , in eo dc jure est puniendus. 
In whatever thing one offends, in that he is right¬ 
fully to be punished. Co. Litt. 233. 

In re propria iniquum admodum est alicui licen - 
tiam tribucre sen! entice. It is extremely unjust 
that any one should be judge in his own cause. 

In re dubia magis iuficiuto quain ajjirmatio intcl- 
li^enda. In a doubtful matter, the negative is to be 
understood rather than the affirmative. Godb. 37. 

In republied maxitue conscrranda sunt jura belli. 
In the state the laws of war are to be greatly pre¬ 
served. 2 Co. Inst. 58. 

In rest ilut ion era. noft in pcenam h ceres sue cedi t. 
The heir succeeds to the restitution not the penalty. 
2 Co. Inst. 198. 

In restitutionibus benignissima interpret at io fa- 
cienda est. The most favorable construction is 
made in restitutions. Co. Litt 112. 

In suo quisque negoiio hebetior est quam in alieno. 
Every one is more dull in his own business than 
in that of another. Co. Litt. 377. 

In toto ct pars continelur . A part is included in 
the whole. Dig. 50, 17, 113 

In traditionibus scriptorum non quod dictum est , 
sed quod gesium est , inspicitur. In the delivery of 
writing, not what is said, but what is done is to 
be considered. 9 Co. 137. 

Incerta pro nullius kabentur. Things uncertain 
are held for nothing. Dav. 33 

Incerta quant it as vitiat actum . An uncertain 
quantity vitiates the act. 1 Roll. R. 465. 

In civile est nisi lota sententia inspectu, de aliqua 
parte judicare. It is improper to pass an opinion 
on any part of a sentence, without examining the 
whole. Hob. 171. 

Inclusio unius est exclusio alterius . The inclusion 
of one is the exclusion of another. 11 Co. 58. 

Incommodum non solvit argumentum. An in¬ 
convenience does not solve an argument. 

Inkfinitum aquipolel universali. The undefined 
is equivalent to the whole, l Ventr. 368. 

Indefinitum supplet locum universalis. The unde¬ 
fined supplies the place of the whole Br. Pr.h.t. 

Independent er se habet as se cur alio a viaggio navis . 
The voyage insured is an independent or distinct 
thing from the voyage of the shio. 3 Kent, Com. 
318, n. 


Index animi sermo. Speech is the index of the 
mind. 

Inessc potest donationi , modus, conditio five causa; 
ut modus est; si conditio ; quia causa. In a gift 
there may be manner, condition and cause; as, 
(ut), introduces a manner; if, {si), a condition; 
because, (quia), a cause. Dy. 138. 

Infinitum in jure reprobatur . That which is 
infinite or endless is reprehensible in law. 9 Co, 
45. 

Iniquum est alios permit ter e, alios inhibere mer - 
caturam. It is inequitable to permit some to 
trade, and to prohibit others. 3 Co. Inst. 181. 

Iniquum est aliquem rei sui esse judicem. It is 
against equity for any one to be judge in his own 
cause. 12 Co. 13. 

Iniquum est ingenuis hominibus non esse liber am 
rerum suarmn alicnaiionem. It is against equity 
to deprive freemen of the free disposal of their 
own property. Co. Litt. 223. See 1 Bouv. Inst, 
n. 455, 460. 

Injuria non preesumitur. A wrong is not pre¬ 
sumed. Co. Litt. 232. 

Injuria propria non cadet in beneficium facientis. 
One’s own wrong shall not benefit the person 
doins it. 

Injuria fit ei cui convicium dictum esl, vel de eo 
factum carmen famosum. It is a slander of him of 
whom a reproachful thing is said, or concerning 
whom an infamous song is made. 9 Co. CO. 

Intentio cctca , mala . A hidden intention is bad. 
2 Buis. 179. 

Intentio inservire debet legibus, non leges inten - 
tioni. Intentions ought to be subservient to the 
laws, not the laws to intentions. Co. Litt. 314. 

Intentio mea imponit nomen operi meo . My in¬ 
tent gives a name to my act. Hob. 123. 

Interest reipublicce ne maleficia remaneant im - 
punita . It concerns the commonwealth that crimes 
do not remain unpunished. Jenk. Cent. 30, 31. 

Interest reipublicce res judicalas non rescind!. It 
concerns the commonwealth that things adjudged 
be not rescinded. Vide Res.judicata. 

Interest reipublicce quod homines conserventur. I»* 
concerns the commonwealth that we be preserved. 
12 Co. 62. 

Interest reipublicce ut qualibet re sud bene utatur. 
It concerns the commonwealth that every one use 
his property properly. 6 Co 37. 

Interest reipublicce ut car ceres sint in futo. It 
concerns the commonwealth that prisons be se¬ 
cure. 2 Co. Inst. 589. 

Interest reipublica suprema hominum testamenta 
rata haberi. It concerns the commonwealth that 
men’s last wills be sustained. Co. Litt. 236. 

Interest reipublicce ut sil finis lifium. It concerns 
the commonwealth that there be an end of law 
suits. Co. Litt. 303. 

Interpret are et concordare leges legibus est opti - 
mus inferpretandi modus. To interpret and recon¬ 
cile laws so that they harmonize is the best mode 
of construction. 8 Co 169. 

Interpretatio fienda esl ut res magis valeat quam 
pereat . That construction is to be made fco'that 
the subject may have an effect rather than none. 
Jenk. Cent. 199. 

Interpretatio talis in ambiguis semper fienda , ui 
eviteiur inconveniens et absurdum. In ambiguous 
things such a construction is to be made, that 
what is inconvenient and absurd is to be avoided. 

4 Co. Inst. 328 
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Inleiruplio multiplex non tollil prasadplionem 
sernel oblentam. Repeated interruptions do not 
defeat a prescription once obtained. 2 Co. Inst. 
654. 

Jnutilis labor , et sine fructu y non est ejfectus 
legis . Fseless labor and without fruit, is not the 
effect of law. Co. Lit. 127. 

Invito beneficiurn non daiur . No one is obliged 
to accept a benefit against his consent. Dig. 50, 

1 7, 69. But if he does not dissent he will be con¬ 
sidered as assenting. Vide Jlssent . 

Ipsa legis cupiunt ut jure reganiur . The laws 
themselves require that they should be governed 
by right. Co. Litt. 174. 

Judex ante occulos cequilatcm semper habere debet . 
A judge ought always to have equity before his 
eyes. Jenk. Cent. 58. 

Judex aquitatem semper spectare debet . A judge 
ought always to regard equity. Jenk. Cent. 45. 

Judex bonus nihil ex arbitrio suo facial, ncc pro- 
posit ione domesticce voluntatis , sed juxta legis et jura 
pronunciet . A good judge should do nothing from 
his own judgment, or from the dictates of hrs pri¬ 
vate wishes; but he should pronounce according 
to law and justice. 7 Co. 27. 

Judex debet judicare secundum allegata et pro¬ 
bata . The judge ought to decide according to the 
allegation and the proof. 

Judex est lex loquens. The judge is the speak¬ 
ing law. 7 Co. 4. 

Judex non potest esse testis in propria causa. A 
judge cannot be a witness in his own cause. 4 Co. 
Inst. 279. 

Judex non potest injuriam sibi datum punire . A 
judge cannot punish a wrong done to himself. 12 
Co. 113. 

Judex damnatur cum nocens absolvitur . The 
judge is condemned when the guilty are acquitted. 

Judex non reddat plus quam quod petens ipse 
requirat . The judge does demand more than the 
plaintiff demands. 2 Inst. 286. 

Judici ojfficium suum excedenti non paretur . To 
a judge who exceeds his office or jurisdiction no 
obedience is due. Jenk. Cent. 139. 

Judici satis poena est quod Deum habet ultorem. 
It is punishment enough for a judge that he is re¬ 
sponsible to God. 1 Leon. 295. 

Judicia in deliberationibus crebro maturescunt, in 
acccleraio processu nunquam. Judgments fre¬ 
quently become matured by deliberation, never 
by hurried process. 3 Co. Inst. 210. 

Judicia posterior a sunt in lege fortiora. The lat¬ 
ter decisions are stronger in law. 8 Co. 97. 

Judicia sunt tanquam juris dicta , et pro veritate 
accipiuntur . Judgments are, as it were, the dicta 
or sayings ot the law, and are received as truth. 

2 Co. Inst. 573. 

Judiciis posterioribus fides est adhibenda . Faith or 
credit is to be given to the last decisions. 13 Co. 
14. 

Judicis est in pronuntiando sequi regnlam, excep¬ 
tions nor, pi'obatd. The judge in his decision ought 
to follow the rule, when the exception is not made 
apparent. 

Judicis est judicare secundum allegata et probata. 
A ju Ige ought to decide according to the allega¬ 
tions and proofs. Dyer, 12. 

Judicium a non suo judice datum nullius est mo¬ 
ment i . A judgment given by an improper, judge 
ii of no moment. 11 Co. 76. 


Judicium non debet esse illusorium y suum effectum 
habere debet . A judgment ought not to be illusory, 
it ought to have its consequence. 2 Inst. 341- 

Judicium redditur in inviium, in preesumptione 
legis. In presumption of law, a judgment is given 
against inclination. Co. Litt. 248. 

Judicium semper pro veritate accipitur . A judg¬ 
ment is always taken for truth. 2 Co. Inst. 380. 

Jura sanguinis nullo jure civili dirimi possuut. 
The right of blood and kindred cannot be destroyed 
by any civil law. Dig. 50, 17, 9; Bacon’s Max. 
Reg. 11. 

Jura naturae sunt immutabilia. The laws of 
nature are unchangeable. ' 

Jura eodem modo destruuntur quo constituuntur . 
Laws are abrogated or repealed by the same means 
by which they are made. 

Juramentum est indivisibile, et non est admitter .- 
dum in parte verum et in parte falsam. An oath is 
indivisible, it cannot be in part true and in part 
false. 

Juraio creditur injudicio. He who makes oath 
is to be believed in judgment. 

Jurare est Deum in testum vocare y et est actus 
divini cultus. To swear is to call God to witness, 
and is an act of religion. 3 Co. Inst. 165. Vide 
3 Botiv. Inst. n. 3180, note; 1 Benth. Rat. of Jud. 
Ev. 376, 371, note. 

Jur at ores sunt judices facti. Juries are the judges 
of the facts. Jenk. Cent. 58. 

Juris effecius in executione consisiit. The effect 
of a law consists in the execution. Co. Litt. 289. 

Jus accrescendi inter mercatores locum non habet, 
pro beneflcio commercii. The right of survivorship 
does not exist among merchants for the benefit of 
commerce. Co. Litt. 182; 1 Bouv. Inst. n. 682. 

Jus accrescendi preeferiur oneribus . The right 
of survivorship is preferred to incumbrances. Co. 
Litt. 185. 

Jus accrescendi preefertur ullunce voluntati . The 
right of survivorship is preferred to a last will. 
Co. Litt. 1856. 

v-Jus descendit et non terra . A right descends, not 
tfTe land. Co. Litt. 345. 

Jus est ars boni et cequi . Law is the science of 
what is good and evil. Dig. I, 1, 1, l. 

Jus eifraudem numqnam cohabitant . Right and 
fraud never go together. 

Jus ex injuria non oritur. A right cannot arise 
from a wrong. 4 Bing. 639. 

Jus publicum privatorum pactis mutari non potest. 
A public right cannot be changed by private agree¬ 
ment. 

Jus resjneit exquitatem. Law regards equity. 
Co Litt. 24. 

Jus superveniens aucton accressit succcssom. A 
ri a ht growing to a possessor accrues to a successor. 

■, Jusiicia est virtus excellens et Jlltissimo compla- 
cens . Justice is an excellent virtue and pleasing 
to the Most High. 4 Inst. 58. 

Justitia nemine neganda est . Justice is not to 
be denied. Jenk. Cent. 178. 

Justitia non est neganda y non differenda * Justice 
is not to be denied nor delayed. Jenk. Cent. 93. 

Justitia non novit patrem nec matrem y solum veri- 
tatem special justitia . Justice knows neither father * 
nor mother, justice looks to truth alone. 1 Buis. 
199. 

La conscience e 9 t la plus ckangeanle des regies. 
Conscience is the moat changeable of rules. 
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Lata culpa Jolo <vquiparaiur. Gross negligence 
is equal to fraud. 

Le contrat fait la hi. The contract makes the 

law. 

Lcgalos violarc contra j*s gentium est . It is 
contrary to The law of nations to violate the rights 
of ambassadors. 

Legation mode. testatoris ianlun\ confirmdiur , 
sicut\lonaiw inter vivos traditions sold . A legacy 
is confirmed by the death of the testator, in the 
same manner as a gift from a living person is by 
delivery alone. Oyer, 143. 

Lews jester lores priores contrarias abrogant. 
Subsequent laws repeal those before enacted to 
the contrary. 2 Rol. R. 410; 11 Co. 626, 630. 

Leges humane* nascuntur y vicunt et moriuntur . 
Human laws are born. liv r e and die. 7 Co. 23. 

Leges non verbis sed rebus sunt imposita. Laws, 
not words, are imposed on things. 10 Co. 101. 

Legibus sumpiis disineniibus, lege natures uten- 
dum est. When laws imposed by the state fail, 
we must act by the law of nature. 2 Roll. R. 298. 

Legis const rue (io nou facil injuria m. The con¬ 
struction of law does no wrong. Co. Litt. 183. 

Legis (igendi ei refigendi cousueiudo pericnlosissi- 
ma cst The custom of fixing and refixing (making 
and annulling) laws is most dangerous. 4 Co. Ad. 
Lect. 

Legis interpretatio legis vim obtinet . The con¬ 
struction of law obtains the force of law. 

Legislaiorum est viva vox, rebus et non verbis , 
legem imponere . The voice of legislatois is a liv¬ 
ing voice, to impose* laws on things and not on 
words. 10 Co. 101. 

Legis minister non tenet nr, in execut lone officii sui 
J'ugcre aui rdrocedcre. The minister of the law is 
not bound, in the execution of his office, neither to 
fly nor retreat. 0 Co. 6S. 

Legitime imperand parerc necesse est. One who. 
commands lawfully must be obeyed. Jenk. Cent 
120 . 

Les fictions naissent de la loi y et non la loi des 
fictions . Fictions arise from the law, and not law 
from fictions. 

Lex aliquando sequitur acquit at em. The law 
sometimes follows equity. 3 Wils. 119. 

Lex cequitate gaudet; appetit perfedum; est nor¬ 
ma recti The. law delights in equity; it covets 
perfection; it is a rule of right. Jenk. Cent. 36. 

Lex beneficial is rei consimili remedium prastat . 
A beneficial law affords a remedy in a similar 
case. 2 Co. Inst. 689. 

Lex cUius tolerare vult privatum damnum quam 
publicum malum. The law would rather tolerate 
a private wTong than a public evil. Co. Litt. 152. 

Lex de futurOy judex de preeterito. The law pro¬ 
vides for the future, the judge for the past. 

Lex deficere non potest in justitia exhibendd. The 
.aw otiKht not to fail in dispensing justice. Co. 
Litt. 197. 

Lex dilationes semper exhorret . The law always 
abhors delay. 2 Co. Inst. 240. 

Lex est ab aeterno . The law is from everlasting. 

Lex est did amen rationis. Law is the dictate of 
reason. Jenk. Cent. 117. 

Lex cst norma recti. Law is a rule of right. 

Lex est ratio rumma, qua jubet qua sunt ufilia 
d necessaria . et contraria prohibit. Law is the 
perfection of reason, which commands what is 
useful and necessary and forbids the contrary. Co. 
Litt. 319. 


| Lex est sanctio sancta, jubens honest a, et prohibens 
contraria . Law is a sacred sanction, commanding 
what is right and prohibiting the contrary. 2 Co. 
Inst. 587. 

Lex favet doli. The law favors dower. 

Lex fingit ubi subsUiit cequitas. Law feigns 
where equity subsists. 11 Co 90. 

Lex intend it vicinum vicini facta scire. The 
law presumes that one neighbor knows the actions 
of another. Co. Litt. 78. 

Lex judicat de rebus necessaHo faciendis quasire 
ipsafactis . The law judges of things which must 
necessarily be done, as if actually done. 

Lex necessitatis est lex temporis t i. e. instant is. 
The law of necessity is the law of time, that is, 
time present. Hob. 139. 

Lex nerniuem-togit ad vana seu inutiliaperagi nda. 
The law forces no one to do vain or useless things. 

Lex nemini facil injuriam . The law does wrong 
to no one. 

Lex nemini operatur iniquum , nemini facil in¬ 
juriam. The law never works an injury, or does 
him a wrong. Jenk. Cent. 22. 

Lex nil facit frusira , nil jubet frustra. The law 
does nothing and commands nothing in vain. 3 
Buis. 279; Jenk. Cent. 17. 

Lex no?L cogit impossibilia . The law requires 
nothing impossible. Co. Litt. 231, b; 1 Bouv. 
Inst. n. 93 1. 

Lex non curat de minimis. The law does not 
regard small matters. Hob. 88. 

Lex non cogit ad impossibilia . The law forces 
not to impossibilities. Hob. 96. 

Lex non prcecipit iuutilia y quia inutilis labor 
stultus. The law commands n^t useless things, 
because useless labor is foolish. Co. Litt. 197. 

Lex non deficit in justitia exibenda. The law 
does not fail in showing justice. 

Lex ndn intendii aliquid impossible. The law 
intends not anything impossible. 12 Co. 89. 

Lex non requirit verificare quod- apparel curia . 
The law does not require that to be proved, which 
is apparent to the court. 9 Co 54. 

Lex plus laudaiur quando ratione probatur. The 
law is the more praised when it is consonant to 
reason. 

Lex prospicity non respicit. The law looks for¬ 
ward, not backward. 

Lex punit mendadum. The law punishes false¬ 
hood. 

Lex rejicit superflua , pugnantia , incongrua • The 
law rejects superfluous, contradictory and incon¬ 
gruous things. 

Lex reprobat moram. The law dislike9 delay. 

Lex semper dabif remedium. The law always 
gives a remedy. 3 Bouv. Inst. n. 2411. 

Lex sped at naturae errdinem. The law regards 
the order of nature. Co. Litt. 197. 

Lex succurit ignoranti • The laws succor the 
ignorant. 

Lex semper intendit quod convemt ratione. The 
law always intends what is agreeable to reason. 
Co. Litt. 78. 

Lex uno ore omnes alloquiiur. The law 6peaks 
to all with one mouth. 2 Inst. 184. 

Libert as inastimabxlis res est. Liberty is an 
inestimable good. Dig. 50, 17, 106. 

Liberum corpus cestimatianem non recipit. The 
body of a freeman does not admit of valuation. 

Licet dispositio de inter esse fuiuro sit inutilis 
tamen potest fieri declaraiio prcecedcns qua forhatui 
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effectum intcrveniente novo aciu. Although the 
grant of a future interest be inoperative, yet a 
declaration precedent may be made, which may 
take effect, provided a new act intervene. Bacon’s 
Max. Reg. 14. 

Lidia bene mis cent ur, formula nisi juris obstet. 
Things permitted should be well contrived, lest 
the form of the law oppose. Bacon’s Max. Reg. 
21 . 

LiAea recta semper profcrtur transvcrsali. The 
right line is always preferred to the collateral. 
Co. Litt. 10. 

Locus contractus regit actum . The place of the 
contract governs the act. 

Longa jiossessio est pads jus. Long possession 
is the law of peace. Co. Litt. 6. 

Longa possess io par it jus possidendi , ct tollit ac¬ 
tionem vcro domino . Long possession produces the 
right of possession, and takes away from the true 
owner his action. Co. Litt, 110. 

Lon gum tcmpus, et longus usus qni excedit memo- 
ria hominutn , sujjicit pro jure. Long time and long 
use, beyond the memory of man, suffices for right. 
Co. Litt. 115. 

Loquendiun ut vulgus , sentiendum ut docti • We 
speak as the common people, we must think as 
tiie learned. 7 Co. 31. 

Magister rci'um usus; magisira rerum experientia. 
Use is the master of things; experience is the 
mistress of things. Co. Litt. 69, 229. 

Magna ncgligentia culpa est , magna culpa dolus 
est. Gross negligence is a fault, gross fault is a 
fraud. Dig. 50, 16, 226. 

Magna culpa dolus est. Great neglect is equiva¬ 
lent to fraud. Dig. 50, 16, 226; 2 Spears, R. 256; 

1 Bouv. Inst. n. 646. 

Maihcmium est inter crimina major a minimum , 
et inter minora maximum . Mayhem is the least 
of great crimes, and the greatest of small. Co. 
Litt. 127. 

Mahemium est homiddium inchoaium . Mayhem 
is incipient homicide. 3 Inst. US. 

Major lueridi/as venit unicuique nostrum d jure 
et legibus quam d parcntibus. A greater inheritance 
comes to every one of us from right and the laws 
than from parents. 2 Co. Inst. 56. 

Major numcrus in se continet minorern. The 
greater number contains in itself the less. 

Majorc poena affcctus quam legibus statuta est , 
non est inf amis. One affected with a greater pun¬ 
ishment than is provided by law, is not infamous. 

4 Co. Inst. 66. 

Majori continet in se min us. Thegreaterincludes 
the less. 19 Vim Abr. 379. 

Majus dignum trahit in se minus d.ignum. The 
more worthy or the greater draws to it the less 
worthy or the lesser. 5 Vin. Abr. 584, 586- 

Majus est delictum seipsum oeddare quam (ilium. 
It is a greater crime to kill one’s self than another. 

Mala grammatica non vitiat chart arm sed in ex- 
posit ione instrumentorum mala grammatica quoad 
fieri posssit eviianda est. Bad grammar does not 
vitiate a deed; but in the construction of instru¬ 
ments, bad grammar, as far as it can be done, is to 
be avoided. 6 Co. 39. 

Maledicta est expositio qua corrumpit iextuin. It 
is a bad construction which corrupts the text. 4 
Co. 35. 

Maleficia non debent remanere impuniia , et im- 
p'lmtas continuum affectum tribuit ddinquenii. 


Evil deeds ought not to remain unpunished, foi 
impunity affords continual excitement to the de¬ 
linquent. 4 Co. 45. 

Malifida propositus distinguuniur. Evil deeds 
are distinguished from eVil purposes. Jenk. Cent. 
290. 

Malitia est adda , est mali animi affecius. Mai ice 
is sour, it is the quality of a bad mind. 2 Buis. 49. 

Malitia supplet aiatem. Malice supplies age. 
Dyer, 104. See Malice. 

Malum hominum est obviandum. The malice of 
men is to be avoided. 4 Co. 15. 

Malum non priEsumitur. Evil is not presumed. 
4 Co. 72. 

Malum quo communius eo pejus . The more com¬ 
mon the evil, the worse. 

Malus usus est aboleridus. An evil custom is to 
be abolished. Co. Litt. 141. 

Mandata lidta redpiunt strictam interpretaiio- 
nem } sed illidta latam et extensam. Lawlul com¬ 
mands receive a strict interpretation, but unlaw¬ 
ful, a wide or broad construction. Bacon’s Max. 
Reg. ]6. 

Mandatarius terminos sibi positos fransgredi non 
potest. A mandatary cannot exceed the bounds 
of his authority. Jenk. Cent. 53. 

Mandatum nisi gratuitum nullum est. Unless a 
mandate is gratuitous it is not a mandate. Dig. 
17, 1, 4 ; Inst. 3, 27; 1 Bouv. lust. n. 1070. 

Manifesta probatione non indigent. Manifest 
things require no proof. 7 Co. 40. 

Maris et feeminoe conjunctio est de jure, naturce. 
The union of husband and wife is founded on the 
law of nature. 7 Co. 13. 

Mairimonia debent esse libera. Marriages ought 
to be free. 

Matrimonium subsequens tollit peccatum pree- 
cedens. A subsequent marriage cures preceding 
criminality. 

Maxime it a dicta quia maxima ejus digvitas et 
certissima and or it as ^ alque quod, maxime omnibus 
probeiur. A maxim is so called because its dignity 
is chiefest, and its authority the most certain, and 
because universally approved by all. Co. Litt. 11. 

Maxime pad sunt contraria , vis et injuria. The 
greatest enemies to peace are force and wrong. 
Co. Litt. 161. 

Melior est justitia rere pr&veniens quam severe 
puniens. That justice which justly prevents a 
crime, is better than that which severely pun¬ 
ishes it. 

Melior est conditio possidentis et rci quam actons . 
Better is the condition of the possessor and that 
of the defendant than that of the plaintiff. 4 Co. 
Inst. 180. 

Melior est causa possidentis. The cause of the 
possessor is preferable. Dig. 50, 17, 126, 2. 

Melior est conditio possidentis t ubi neuter jus 
habet. Better is the condition of the possessor, 
where neither of the two has a right. Jenk. Cent. 
118 . 

Meliorem conditionem suum facere potest minor , 
deteriorem nequaquam. A minor can improve or 
make his condition better, but never worse. Co. 
Litt. 337. 

Melius est omnia mala pati quam malo concentire . 

It is better to suffer every wrong or ill, than to 
consent to it. 3 Co. Inst. 23. 

Melius est recurrere quam malo currcre. It is 
better to recede than to proceed in evil. 4 Inst. 176. 

Melius est in tempore occurrere, quam post causam 
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vulnctaium r at nc ditun quarere. It is better to 
restrain or meet a thing in time, than to seek a 
remedy alter a wrong has been inflicted. 2 Inst. 

299. , i T 

Mens test a tons in test ament is spectanda cst. In 

wills, the intention ol the testator is to be regarded. 
Jenk. Cent. 277. 

Mentiri cst contra mentan ire. To lie is to go 
against the mind. 3 Buis. 260. 

Max est quid quid rendi potest. Merchandise is 
whatever can be sold. 3 Mctc. o65. Vide Mer¬ 
chandise. 

Aiercxs appcllatio ad res mobiles tantum pertinet . 
The term merchandise belongs to movable things 
only. Dig. 30, 16, 66. 

Minima peena corporalis est major qualibet pecu¬ 
niary. The smallest bodily punishment is greater 
than any pecuniary one. 2 Inst. 220. 

Minimi mutanda sunt qu<E certam habuerent in¬ 
terpret aJio nan. Things which have had a certain 
interpretation are to be altered as little as possible. 
Co. Litt. 365. 

Minor ante ternpus agere non potest in casu pro- 
prietaiis , nec etiarn convenire. A minor before 
majority cannot act in a case of property, nor 
even agree. 2 Inst. 291. 

Mindr minoretn custodire non debet , alios enim 
preesumitur male regere qui seipsum regere nescit. 
A minor ought not to be guardian of a minor, for 
he is unfit to govern others who does not know 
how to govern himself. Co. L itt- 68. 

Miser a est servitus , ubi jus est vagum auPinccr- 
tum. It is a miserable slavery where tbe law is 
vague or uncertain. 4 Co. Inst. 246. 

Mitius imperanti melius paretur. The more 
mildly one commands the better is he obeyed. 3 
Co. Inst. 24. 

Mobilia personam sequuMur, immobilia situm. 
Movable things follow the person, immovable 
their locality. 

Modica circumstantia facti jus mutat. The 
smallest circumstance may change tbe law. 

Modus et conventio vincunt legem. Manner and 
agreement overrule the law. 2 Co. 73. 

Modus legem dat donationi . The manner gives 
law to a gift. Co. Litt. 19 a. 

Moneta est justum medium et mensura rerum 
commutabilimn, nam per medium monetae fit om¬ 
nium return conveniens, et justa cestimatio. Money 
is the just medium and measure of alt commutable 
things, for, by the medium of money, a convenient 
and just estimation of all things is made. Dav. 18. 
See 1 Bouv. Inst. n. 922. 

Mora reprobatur in lege. Delay is disapproved 
of in law. 

Mors dicitur uliimum supplicium. Death is de¬ 
nominated the extreme penalty. 3 Inst. 212. 

Mors omnia solvit. Death dissolves all things. 

Mortuus exitus non est exilus. To be dead born 
is not to be born. Co. Litt. 2D. Sec 2 Paige, 35; 
IVmat, liv. prel. t. 2, s. 1, n. 4, 6; 2 Bouv. Inst, 
n. 1721 and 1935. 

Mult a conceduntur per obliquum. quee 7 ion con- 
ceduntur de directo. Many things are conceded 
indirectly which are not allowed directly. 6 Co 
47. 

Mult a in jure communi contra rationem dispu- 
tandi pro communi utilitate inlroducta sunt . Many 
things have been introduced into the common law, 
with a view to the public good, which are incon¬ 
sistent with sound reason. Co. Litt. 70; Broom’s 1 


Max. 67; 2 Co. R. 75. See 3 T. R. 14G; 7 T. R, 
252. 

Malta multo exercitatione facilius quant regulis 
percipies . You will perceive many things more 
easily by practice than by rules. 4 Co. Inst. 
50. 

Mult a non vetat lex , quee tamen tacit e damnavit. 
The law forbids many things, which yet it lias 
silently condemned. 

Mult a transeunt cum uniter sit ate quee non per sc 
transeunt . Many things pass aB a whole which 
would not pass separately 

Multi mulla , non omnia not'it. Many men know 
many things, no one knows everything. 4 Co. 
Inst. 348. 

Multiplex et indistinctum parit confusioncm; et 
questiones quo simpliciores, to lucidiores. Multi¬ 
plicity and indistinctness produce contusion; the 
more simple questions are the more lucid. Lob. 
335. 

Multiplicata trailsgressione crescai pana infiiclio . 
The increase of punishment should be in propor¬ 
tion to the increase of crime. 2 Co. Inst. 479, 

Multiludo erraniium non parit errori palrocinium. 
The multitude of those who err is no excuse /or 
error. 11 Co. 75. 

Multitude imperitorum perdit curiam. A multi¬ 
tude of ignorant practitioners destroys a court. 
2 Co. Inst. 219. 

Natura appetit perfectum, ita et lex. Nature 
aspires to perfection, and so does the law. Hob. 
144. 

Natura non facit saltum , ita nec lex. Nature 
makes no leap, nor does the law. Co. Litt. 236. 

Natura non facit vacuum , ticc lex supervacuum . 
Nature makes no vacuum, the law no super¬ 
vacuum. Co. Litt. 79. 

Naturae vis maxima , natura bis maxima. The 
force of nature is greatest; nature is doubly great. 
2 Co. Inst. 564. 

Necessarium est quod non potest aliter se habere . 
That is necessity which cannot be dispensed with. 

Necessitas est lex temporis et loci. Necessity ia 
the law of a particular time and place. 8 Co. 69; 
H. H. P. C. 54. 

Necessitas excusat aut exlenuai delictum in capi - 
talibus,quod non operatur idem in drill bus. Neces¬ 
sity excuses or extenuates delinquency in capital 
cases, but not in civil. Vide Necessity. 

Necessitas fadt lidium quod alias non est lidtum. 
Necessity makes that lawful which otherwise ia 
unlawful. 10 Co. 61. 

Necessitas inducil privilegium quoad jura privaia. 
Necessity gives a preference with regard to private 
rights. Bacon’s Max. Reg. 5. 

Necessitas non habet legem. Necessity ha? no 
law. Plowd. 18. See Necessity, and 15 Vin. Ab. 
534 ; 22 Vin. Ab. 540. 

Necessitas publica major est quam privaia. Pub¬ 
lic necessity is greater than private. Bacon’s 
Max. in Reg. 5. 

Necessitas quod cogit, defendit. Necessity defends 
what it compete. H. H. P. C. 54. 

Necessitas vindt legem. Necessity overcomes 
the law. Hob. 144. 

Negatio conclusicnis est error in lege. The nega¬ 
tive of a conclusion is error in law. Wing. 268. 

Negatio desiruit negationem, et ambee faciunt of. 
firmativum. A negative destroys a negative, and 
1 both make an affirmative. Co. Litt. 146. 
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Negatio duplex est ajfirmatio. A double negative 
is an affirmative. 

Negligentia semper habct infortunium comitem. 
Negligence has misfortune for a companion. Co. 
Lilt. 240. 

Ncminem oporiet esse sapientiorem legibus . No 
man ought to be wiser than the law. Co. Litt. 97. 

Nemo a/lmittcndus est inhabilitare seipsum. No 
one is allowed to incapacitate himself. Jenk. 
Cent. 40. Sed vide To stultify , and 5 Whart. 
371. 

Nemo agit in seipsum. No man acts against 
himself; Jenk. Cent. 40; therefore no man can be 
a judge in his own cause. 

Nemo allegans suarn turpitudinem , audiendus est. 
No one alleging his own turpitude is to be heard 
as a witness. 4 Inst. 279. 

N*>mo bis punitur pro eodem delicto . No one can 
be punished twice for the same crime or misde¬ 
meanor. See Non bis in idem. 

Nemo cogiiur rem suam venderc , etiam justo 
pretio . No one is bound to sell his property, even 
for a just price. Sed vide Eminent Domain . 

Nemo contra factum suum venire potest . No man 
can contradict his own deed. 2 Inst. 6G. 

Nemo damnum facii, nisi qui id fecit quod facer e 
jus non habel. No one is considered, as committing 
damages, unless he is doing what he has'no right 
to do Dig. 50, 17, 151. 

Nemo dat qui non habel . No one can give who 
does not possess. Jenk. Cent. 250. 

Nemo de domo sua extrahi debet . A citizen can¬ 
not be taken by force from his house to be con¬ 
ducted before a judge or to prison. Dig. 50, 17, 
103. This maxim in favor of Roman liberty is 
much the same as that every maids house is his 
castle . » 

Nemo debet bis puniri pro uno delicto. No one 
ou^ht to be punished twice for the same offence 
4 Co. 43. 

Nemo debet esse judex in propria causa. No one 
Should be judge in his own cause. 12 Co. 113. 

Nemo debet ex aliend jaclura lucrari . No one 
ought to gain by another’s loss. 

Nemo debet irnmiscere se rei alienee ad se nihil 
pertinenti. No one should interfere in what no way 
concerns him. 

Nemo debet rem suam sine facto aut defectu suo 
amittere. No one should lose his property without 
his act or negligence. Co. Litt. 263. 

Nemo est hares viventes. No one is an lieir to 
the living. 2 Bl. Com. 107; 1 Vin. Ab. 104, tit. 
Abeyance; Merl. Rep. verbo Abeyance; Co. 
Litt. 342; 2 Bouv. Inst. n. 1694, 1832. * 

Nemo ex suo delicto meliorem suam aonditionem 
Jacerc potest. No one can improve his condition 
by a'crime. Dig 50, 17, 137. 

Nemo ex altcrius facto presgravari debet. No 
man ought to be burdened in consequence of 
another’s act. 

Nemo ex consilio obligatur . No man is bound 
for the advice he gives. 

Nemo in propria causa testis esse debet. No one 
can be a witness in his own cause. But to this 
rule there are many exceptions. 

Nemo inaudi/us condemnari debet , si non sit con¬ 
tain ax. No man ought to be condemned unheard, 
unless he be contumacious. 

Nemo nascitur ariifex. No one is born an artist. 
Co. Litt. 97. 

Nemo natriam in qua natus est exuere., nec lige - | 


antics debitum ejurare pcssit . No man can renounce 
the country in which he was horn, rior abjure the 
obligation of his allegiance. Co. Litt 129. Sed 
vide Allegiance; Expatriation; Naturalization. 

Nemo plus juris ad alienum transjere pot est , qudrn 
ipse habmt. One cannot transfer to another a right 
which he has not. Dig. 50, 17, 54; 10 Pet. 161, 
175. 

Nemo preesens nisi intelligat. One is not present 
unless he understands. See Presence. 

Nemo potest contra recordum verificare per pa - 
triam . No one can verify by the country against 
a record. The issue upon a record cannot be tried 
by a jury. 

Nemo potest esse tenens et dominus. No man can 
be at the same time tenant and landlord of the 
same tenement. 

Nemo potest facere per alium quod per se non 
potest. No one can do that by another which he 
cannot do by himself. 

Nemo potest sibi debere. No one can owe to 
himself. See Confusion of rights. 

Nemo preesumilur alienam posferilatem sues pree - 
tulisse . No one is presumed to have preferred 
another’s posterity to his own. 

Nemo preesumilur donare. No one is presumed 
to give. 

Nemo preesumitur cssc immemor sues ceternes 
salulis , et maxime in articulo mortis . No man is 
presumed to be forgetful of his eternal welfare, 
and particularly at the point of death. G Co. 76. 

Nemo preesumilur malus. No one is presumed 
to be bad. 

Nemo preesumitur ludere in extremis. No one 
is presumed to trifle at the point of death 

Nemo prohibetur plures negotiationes sive artes 
exercere. No one is restrained from exercising 
several kinds of business or arts. 11 Co. 54. 

Nerno prohibetur pluribus defensionibus uti. No 
one is restrained from using several defences. Co. % 
Litt. 304. 

Nemo prudens punit ut preeferita revoccntur, sed 
ut futura preeveniantur. No wise one punishes 
that things done may be revoked, but that future 
wrongs may be prevented. 3 Bills. 173. 

Nemo punitur pro alieno delicto. No one is to 
be punished for the crime or wrong of another. 

Nemo punitur sine injuria, facto, seu defalto . No 
one is punished unless for some wrong, act or 
default. 2 Co. Inst. 287. 

Nemo , qui condemnore potest , absolvere non potest • 
He who may condemn may acquit. Dig. 50, 17, 
37. 

Nemo teneiur seipsum accusare . No one is 
bound to accuse himself. 

Nemo teneiur ad impossibile. No one is bound 
to an impossibility. 

Nemo teneiur armare adversarum contra se. No 
one is bound to arm his adversary. 

Nemo teneiur divinare. No one is bound to 
foretell. 4 Co. 28. 

Nemo tenctur inform are. qui nescit, sed quisquis 
scire quod inform at. No one is bound to inform 
about a thing he knows not, but he who gives in¬ 
formation is bound to know what he says. Larie, 
110 . 

Nemo tenctur jurare in suam turpitudinem. No 
one is bound to testify to his own baseness 

Nemo teneiur seipsam infortunis et periculis ex - 
ponere. No one is bound to expose himself to 
misfortune and dangers. Co- Litt. 253. 
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AYmo ten r'nr scipsum accusare • No man is 

bound to nr rust 1 himself. 

AY wo viifiur fnimtorc cos qui sciunt* ct consenii- 
unt. One cannot complain of having been deceived 
when he knew tlie fact and gave his consent. Dig. 
50, n, i ir>. 

Si hit da! qui lum habct . He gives nothing who 
has nothing. 

Xihil dere accrescit ci qui nihil in re quando jus 
accrcsecret habct. Nothing accrues to him, who, 
when the right accrues, has nothing in the subject 
matter. Co Lite. 1SS. 

X ih i I fact! error vow inis cum de corjore constat* 
An error in the name is nothing when there is 
certainty as to the person. 11 Co. 21. 

X tin l habct forum ex scena. The court has 
nothing to do with what is not before it. 

XHtil infra regnum subdiios magis conservat in 
tranquilUaie ct concordia quam debita legum ad - 
minis!ratio. Nothing preserves in tranquillity and 
concord those who are subjected to the same 
government better than a due administration of 
the laws. 2 Co. Inst. 158. 

Xiitil in leze intolerabilius est , eandem rem diver so 
jure censcri. Nothing in law is more intolerable 
than to apply the law differently to the same 
cases 4 Co. 93. 


Xihil magis jusfum est quam quod necessarium 
est . Nothing is more just than what is necessary. 
Dav. io. 


Xihil perfect um est dum at (quid rcstaf agendum. 
Nothing is perfect while something remains to be 
done. 9 Co. 9. 

Xihil possum us contra verifatem . We can do 
nothing against truth. Doct & Stu. Dial. 2, c. G. 

Xihil quod est contra rationem est licitum. No¬ 
thing against reason is lawful. Co. Litt. 97. 

Xihil quod inconveniens est licitum est. Nothing 
inconvenient is lawful. 

Xihil simul inventum est et perfectum. Nothing 
is invented and perfected at the same moment. 
Co. Litt. 230. 

Nihil tarn naiurale est , quam eo genere quidque 
dissolvere , quo colligatum est. It is very natural 
that an obligation should not be dissolved but by 
the same principles which were observed in con¬ 
tracting it. Dig. 50, 17, 35. See 1 Co. 100; 2 
Co. Inst. 359. 

Nihil tarn conveniens est naiurali acquit ati, quam 
voluntatem dxmini voluntis rem suam in alium 
transferrer ratam haberi Nothing is more con¬ 
formable to natural equity, than to confirm the 
will of an owner who desires to transfer his'pro¬ 
perty to another. Inst. 2, 1, 40; 1 Co. 100. 

AiZ tamere novandum. Nothing should be rashly 
changed. Jenk. Cent. 163. 

Nil facit error nominis, si de corpora constat. An 
error in the name is immaterial, if the body is 
certain. 

Nimia subtil it as in jure reprobatur . Too much 
subtlety is reprobated in law. 

Nirninm altercando veritas amillitur. By too 
much altercation truth is lost. Hob. 344. 

No man is presumed to do anything against 
nature. 22 Vin. Ab. 154. ^ 

No man shall take by deed but parties, unless 
in remainder. 

No man can hold the same land immediately 
of two several landlords. Co. Litt. 152. 

•> w° Sl an shaI1 set “P hi ® infam y as a defence. 

W. Bl. 364 


Necessity creates equity. 

No one may be judge in his own cause. 

Nobiliores et beniginores presumptiones in dubiu 
sunt praferendee . When doubts arise the most 
generous and benign presumptions are to be pre¬ 
ferred. 

Nomen est quasi rei notamen . A name is, as it 
were, the note of a thing. 11 Co. 20. 

Nomen non sujficit si res non sit de jure auL de 
facto . A name does not suffice if there be not a 
thing by law or by fact. 4 Co. 107. 

Nomina si nescis peril cognitio rerum . If you 
know not the names of things, the knowledge of 
things themselves perishes. Co. Litt. 86. 

Nomina sunt notce rerum . Names are the notea 
of things. 11 Co. 20. 

Nomina sunt mutabilia , res autem immobiles. 
Names are mutable, but things immutable. 6 Co. 
66. 

Nomina sunt symbola rerum. Names are the 
symbols of things. 

Non accipi debent verba in demonsirationem 
falsam , quee competunt in limitationem veram . 
Words ought not to be accepted to import a false 
demonstration which have effect by way of true 
limitation. Bacon’s Max. Reg. 13. 

Aon alio modo puniainr aliquis , quam secundum 
quod se habct condemnation A person may not be 
punished differently than according to what the 
sentence enjoins. 3 Co. Inst. 217. 

Aon ccncedaniur citationes priusquam exprimatur 
super qua ne fieri debet citatio. Summonses or cita¬ 
tions should not be granted before it is expressed 
under the circumstances whether the summons 
ought to be made. 12 Co. 47. 

Aon auditur perire volens . One w ho wishes to 
perish ought not to be heard. Best on Evidence, 

§ 385. 

Non consentit qui errat . He who errs does not 
consent. 1 Bouv. Inst. n. 581. 

Non debet , cui plus licet , quod minus est , non 
licere. He w ho is permitted to do the greater, may 
with greater reason do the less. Dig. 50, 17, 21. 

Non decipiiur qui scit se decipi. He is not 
deceived who know himself to be deceived. 5 
Co. 60. 

Non dejinitur in jure quid sit conatus . What an 
attempt is, is not defined in law r . 6 Co. 42. 

Non differunt quee concordant re, tametsi non in 
verbis iisdem . Those things which agree in sub¬ 
stance though not in the same words, do not differ 
Jenk. Cent. 70. 

Non effecit affeeius nisi sequatur effectus . The 
intention amounts to nothing unless some effect 
follows. 1 Roll. R. 226. 

Non est arclius vinculum inter homines quam jus- 
jurandum. There is no stronger link among men 
than an oath. Jenk. Cent. 126. 

Non est disputandum contra principia negantem. 
There is no disputing against a man denying prin¬ 
ciples. Co. L*tt. 343. 

Non est recedendum a communi observantid. 
There is no departing from a common observance. 

2 Co. 74. 

Non est regula quin fallot. There is no rule 
but what may fail. Off. Ex. 212. 

Non est cerlandum de regulis juris. There is no 
disputing about rules of law. 

Non facial malum y ut inde veniat bonum . You 
are not to do evil that good may come of it. 11 
Co. 74. 
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Non impedit clausula derogatoria , quo minus ab 
eadem potest ate res dissolvaniur a quibus const it u- 
nntur. A derogatory clause does not prevent 
things or acts from being dissolved by the same 
power, by which they were originally made. 
Bacon’s Max. Reg. 19. 

Non in legendo sed in intelligendo leges consistunt. 
The laws consist not in being read, but in being 
understood. 8 Co. 167. 

Non licet quod dispendio licet . That which is 
permitted only at a loss, is not permitted to be 
done. Co. Litt. 127. 

Non nasci y et natum mori , pari sunt . Not to be 
born, and to be dead born, is the same. 

Non obligat lex nisi promulgata . A law is not 
obligatory unless it be promulgated. 

Non observata forma , infertur adnullatio actus. 
When the form is not observed, it is inferred that 
the act is annulled. 12 Co. 7. 

Non omne quod licet honestum est. Everything 
which is permitted is not becoming. Dig. 50, 17, 
144. 

Non omne damnum inducii injuriam. Not every 
loss produces an injury. See 3 Bl. Com. 219; 

1 Smiths Lead. Cas. 131 ; Broom’s Max. 93; 

2 Bouv. Inst. n. 2211. 

Non omnium quae a majoribus nostris constituta 
sunt ratio reddi potest . A reason cannot always 
be given for the institutions of our ancestors. 
4 Co. 78. 

Non potest adduci exceptio ejusdem rei cujus 
petitur dissoluiio. A plea of the same matter, the 
dissolution of which is sought by the action, can¬ 
not be brought forward. Bacon’s Max. Reg. 2. 
When an action is brought to annul a proceeding, 
the defendant cannot plead such proceeding in 
bar. 

Non prcestat impedimentum quod de jure non 
sortitur effectum . A thing which has no effect in 
law, is not an impediment. Jenk. Cent. 162. 

Non quod dictum est 9 sed quod factum est , inspici ♦ 
tur . Not what is said, but what is done, is to be 
regarded. Co. Lilt. 36. 

Non refert an quis assensum snum prcefert verbis , 
an rebus ipsis et fadis. It is immaterial whether 
a man gives his assent by words or by acts and 
deeds. 10 Co. 32. 

Non refert quid ex cequipolcntibus fiat. What 
may be gathered from words of tantamount mean¬ 
ing, is of no consequence when omitted. 3 Co. 
122 . 

Non refert quid no turn sit judice si notuin non sit 
in forma judici. It matters not what is known 
to the judge, if it is not known to him judicially. 

3 Buis. 115. 

Non refert verbis an fadis fit revocaiio. It mat¬ 
ters not whether a revocation be by words or by 
acts. Cro. Car. 49. 

Non solum quid licet , sed quid est conveniens con- 
rider andum, quia nihil quod inconveniens est liciinm . 
Not only what is permitted, but what is proper, is 
to be considered, because what is improper is ille¬ 
gal. Co. Litt. 66. 

Non sunt longa ubi nihil est quod demere possis. 
There is no prolixity where nothing can be omit¬ 
ted. Vaugh. 138. 

Non temere credere , est nervus sapient<z. Not to 
believe rashly is the nerve of wdsdom. 5 Co. 
114. 

Non videiur quisquam id cap ere, quod ei necesse 
lit alii restituere . One is not considered as ac¬ 


quiring property in a thing which he is bound iu 
restore. Dig. 50, 17, 51. 

Non videntur qui errant cons entire. He who 
errs is not considered as consenting. Dig. 30, 
17, 116. 

Non videtur consensum retmuisse st quis ex prce~ 
scripto minaniis aliquid immutavit. He does not 
appear to have retained his consent, if he have 
changed anything through the means of a party 
threatening. Bacon’s Max. Reg. 22. 

Novatio non prccsumiiur . A novation is not 
presumed. See Novation . 

Novitas non tam utilita/e prodest quam novitate 
perturbat. Novelty benefits not so much by its 
utility, as it disturbs by its novelty. Jenk. Cent. 
167. 

Novum judicium non dat novum jus , sed declarat 
antiquum. A new judgment does not make a new 
law, but declares the old. 10 Co. 42. 

Nul ne doit s'enrichir aux depens des autres. No 
one ought to enrich himself at the expense of 
others. 

Nul prendra advantage de son tort demesne. No 
one shall take advantage of his own wrong. 

Nulla impossibilia aut inhonesta sunt preesum- 
enda. Impossibilities and dishonesty are not to 
be presumed. Co. Litt. 78. 

Nulle regie sans faute. There is no rule with¬ 
out a fault. 

Nulli enim res sua servit jure servitutis. Nc one 
can have a servitude over his own property. Dig. 
8, 2, 26; 17 Mass. 443; 2 Bouv. Inst. n. 1600. 

Nullum txemplum est idem omnibus. No exam¬ 
ple is the same for all purposes. 

Nullum iniquum preesumendum in jure . Nothing 
unjust is presumed in law. 4 Co. 72. 

Nullum simile est idem . No simile is the sartte. 
Co. Litt. 3. 

Nullus commodum capere potest de injuria sui 
propria. No one shall take advantage of his own 
wrong. Co Litt. 148- 

Nullus recedat e curia canccllarid rine remedio. 
No one ought to depart out of the court of chancery 
without a remedy. 

Nunquam fictio sine lege. There is no 3ctic ^ 
without law. 

Nuptias non concubiias, sed consensus faext • C» 
habitation does not make the marriage, it is ih 
consent of the parties. Dig. 50, 17, 30; 1 Bou\ 
Inst. n. 239. Co. Litt. 33. 

Obedieniia est legis essentia. Obedience is tin 
essence of the law. 11 Co. 100. 

Obiemperandum est comuctndini ralionaUli tan 
quam legi * A reasonable custom is to be obeyer 
like law. 4 Co- 38. 

Officers may not examine the judicial acts ol 
the court. 

Officia magistratus non debent esse venalia. Th« 
offices of magistrates ought not to bo sold. Co 
Litt. 234. 

Officia judicialia non concedaniur anlequam va 
cent. Judicial offices ought not to be grantee 
before they are vacant. 11 Co. 4. 

Officit conatus si effectus sequatnr. The attempt 
becomes of consequence, if the effect follows. 

Officium ncmini debet esse damnosum. An office 
ought to be injurious to no one. 

Omissio eorum qua tacite insunt nihil op era tur. 
The omission of those things which art silently 
expressed is of no consequence. 
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Omnc actum ab intent tone agentis est judicandutn. 
Every act is to be estimated by the intention of 
the doer. 

OiHHf crimen cbi'ictas et incctuht et detegit. Drunk¬ 
enness inflames and produces every crime. Co. 
Litt. 247. 

Omnc maxis dignum t rah it ad se minus dignum 
tit ai.iit]uius. Every worthier thing draws to it 
lie less worthy, though the latter be more ancient. 
Co l.itt. don. 

Omnc magnum cxcmplum habet aliquid ex ini - 
quia, quod publica utilitutc compensator. Every 
£reat example lias some portion of evil, which is 
compensated by its public utility. Hob. 279. 

Omnc nut}us contiuet in se minus . The greater 
contains in itsell the less. Co. Litt. 43. 

Omnc majns minus in se complecitur . Always 
the greater is embraced in the minor. Jenk. 
Cent. 20$. 

Omnc test amentum morte consummatum est. 
Every will is consummated by death. 3 Co. 
29. 

Omne sacramentutn debet me de certa scientia . 
Every oath ought to be founded on certain know¬ 
ledge. 4 Co. Inst. 279. 

Omnia delicta in aperto leviora sunt. All crimes 
committed openly are considered lighter. 8 Co. 
127. 

Omnia preesumuniur contra spoliaiorem. All 
things are presumed against a wrong doer. 

Omnia preesumuntur legitime facta donee probe- 
tur ni contrarium. All things are presumed to be 
done legitimately, until the contrary is proved. 
Co. Litt. 232. 

Omnia preesumuniur rite cssc acta. All things 
are presumed to be done in due form. 

Omnia prasumuntur solcmniter esse acta. All 
things are presumed to be done solemnly. Co. 
Litt! 6. 

Omnia quee sunt uxoris sunt ipsius tin. All 
things which are of the wife, belong to the hus¬ 
band. Co. Litt. 1 12. 

Omnis actio est loquda. Every action is a com¬ 
plaint. Co. Litt. 292. 

Omnis conclusio boni et veri judicii sequiiur ex 
bonis et veris pramissis et dictis juratorem. Every 
conclusion of a good and true judgment arises 
from good and true premises, and the sayings of 
jurors. Co. Litt. 226. 

Omnis consensus tollit errorem. Every consent 
removes error 2 Inst. 123. 

Omnis definitio injure periculosa est ; parum est 
enim ut non subverti posset. Every definition in 
law is perilous, and but a little may reverse it. 
Dig. 50, 17, 202. 

Omnis exceptio est ipsa quoque regula. An ex¬ 
ception is, in itself, a rule. 

Omnis innovatio plus uovitate perturbat quam 
ut Hit ate prodest. Every innovation disturbs more 
by its novelty than it benefits by its utility. 

Omnis in f erpretatio si fieri potest itafienda est in 
instrument™, ut omnes contrarietales amoveantur. 
The interpretation of instruments is to be made, 
if they will admit of it, so that all contradictions 
may be removed. Jenk. Cent. 96. 

Omnis inlerpretatio vel declarat , vd extendit , vel 
restringit . Every interpretation either declares, 
extends or restrains. 

Omnis regula suas patitur exceptions. All rules 
of law are liable to exceptions. 

Omnis privatize jrrampponit habitum. Every pri¬ 


vation presupposes former enjoyment. Co. Litt. 
339. 

Omnis ratihabitio retro trahitur et mandato crqui- 
paratur . Every consent given to what has already 
been done, has a retrospective effect and equals a 
command. Co. Litt 207. 

Once a fraud, always a fraud. 13 Vin. Ab. 539. 

Once a mortgage always a mortgage. 

Once a recompense always a recompense. 19 
Yin. Ab. 277. 

One should be just before he is generous. 

One may not do an act to himself. 

Oporiet quod certa res dcducatur in judicium. A 
thing, to be brought to judgment, must be certain 
or definite. Jenk. Cent. 84. 

Oporiet quod certa sit res venditur. A thing, to 
be sold, must be certain or definite. 

Optima est lex , qu<e minimum relinquit arbitrio 
judicis That is the best system of law which 
confides as little as possible to the discretion of 
the judge. Bac. De Aug. Sci. Aph. 4G. 

Optimam esse' legem, quee minimum relinquit 
arbitrio judicis; id quod certitudo ejus preestat. 
That law is the best which leaves the least dis¬ 
cretion to the judge; and this is an advantage 
which results from certainty. Bacon, De Aug. 
Sc. Aph. 8. 

Optimus judex , qui minimum sibi. He is the 
best judge who relies as little as possible on his 
own discretion^ Bac. De Aug. Sci. Aph. 46. 

Optimus interpret and i modus est sic legis interpret 
tare ut leges legibus accordant. The best mode of 
interpreting laws is to make them accord. 8 Co. 
169. 

Optimus interjires rerum usus. Usage is the 
best interpreter of things. 2 Inst. 282. 

Optimus legum inter pres consuetudo* Custom is 
the best interpreter of laws. 4 Inst. 75. 

Ordine placitandi servato, servatur et jus . The 
order of pleading being preserved, the law is pre¬ 
served. Co. Litt. 303, 

Origo rei inspici debet. The origin of a thing 
ought to be inquired into. 1 Co. 99. 

Pan sunt maxime contraria, vis et injuria. Force 
and wrong are greatly contrary to peace. Co. Litt. 
161. 

Pacta privata juri publico derogare non possunt. 
Private contracts cannot derogate from the public 
law. 7 Co. 23. 

Pacto aliquod licitum est , quid sine pacto non 
admittitur. By a contract something is permitted, 
which, without it, could not be admitted. Co. 
Litt. 166. 

Par in parem imperium non habet. An equal 
has no power over an equal. Jenk. Cent. 174. 
Example: One of two judges of the same court 
cannot commit the other for contempt. 

Paria copulantur paHbus. Things unite with 
similar things. 

Paribus sentenliis reus absolvitur . When opinions 
are equal, a defendant is acquitted. 4 Inst. 64. 

Parte quacumque integrant a sublata, tollitur to - 
turn. An integral part being taken away, the 
whole is taken away. 3 Co. 41. 

Partus ex legiiivio thoro non certius noscit mairem 
quam genitorem suam. The offspring of a legiti¬ 
mate bed knows not his mother more certainly 
than his lather. Fortes, c. 42, 

Partus sequiiur ventrem. The offspring follow 
the condition of the mother. This is the law in 
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the case of slaves and animals; 1 Bouv. Inst. n. 
167, 502; but with regard To freemen, children 
follow the condition of the father. 

Parum diffcrunt qua re concordant. Things 
differ but little which agree in substance. 2 Buis. 
86 . 

Pai'nm est latam esse sententiam , nisi mandetnr 
executioui . It is not enough that sentence should 
be given unless it is put into execution. Co. Litt. 
289. 

Parnrn proficil scire quid fieri debet , si non cog- 
noscas quomodo sit facturum. It avails little to 
know what ought to be done, if you do not know 
how it is to be done. 2 Co. Inst. 503. 

P adrift potestas in pic tat c debet , non in atrocilale 
consislerc . Paternal power should consist in affec¬ 
tion, not in atrocity. 

Pater is est queni uuptice demonstrant . The father 
is he whom the marriage points but. 1 Bl. Com. 
446; 7 Mart. N. S. 548, 553; Dig. 2, 4, 5; 1 Bouv. 
Inst. n. 273, 304, 322. 

Pcccala contra nutnram sunt gravissima. Of¬ 
fences against nature are the heaviest. 3 Co. Inst. 
20 . 

Peccatnm peccato add.it qui culpa quam facit 
patrocinium defeusionis adjungit. He adds one 
offence to another, who, when he commits a crime, 
joins to it the protection of a defence. 5 Co. 49. 

Per rerum natnram , factum negautis nulla pro - 
balio csl . It is in the nature of things that he who 
denies a fact is not bound to prove it. 

Per varins actus , legem experientia facit . By 
various acts experience framed the law. 4 Co. 
Inst. 00^ 

Pcrfcctum est cui nihil deest secundum suce per ♦ 
fectionis vel natures modnm . That is perfect which 
wants nothing in addition to the measure of its 
perfection or nature. Hob. 151. 

Pericnlosum est res novas et inusitatas inducerc. 
It is dangerous to introduce new and dangerous 
things. Co. Litt. 379. 

Periculum rei venditce, nondum tradifee, est emp- 
toris . The purchaser runs the risk of the loss of 
a thing sold, though not delivered. 1 Bouv. Inst, 
n. 939; 4 B. & C. 941; 4 B. & C. 481. 

Perpelua lex est , nullam legem humanum ac 
positivam perpeiuam esse; et clausula quee abroga - 
tionem excludit initio non valet . It is a perpetual 
law that no human or positive law can be per¬ 
petual; and a clause in a law which precludes the 
power of abrogation is void aft initio. Bacon’s 
Max. in Reg. 19. 

Perpetuities are odious in law and equity. 

Persona conjunct a cequiparatur inferesse proprio . 
A person united equal one’s own interest. Bacon’s 
Max. Reg. 18. This means that a personal con¬ 
nexion, as nearness of blood or kindred, may in 
some cases, raise a use. 

Perspicua vera non sunt probanda. Plain truths 
need not be proved. Co. Litt. 16. 

Pirata est hostis humani generis . A pirate is an 
enemy of the human race. 3 Co. Inst. 113. 

Pluralis nume.rus est duobus contenlus. The 
plural number is contained in two. 1 Roll. R. 
476. 

Pluralities are odious in law. 

Plures cohceredes sunt quasi unnm corpus t propter 
unit at em juris quod habent . Several co-heirs arc as 
one body, by reason of the unity of right which 
they possess. Co. Litt. 163. 

Plures participes sunt quasi unum corpus , in eo 


quod unnm jus habent. Several partners are as one 
body, by reason of the unity of their rights. Co 
Litt. 164. 

Plus axemjdtt quam pcccala nocent . Examo es 
hurt more than offences 

Plus peccat auctor quam actor. The instigator 
of a crime is worse than he who perpetrates it. 
5 Co. $9. 

Plus valet units ocnlulus testis, quam annti d*. 
ccrn. One eye witness is better than ten ear 
ones. 4 Inst. 279. 

Piena ad pancos, nictus ad omnes pervenial . A 
punishment inflicted on a few, causes a dread to 
all. 22 Vin. Ab. 550. 

Panel ex delicto dc fundi, hares tencrc non debet. 
The heir is not bound in a penalty inflicted for the 
crime of the ancestor. 2 Inst. 198. 

Panel non potest , culpa perennis crit. Punish¬ 
ment may have an end, crime is perpetual. 21 
Vin. Ab 271. 

Paua ad juiucos, mefus ad omnes. Punishment 
to few, dread or fear to all. 

Paua potius mollicnda quam exasperenda sunt. 
Punishments should rather be softened than aggra¬ 
vated. 3 Co. Inst. 220. 

Posilo nno oppositornm negafur alter mu. One 
of two opposite positions being affirmed, the other 
is denied. 3 Roll. R. 422. 

Posscssio est quasi pedis posilio. Possession is, 
as it were, the position of the foot. 3 Co. 42. 

Possession of the termer, possession of the 
reversioner. 

Possession is a good title, where no better title 
appears. 20 Vin. Ab. 27S. 

Possessor has right against all men but him who 
has the very right 

Possibility cannot be on a possibility. 

Posteriora derogani prioribus. Posterior laws 
derogate former ones. 1 Bouv. Inst. n. 90. 

Potentia non est nisi ad. boviim. Power is not 
conferred, but for the public good. 

Potentia debet sequi jusficiam, non anieccdere . 
Power ought to follow, not to precede justice. 
3 Buis. 199. 

Potentia inulilis frustra est. Useless power is 
Vain. 

Potest quis renunciare pro se, et suis, juri quod 
pro se inlroductum est. A man may relinquish, for 
himself and his heirs, a right which was intro¬ 
duced for his own benefit. See 1 Bouv. Inst. n. 83. 

Potestas stride inteipretatur. Power should be 
strictly interpreted. 

Potestas suprema seipsum dissolvare potest , ligart 
non potest. Supreme power can dissolve, but can¬ 
not bind itself. 

Potior est conditio defendentis . Better is the 
condition of the defendant, than that of the plain- 
tiff. 

Potior est conditio possidentis. Better is toe 
condition of the possessor. 

Prcepropera consilia, raro sunt prospera . Hasty 
counsels are seldom prosperous. 4 Inst. 57. 

Prcesfat cautela quam medela. Preventior is 
better than cure. Co. Litt. 304. 

Prcesumptio violent a, plena probatio . Strong 

presumption is full proof. 

Prcesumptio violent a valet in lege. Strong pre¬ 
sumption avails in law. 

Prcetex/u liciii non debet admitti illicitum. Undei 
pretext of legality, what is illegal ought not to be 
admitted. 10 Co. 88. 


MAX 


MAX 


141 


Praxis judu'um cst interpret legwn. The prac¬ 
tice of the judges is the interpreter of the laws. 
Hob. 96. 

Precedents that pass sub silentio are of little or 
no authority. 16 Yin 499. 

Precedents have ns much law as justice. 

Presentia corporis tollit envrem nominis , et veri - 
tas nominis (oilit (nvretn demonstrations. The 
presence of the body cures the error in the name; 
the truth of the name cures an error in the de¬ 
scription. Bacon’s Max. Reg. 25. 

PrcUurn su credit in locum rei. The price stands 
in the place of the thing sold. 1 Bouv. Inst. n. 
9‘i9. 

Prima pars <e quit aits cequalitas. The radical 
element ol justice is equality. 

Priucipia data seqiituilur concomitantia. Given 
principles follow their concomitants. 

Principia probant , non probaniur. Principles 
prove, they are not proved. 3 Co. 40. See Prin¬ 
ciples. 

Principiorum non cst ratio. There is no reason¬ 
ing of principles. 2 Buis. 939. See Principles . 

Principium est poiissirna pars cujusque rei. The 
principle of a thing is its most powerful part. 
10 Co. 49. 

Prior tempore , potior jure. He w'ho is before in 
time, is preferred in right. 

Pnvatorum Conventio juri publico non derogat. 
Private agreements cannot derogate from public 
law. Dig. 50, 17, 45, 1. 

Privatum cornmodum publico cedit . Private 

yields lo public good. 

Privatum incummoJum publico bono peusatur. 
Private inconvenience is made up for by public 
benefit. 

Pnvilcgium est bene fid rim personal e et extinguitur 
cum persona . A privilege is a personal benefit 
and dies with the person. 3 Buis. S. 

Prinlegium est quasi privata /ex. A privilege 
is, as it were, a private law. 2 Buis. 3 89. 

Probandi necessifas incumbit illi qui agit. The i 
necessity of proving lies with him who makes the 
charge. 

Probationes debent esse evidences , id est , perspicuce 
et faciles intelligi. Proofs ought to be made evi¬ 
dent, That is, clear and easy to be understood. 
Co. Litt. 2S3. 

ProbatU extremis, pr&sumiiur media. The ex¬ 
tremes being proved, the intermediate proceedings 
are presumed. 1 Greenl. Ev. § 20. 

Processus legis est gravis vexatio , executio legis 
coronat opus. The process of the law is a grievous 
\exation; the execution of the law crowns the 
work. Co. Litt. 289. 

Prohibetur ne quisfaciat in suo quod nocere possit 
aliuio. It is prohibited to do on one's own pro¬ 
perty that which may injure another’s. 9 Co. 59. 

Propinquior excludil propinquum; propmquus 
remofum; et remotus remotiorem. He who is nearer 
excludes him who is near; he w T ho is near, him 
who is remote; he who is remote, him who is 
more remote. Co. Litt 10. 

Proprietas ve? be rum est salus proprietatum. The 
propriety of words is the safety of property. 

Profecfio trakit subjeclionem, snbjedio projec -- 
timem. Protection draws to it subjection, subjec¬ 
tion, protection. Co. Lilt. 65. • J 

Proviso est providere prarsenfia et fuiura , non 

IaT**; A P roviFO is t0 provide for the present 
and the future, not the past. 2 Co. 72. 


Proximus est cut nemo anteccdit ; supmrtus est 
quern nemo sequitur. He is next whom no one 
precedes; he is last whom no one follows. 

Pi'udentur agit qui pr&cepto legis obtemperat. 
He acts prudently who obeys the commands of 
the law. 5 Co. 49. 

Pueri sunt dc sanguine parenlum , sed pates et 
mater non sunt de sanguine puerorum. Children 
are of the blood of their parents, but the father 
and mother are not of the blood of their children. 
3 Co. 40. 

Purchaser without notice not obliged to discover 
to his own hurt. See 4 Bouv. Inst. n. 4336. 

Qua ab hostibus capiuntur , statim capientxum 
fiunt. Things taken from public enemies imme¬ 
diately become, the property of the captors. See 
Infra prasidia. 

Quce ad unumfincm loquuta sunt; non debent ad 
alium detorqueri. Words spoken to one end, ought 
not to be perverted To another. 4 Co. 14. 

Quce eoh ccrent persona d persona Separari neque- 
nnt. Things which belong to the person ought not 
to be separated from the person. Jenk. Cent. 28. 

Quce communi legi derogant stride interpret ant nr. 
Laws which derogate from the common lavs’ ought 
to be strictly construed. Jenk. Cent. 221. 

Quce contra rationem juris introducia sunt , non 
dchent trahi in conscquendam. Things introduced 
contrary to the reason of the law, ought not to be 
drawn into precedents. 12 Co. 75. 

Qua ? dnbita/ionis causa tollenda inseruntur corrc- 
munem legem non ladunt. Whatever is inserted 
for I he purpose of removing doubt, does not hurt 
or affect the common law. Co. Litt. 205. 

Qu.a> incontinenli vel certo fiunt in esse videntur 
Whatever is done directly and certainly, appears 
already in existence. Co. Litt. 236. 

Quce in curia acta sunt rite agi preesumuntur . 
Whatever is done in court is presumed to be 
rightly done. 3 Buis. 43. 

Quce in partes dividi nequeunt solida, a singulis 
preestantur. Things which cannot be divided into 
parts are rendered entire severally. 6 Co. 1. 

Quce inter alios acta sunt nemini nocere debent , sed 
prodesse possunt. Transactions betw r een strangers 
may benefit, but cannot injure, persons who are 
parties to them. 6 Co. 1. 

Quce mala sunt inchoata in principio vex bono 
peragantur exitu. Things bad in the commence¬ 
ment seldom end well. 4 Co. 2. 

Quce non valeant singula, juncta juvant. Things 
which do not avail singly, when united Have an 
effect. 3 Buis. 132. 

Qua prater consuetudinem et morem m a jorum 
fiunt , neque placent , necque recta videntur. What 
is done contrary to the custom of our ancestors, 
neither pleases nor appears right. 4 Co. 78. 

Qua rerum naturd prohibentnr , nulla lege corc- 
firrnata sunt. What is prohibited in the nature of 
things, cannot be confirmed by law'. Finch’s 
Law, 74. 

Qucrcunquc infra rationem legis inv&niuniur , infra 
legem ipsam esse judicantur. Whatever appears 
within the reason of the law, ought to be consi¬ 
dered within the law itself. 2 Co. Inst. 689. 

Qvalibet concessio/ fortissime contra donatorem 
interpretanda est. Every grant is to be taken 
most strongly againt the grantor. Co. Litt. 183. 

Qualibet jurisdidio cancellos suos habel. Every 
jurisdiction has ite bounds. 
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Qucelibei pcena corporalis, quam vis minima , 
major est qudlibet jHEnd pecuniar id. Every cor¬ 
poral punishment, although the very least, is 
greater than pecuniary punishment. 3 Inst. 220. 

Queer as de dubiis , legem bene discere si vis . In¬ 
quire into doubtful points if you wish to under¬ 
stand the law well. 

Qucerere dal sapere quce sunt legitima verL To 
inquire into th^m, is the way to know what things 
are really true. Litt. § 443. 

Quaiiias q:u? inesse debetfacile prasumitur. A 
quality which oight to form a part, is easily pre¬ 
sumed. 

Quam longum dsbet esse rationabile tern pus, non 
definitur in lege, sed pendet ex discretione justiciario- 
rum. What is reasonable time , the law does not 
define; it is left to the discretion of the judges. 
Co. Litt. 56. See 11 Co. 44. 

Quamvis aliquid per se non sit malum y tamen si 
sit mali exempli , non es* faciendum. Although, in 
itself, a thing may not be had, yet, if it holds out 
a bad example, it is not to be done. 2 Co. Inst. 
564. 

Quamvis lex generaliter loquitur , resiringenda 
tamen est , ut cessante ratione et ipsa cessat . Al¬ 
though the law speaks generally, it is to be re¬ 
strained when the reason on which it is founded 
fails. 4 Co. Inst. 330. 

Quando abest provisio partis , adest provisio legis. 
A defect in the provision of the party is supplied 
by a provision of the law. 6 Vin. Ah. 49. 

Quando aliquid prohibetur ex directo, prohibelur 
et per obliquum . When anything is prohibited 
directly, is is prohibited indirectly. Co. Litt. 223. 

Quando charta continet gcneralem clausulam , 
posteaque descendit ad. verba specialia qu<E clausula 
generali sunt consentanea,'interpretanda est charta 
secundum verba specialia. When a deed contains a 
general clause, and afterwards descends to special 
words, consistent with the general clause, the deed 
is to be construed according to the special words. 
8 Co. 154. 

Quando de una et eadem re, duo onerabiles existunt 9 
unus , pro insufficieniia alterius, de iniegro onerabi- 
tur . When two persons are liable on a joint obli¬ 
gation, if one makes default the other must bear 
the whole. 2 Co. Inst. 277. 

Quando dispositio referri potest ad duos res , iia 
quod secundum relationem unam viiiatur et secun¬ 
dum alteram utilis sit, turn facienda est relaiio ad 
illam ut valeat dispositio . When a disposition may 
be made to refer to two things, so that according 
to one reference, it would be vitiated, and by the 
other it would be made effectual, such a reference 
must be made to the disposition which is to have 
effect. 6 Co. 76. 

Quando diversi consideraniur actus ad aliquem 
staturn perficicitdiim, plus respicit lex actum origi- 
nalem When two different acts are required to 
the formation of an estate, the law chiefly regards 
the original act. 10 Co. 49. 

Quando duo juro concurrunt in una persona, 
cequurn est ac si essent in diversis . When two rights 
concur in one person, it is the same as if they 
were in two separate persons. 4 Co. US* 

Quandt lex aliquid alicui concedit 9 concedere vide- 
tur id sine quo res ipsa esse non potest . When the 
law gives anything, it gives the means of obtainiug 
it. 5 Co. 47. 

Quando lex aliquid alicui concedit, omnia inci - 
fUntia tacite conccduniur . When the law gives 


anything, it gives tacitly what is incident to it. 

2 Co. Inst. 326; Hob. 234. 

Quando lex est specialis, ratio autem generalis, 
generaliter hx est intelligenda. When the law is 
special, but its reason is general, the law is to be 
understood generally. 2 Co Inst. 83; 10 Co. 101. 

Quando licet id quod majus , vide tur tic ere id quod 
minus . When the greater is allowed, the less 
seems to be allowed also. 

Quando plus fit quam fieri debet , vide tur etiam 
illud fieri quod faciendum est . When more is done 
than ought to be done, that shall be considered as 
performed, which should have been performed; 
as, if a man having a power to make a lease for 
ten years, make one for twenty years, it shall be 
void only for the surplus. Broom’s Max. 76; 8 
Co. 85. 

Quando verba et mens congruunt, non est inter - 
preiaiioni locus . When the words and the mind 
agree, there is no place for interpretation. 

Quem admodum ad quastioncm facti non respon¬ 
dent judices , it a ad quastionem juris non respondent 
juratores. In the same manner that judges do not 
answer to questions of fact, so jurors do not an¬ 
swer to questions of law. Co. Litt. 295. 

Qui accusal integree Jam a- sit et non criminosus. 
Let him who accuses be of a clear fame, and not 
criminal. 3 Co. Inst. 2G. 

Qui adimil medium, dirimit finem . He who takes 
away the means, destroys the end, Co. Litt. 161. 

Qui aliquid statuerit parte inaudita altera, aquum 
licet dixerit, baud cequurn facerit. He who decides 
anything, a party being unheard, though he should 
decide right, does wrong. 6 Co. 52. 

Qui bene interrogat, bene docet . He who ques¬ 
tions well, learns well. 3 Buis. 227. 

Qui bene disiinguii, bene docet . He who distin¬ 
guishes well, learns well. 2 Co. Inst. 470. 

Qui concedit aliquid, concedere videtur et id sine 
quo concessio est imta, sine quo res ipsa esse non . 
potuit . He who grants anything, is considered as 
granting that, without which his grant would be 
idle, without which the thing itself could not 
exist. 11 Co. 52. 

Qiu confirmat nihil dad . He who confirms does 
not give. 2 Bouv. Inst. n. 2069. 

Qui contemnit prezeeptum , conicmnit pr&cipien- 
iem : He who contemns the precept, contemns 
the party giving it. 12 Co. 96. 

Qui cum alio contrahit, vel est, vel debet esse non 
ignarus conditio ejus . He who contracts, knows, 
or ought to know, the quality of the person with 
whom he contracts, otherwise he is not excusable. 
Dig. 50, 17, 19; 2 Haeg. Consist. Rep. 61. 

Qui destruit medium, dcstruii finem. He who 
destroys the means, destroys the end. 11 Co. 51 ; 
Shep. To. 342. 

Qui doit inheriter at pere , doit inheritor al fitz . 
He who ought to inherit from the father, ought to 
inherit from the son. 

Qui ex damnato coitu nascuntur, inter liberos non 
computantur. He who is born of an illicit union, 
is not counted among the children. Co. Litt. 8. 
See t Bouv. Inst. n. 289. 

Qui everiit causarn, evertit causatum futurum. 
He who overthrows the cause, overthrows its 
future effects. 10 Co. 51. 

Qui facit per alium facit per se. He who acts 
by or through another, acts for himself. 1 Bl. 
Com. 429; Story, Ag. § 440; 2 Bouv. Inst, n 
1273, 1335, 1336; 7 Man. & Gr. 22, 33. 
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Qui haba 'uridictionetn absolvendi, habct juris ■ 
dictioncm ligmuli. He who has jurisdiction to 
loosen, has jurisdiction to bind. 12 Co. 59. 

Qfti hare) in litera , heerct in corticc . He who 
adheres to the letter, adheres to the bark. Co. 
Litt. 289. 

Qui ignorat quantum solvere debeat, nor. potest 
inrpro5i<$ viderc. He who does not know what he 
oi'jjcht to pav. does not want probity in not paying. 
Lhg. 50. 17, 99. 

Qui in utero est, pro jatn nato habefur quofies dc 
(j is commode quceritur. He who is in the womb, 
is considered as born, whenever it is for his 
benefit. 

Qui jure suo utitur, nemini facit injuriam . He 
who uses his legal rights, harms no one. 

Qui jnssu judicis aliquod fuerit non videiur dolo 
malo fccisse, quia parerc necesse est . He who does 
anything by command of a judge, will not be sup¬ 
posed to have acted from an improper motive, 
because it was necessary to obey. 10 Co. 70. 

Qui male agit, odit lucent. He who acts badly, 
hates the light. 7 Co. 66. 

Qui melius pro6a/, melius habet. He who proves 
n ost. recovers most. 9 Vin. Ah. 235. 

Qui molitur insidias in patriain, id facit quod 
iisxnus nauta perforans navem in qua vekitur. He 
who betrays his country, is like the insane sailor 
who bores a hole in the ship which carries him. 

3 Co. Inst. 36. 

/Qui nascitur sine legitimo matrimonio, matreni 
sequitur. He who is born out of lawful matri¬ 
mony, follows the condition of the mother. 

Qui non cadunt in constaniem vireni, vani timores 
sunt cesiimandi. Those are vain fears which do not 
affect a man of a firm mind. 7 Co. 27. 

Qui non habet in are luat in cor pare, ne quis 
peccatur impune. He who cannot pay with his 
purse, must suffer in his person, lest he who 
effends should go unpunished. 2 Co. Inst. 173; 

4 B1 Com. 20. 

Qui non improbat, approbate He who does not 
disapprove, approves. 3 Co. Inst. 27. 

Qui non liber c veritatem pronunciat , pr odit or est 
veritatis. He who does not willingly speak the 
truth, is a betrayer of the truth. 

Qui non obstat quod obsiare potest facere videiur. 
He who does not prevent what he can, seems to 
commit the thing. 2 Co. Inst. 146. 

Qui non prohibit quod prohibere potest assenlire 
videtur. He who does not forbid what he can for¬ 
bid, seems to assent. 2 Inst. 305. 

Qui non propulsat injuriam quando potest, infert. 
He wbo does not repel a wrong when he can, 
induces it. Jenk. Cent. 271. 

Qui obstruit aditum , destruit commodum. He 
who obstructs an entrance, destroys a conve- 
niency. Co. Litt. 161 

Qui omne dicit , nihil excludit. He who says all, 
excludes nothing. 4 Inst. 81. 

Qui parcit nocentibus, innocentibus punit . He 
who spares the guilty, punishes the innocent. 

Qui peccat ebrius, luat sobrius. He who offends 
drunk, must be punished when sober. Car. R. 133. 

Qtu per ahum facit per seipsum facere videtur. 
He who does anything through apother, is con- 
■idpred as doing it himself. Co. Litt. 258. 

Qui per fraudem agit, frustra agit . He who 
acts fraudulently acts in vain. 2 Roll. R. 17. 

Qui potest et debet vetare , jubet . He who can 
and ought to forbid, and does not, commands. 


Qui primum peccat ille facit rixam . He who 
first offends, causes the strife. 

Qui prior est tempore, potior est jure. He who 
is first or before in time, is stronger in right. Co. 
Litt. 14 a; 1 Story, Eq. Jur. § 64 d; Story, 
Bailm. § 312; 1 Bouv. Inst. n. 952; 4 Bouv. 
Inst- n. 3728. 

Qui providel sibi, providet hceredibus. He who 
provides for himself, provides for his heirs. 

Qui rationem in omnibus queerunt , rationcm svb- 
vertunt . He who seeks a reason for everything, 
subverts reason. 2 Co. 75. 

Qui semel actionem renunciaverit, amplius repetere 
non potest. He who renounces his action once, 
cannot any more repeat it. 8 Co. 59. See Re¬ 
traxit. 

Qui semel malus, semper prasumilur esse malus 
in e.odern genere. He who is once bad, is presumed 
to be always so in the same degree. Cro. Car. 317. 

Qui sentit commodum, sentire dcbcl et onus. He 
who derives a benefit from a thing, ought to feel 
the disadvantages attending it. 2 Bouv. Inst. n. 
1433. 

Qui lacct consentire videtur. He w*ho is silent 
appears to consent Jenk. Cent. 32. 

Qui iardius solvit, minus solvit. He who pays 
tardily, pays less than he ought. Jenk. Cent. 38. 

Qui tiinent, cavent et vitant. They who fear, 
take care and avoid. Off. Ex. 102. 

Qut vult decipi, decipiatur. Let him who wishes 
to be deceived, be deceived. 

Quicquid acquirilur servo , acquiritur domino- 
Whatever is acquired by the servant, is acquired 
lor the master. 15 Vin. Ab. 327. 

Quicquid plantaiur solo , solo cedit. Whatever is 
affixed to the soil belongs to it. Went. Off. Ex. 
145. 

Quicquid plantatur solo , solo cedit. Whatever 
is affixed to the soil or the realty, thereby becomes 
a parcel. See Amb. 113; 3 East, 51; and article 
Fixtures . 

Quicquid est contra normam recti est injuria. 
Whatever is against the rule of right, is a wrong. 
3 Buis. 313. 

Quicquid in exccssu actum est, lege prohibitur 
Whatever is done in excess is prohibited by law 
2 Co. Inst. 107. 

Quicquid judicis aucioritati subjicitur, novitah 
non subjicitur. Whatever is subject to the autho¬ 
rity of a judge, is not subject to novelty. 4 Co. 
Inst 66. 

Quicquid solvitur, solvitur secundum modum sol- 
ventis. Whatever is paid, is paid according to the 
manner of the payor. 2 Vern. 606. See Appro¬ 
priation. 

Quilibet potest renunciare juri pro se inducto . 
Anyone may renounce a law introduced for his 
own benefit. To this rule there are some excep¬ 
tions. See 1 Bouv. Inst. n. 83. 

Qusquis est qui velit juris consultus haberi , con- 
tinuet studium, velit a quocunque doceri. Whoever 
wishes to be a lawyer, let him continually study, 
and desire to be taught everything. 

Quod ab initio non valet, in iractu temporis non 
convalescere. What is not good in the beginning 
cannot be rendered good by time. Merl. Rep. 
verbo Regie de Droit. This, though true in gene¬ 
ral, is not universally bo. 3 

Quod ad ju9 naturale attinet , omnes homines 
aquales sunt. All men are equal before the natural 
law. Dig. 50, 17, 32. 
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Quod alias bonurn et just urn est, si per vim ve.l 
fraudern petatur, malum et injustum ejficitur. 
What is otherwise good and just, if sought by 
force or fraud, becomes bad and unjust. 3 Co. 
78. 

Quod constat dare, non debet verificari. What is 
clearly apparent need not be proved. 

Quod constat curios, opcre testium non indigef. 
What appears to the court needs not the help of 
witnesses. 2 Inst. 662. 

Quod, contra legem jit, pro infecto habetur. What 
is done contrary to the law, is considered as not 
done. 4 Co 3L. No one can derive any advantage 
from such an act. 

Quod contra juris rationem. recepfmn est, non est 
produccndum ad consequentias. What has been 
admitted against the spirit of the law, ought not 
to be heard. Dig. 50, 17, 141. 

Quod demonstrandi causa additur rex satis de¬ 
monstrate, frusta Jit. What is added to a thing 
sufficiently palpable, for the purpose of demonstra¬ 
tion, is vain. 10 Co. 113. 

Quod dubitas , ne feceris. When you doubt, do 
not act. 

Quod, est ex necessitate nunquam introducitur , 
nisi quando neccssarium . What is introduced of 
necessity, is never introduced except when neces¬ 
sary. 2 Roll. R. 512. 

Quod, est inconveniens, ant contra rationem non 
permissuxn est in lege. What is inconvenient or 
contrary to reason, is not allowed in law. Co. 
Litt. 178. 

Quod est necessarium est licitum. What is neces¬ 
sary is lawful. 

Quod factum est , cum in obscuro sit , ex affectione 
cujusquc capii interpretaiionern . Doubtful and am¬ 
biguous clauses ought to be construed according 
to the intentions of the parties. Dig. 50, 17, 
168, 1. 

Quod fieri non debet, factum valet . What ought 
not to be done, when done, is valid. 5 Co. 38. 

Quod inconsulto fecimus, consultius revocemus . 
What is done without consideration or reflection, 
upon better consideration we should revoke or 
undo. 

Quod in minori valet, valcbit in majori ; et quod 
in majori non valet , nec valebit in minori . What 
avails in the less, will avail in the greater; and 
what will not avail in the greater, will not avail 
in the less. Co. Litt. 260. 

Quod in uno similium valet, valcbit in altere. 
What avails in one of two similar things, will 
avail in the other. Co. Litt. 191. 

Quod initio vitiosum est, non potest tractu tem- 
poris convalescerc . Time cannot render valid an 
act void in its origin. Dig. 50, 17, 29. 

Quod meum est sine me auferri non potest. What 
is mine cannot be taken away without my con¬ 
sent. Jenk. Cent. 251. Sed vide Eminent Do¬ 
main. 

Quod necessarie intelligitur id non deesi . What 
is necessarily understood is not wanting. 1 Buis. 
71. 

Quod necessitas cogit, defendit . What necessity 
forces, it justifies. Hal. PI. Cr. 54. 

Quod non apparel non est , et non apparel judi¬ 
cial if er ante judicium. What appears not does not 
exist, and nothing appears judicially before judg¬ 
ment. 2 Co. Inst. 479. 

Quod xion habet principxum non kabet finum • 
What has no beginning has no end. Co. Litt. 345. 


Quod non legit ur, non credit ur. What is no I 
read, is not believed. 4 Co. 304. 

Quod non valet in principalia, in accessoria seu 
consequentia non valebit; et quod rion valet in magis 
propinquo. non valebit in magis remoto . What is 
not good in its principal, will not be good as to 
accessories or consequences; and what is not of 
force as regards things near, will not he of force 
as to things remote. 8 Co. 78- 

Quod. nullius est id ratione naturali occupanti 
conceditur . What belongs to no one, naturally 
belongs to the first occupant. Inst. 2, 1, 12; 1 
Bouv. Inst. n. 491. 

Quod nullius esse potest, id ut alicujus fierei nulla 
obligatio valet ejficere. Those things which cannot 
be acquired as property, cannot be the object of 
an agreement. Dig. 50, 17, 182. 

Quod pendet , non est pro eo , quasi sit. What is 
in suspense is considered as not existing. Dig, 50, 
17, 169, 1. 

Quod per me non possum, nec per aliurn. What 
I cannot do in person, I cannot do by proxy. 4 
Co. 24. 

Quod per recordum probatum, non debet esse 
negaiwn . What is proved by the record, ought 
not to be denied. 

Quod populus postremum jussit, id jus ratum esto. 
What the people have last enacted, let that be the 
established law. 

Quod prius est verius est; et quod prius est tem¬ 
pore potius est jure . What is first is truest; and 
what comes first in time, is best in law. Co. 
Litt. 347. 

Quod pro minore licitum est, et pro majore licitum 
est. What is lawful in the less, is lawful in the 
greater. 8 Co. 43. 

Quod quis ex culpa, sua damnum sentit, non in- 
telliedtur damnum sentire. He who suffers a da- 
mage by his own fault, has no right to complain. 
Dig. 50,17, 203. 

Quod quisquis norat in hoc se exerceat. Let 
every one employ himself in what he knows. 11 
; Co. 10. 

Quod remedio destituitur ipsa re valet si culpa 
absit. What is without a remedy is valid by the 
thing itself. Bacon’s Max. Reg. 9. 

Quod spmel meum est amplius meum esse non 
potest Co. Litt. 49; Shep. To. 212. 

Quod sub cert a forma concession vel reservatum 
est, non trahitur ad valorem vel compensationem . 
That which is granted or reserved under a certain 
form, is not to he drawn into a valuation. Bacon’s 
Max. Reg. 4. 

Quod solo inadificatur solo ced.it. Whatever is 
built on the soil is an accessory of the soil. Inst. 
2, 1,29; 16 Mass. 449; 2 Bouv. Inst. n. 1571. 

Quod taciti iritelligitur deesse non videiur. What 
is tacitly understood does not appear to he want¬ 
ing. 4 Co. 22. 

Quod vanum et inutile est, lex non requirii. The 
law does not require what is vain and useless. 

C o ■ L i 11 • 319 • 

Quofiens dubia interpretatio liber/afis est, secun¬ 
dum libertatem respondendum erit . Whenever 
there is a doubt between liberty and slavery, the 
decision must be in favor of liberty* Dig. 50, 17, 
20 . 

Qioties in verbis nulla est ambtguiias ihi nulla 
expositio contra verba fienda est . When there is no 
ambiguity in the words, then no exposition con 
trarv to the words is to be made. Co. Lilt. 147 
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Ratihabitio mandato tequiparafur . Ratification 
is equal to a command* Dig* 4<>, 3, 12, 4. 

Ratio est t'onualis causa consn c t ud in is. Reason 
is the formal cause ol custom. 

Ratio est legis tinima, mutata legis rahone muta- 
tur et lex. Reason is the soul of the law; the 
reason of the law being changed, the law is also 
changed. 

Ratio est radius divini luminis. Reason is a ray 
of divine light. Co. Litt. 232* 

Ratio et audoritas duo claiHssima mundi lumina. 
Reason and authority are the two brightest lights 
in the world. 4 Co. Inst. 320. 

Ratio in jure ce quit as Integra. Reason in law is 
perfect equity. 

Ratio legis est anima legis. The reason of the 
law is the soul of the law. 

Ratio won claudiiur loco . Reason is not confined 
to any place. 

Ratio potest allegari deficiente lege, sed vera et lc- 
galis et non apparens. Reason may be alleged when 
the law is defective, but it must be true and legal 
reason, and not merely apparent. 6 Co. Litt. 191. 

Re. verbis , script o, consensu , iradiiione , junciura 
vestes, sumere pacta solcnt. Compacts are accus¬ 
tomed to be clothed by the thing itself, by words, 
by writing, by consent, by delivery. Plow. 161. 

Rcceditur a placitis juris y potius quam injuria et 
deHcta maneant impuniia. Positive rules of law 
will be receded from, rather than crimes and 
wrongs should remain unpunished. Bacon’s Max. 
Reg. 12. This applies only to such maxims as 
are called placita juris; these will be dispensed 
with rather than crimes should go unpunished, 
quia salus popnli suprema lex y because the public 
safety is the supreme law. 

Re cor da sunt vestigia vetusiatis et veritaiis . Re¬ 
cords are vestiges of antiquity and truth. 2 Roll. 
R. 296. 

Rccurrendum est ad extraordinarium quando non 
ralet ordiuariv,m. We must have recourse to what 
is extraordinary, when what is ordinary fails. 

Regula pro lege , st deficit lex . In default of the 
law, the maxim rules. 

Regularifer non valet pactum dare mea non alie - 
nanda. Regularly a contract not to alienate my 
property is not binding. Co. Litt. 223. 

Rei turpis nullum manda/um est . A mandate 
of an illegal thing is void. Dig. 17, 1, 6, 3. 

Reipublicee interest voluntaies defunctorum effect - 
um sortiri It concerns the state that the wills of 
the dead should have their effect. 

Relatio est fictio juris et intenia ad unum. Refer¬ 
ence is a fiction of law, and intent to one thing, 
3 Co. 28. 

Relatio semper fiat ut valeat disposiHo. Reference 
should always be had in such a manner that a dis¬ 
position in a will should avail. 6 Co. 76. 

Relation never defeats collateral acts. 18 Vin. 

Ab. 292. 

Relation 6hall never make good a void grant or 
devise of the party. 18 Yin. Ab. 292. 

Rdatiorum cognito uno y cognoscitur et alterum. 
Of things relating to each other, one being known, 
the other ig known. Cro. Jac. 539. 

Remainder can depend upon no estate but what 
beginneth at the same time the remainder doth. 

Remainder must vest at the same instant that 
the particular estate determines. 

Remainder to a person not of a capacity to take 
at the time of appointing it, is void. Plowd. 27. 
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Remedies ought to be reciprocal. 

Remedies for rights are ever favorably ex¬ 
tended. 18 Yin. Ab. 521. 

Remissus imperanti melius pare fur. A man com¬ 
manding not too strictly is best obeyed. 3 Co. 
Inst. 233. 

Rcmoto impedimento, emergit actio . The impedi¬ 
ment being removed the action arises. 5 Co. 76# 

Rent must be reserved to him from whom the 
state of the land moveth. Co. Litt. 143. 

Repellitur a sacramento inf amis. An infamous 
person is repelled or prevented from taking an 
oath. Co. Litt. 158. 

Reprobata pecunia liberal solveniem . Money 
refused liberates the debtor. 9 Co. 79. But this 
must be' understood with a qualification. See 
Tender . 

Reput at io est vulgaris opinio ubi non est veritas. 
Reputation is a vulgar opinion where there is no 
truth. 4 Co. 107. But see Character . 

Rerum ordo confunditur , si unicuiqne jurisdictio 
non servetur. The order of things is confounded 
if every one preserves not his jurisdiction. 4 Co. 
Inst. Proem. 

Rerum progressus osiendunt mulia y qua in initio 
prcecaveri sen preevideri non possunt. The progress 
of time shows many things, which at the beginning 
could not be guarded against, or foreseen. 6 Co. 
40. 

Rerum suarnm quilibet est moderator et arbiter. 
Every one is the manager and disposer of his 
own. Co. Litt. 223. 

Res denominaiur a prindpaliori parte . A thing 

is named from its principal part. 5 Co. 47. 

Res est misera ubi jus est vagam et incertum . It 
is a miserable state of things where tbe Jaw is 
vague and uncertain. 2 S^lk. 512. 

Res, generalem habet significationem , quia tam 
corporea , quam incorporea , cujuscvnque sunt generis, 
na/urce sive speciei y comprekendit . The word things 
has a general signification, which comprehends 
corporeal and incorporeal objects, of whatever 
nature, sort or specie. 3 Co. Inst. 4S2; 1 Bouv. 
Inst n. 415. 

Res inter alios acta alteri nocere non debet. Things 
done between strangers ought not to injure those 
who are not parties to them. Co. Litt. 152. 

Res judicata pro veriiaie accipitur. A thing 
adjudged must be taken for truth. Co. Litt. 103; 
Dig. 50, 17, 207. See Res judicata* 

Res judicata facii ex albo nigrum , ex nigro album , 
ex curvo rectum , ex redo turvum . A thing adjudged 
makes what was white, black; what was black, 
white; what was crooked, straight; what was 
straight, crooked. 1 Bouv. Inst. n. 840. 

Res per pecuniam astimatur , et non pecunia per 
res. The value of a thing is estimated by its worth 
in money, and the value of money is not estimated 
by reference to the thing. 9 Co. 76; 1 Bouv. Inst, 
n. 922. 

Res peril domino suo . The destruction of tbe 
thing is the loss of its ovener 2 Bouv. Inst, n, 
1456. 1466. 

Reservatio non debet esse de proficuis ipsis quia ea 
concedunfur , sed de redditu nova extra proficua. A 
reservation ought not to be of the profits them¬ 
selves, because they are granted, but from the 
new rent out of the profits. Co. Litt 142. 

Rcsignatio est juris proprii spontanea refuiaiio 
Resignation is the spontaneous relinquishment of 
one’s own right. Godb. 284. 
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Respondeat superior . Let the principal answer. 
4 Co. Inst. 114; 2 Bouv. Inst. n. 1337; 4 Bouv. 
Inst. n. 3586. 

Responsio unius non omnino auditur , The answer 
of one witness shall not be heard at all. 1 Greenl. 
Ev. § 260. This is a maxim of the civil law, 
where everything must be proved by two wit¬ 
nesses. 

Rights never die. 

Reus Icesce majcstatis punitur , ut pereat unus ne 
pereant omnes. A traitor is punished, that, by 
the death of one, all may not perish. . 4 Co. 124. 

Sacramentum habet in se ires comit.es , veritatcm, 
jusiiliam el judicium; veritas habenda est in jurato; 
juslitia el justicium in judicc . An oath has in it 
three component parts—truth, justice and judg¬ 
ment; truth in the party swearing; justice and 
judgment in the judge administering the oath. 
3 Co. Inst. 160. 

Sacramentum si fatuum fueril , licet falsum , ta- 
men non committit pcrjurium . A foolish oath, 
though false, makes not perjury. 2 Co. Inst. 
167. 

Scepe viatorem nova non veins orbila fallit , Often 
it is the new road, not the old one, which deceives 
the traveller. 4 Co. Inst. 31. 

Sapenumero ubi proprietas verborem attenditur , 
serous veritatis amitlitur . Frequently where the 
propriety of words is attended to, the meaning of 
truth is lost. 7 Co. 27. 

Salus populi est suprema lex . The safety of the 
people is the supreme law. Bacon’s Max. in Reg. 
12; Broom’s Max. 1. 

Salus ubi multi consiliarii. In many counsellors 
there is safety. 4 Co. Inst. 1. 

Sapiens incipit a fine, et quod primum est in Men - 
tione, ullirnum est in executione. A wise man 
begins with the last, and what is first in intention 
is last in execution. 10 Co. 25. 

Sapiens omnia a git cum consilio, A wise man 
does everything advisedly. 4 Co. Inst. 4. 

Sapientia. legis nummario pretio non est cesie- 
manda, The wisdom of the law cannot be valued 
by money. 

Sapientis judicis est cogitare tantum sibi ' esse 
permissum, quantum commissum et crcdiium. A 
wise man should consider as much what he pre¬ 
mises as what he commits and believes. -’ 4 Co. 
Inst. 163. 

Satisfaction should be made to that fund which 
has sustained the loss. 4 Bouv. Inst. n. 3731. 

Satius est pet ere fontes quam scctari rivulos , It 
is better to search the fountain than to cut rivu¬ 
lets. ID Co. 118. It is better to drink at the 
fountain than to sip in the streams. 

Scientia sciolorum est mixta ignorantia. The 
knowledge of smatterers is mixed ignorance. 8 
Co. 150. 

Scientia et volunii non fit injuria. A wrong is not 
done to one who knows and wills it. 

Scientia utrimque per pares contrahenfcs facit. 
Equal knowledge on both sides makes the con¬ 
tracting parties equal. 

Scire leges , non hoc est verba corum iencre, sed 
vim et potestatem . To know the laws, is not to 
observe their mere words, but their force and 
power. Dig. 1, 3, 17. 

Scire proprie est, rem ratione et per causam cog - 
noscere. To know properly is to know the reason 
and cause of a thing. Co. Litt. 1S3. 


Scire debes cum quo conirahis. You ought to 
know with whom you deal. 

Scribere est agere . To write is to act. 2 Roll, 
R. 89. 

Script(E obligaiiones scriptis lolluntur y et nudj 
consensus obligatio y contrario consensu dissolvilur. 
Written obligations are dissolved by writing, and 
obligations of naked assent by similar naked as¬ 
sent. 

Secundum naturam est, commoda cujusque rex 
eum sequi, quern sequentur incoimnoda. It is natu¬ 
ral that he who bears the charge of a thing, should 
receive the profits. Dig. 50, 17, 10. 

Sccurius expediuniur negotia cormnissa pluribus , 
et plus vide hi oculi quam oculus . Business entrust¬ 
ed to several speeds best, and several eyes see 
more than one eye. 4 Co. 46. 

Semel malus semper prasumitur esse rnalus in 
eodem gcncre . Whatever is once bad, is presumed 
to be so always in the same degree- Cro. Car. 
317. 

Semper iia fiat relatio ut raleal dispositio. Let 
the reference always be so made that the disposi¬ 
tion may avail. 6 Co. 76. 

Semper neccssitas proband i iucnmbit qui a git 
The claimant is always bound to prove: the 
burden of proof lies on him. 

Semper prosumilur pro legitimations puercn'em ) 
et filiatio non potest probari. Children are always 
presumed to be legitimate, for filiation cannot be 
proved. Co. Litt. 126. See 1 Bouv. Inst. n. 303. 

Semper prassumitur pro senteniia. Presumption 
is always in favor of the sentence. 3 Buis. 43. 

Semper specialia generalibus insunt , Special 
clauses are always comprised in general ones. 
Dig. 50, 17, 147. 

Sensus verborum est anima legis. The meaning 
of words is the spirit ol the law. 5 Co. 2. 

Sensus verborum ex causa diccndi accipiendus est, 
et sermones semper accipiendi sunt secundum 'sub¬ 
ject am materiam . The sense of w T ords is to be taken 
from the occasion of speaking them, and discourses 
are always to be interpreted according to the sub¬ 
ject-matter. 4 Co. 14. 

Senteniia facit jus, et legis interpret at io legis vim 
oblinei . The sentence gives the right, and the 
interpretation has the force of law. 

SerUentia interlocutoria revocari potest, difiniiiva 
non potest , An interlocutory sentence or order 
may be revoked, but not a final. 

Senteniia non fertur de rebus rton hquidis . Sen 
tence is not given upon a thing which is not clear 
Sequi debet poteniia jusiiliam , non pratcedere, 
Power should follow justice, not precede it. 2 Co. 
Inst. 454. 

Sermo index animu Speech is an index of the 
mind. 5 Co. 118. 

Seimo relatus ad personam, intelligi debet de ccm- 
ditione persona, A speech relating to the person, 
is to be understood as relating to his condition. 

4 Co. 16. 

Si a jure discedas vagus eris y et erunt omnia 
omnibus incerta . If you depart from the law, you 
will wander without a guide, and everything will 
be in a state of uncertainty to every one. Co. 
Litt. 227. 

Si assuetis mederi possis nova non sunt tentanda, 

If you can be relieved by accustomed remedies, 
new ones should not be tried. 10 Co 142* 

Si judicas, cognosce. If you judge, understand. 

Si meliores sunt quos ducit amor , plurcs sunt quos 
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torrigU timer. If many are better led by love, 
more are corrected by tear. Co. Litt. 392. 

£1 nu Ila si I conjcctu ra qua: ducal alio , verba in- 
telligcnhi sutt( ex proprietafc y non gi'amtnatica sed 
popuhiri cx hsm. It’there L>e no conjecture which 
leads to a ditferent result, words are to be under¬ 
stood, according to their proper meaning, not in 
a grammatical, but in a popular and ordinary sense. 
2 Kent, Com 555. 

Si quis custos fraudein pupillo fecerit, a futela 
remove nd us est. If a guardian behave fraudulently 
to his ward, he shall be removed from the guardian¬ 
ship. Jenk. Cent. 39. 

Si quis prergnaidem uxor cm r cliquit 7 non videiur 
stnc libei'is deccssisse. If a man dies, leaving his 
wife pregnant, he shall not be considered as hav¬ 
ing died childless. 

>7 s«ggestfio non sit rera, liter(t patentes vacua 
sunt. If the suggestion of a patent is false, the 
patent itself is void. 10 Co. 113. 

quid universifate debetur singulis non debeiur , 
ncc quod debet , universitas singuli debent . If any¬ 
thing is due to a corpoiation. it is not due to the 
individual members of it, nor do the members in¬ 
dividually owe what the corporation owes. Dig. 
3,4,7. 

Sic interpretandum est ut verba accipiantur cum 
effectu . Such an interpretation is to be made, 
that the words may have an effect. 

Sic utere iuo ut afienum non loedas. So use your 
own as not to injure another’s property. 1 BI. 
Com. 306; Broom's Max. 160; 4 McCord, 472; 
2 Bouv. Inst. n. 2379. 

Sicut natura nil facit per saltum , ita nec lex . As 
nature does nothing by a bound or leap, so neither 
does the law. Co. Litt. 238. 

Silent leges inter arma . Laws are silent amidst 
arms. 4 Co Inst. 70. 

Sifnplicitas est legibus arnica . Simplicity is 
favorable to the law. 4 Co. 8. 

Sine possessione usucapio procedure non potest . 
There can be no prescription without possession. 

Solemnitas juris sunt observanda . The solemni¬ 
ties of law are to be observed. Jenk. Cent. 13. 

Solo cedit quod solo inadificaiur . Whatever is 
bnilt on the soil belongs to the sofi. Inst 2, 1, 
29. See 1 Mackeld. Civ. Law, § 268; 2 Bouv. 
Inst. n. 1571. 

Solo cedit quod solo implantatur. What is planted 
in the soil belongs to the soil, Inst. 2, 1, 32; 2 
Bouv. Inst. n. 1572. 

Solus Deus haredem facit. God alone makes the 
heir. 

Solutio pretii, empiiones loco habetur. The pay¬ 
ment of the price stands in the place of a sale. 

Spes est vigilantis semnium. Hope is the dream 
of the vigilant. 4 Co Inst. 203. 

Spes impunitatis continuum affectum trUmit de- 
linquendi. The hope of impunity holds out a con¬ 
tinual temptation to crime. 3 Co. Inst. 236. 

Spoliatus debet ante omnia resiitui. Spoil ought 
to be restored before anything else. 2 Co. Inst 
714. 

Spondet periiiam artis. He promises to use the 
skill of his art. Poth. Louage, n. 425; Jones, 
Bailm. 22, 53, 62, 97, 120; Domat, liv. 1 4 t. 4, s. 
8, n. 1; 1 Story, Bailm. § 431; 1 Bell’s Com. 459. 
0th ed.; 1 Bouv. Inst. n. 1004. 

Stabil preesumptio donee probetur in contrarium. 
A presumption will stand good until the contrary 
is proved. Hob. 297. 


Statuta pro publico commodo late interpretautur. 
Statutes made for the public good ought to be 
liberally construed. Jenk. Cent. 21. 

St at ut urn affirm a drum non derogat comrnuni legi. 
An affirmative statute does not take from the 
common law. Jenk. Cen£. 24. 

Stalutum generalizer est intelligendum quarulo 
verba statuti sunt special ia, ratio autem generatis . 
When the words of a statute are special, but the 
reason of it general, it is to be understood gene¬ 
rally 10 Co. 101. 

Statutum speciale -staiuio speciali non derogat • 
One special statute does not take away from an¬ 
other special statute. Jenk. Cent. 199. 

Sublata causa tollitur effect us. Remove the cause 
and the effect will cease. 2 Bl. Com. 203. 

Sublata veneratione rnagistratuum , respublica ruit. 
The commonwealth perishes, if respect for magis¬ 
trates be taken away. 

Subtato fundamento cadit opus . Remove the 
foundation, the structure or work falls. 

Sublato principali tollitur adjunctum . If the 
principal be taken away, the adjunct is also taken 
away. Co. Litt. 389. 

Summum jus } summa injuria. The rigor or 
height of law, is the height of wrong. Hob. 123; 
1 Chan. Rep. 4. 

Superffua non nocent. Superfluities do no injury. 

Surplusagium non nocet. Surplusage does no 
harm. 3 Bouv. Inst. n. 2949. 

Tacit a queedam habentur pro expressis. Things 
silent are sometimes considered as expressed. 8 
Co. 40. 

Tatis interpretatio semper flenda est , ut evitetur 
absurdum , et inconveniens, et ne judicium sit iltuso- 
rium . Interpretation is always to be made in 
such a manner, that what is absurd and inconve¬ 
nient is to be avoided, so that the judgment be not 
nugatory. 1 Co. 52. 

Talis non est eadem , nam nullum,'simile est idem. 
What is like is not the 6ame, for nothing similar 
is the same. 4 Co. 18. 

Tardum bona valent , quantum vendi possunt . 
Things are worth what they will sell for. 3 Co- 
Inst. 305. 

Terminus annorum cert us debet esse et deter mi 
naius. A term of years ought to be certain and 
determinate. Co. Litt. 45. 

Terra transit cum onere. Land passes with the 
incumbrances. Co. Litt. 231. 

Testamenta latissimam interpret at icnem habert 
debent . Wills ought to have the broadest inter¬ 
pretation. 

Testamentum omne movie consumatum. Every 
will is completed by death. Co. Litt. 232. 

Testatoris ultima voluntas est perimplenda secun¬ 
dum veram intentzonem suam. The last will of a 
testator is to be fulfilled according to his real 
intention. Co. Litt. 232. 

Testibus deponentibus in ppri nurnero dignioribus 
est credendum. When the number of witnesses is 
equal on both sides, the more worthy are to be 
believed. 4 Co. Inst. 279. 

Testis de visu preeponderat aliis An eye witness 
outweighs others. 4 Co. Inst. 470. 

Testis nemo in sud causd esse potest . No one can 
be a witness in his own cause. 

Testis oculatus unus plus valet quam auritx decern . 
One eye witness is worth ten ear witnesses. See 
3 Bouv. Inst. n. 3154. 
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Timor es vani sunt cestimandi qui non cadunt in 
constaniem virutn. Fears, which have no fixed 
persons for their object, are vain. 7 Co. 17* 

That which I may defeat by my entry, I make 
good by my confirmation. Co. Lilt. 300. 

The fund which has received the benefit should 
make the satisfaction. 4 Bouv. Inst, n 3730. 

Things shall not be void which may possibly 
be good. 

Trusts survive. 

Totum prefcrtnr uni cuique parte. The whole 
is preferable to any single part. 3 Co. 41. 

Tout ce que la loi ne defend pas est permis. Every- 
thing is permitted, which is not forbidden by law r . 

Tonic exception non surecillee tend d prendre, la 
place du principe, Every exception not watched 
tends to assume the place of the principle. 

Tractent fabnlia fabru Let smiths perform the 
work of smiths. 3 Co. Epist. 

Traditio loqui facil chart am . Delivery makes 
tb e deed speak. 5 Co. t. 

Transgrcssione. multiplieda 9 ci’escat pcena injfictio . 
When transgression is multiplied, let the infliction 
of punishment be increased. 2 Co. Inst. 470. 

Trialio ibi semper debet fieri } ubi juralorcs mclio- 
rem possunt habere notitiam . Trial ought always 
to be had where the jury have the best knowledge. 

7 Co. 1. 

Tuiyis est pars qua non convcnit cum suo toto . 
That part is bad which accords not with the 
whole. Plow. 161. 

Tuta est custodia qua sibimet creditur. That 
guardianship is secure which trusts to itself alone. 

Tulins erratur ex parte mittioro . It is safer to 
err on the side of mercy. 3 Inst. 220. 

Ubi n liquid impeditur propter unum , eo remoto , 
tollitur impedhnentum. When anything is impeded 
by one single cause, if that be removed the im¬ 
pediment is removed. 7 Co. 77. 

Ubi cessat re medium ordinarium ibi decurritur 
ad extraordinarium. When a common remedy 
ceases to be of service, recourse must be had to 
an extraordinary one. 4 Co. 93. 

Ubi culpa est ibi pcena subessc debet. Where 
there is culpability, there punishment ought to be. 

Ubi eadern ratio , ibi idem lex. Where there is 
the same reason, there is the same law. 7 Co. 18. 

Ubi damna dantur> rictus victori in expensis con - 
demnari debet • Where damages are given, the 
losing party should pay the costs of the victor. 2 
Inst. 289. 

Ubi factum nullum ibi sortia nulla . Where 
there is no deed committed, there can be no con¬ 
sequence. 4 Co. 43. 

Ubi jus t ibi remedium. Where there is a right, 
there is a remedy. 1 T. R. 512; Co. Litt. 197, b; 

3 Bouv. Inst. n. 2411; 4 Bouv. Inst. n. 3726. 

Ubi jus inccrtum , ibi jus nullum. Where the 
law is uncertain, there is no law. 

Ubi lex aliquem cogit ostendere causam, necesse 
fst quod causa sit just a et legitima . Where the law 
compels a man to show cause, the cause ought to 
be just and legal. 2 Co. Inst. 269. 

Ubi lex est spccialis , et ratio ejus generalise gene¬ 
ral ii rr accipienda est. Where the law is special 
and the reason of it is general, it ought to be taken 
as being general. 2 Co. Inst. 43. 

Ubi lex non distinguit % uec nos distingue re debc- 
mus. Where the law does not distinguish, we 
ought not to distinguish, 7 Co. 5. 


Ubi major pars est, ibi totum . Where i? the 
greater part, there is the whole. Moor, 57S. 

Ubi non adest norma legis , omnia quasi pro 
suspectis habenda sunt . When the law fails to 
serve as a rule, almost everything ought to be 
suspected. Bacon, De Aug. Sci. Aph. 25. 

Ubi non est condendi audoritas, ibi non est parendi 
necessitas. Where there is no authority to enforce, 
there is no authority to obey. Dav. 69. 

Ubi non est directa lex, slundum esi arbiirio judi- 
cis, vcl proccdcndum ad similia . Where there is no 
direct law, the opinion of the judges ought to be 
taken, or reference made to similar cases. 

Ubi non est lex , non est iransgressio quoad mun- 
dum. Where there is no law there is no trans¬ 
gression, as it regards the world. 

Ubi non est principalis non potest esse accessorius . 
Where there is no principal there is no accessory. 
4 Co. 43. 

Ubi nullum matrimonium ibi nullum dos . Where 
there is no marriage there is no dower. Co. Litt. 32. 

Ubi periculum , ibi et lucrum collocatur . He at 
whose risk a thing is, should receive the profits 
arising from it. 

Ubi quid general iter conccdiiur, in est hcec excep¬ 
tion si non aliquid sit contra jus fasque. Where a 
thing is conceded generally, this exception arises, 
that there shall be nothing contrary to law and 
right. 10 Co. 76. 

Ubi quis delinquit ibi punictur. Let a man be 
punished when he commits the offence. 6 Co. 47. 

Ubicunque est injuria , ibi damnum sequilur . 
Wherever there is a wrong, there damages follow. 
10 Co. 116 

Ultima voluntas testatoris est penmplenda secun - 
duin veram inteniionem suavl. The last will of a 
testator is- to be fulfilled according to his true 
intention. Co. Litt. 322. 

Ultra posse non est esse , et vice versa. What is 
beyond possibility cannot exist, and the reverse/ 
what cannot exist is not possible. 

Una persona vix potest mpplerc vices duorum. 
One person can scarcely supply the place of two. 

4 Co. 118. 

Universalia sunt notoria singularibus . Things 
universal are better known than things particular. 

2 Roll. R. 294. 

Universitas vel corporaiio non dicitur aliquid 
facer e nisi id sil collegial iter deliberatum, etiamsi 
'major pars id facial. An university or corporation 
is not said to do anything unless it be deliberated 
upon collegiately, although the majority should do 
it. Dav. 48. 

Uno absurdo dato , infimta sequuniur. One ab¬ 
surdity being allowed, an infinity follow. 1 Co. 
1 ° 2 . 

Unumquodque eodem modo quo colligatum est 
dissolvitur. In the same manner in which a thing 
is bound, it is loosened. 2 Roll. Rep. 39. 

Unumquodque est id quod est principal ius in ipso . 
That which is the principal part of a thing is the 

thing itself Hob. 123. 

Unumquodque dissolvatur eo modo quo coliigafur . 
Everything is dissolved by the same mode in 
which it is bound together. 

Usury is odious in law. 

Ut pana ad paucos , metus ad omnes pervetuaf 
That by the punishment of ft few, the fear of it 
may affect all- 4 Inst. 63. 

Ut res magis valeat quarti pereat. That the 
thing may rather have effect than be destroyed* 
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l tile per in utile non vitiatnr. What is useful is 
not vitiated hv the useless 3 Bouv. Inst. n. 2949, 
3293: 2 Wheat- 221; 2 S. & R. 298; 17 S. & R. 
297; 6 Mass. 303. 

Valent quantum valert poles/. It shall have 
effect as far as it can have effect. 

I’timi est ilia potentia qua nunquarn venit in 
actum . Vain is that power which is never brought 
into action. 2 Co. 51. 

I ,/m timores sun/ as/iniandi, qui non cadunt in 
cons! ant cm virum. Vain are those fears which 
aff et not a valiant man. 7 Co. 27. 

I 'ctulcns candem rein dtiobus falsarius cs/. It is 
fraudulent to sell the same thing twice Jenk. 
Cent. 107. See S/alionat. 

VcniiT facili/as incentivum est ddinquendi. Fa¬ 
cility of pardon is an incentive to crime. 3 Inst. 
236.' 

\ erba aliquid operari debent, verba cum effedu 
sunt accipienda. Words are to be taken so as to 
have effect. Bacon’s Max. Reg. 3, p. 47. See 
J Oner on Ins. 210, 211, 216. 

Verba aquivoca ac in dubio sensu posita. intelli - 
guntur dignori et potentiori se?isu. Equivocal words 
and those in a doubtful sense are to be taken in 
their best and most effective sense. 6 Co. 20. 

Verba currenlis monetcr. y tempus solutionis de¬ 
signed. The words current money, refer to the 
time of payment. Dav. 20. 

Verba dicta de persona , intelligi debent dc coudi- 
tione persona Words spoken of the person are to 
be understood of the condition of the person. 2 
Roll. R. 72. 

Verba fortius accipieniur contra proferentem. 
Words are to be taken most strongly against him 
■who uses them. Bacon’s Max. Reg. 3; 1 Bouv. 
Inst. n. 661. 

Verba generalia generaliter sunt intelligenda. 
General words are to be generally understood. 3 
Co. Inst. 76. 

Verba generalia restringuntur ad habilitatem rei 
i el apiihldinem personae. General words must be 
restricted to the nature of the subject matter or 
the aptitude of the person. Bacon’s Max. in reg, 
10 . 

Verba generalia restringuntur ad habilitatem rei 
tel persona. General words must be confined or 
restrained to the nature of the subject or the apti¬ 
tude of the person. Bacon’s Max. Reg 10. 

Verba intentioni, non e contra y debent inservire. 
Words ought to be made subservient to the intent, 
not contrary to it 8 Co. 94. 

Perba ita sunt intelligenda , ut res magis valeat 
quam pereat. Words are to be so understood that 
the subject-matter may be preserved rather than 
destroyed. Bacon’s Max. in Reg. 3. 

P erba nihil operandi melius est quam absurde . 
It is better that words should have no operation, 
than to operate absurdly. 

Verba posteriora propter certitudiiiem addita , ad 
prior a quae ceriifudine indigent , sunt referenda. 
Word3 added for the purpose of cerlainty are to 
be referred to preceding words, in which certainty 
is wanting. 

Verba rei at a hac maximi operantur per referen- 
tiam ut in eis in esse indentur. Words referred to 
other words operate chiefly by the reference which 
■ ppearsto be implied towards them. Co. Litt. 859. 

1 ?redictum. quasi dictum veritas; ut judicium , 
quasi juris dictum. A verdict is, as it were, the 


saying of the truth , in the same manner that a 
judgment is the saying of the law. Co. Litt. 226. 

P'eritas demonstraiionis toll it error em noviihis. 
The truth of the demonstration removes the error 
of the name. Ld. Raym. 303. See Legatee . 

P T eritas nihil vereiur nisi abscondi. T ruth fears 
nothing but concealment. 9 Co. 20. 

Veritas nimium altercando amitiitur. By too 
much altercation,truth is lost. Hob. 344. 

Veritatem qui non libere pronunciat, prodiior est 
veHtaiis. He who does not speak the truth, is a 
traitor to the truth. 

Picarius non habet vicaruim . A deputy cannot 
appoint a deputy. Branch’s Max. 38; Broom’s 
Max. 384; 2 Bouv. Inst. n. 1300. 

Vigilantibus et non dormientibus serviunt leges. 
The law's serve the vigilant, not those who sleep 
upon their rights. 2 Bouv. Inst. n. 2327. See 
Laches. 

Piperina est cxqiositio qua corrodit viscera text us. 
That is a viperous exposition which gnaws or eats 
out the bowels of the text. 11 Co. 34. 

Vir et uxor consenlur in lege una persona. Hus¬ 
band and wife are considered one person in law. 
Co. Litt. 112. 

Vis legibus csl inimica. Force is inimical to the 
laws. 3 Co. Inst 176. 

Vitium clerici nocere non debet. Clerical errors 
ought not to hurt. 

P'oluit sed non dixit. He willed but did.not say. 

Pbluntas test at oris ambulatoria est risque ad 
mortem. The will of a testator is ambulatory 
until his death; that is, he may change it at any 
time. See 1 Bouv. Inst n. 83- 

Pblunias in delict is non exit us spectaiur. In 
offences, the will and not the consequences are to 
be looked to. 2 Co. Inst. 27. 

Pbluntas repntabatur pro facto. The will is to 
be taken for the deed. 3 Co. Inst. 69. 

P olunti non fit injuria . He who consents cannot 
receive an injury. 2 Bouv. Inst. n. 2279, 2327; 
4 T. R. 657, Shelf, on Mar. & Div. 449. 

What a man cannot tranfer, he cannot hind by 
articles. 

When the common law and statute law concur, 
the common law is to be preferred. 4 Co. 71. 

When many join in one act, the law says it is 
the act of him who could best do it; and things 
should be done by him who has the best skill. 
Noy’s Max h. t. 

When the law presumes the affirmative, the 
negative is to be proved. 1 Roll. R. 83; 3 Bouv. 
Inst. n. 3063, 3090. 

When no time is limited, the law appoints the 
most convenient. 

When the law gives anything, it gives a remedy 
for the same. 

When the foundation fails, all fails. 

Where two rights concur, the more ancient shall 
be preferred. 

Where there is equal equity, the law must pre¬ 
vail. 4 Bouv. Inst. n. 3727. 

Vide, generally, Dig. 50, 17; 1 Ayl. Pand. 
b. 1, t. 6; Merl. Repert. Regies de Droit; 
Pow. Mint. Index, h. t.; Dane’s Ab. Index, 
h. t. ] Wooddes. Lect. lxxi. note; and collec¬ 
tions of Bacon, Noy, Francis, Branch and 
Heath: Duval, Le Droit dans ses Maximes, 
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MAY. To be permitted ; to be at quantity of something, taken for a unit, and 
liberty ; to have the power. which expresses a relation with other quan- 

2. Whenever a statute directs the doing tities of the same thing. 

of a thing for the sake of justice or the pub- 2. The constitution of the United States 
lie good, the word- may is the same as shall, gives power to congress to u fix the standard 
For example, the 23 H. VI. says, the sheriff of weights and measures.” Art. 1, s. 8. 
may take bail, that is construed he shall , Hitherto this has remained as a dormant 
for lie is compellable to do so. Carth. 293 ; power, though frequently brought before 
Salk. 609 ; Skin. 370. the attention of congress. 

3. The words shall and may in general 3. The states, it seems, possess the 
acts of the legislature or in private consti- power to legislate on this subject, or, at 
tutions, are to be construed imperatively ; least, the existing standards at the adoption 
3. Atk. 166 ; but the construction of those of the constitution remain in full force. 


words in a deed depends on circumstances. 

3 Atk. 282. See 1 Vcrn. 152, case 142; 

9 Porter, II. 390. 

MAYHEM, crimes . The act of unlaw¬ 
fully and violently depriving another of the 
use of such of his members as may render 
him less able in fighting either to defend | progress of manufacture, for the use of the 
himself or annoy his adversary ; and there- | several custom-houses and for other pur- 
fore the cutting or disabling, or weakening ! poses, to be delivered to the governor of 
a man’s hand or finger, or striking out his ! each state in the Union, or to such person 
eye or foretooth, or depriving him of those as he may appoint, for the use of the states 
parts the loss of which abates his courage, respectively, to the end that an uniform 
are held to be mayhems. But cutting off standard of weights and measures may be 
the ear or nose or the like, are not held to established throughout the United States, 
be mayhems at common law. 4 Bl. Com. 5. Measures are either, 1. Of length. 
205. 2. Of surface. 3. Of solidity or capacity. 

2. These and other severe personal in- 4. Of force or gravity, or what is commonly 
juries are punished by the Coventry act, called weight, (q. v.) 5. Of angles. . 6. Of 
(q. v.) which has been reenacted in several time. The measures now used in tho 
of the states; Ryan’s Med. Jurispr. 191, | United States, are the same as those o'f 
Philad. ed. 1832 ; and by congress. Vide England, and are as follows :— 
act of April 30, 1790, s. 13, 1 Story’s s 

Laws U. S. 85 ; act of March 3, 1825, s. 1. measures of length. 

22, 3 Story’s L. U. S. 2006. 12 inches=l foot 

MAYHEM A YIT. Maimed. This is a 3 feet:=l yard 

term of art which cannot be supplied in 51 yards=l rod or pole 
pleadings by any other word; as, mutilavity 40 poles=l furlong 

truncavit , &c. 8 Tho. Co. Litt. 548. 8 furlongs=l mile 

MAYOR, officer. The chief or executive 69-h miles=l degree of a great circle 
magistrate of a city who hears this title. of the earth. 

An inch is the smallest lineal measure to 
which a name is given, but subdivisions are 
used for many purposes. Among mechanics, 
the inch is commonly divided into eighths. 
By the officers of the revenue and by scien¬ 
tific persons, it is divided into tenths, hun¬ 
dredths, &c. Formerly it was made to 
consist of twelve parts called lines, but 
these have fallen into disuse. 

Particular measures of length . 

1st. Used for measuring cloth of all kinds> 

1 nail=2i inches 
1 quarter=4 inches 


2. It is generally his duty to cause the 
laws of the city to be enforced, and to 
superintend inferior officers, such as con¬ 
stables, watchmen and the like. But the j 
power and authority which mayors possess 
being given to them by local regulations, 
vary in different places. 

Mayor’s court. The name of a court 
usually established in cities, composed of a 
mayor, recorder and aldermen, generally 
having jurisdiction of offences committed 
within the city, and of other matters spe¬ 
cially given them by the statute. 

MEASURE. That which is used as a 
rule to determine a quantity. A certain 


3 Sto. Const. 21 ; Rawle on the Const. 102. 

4. By a resolution of congress, of the 
14th of June, 1836, the secretary of the 
treasury is directed to cause a complete set 
of all weights and measures adopted as 
I standards, and now either made or in the 
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1 yard=4 quarters 
1 el 1=5 quarters, 

2 d, used for the height of horses, 

1 hand =4 iuehes. 

3d. Used iu measuring depths, 

1 fathom=6 feet. 

4th. Used in land measure, to facilitate 
computation of the contents, 10 square 
chains being equal to an acre. 

1 link=7jVa ^hes 

1 chain=l00 links. 

6.—2. Measures of surface. 

144 square iqches=l square foot 
9 square feet=l square yard 
30i square yards=l perch or rod 
40 perches=l rood 
4 roods or 160 perches=l acre 
640 acres=l square mile. 

7.—3. Measures of solidity and capa¬ 
city. 

1st. Measures of solidity. 

1728 cubic inches=l cubic foot 
27 cubic feetzrl cubic yard. 

2d. Measures of capacity for all liquids, and 
for all goods, not liquid, except such as 
are comprised in the next division. 

4 gills=l pint=34? cubic inches nearly. 

2 pints=l quart=69£ “ “ 

4 quarts=l gallon=277 i “ “ 

2 gallons=l peckr=554i a u 

8 gallons=l bushel=2218l “ “ 

8 bushels=l quarter=10i cubic feet u 

5 quarters=l load=51£ u “ 

The last four denominations are used 
only for goods, not liquids. For liquids, 
several denominations have heretofore been 
adopted, namely, for beer, the firkin of 9 
gallons, the kilderkin of 18, the barrel of 
36, the hogshead of 54, and the butt of 108 
gallons. For wine or spirits there are the 
f anker, runlet, tierce, hogshead, puncheon, 
pipe, butt, and tun; these are, however, 
rather the names of the casks, in which the 
commodities are imported, than as express¬ 
ing any definite number of gallons. It is 
the practice to gauge all such vessels, and 
to charge them according to their actual 
contents. 


3d. Measures of capacity, for coal, lime, 
potatoes, fruit, and other commodities, 
sold by heaped measure. 

2 gallons=l peck=704 cubic in. nearly. 

8 gallons=l bushel=2816i “ 

3 bushels=l sack=4| cubic feet “ 

12 sacks=l chaldron=58? <c £ * 

8.—4. Measures of weights. 

See art. Weights. 

9.—5, Angular measure ; or, division 

OF THE CIRCLE. 

60 seconds=l minute 
60 minutes=l degree 
30 degrees=l sign 
90 degrees=l quadrant 
360 degrees, or 12 signs=l circumference. 

Formerly the subdivisions were carried on 
by sixties ; thus, the second was divided 
into 60 thirds, the third into sixty fourths, 
&c. At present, the second is more gene¬ 
rally divided decimally into tens, hun¬ 
dreds, &c. The degree is frequently so 
divided. 

or 10.—6. Measure of time. 

60 seconds=l minute 
60 minutes=l hour 
24 hoursunl day 
7 days=l week 

28 days, or 4 weeks=l lunar month 
28, 29, 30, or 31 days=rl calendar month 
12 calendar months=l year 

365 days=l common year 

366 days=l leap year. 

The second of time is subdivided like that 
of angular measure. 

French measures. 

11. As the French system of weights 
and measures is the most scientific plan 
known, and as the commercial connexions 
of the United States with France are dailv 
increasing, it has been thought proper hero 
to give a short account of that system. 

12. The fundamental, invariable, and 
'standard measure, by which all weights and 
measure# are formed, is called the metre , a 
word derived from the Greek, which sign! 
fies measure. It is a lineal measure, anc 
is equal to 3 feet, 0 inches, 11 T J$ 0 lines 
Paris measure, or 3 feet, 3 inches, 
English. This unit is divided into tea 
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parts; each tenth, into ten hundreths ; each 
hundreth, into ten thousandths, &c. These 
divisions, as well as those of all other mea¬ 
sures, are infinite. As the standard is to 
he invariable, something has been sought, 
from which to make it, which is not variable 
or subject to any change. The fundamental 
base of the metre is the quarter of the ter¬ 
restrial meridian, or the distance from the 
pole to the equator, which has been divided 
into ten millions of equal parts, one of which 
is the length of the metre. All the other 
measures are formed from the metre , as fol¬ 
lows : 

2. Measure of capacity. 

18. The litre . This is the decimetre; 
or one-tenth part of the cubic metre; that 
is, if a vase be made of a cubic form, of 
a decimetre every way, it would be of 
the capacity of a litre . This is divided by 
tenths, as the metre . The measures which 
amount to more than a single litre, are 
counted by tens hundreds, thousands, &c., 
of litres. 

3. Measures of weights. 

14. The gramme. This is the weight of 
a cubic centimetre of distilled water, at the 
temperature of zero: that is, if a vase be 
made of a cubic form, of a hundredth part 
of a metre every way, and it be filled with 
distilled water, the weight of that water will 
be that of the gramme. 

4. Measures of surfaces. 

15. The arc, used in surveying. This 
is a square, the sides of which are of the 
length of ten metres, or what is equal to 
one hundred square metres. Its divisions 
are the same as in the preceding measures. 

5. Measures of solidity. 

16. The stere , used in measuring fire¬ 
wood. It is a cubic metre. Its subdivisions 
are similar to the preceding. The term is , 
used only for measuring fire-wood. For the 
measure of other things, the term cube mitre, 
or cubic metre is used, or the tenth, hun¬ 
dredth, &c., of such a cube. 

6. Money. 

17* The franc . It weighs five grammes. 
It is made of nine-tenths of silver, and one- 
tenth of copper. Its tenth part is called a 
dedme , and its hundredth part a centime. 


18. One measure being thus made the 
standard of all the rest, they must be all 
equally invariable ; but, in order to make 
this certainty perfectly sure, the following 
precautions have been adopted. As the 
temperature was found to have an influence 
on bodies, the term zero, or melting ice, 
has been selected in making the models or 
standard of the metre. Distilled water has 
been chosen to make the standard of the 
gramme, as being purer, and less encum¬ 
bered with foreign matter than common 
water. The temperature having also an 
influence on a determinate volume of water, 
that with which the experiments were made, 
was of the temperature of zero, or melting 
ice. The air, more or less charged with 
humidity, causes the weight of bodies to 
vary, the models which represent the weight 
of the gramme, have, therefore, been taken 
in a vacuum. 

19. It has already been stated, that the 
divisions of these measures arc all uniform, 
namely by tens, or decimal fractions, they 
may therefore be written as such. Instead 
of writing, 

1 mStre and 1 tenth of a metre, we may 

write, 1 m. 1. 

2 metre and 8 tenths,—2 m. 8. 

10 metre and 4 hundredths,—10 m. 04. 

7 litres, 1 tenth, and 2 hundredths,—7 lit. 

12 , &c. 

« 

20. Names have been given to each of 
these divisions of the principal unit; but 
these names always indicate the value of 
the fraction, and the unit from which it is 
derived. To the name of the unit have 
been prefixed the particles did, for tenth, 
centi , for hundredth, and milli , for thou¬ 
sandth. They are thus expressed, a decime¬ 
tre, a decilitre, a decigramme, a decisterc, a 
declare, a centimetre, a centilitre, a centi¬ 
gramme, &c. The facility with wdiich the 
divisions of the unit are reduced to the same 
expression, is very apparent; this cannot be 
done with any other kind of measures. 

21. As it may sometimes be necessary 
to express great quantities of units, collec¬ 
tions have been made of them in tens, hun¬ 
dreds, thousands, tens of thousands, &c., 
to which names, derived from the Greek, 
hav# been given ; namely, deca , for tens ; 
hedo , for hundreds; kilo, for thousands; 
and myria , for tens of thousands; they are 
thus expressed; a decamitre, a dicalitre, 
&c.; a hectometre , a hectogramme, &c.; a 
kilomitre, a kilogramme , &c. 
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‘2*2. The following table will facilitate 
I he reduction of these weights and measures 
into our own. 

The Mitre, is 8.‘28 feet, or 89.871 in. 

.■/re, is 1078.441 square feet. 

Litre , is 81.0*28 cubic inches. 

S/m', is 35.817 cubic feet. 

Crum me, is 15.4441 grains troy, or 
5.8481 drams, averdupois. 

Measurf. of damages, prac. Those prin¬ 
ciples or rules of law which control a jury 
in adjusting or proportioning the damages, 
in certain cases. 1 Bouv. Inst. n. 636. 

MEAN. This word is sometimes used 
for mesne, (q. v.) j 

MEASOX-DUE. A corruption of Mai - 
son de Dicu . (q. v.) ! 

MEDIATE POWERS. Those incident 
to primary powers, given by a principal to 
his agent. For example, the general autho¬ 
rity given to collect, receive and pay debts 
due by or to the principal is a primary 
power. In order to accomplish this it is 
frequently required to settle accounts, adjust 
disputed claims, resist those which are un¬ 
just, and answer and defend suits ; these 
subordinate powers are sometimes called 
mediate powers. Story, Ag. § 58. See 
Primary powers, and 1 Camp. R. 43, note ; 
4 Camp. R. 163 : 6 S. & R. 149. 

MEDIATION. The act of some mutual 
friend of two contending parties, who brings 
them to agree, compromise or settle their 
disputes. Vattel, Droit des Gens, liv. 2, 
ch. 18, § 328. 

MEDIATOR. One who interposes be¬ 
tween two contending parties, with their 
consent, for the purpose of assisting them 
in settling their differences. Sometimes this 
term is applied to an officer who is appointed 
by a sovereign nation to promote the settle¬ 
ment of disputes between two other nations. 

\ ide Minister: Mediator . 

MEDICAL JURISPRUDENCE. That 

science which applies the principles and 
practice of the different branches of medi¬ 
cine to the elucidation of doubtful questions 
in courts of justice. By some authors, it 
is used in a more extensive sense and also 
comprehends Medical Police, or those medi¬ 
cal precepts which may prove useful to the 
legislature or the magistracy. Some au¬ 
thors, instead of using the phrase medical 
jurisprudence, employ, to convey tl* same 
idea, those of legal medicine, forensic me¬ 
dicine, or, as the Germans have it, state 
medicine. 


2. The best American writers on this 
subject are Doctors T. R. Beck and J. B. 
Beck, Elements of Medical Jurisprudence; 
Doctor Thomas Cooper; Doctor James S. 
Stringhani, who was the first individual to 
deliver a course of lectures on medical ju 
risprudence, in this country ; Doctor Charles 
Caldwell. Among the British writers may 
be enumerated Doctor John Gordon Smith; 
Doctor Male ; Doctor Paris and Mr. Fon- 
blanque, who published a joint work ; Mr. 
Chitty, and Dr. Ryan. The French writers 
are numerous; Briand, Biessy, Esquirol, 
; Georget, Falret, Trebuchet, Marc, and 
others, have written treatises or published 
papers on this subject ; the learned Fodere 
published a work entitled “ Les Lois eclai- 
r6es par les sciences physiques ou Traite de 
Medecine Legale et d’hygiene publique 
the “Annale d’hygiene ct de Medecine 
Legale, 5 ’ is one of the most valued w'orks 
on this subject. Among the Germans may 
be found Rose’s Manual on Medico Legal 
Dissection ; Metzger’s Principles of Legal 
Medicine, and others. The reader is re¬ 
ferred for a list of authors and their works 
on Medical Jurisprudence, to Dupin, Pro 
fession d’Avocat, tom. ii., p. 343, art. 1617 
to 1636, bis . For a history of the rise and 
progress of Medical Jurisprudence, see 
i Traill, Med. Jur. 13. 

1 MEDICINE CHEST. A box contaiu- 
1 ing an assortment of medicines. 

2. The act of congress for the govern¬ 
ment and regulation of seamen in the mer¬ 
chant service, sect. 8, 1 Story’s L. LT. S. 
106, directs thai every ship or vessel, be¬ 
longing to a citizen or citizens of the United 
States, of the burthen of one hundred and 
fifty tons or upwards, navigated by ten or 
more persons in the whole, and bound on a 
voyage without the limits of the United 
States, shall be provided with a chest of 
medicines, put up by some apothecary of 
known reputation, and accompanied by di¬ 
rections for administering the same; and 
the said medicines shall be examined by the 
same or some other apothecary, once, at 
least, in every year, and supplied with fresh 
medicines in the place of such as shall have 
been used or spoiled ; arid in default of 
having such medicine chest so provided, and 
kept fit for use, the master or commander 
of such ship or vessel shall provide and pay 
for all such advice, medicine, or attendance 
of physicians, as any of the crew shall 
stand in need of in case of sickness, at 
every port or place where the ship or vessel 
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may touch or trade at during the voyage, 
without any deduction from the wages of 
Buch Bick seaman or mariner. 

3. And by the act to amend the above 
mentioned act, approved March 2, 1805, 2 
Story’s Laws U. S. 971, it is provided that 
all the provisions, regulations, and penal¬ 
ties, which are contained in the eighth sec¬ 
tion of the act, entitled u An act for the 
government and regulation of seamen in 
the merchants’ service,” so far as relates 
to a chest of medicines to be provided for 
vessels of one hundred and fifty tons bur¬ 
then and upwards, shall be extended to all 
merchant vessels of the burthen of seventy- 
five tons or upwards, navigated with six 
persons, or more, in the whole, and bound 
from the United States to any port or ports 
in the WestLidics. 

MEDIETAS LINGUAE. Half tongue. 
This expression was used to signify that a 
jury for the trial of a foreigner or alien for 
a crime, was to be composed one half of 
natives and the other of foreigners. The 
jury de medietate lingua is used in but a 
few if any of the United States. Dane’s 
Ab. vol. 6, c. 182, a, 4, n. 1. Vide 2 Johns. 
R. 381; 1 Chit. Cr. Law, 525 ; Bac. Ab. 
Juries, E 8. 

MELANCHOLIA, med. jur . A name 
given by the ancients to a species of par¬ 
tial intellectual mania, now more generally 
known by the name of monomania . (q. v.) 
It bore this name because it was supposed 
to be always attended by dejection of mind 
and gloomy ideas. Vide Mania . 

MELIORATIONS, Scotch law . Im¬ 
provements of an estate, other than mere 
repairs; betterments, (q. v.) 1 Bell’s 

Com. 73. 

MELIUS INQUIRENDUM VEL 
INQUIRE NDO. English 'practice . A 
writ which in certain cases issues after an 
imperfect inquisition returned on a capias 
utlagatum in outlawry. This melius inqui¬ 
rendum commands the sheriff to summon 
another inquest in order that the value, &c., 
of lands, &c., may be better or more cor¬ 
rectly ascertained. Its use is rare. 

MEMBER. This word has various sig¬ 
nifications : 1. The limits of the body use¬ 
ful in self-defence. Membrum est pars 
corporis habens destinatum operationem in 
corpore . Co. Litt. 126 a. See Limbs . 

2. —2. An individual who belongs to a 
firm, partnership, company or corporation. 
Vide Corporation; Partnership . 

3. —3. One who belongs to a legislative ! 


body, or other branch of the government ; 
as, a member of the house of representa 
tives ; a member of the court. 

Member of congress. A member of 
the senate or house of representatives of 
the United States. 

2. During the session of congress they 
are privileged from arrest, except for trea¬ 
son, felony, or breach of the peace ; they 
receive a compensation of eight dollars per 
day while in session, besides mileage, (q. v.) 

3. They are authorized to frank letters 
and receive them free of postage for sixty 
days before, during, and for sixty days 
after the session. 

4. They are prohibited from entering 
into any contracts with the United States, 
directly or indirectly, in whole or in part 
for themselves and others, under the penalty 
of three thousand dollars. Act of April 
21, 1808, 2 Story’s L. U. S. 1091. Vide 
Congress ; Frank . 

Members, English law . Places were a 
custom-house has been kept of old time, 
with officers or deputies in attendance; and 
they are lawful places of exportation or 
importation. 1 Chit. Com. L. 726. 

MEMORANDUM. Literally, to be re¬ 
membered. It is an informal instrument 
recording some fact or agreement, so called 
from its beginning, when it was made in 
Latin. It is sometimes commenced with 
this word, though written in English ; as 
“ Memorandum, that it is agreedor it is 
headed with the words, “ Be it remembered 
that,” &c. The term memorandum is also 
applied to the clause of an instrument. 

Memorandum, insurance . A clause in 
a policy limiting the liability of the insurer. 
Its usual form is as follows, namely, u N. 
B. Corn, fish, salt, fruit, flour and seed, are 
warranted free from average, unless general, 
or the ship be stranded : sugar, tobacco, 
hemp, flax, hides and skins, are warranted 
free from average, under five per cent.; and 
all other goods, also the ship and freight, 
arc warranted free from average, under 
three per cent . unless general, or the ship be 
stranded.” Marsh. Ins. 223 ; 5 N. S. 293; 
Id. 540; 4 N. S. 640; 2 L. R. 433; Id. 
435. 

Memorandum or note. These words 
are use in the 4th section of the statute 29 
Charles II., c. 3, commonly called the 
statute of frauds and perjuries, which en¬ 
acts that « no action shall be brought 
whereby to charge any person upon any 
agreement made upon consideration of mar- 
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ria go, or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest 
in or concerning them, unless the agreement 
upon which such action shall be brought, or 
some metnorantium or note thereof, shall be 
in writing, v \c. 

2. Many eases have arisen out of the 
Wwds of this part of the statute; the gene¬ 
ral rule seems to be that the contract must 
btf stated with reasonable certainty in the 
memorandum or note so that it can be un¬ 
derstood from the writing itself, without 
having recourse to parol proof. 3 John. R. 
399 ; 2 Kent, Com. 402 ; Cruise, Dig. t. 
32, c. 3, s. IS* See 1 N. R. 252 ; 3 Taunt. 
100 ; 15 East, 103 : 2 M. & R. 222 j 8 M- 
& W. 834 ; G M. & W. 109. 

Memorandum check:. It is not unusual 
amomr merchants, when one makes a tern- 
porary loan from another, to give the lender 
a check on a bank, with the express or im¬ 
plied agreement that it shall be redeemed 
by the maker himself, and that it shall not 
be presented at the bank for payment. If 
passed to a third person, it will be valid in 
his hands, like any other check. 11 Paige, 
R.012. 

MEMORIAL. A petition or represen¬ 
tation made bv one or more individuals to a 
legislative or other body. When such in¬ 
strument is addressed to a court, it is called 
a petition. 

MEMORY. Understanding; a capacity 
to make contracts, a will, or to commit a 
crime, so far as intention is necessary. 

2. Memory is sometimes employed to 
express the capacity of the understanding, 
and sometimes its power; when we speak of 
a retentive memory, we use it in the former 
sense: when of a ready memory, in the 
latter. Shelf, on Lun. Intr. 29, 30. 

3. Memory, in another sense, is the 
reputation, good or bad, which a man leaves 
at his death. This memory, when good, is 
highly prized by the relations of the de¬ 
ceased, and it is therefore libelous to throw 
a shade over the memory of the dead, when 
Uie writing has a tendency to create a 
breach of the peace, by inciting tbe friends 
and relations of the deceased to avenge the 
insult offered to the family. 4 T. R. 126 ; 
5 Co. R. 125; Hawk. b. 1, c. 73, s. 1. 

Memory, time of. According to the 
English common law, which has been altered 
by 2 & 3 \Y m. IV., c. j 1, the time of memory 
commenced from the reign of Richard the 
First, a. d. 1189. 2 Bl. Com. 31. 

2. Rut proof of a regular usage for 


twenty years, not explained or contradicted, 
is evidence, upon which many public and 
private rights arc held, and sufficient for a 
jury in finding the existence of an imme¬ 
morial custom or prescription. 2 Saund. 
175, a, d ; Peake’s Ev. 336 ; 2 Price’s R. 
450 ; 4 Price’s R. 198. 

MENACE. A threat; a declaration of 
an intention to cause evil to happen to 
another. 

2. When menaces to do an injury to 
another have been made, tbe party making 
them may, in general, be held to bail to 
keep the peace ; and, when followed by any 
inconvenience or loss, the injured party has 
a civil action against the wrong doer. Com. 
Dig. Battery, I); Vin. Ab. h. t.; Bac. Ab. 
Assault; Co. Litt. 161 a, 162 b, 253 b; 2 
Lutw. 1428. Vide Threat . 

MENIAL. This term is applied to ser¬ 
vants who live under their master’s roof. 
Vide stat. 2 II. IV., c. 21. 

MENSA. This comprehends all goods 
and necessaries for livelihood. Obsolete . 

Mensa et tiiouo. The phrase a mensa 
et thoro is applied to a divorce which sepa¬ 
rates the husband and wife, but does not dis¬ 
solve the marriage. Vide Divorce . 

MERCHANDISE. By this term is un¬ 
derstood all those things which merchants 
sell either wholesale or retail, as dry goods, 
hardware, groceries, drugs, &c. It is usually 
applied to personal chattels only, and to 
those which are not required for food or 
immediate support, but such as remain after 
having been used or which are used only by 
a slow consumption. Vide Par dess. n. 8 ; 
Dig. 13, 3, 1; Id. 19, 4, 1; Id. 50,16, 
66. 8 Pet. 277; 2 Story, R. 16, 53, 54 ; 6 
Wend. 335. 

MERCHANT. One whose business it is 
to buy and sell merchandise; this applies 
to all persons who habitually trade in mer¬ 
chandise. 1 Watts & S. 469 ; 2 Salk. 445. 

2. In another sense, it signifies a person 
who owns ships, and trades, by means of 
them, with foreign nations, or with the diffe¬ 
rent States of the United States ; these are 
known by the name of shipping merchants. 
Com. Dig. Merchant, A ; Dyer, R. 279 b; 
Bac. Ab. h. t. 

3. According to an old authority, there 
are four species of merchants, namely, mer¬ 
chant adventurers, merchant dormant, mer¬ 
chant travellers, and merchant residents. 2 
Brownl. 99. Vide, generally, 9 Salk. R. 
445 ; Bac. Ab. h, t.; Com. Dig. h. 1 .1 1 
BL Com. 75, 260; 1 Pard. Dr. Com. n. 78 
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MERCHANTMAN. A ship or vessel 
employed in a merchant’s service. This 
term is used in opposition to a ship of war. 

MERCHANTS’ ACCOUNTS. In the 
statute of limitations, 21 Jac. I. c. 16, 
there is an exception which has been copied 
in the acts of the legislatures of a number 
of the States, that its provisions shall not 
apply to such accounts as concern trade and 
merchandise between merchant and mer¬ 
chant, their factors or servants. 

2. This exception, it has been holden, 
applies to actions of assumpsit as well as to 
actions of account. 5 Crancli, 15. But to 
bring a case within the exception, there must 
be an account, and that account open and 
current, and it must concern trade. 12 Pet. 
300. See 6 Pet. 151; 5 Mason, R. 505 ; 
Bac. Ab. Limitation of Actions, E 3; and 
article Limitation . 

MERCY, practice . To be in mercy, sig¬ 
nifies to be liable to punishment at the dis¬ 
cretion of the judge. 

Mercy, crim . law . The total or partial 
remission of a punishment to which a con¬ 
vict is subject. When the whole punish¬ 
ment is remitted, it is called a pardon : (q. v.) 
when only a part of the punishment is re¬ 
mitted, it is frequently a conditional pardon ; 
or before sentence, it is called clemency or 
mercy. Vide Rutherf. Inst. 224 ; 1 Kent, 
Com. 265 ; 3 Story, Const. § 1488. 

MERE. This is the French word for 
mother. It is frequently used, as, in ventre 
sa ; mere, which signifies a child unborn, or 
in the womb. 

MERGER. Where a greater and lesser 
thing meet, and the latter loses its separate 
existence and sinks into the former. It 
is applied to estates, rights, crimes, and 
torts. 

Merger, estates. When a greater estate 
and less coincide and meet in one and the 
same person, without any intermediate 
estate, the less is immediately merged, that 
is, sunk or drowned in the latter; example, 
if there be a tenant for years, and the re¬ 
version in fee simple descends to, or is pur¬ 
chased by him, the term of years is merged 
in the inheritance, and no longer exists; 
but they must be to one and the same per¬ 
son, at one and the same time, in one and 
the same right. 2 Bl. Com. 177 ; 3 Mass. 
Rep. 172 ; Latch, 153 ; Poph. 166 ; 1 John. 
Ch. R, 417 ; 3 John. Ch. R. 53; 6 Madd. 
Ch. R. 119. 

2. The estate in which the merger takes 
place,, is not enlarged by the accession of 


the preceding estate; and the greater, or 
only subsisting estate, continues, after the 
merger, precisely of the same quantity and 
extent of ownership, as it was before the ac¬ 
cession of the estate which is merged, and 
the lesser estate is extinguished. Prest. on 
Conv. 7. As a general rule, oqual estates 
will not drown in each other. 

3. The merger is produced, either from 
the meeting of an estate of higher degree, 
with an estate of inferior degree; or from 
the meeting of the particular estate and the 
immediate reversion, in the same person. 4 
Kent, Com. 98. Vide 3 Prest. on Conv. 
which is devoted to this subject. Vide, 
generally, Bac. Ab. Leases, &c. R ; 15 Vin. 
Ab. 361 ) Dane’s Ab. Index, h. t.; 10 
Verm. R. 293 ; 8 Watts, R. 146 ; Co. Litt. 
338 b, note 4 ; Ilill. Ab. Index, h. t.: Bouv. 
Inst. Index, h. t.; and Confusion; Con¬ 
solidation; Unity of Possession. 

Merger, crim. law. When a man com¬ 
mits a great crime which includes a lesser, 
the latter is merged in the former. 

2, Murder, when committed by bUws, 
necessarily includes an assault and battery; 
a battery, an assault; a burglary, when ac¬ 
companied with a felonious taking of per¬ 
sonal property, a larceny; in all these, and 
similar cases, the lesser crime is merged in 
the greater. 

3. But when one offence is of the same, 
character with the other, there is no merger \ 
as in the case of a conspiracy to commit a 
misdemeanor, and the misdemeanor is after¬ 
wards committed in pursuance of the con¬ 
spiracy. The two crimes being of equal 
degree, there can be no legal merger. 4 
Wend. R. 265. Vide Civil Remedy. 

Merger, rights. Rights are said to be 
merged when the same person who is bound 
to pay is also entitled to receive. This is 
more properly called a confusion of rights, 
or extinguishment. 

2. When there is a confusion of rights, 
and the debtor and creditor become the 
same person, there can be no right to put in 
execution ; but there is an immediate mer¬ 
ger. 2 Ves. jr. 264. Example, a man be¬ 
comes indebted to a woman in a sum of 
money, and afterwards marries her, there is 
immediately a confusion of rights, and the 
debt is merged or extinguished. 

Merger, torts. Where a person in com¬ 
mitting a felony also commits a tort, against 
a private person ; in this case, the wrong is 
sunk in the felony, at least, until after the 
felon’s conviction. 
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2. The old maxim that a trespass is 
merged in a felony, has sometimes been sup¬ 
posed to mean that there is no redress by 
civil action for an injury which amounts to 
a felonv. But it is uow established that the 
i -fondant is liable to the party injured either 
after Ids conviction ; Latch, 144 ; Nov, 82 ; 
W. Jones. 147 ; Sty. 346; 1 Mod. 282 ; 1 
Hale, 1\ id. 546 : or acquittal. 12 East, R. 
100: 1 Tayl. B. 5S; 2 Hayw. 108. If 
the civil action be commenced before, the 
plaintitl will be nonsuited. Yelv. 90, a, n. 
See Hamm. N. P. 63; Kely. 48; Cas. 
Tempt, llardw. 350; Lofft. 88; 2 T. R. 
750; 3 Greeul. R. 458. Butler, J., says, 
this doctrine is not extended beyond actions 
of trespass or tort. 4 T. R. 333. See also 
1 H. 131. 583, 588, 594 ; 15 Mass. R. 78; 
Id. 336. Vide Civil Remedy; Injury. 

3. The Revised Statutes of New York, 
part 3, e. 4, t. 1, s. 2, direct that the right 
of action of any person injured by any felony, 
shall not, in any case, be merged in such 
felony, or be in any manner affected there¬ 
by. In Kentucky, Pr. Dec. 203, and New 
Hampshire, 6 N. II. Rep. 454, the owner of 
stolon goods, may immediately pursue his 
civil remedy. See, generally, Minor, 8 ; 1 
Stew. R. 70 ; 15 Mass. 336 ; Coxc, 115 ; 4 
Ham. 376 : 4 N. Hamp. Rep. 239 ; 1 Miles, 
R. 312 : 6 Rand. 223 ; 1 Const. R. 231 , 2 
Root, 90. 

MERITS. This word is used principally 
in matters of defence. 

2. A defence upon the merits, is one 
that rests upon the justice of the cause, and 
not upon technical grounds only ; there is, 
therefore, a difference between a good de¬ 
fence, which may he technical or not, and a 
defence on the merits. 5 B. & Aid. 703 ; 
1 Aslnn. R. 4; 5 John. R. 536; Id. 360; 

3 John. R. 245; Id. 449 ; 6 John. R. 131; 

4 John. R. 486; 2 Cowen, R. 281; 7 
Cowen, R. 514 ; 6 TV end. R. 511; 6 Cowen, 
R. 395. 

MERTON, STATUTE OF. A statute 
so called, because the parliament or rather 
council, which enacted it, sat at Merton, 
in Surrey. It was made the 20 Hen. III. 
a. d. 1236. See Barr, on the Stat. 41. 

MESCROYANT. Used in our ancient 
books. An unbeliever. Vide Infidel. . 

MESL. An ancient word used to signify 
house, probably from the French maison; 
it is said that by this word the buildings, 
curtilage, orchards and gardens will pass. 
Co. Litt. 56. F 

MESNE. The middle between two 


extremes, that part between the com¬ 
mencement and the end, as it relates to 
time. 

2. Hence the profits which a man re¬ 
ceives between disseisin and recovery of 
lands are called mesne profits, (q. v.) Pro¬ 
cess which is issued in a suit between the 
original and final process, is called mesne 
pj'ocess. (q. v.) 

3. In England, the word mesne also 
applies to a dignity: those persons who 
hold lordships or manors of some superior 
who is called lord paramount, and grant the 
same to inferior persons, are called mesne 
lords. 

Mesne process. Any process issued 
between original and final process ; that is, 
between the original writ and the execution. 
See Process , mesne . 

Mesne profits, torts , remedies . The 
value of the premises, recovered in eject¬ 
ment, during the time that the lessor of the 
plaintiff has been illegally kept out of the 
possession of his estate, by the defendant; 
such are properly recovered by an action of 
1 trespass, quare clausum fregit , after a re- 
■ covery in ejectment. 11 Serg. & Rawje, 
55 ; Bac. Ab. Ejectment, H ; 3 Bl. Com. 
205. 

2. As a general rule, the plaintiff is 
entitled to recover for such time as he can 
prove the defendant to have been in posses¬ 
sion, provided he does not go back beyond 
six years, for in that case, the defendant 
may plead the statute of limitations. 3 
Yeates 5 R. 13 ; B. N. P. 88. 

3. The value of improvements made by 
the defendant, may he set off against a claim 
for mesne profits, but profits before the de¬ 
mise laid, should be first deducted from the 
value of the improvements. 2 W. C. C. R. 
165. Vide, generally, Bac. Ab. Ejectment, 
H; Woodf. L. & T. ch. 14, s. 3 ; 2 Sell. 
Pr. 140 ; Fonbl. Eq. Index, h. t. ; Com. L. 
& T, Index, h. t.; 2 Phil. Ev. 208 ; Adams 
on Ej. ch. 13 ; Dane’s Ab. Index, h. t. ; 

j Pow. Mortg. Index, li. t.; Bouv. Inst. In 
dex, h. t. 

Mesne, writ of. The name of an an¬ 
cient writ, which lies when the lord para¬ 
mount distrains on the tenant para vail; the 
latter shall have a writ of mesne against the 
lord who is mesne. F. N. B. 316. 

MESSENGER. ^ A person appointed to 
perform certain duties, generally of a minis¬ 
terial character. 

2. In England, a messenger appointed 
under the bankrupt laws, is an officer who 
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is authorized to execute the lawful com¬ 
mands of commissioners of bankrupts. 

MESSUAGE, property . This word is 
synonymous with dwelling-house; and a 
grant of a messuage with the appurtenances, 
will not only pass a house, but all the build¬ 
ings attached or belonging to it, as also its 
curtilage, garden and orchard, together with 
the close on which the house is built. 1 
Inst. 5, b.; 2 Saund. 400 ; Ham. N. P. 
189 ; 4 Cruise, 321; 2 T. R. 502 ; 1 Tho. 
Co. Litt. 215, note 35 ; 4 Blackf. 331. But 
see the cases cited in 9 B. & Cress. 681; S. 
C. 17 Engl. Com. L. R. 472. This term, 
it is said, includes a church. 11 Co. 26 * 

2 Esp. N. P. 528 ; 1 Salk. 256; 8 B. & 
Cress. 25 ; S. C. 15 Engl. Com. L. Rep. 151. 
Et vide 3 Wils. 141 ; 2 Bl. Rep. 726 ; 4 
M. & W. 567 ; 2 Bing. N. C. 617; 1 
Saund. 6. 

METHOD. The mode of operating or 
the means of attaining an object. 

2. It has been questioned whether the 
method of making a thing can be patented. 
But it has been considered that a method 
or mode may be the subject of a patent, be¬ 
cause, when the object of two patents or 
effects to be produced is essentially the 
same, they may both be valid, if the modes 
of attaining the desired effect are essentially 
different. Dav. Pat. Cas. 290 ; 2 B. & Aid. 
350 ; 2 H. Bl. 492 ; 8 T. R. 106 ; 4 Burr. 
2397; Gods, on Pat. 85 ; Perpigna, Manuel 
des Invcnteurs, &e., c. 1, sect. 5, § 1, p. 22. 

METRE or METER. This word is 
derived from the Greek, and signifies a 
measure. 

2. This is the standard of French 
measure. 

3. The fundamental base of the metre 
is the quarter of the terrestrial meridian, or 
the distance from the pole to equator, which 
has been divided into ten millions of equal 
parts, one of which is of the length of the 
metre. The metre is equal to 3.28 feet, or 
39.371 inches. Vide Measure . 

MEUBLES MEUBLANS. A French 
term used in Louisiana, which signifies 
simply household furniture. 4 N. S. 664; 

3 Harr. Cond. R. 431. 

MLCEL GEMOT, Eng. law. In Saxon 
times, the great council of the nation bore 
this name, sometimes also called the vntena 
gemot , or assembly of wise men ; in after¬ 
times, this assembly assumed the name of 
parliament. Vide 1 Bl. Comm. 147. 

MICHAELMAS TERM, Eng. law . One 
of the four terms of the courts; it begins 


on the 2d day of November, and ends on 
the 25th of November. It was formerly a 
movable term. St. 11 G. IV. and 1 W. IV. 
c. 70. 

MICHIGAN. Ore of the new states of 
the United States of America. This state 
was admitted into the Union by the Act of 
Congress of January 26th, 1837, Sharsw. 
cont. of Story’s L. U. S. 2531, which en¬ 
acts u that the state of Michigan shall be 
one, and is hereby declared to be one, of the 
United States of America, and admitted 
into the Union on an equal footing with the 
original states, in all respects whatever.” 

2. The first constitution of this state 
was adopted by a convention of the people, 
begun and held at the capital in the city of 
Detroit, on 31onday, the eleventli day of 
May, 1835. This was superseded by the 
present constitution, which was adopted 
1850. It provides, article 3, § 1 ; The 
powers of the government shall be divided 
into three distinct departments; the legis¬ 
lative, the executive, and the judicial; and 
oie department shall never exercise the 
powers of another, except in such cases 
as are expressly provided for in this con¬ 
stitution. 

3. —1. Art. 4, relates to the Legislative 
department , and provides that 

§ 1. The legislative power shall be vested 
in a senate and house of representatives. 

4. —§ 6. No person holding any office' 
under the United States [or this state] or 
any county office, except notaries public, 
officers of the militia and officers elected by 
townships, shall be eligible to or have a seat 
in either house of the legislature, and all 
votes given for any such person shall be 
void. 

5. —§ 7. Senators and representatives 
shall, in all cases except treason, felony, or 
breach of the peace, be privileged from 
arrest, nor shall they be subject to any civil 
process, during the session of the legisla¬ 
ture, nor for fifteen days next before the 
commencement and after the termination of 
each session. They shall not be questioned 
in any other place for any speech in either 
house. 

6. —§ 8. A majority of each house shall 
constitute a quorum to do business ; but a 
smaller number may adjourn from day to 
day, and may compel the attendance of 
absent members, in such manner and under 
such penalties as each house may provide. 

7. —§ 9. Each house shall choose its own 
officers, determine the rules of its proceeding, 
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an,! judge of the qualifications, elections, 
and return of its own members; and may, 
with the concurrence of two-thirds of all 
the members elected, expel a member : no 
member shall be expelled a second time for 
the same cause, nor for any cause known to 
his constituents antecedent to his election. 
The reason for such expulsion shall be 
entered npou the journal, with the names 
of the members voting on the question. 

s._^ 10. Each house shall keep a jour¬ 

nal of its proceedings, and publish the same, 
except such parts as may require secrecy ; 
the yeas and nays of the members of either 
house, on any question, shall be entered on 
the journal at the request of one-fifth of 
the members present. Any member of either 
bouse may dissent from and protest against 
any act, proceeding or resolution which lie 
may deem injurious to any person or the 
public, and have the reason of bis dissent 
entered on the journal. 

9. — § 11. In all elections by either house, 
or in joint convention, the votes shall be 
given vim voce . All votes on nominations 
to the senate shall be taken by yeas and 
nays, and published with the journal of its 
proceedings. 

10. —§ 12. The doors of each house shall 
be open, unless the public welfare require 
secrecy; neither house shall, without the 
consent of the other, adjourn for more than 
three days, nor to any other place thau 
where the legislature may then be in session. 

11. —1st. In considering the house - of 
representatives , it will be proper to take a 
view of the qualifications of members; the 
qualification of the electors ; the number 
of members; the time for which they are 
elected. 

12. —1. The representatives must be 
citizens of the United States, and qualified 
electors in the respective counties which 
they represent. Art. 4, s. 5. 2. In all elec¬ 
tions, every white male citizen, every white 
male inhabitant residing in the state on the 
twenty-fourth day of June, one thousand 
eight hundred and thirty-five ; every white 
male inhabitant residing in this state on the 
first day of January, one thousand eight 
hundred and fifty, who has declared his in¬ 
tention to become a citizen of the United 
States pursuant to the laws thereof six 
months preceding an election, or who has 
resided in this state two years and six 
months and declared bis intention as afore¬ 
said • and every civilized male inhabitant 
ni Indian descent, a native of the United 


States, and not a member of any tribe, shall 
be an elector and entitled to vote ; but no 
citizen or inhabitant shall be an elector or 
entitled to vote at any election, unless he 
shall be above the age of twenty-one years, 
and has resided in this state three months, 
and in the township or ward in which he 
offers to vote ten days next preceding such 
election. Art. 7? § 1. 3. The house of re¬ 

presentatives shall consist of not less than 
sixty-five nor more than one hundred mem¬ 
bers. Art. 4, s. 3. 4. The election of re¬ 

presentatives, pursuant to the provisions of 
this constitution, shall be held on the Tues¬ 
day succeeding the first Monday of No¬ 
vember, in the year one thousand eight 
hundred and fifty-two, and on the Tuesday 
succeeding the first Monday of November 
of every second year thereafter. Art. 4, 
s. 34. Representatives shall be chosen for 
two years. Art. 4, s. 3. 

13. —2d. The senate will be considered 

in the same order. 1. Senators must be 
citizens of the United States, and be 
qualified electors in the district wdiioh they 
represent. Art. 4, s. 5. 2. They are elected 
by the electors of representatives. Art. 7, 
s. 1. 3. The senate shall consist of thirty- 
two members. Art. 4, s. 2. 4. The sena¬ 

tors shall be elected for two years, at the 
same time and in the same manner as the 
representatives are required to be chosen. 
Art. 4, section 2, 34. 

14. —2. The executive department is 
regulated by the fifth article of the consti¬ 
tution as follows, namely: 

§ 1. The executive power is vested in a 
governor, who shall hold his office for two 
years; a lieutenant governor shall be chosen 
for the same term. 

15. —§ 2. No person shall be eligible to 
the office of governor or lieutenant governor, 
who has not been five years a citizen of the 
United States, and a resident of this state 
two years next preceding the election; nor 
shall any person be eligible to cither office 
who has not attained the age of thirty years. 

16. —§ 3. The governor and lieutenant 
governor shall he elected at the times and 
places of choosing members of the legis¬ 
lature. The person having the highest 
number of votes for governor and lieu¬ 
tenant governor shall be elected ; in case 
two or more persons have an equal and the 
highest number of votes for governor or 
lieutenant governor, the legislature shall by 
joint vote choose one of such persons. 

17. —§ 4. The governor shall be com* 
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mander-in-chief of the military and naval 
forces, and may call out such forces to exe¬ 
cute the laws, to suppress insurrections and 
to repel invasions. 

18. —§ 5. He shall transact all neces¬ 
sary business with the officers of govern¬ 
ment ; and may require information, in 
writing, from the officers of the executive 
department, upon any subject relating to 
the duties of their respective offices. 

19. —§ 6. He shall take care that the 
laws be faithfully executed. 

20. —§ 7. He may convene the legisla¬ 
ture on extraordinary occasions. 

21. —§ 8. He shall give to the legisla¬ 
ture, and at the close of his official term to 
the next legislature, information by message 
of the condition of the state, and recom¬ 
mend such measures to them as he shall 
deem expedient. 

22. —§ 9. He may convene the legisla¬ 
ture at some other place, when the seat of 
government becomes dangerous from disease 
or a common enemy. 

28.—§ 10. He shall issue writs of election 
to fill such vacancies as occur in the senate 
or house of representatives. 

24. —§ 11. He may grant reprieves, com¬ 
mutations and pardons after convictions, for 
all offences except treason and cases of im¬ 
peachment, upon such conditions, and with 
suoh restrictions and limitations, as he may 
think proper, subject to regulations pro¬ 
vided by law, relative to the manner of ap¬ 
plying for pardons. Upon conviction for 
treason, he may suspend the execution of 
the sentence until the case shall be reported 
to the legislature at its next session, when 
the legislature shall either pardon, or com¬ 
mute the sentence, direct the execution of 
the sentence, or grant a further reprieve. 
He shall communicate to the legislature at 
each session information of each case of 
reprieve, commutation or pardon granted, 
and the reasons therefor. 

25. —§ 12. In case of the impeachment 
of the governor, his removal from office, 
death, inability, resignation, or absence 
from the state, the powers and duties of the 
office shall devolve upon the lieutenant go¬ 
vernor for the residue of the term, or until 
the disability ceases. When the governor 
shall be out of the state in time of war, at 
the head of a military force thereof, he shall 
continue commander-in-chief of all the mili¬ 
tary force of the state. 

26. —§ 13. During a vacancy in the office 
of governor, if the lieutenant governor die, 


resign, be impeached, displaced, be inca 
pable of performing the duties of his office, 
or absent from the state, the president pro 
tempore of the senate shall act as governor 
until the vacancy be filled, or the disability 
cease. 

27. —§ 14. The lieutenant governor shall, 
by virtue of his office, be president of the 
senate. In committee of the whole he may 
debate all questions : and when there is an 
equal division, he shall give the casting 
vote. 

28. —§ 15. No member of congress, nor 
any person holding office under the United 
States, or this state, shall execute the office 
of governor. 

29. —§ 16. No person elected governor 
or lieutenant governor shall be eligible to 
any office or appointment from the legisla¬ 
ture, or either house thereof, during tho 
time for which he was elected. All votes 
for either of them, for any such office, shall 
be void. 

30. —§ 17. The lieutenant governor and 
president of the senate pro tempore , when 
performing the duties of governor, shall 
receive the same compensation as the go¬ 
vernor. 

31. —§ 18. All official acts of the governor, 
his approval of the laws excepted, $hall be 
authenticated by the great seal of the state, 
which shall be kept by the secretary of 
state. 

32. —§ 19. All commissions issued to per¬ 
sons holding office under the provisions of 
this constitution, shall be in the name and 
by the authority of the people of the state 
of Michigan, sealed with the great seal of 
the state, signed by the governor, and coun¬ 
tersigned by the secretary of state. 

32. —3. The judicial department is 
regulated by the sixth article as follows, 
namely r 

33. —61. The judicial power is vested 
in one supreme court, in circuit courts, in 
probate courts, and in justices of the peace. 
Municipal courts of civil and criminal juris¬ 
diction may be established by the legislature 
in cities. 

34. —§ 2. For the term of six years, 
and thereafter, until the legislature other¬ 
wise provide, the judges of the several cir¬ 
cuit courts shall be judges of the supreme 
court, four of whom shall constitute a quo¬ 
rum. A concurrence of three shall be ne¬ 
cessary to a final decision. After six years 
the legislature may provide by law for the 
organization of a supreme court, with the 
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jurisdiction and powers prescribed in this 
constitution, to consist; of one chief justice 
and three associate justices, to be chosen 
by the electors of the state. Such supreme 
court, when so organized, shall not bo 
changed or discontinued by the legislature 
for eight years thereafter. The judges 
thereof shall be so classified that but one 
of them shall go out of office at the same 
time. Their term of office shall be eight 
years. 

35. —$ 3. The supremo court shall have 
n general superintending control over all 
inferior courts, and shall have power to 
issue writs of error, habeas corpus, manda¬ 
mus, quo warranto, procedendo, and other 
original and remedial writs, and to hear 
and determine the same. In all other cases 
it shall have appellate jurisdiction only. 

36. —§ 4. Four terms of the supreme 
court shall be held annually, at such times 
and places as may he designated by law. 

37. —§5. Tho supreme court shall, by 
general rules, establish, modify and amend 
the practice in such court and in the circuit 
courts, and simplify the same. The legis¬ 
lature shall, as far as practicable, abolish 
distinctions between law and equity pro¬ 
ceedings. The office of master in chancery 
is prohibited. 

38. —§ 6. The state shall be ' divided 
into eight judicial circuits; iu each of which 
the electors thereof shall elect one circuit 
judge, who shall hold his office for the terra 
of six years, and until his successor is 
elected and qualified. 

39. —§ 7. The legislature may alter the 
limits of circuits, or increase the number 
of the same. No alteration or increase 
shall have the effect to remove a judge from 
office. In every additional circuit esta¬ 
blished the judge shall be elected by the 
electors of such circuit, and his term of 
offi ce shall continue as provided in this 
constitution for judges of the circuit 
court. 

40. —§ 8. The circuit courts shall have 
original jurisdiction in all matters civil and 
criminal, not excepted in this constitution, 
and not prohibited by law; and appellate 
jurisdiction from all inferior courts and 
tribunals, and a supervisory control of the 
same. They shall also have power to issue 
writs of habeas corpus, mandamus, injunc¬ 
tion, quo warranto, certiorari, and other 
writs necessary to carry into effect their 
orders, .judgments and decrees, and give 
them a general control over inferior courts 
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and tribunals within their respective juris¬ 
dictions. 

41. —§9. Each of the judges of the 
circuit courts shall receive a salary payable 
quarterly. They shall he ineligible to any 
other than a judicial office during the term 
for which they are elected, and for one year 
thereafter. All votes for any person elected 
such judge for any office other than judicial 
given either by the legislature or the people, 
shall he void. 

42. —§ 10. The supreme court may ap¬ 
point a reporter of its decisions. The 
decisions of the supreme court shall be in 
writing, and sigjned by the judges concur¬ 
ring therein. Any judge dissenting there¬ 
from, shall give the reasons of such dissent 
in writing, under his signature. All such 
opinions shall be filed in the office of the 
clerk of the supreme court. The judges 
of the circuit court, within their respective 
jurisdictions, may fill vacancies in the office 
of county clerk and of prosecuting attor¬ 
ney ; but no judge of the supreme court, or 
circuit court, shall exercise any other power 
of appointment to public office. 

43. —§ 11. A circuit court shall be held 
at least twice in each year in every county 
organized for judicial purposes, and four 
times in each year in counties containing 
ten thousand inhabitants. Judges of the 
circuit court may hold courts for each 
other, and shall do so when required by 
law. 

44. —§ 12. The clerk of each county or¬ 
ganized for judicial purposes shall he the 
clerk of the circuit court of such county, 
and of the supreme court when held within 
the same. 

45. —§ 13. In each of the counties orga¬ 
nized for judicial purposes, there shall be a 
court of probate. The judge of such court 
shall be elected by the electors of the 
county in which he resides, and shall hold 
his office for four years, and until his suc¬ 
cessor is elected and qualified. The juris¬ 
diction, powers and duties of such court, 
shall be prescribed by law. 

46. —§ 14. When a vacancy occurs in 
the office of judge of the supreme, circuit 
or probate court, it shall be filled by ap¬ 
pointment of the governor, which. shall 
continue until a successor is elected and 
qualified. When elected, such successor 
shall hold his office the residue of the un¬ 
expired term. 

47. —§ 15. The supreme court, the circuit 
and probate courts of each county, shall be 
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courts of record, and shall each have a com¬ 
mon seal. 

48. —§ 16. The legislature may provide 
by law for the election of one or more per¬ 
sons in each organized county, who may be 
vested with judicial powers, not exceeding 
those of a judge of the circuit court at 
chambers. 

49. —§ 17. There shall be not exceeding 
four justices of the peace in each organized 
township. They shall be elected by the 
electors of the townships, and shall hold 
their offices for four years, and until their 
successors are elected and qualified. At 
the first election in any township, they shall 
be classified as shall be prescribed by law. 
A justice elected to fill a vacancy shall hold 
his office for the residue of the unexpired 
term. The legislature may increase the 
number of justices in cities. 

50. —§ 18. In civil cases justices of the 
peace shall have exclusive jurisdiction to 
the amount of one hundred dollars, and 
concurrent jurisdiction to the amount of 
three hundred dollars, which may be in¬ 
creased to five hundred dollars, with such 
exceptions and restrictions as may be pro¬ 
vided by law. They shall also have such 
criminal jurisdiction and perform such du¬ 
ties as shall be prescribed by the legisla¬ 
ture. 

51. —§ 19. Judges of the supreme court, 
circuit judges, and justices of the peace, 
shall be conservators of the peace within 
their respective jurisdictions. 

52. —§ 20. The first election of judges of 
the circuit courts shall be held on the first 
Monday in April, oTte thousand eight hun¬ 
dred and fifty-one, and every sixth year 
thereafter. Whenever an additional circuit 
is created, provision shall be made to hold 
the subsequent election of such additional 
judges at the regular elections herein pro¬ 
vided. 

53. —^ 21. The first election of judges of 
the probate courts shall be held on the 
Tuesday succeeding the first Monday of 
November,, one thousand eight hundred 
and fifty-two, and every fourth year there¬ 
after. 

54. —§ 22. Whenever a judge shall remove 
beyond the limits of the jurisdiction for 
which he was elected, or a justice of the 
‘peace from the township in which he was 
elected, or by a change in the boundaries 
of such township shall be placed without 
the same, they shall be deemed to have va¬ 
cated their respective offices. 


55. —§ 23. The legislature may establish 
courts of conciliation, with such powers and 
duties as shall be prescribed by law. 

56. —§ 24. Any suitor in any court of this 
state shall have the right to prosecute or 
defend his suit, either in his own proper 
person, or by an attorney or agent of his 
choice. 

57. —§ 25. In all prosecutions for libels, 
the truth may be given in evidence to the 
jury; and if it shall appear to the jury that 
the matter charged as libelous is true, and 
was published with good motives and for 
justifiable ends, the party shall be acquitted. 
The jury shall have the right to determine 
the law and the fact. 

58. —§ 26. The person, houses, papers, 
and possessions of every person shall be se¬ 
cure from unreasonable searches and seizure. 
No warrant to search any place, or to seize 
any person or things, shall issue without 
describing them, nor without probable cause, 
supported by oath or affirmation. 

59. —§ 27. The right of trial by jury shall 
remain, but shall be deemed to be waived 
in all civil cases unless demanded by one of 
the parties, in such manner as shall be pre¬ 
scribed by law. 

60. —§ 28. In every criminal prosecution, 
the accused shall have the right to a speedy 
and public trial by an impartial jury, which 
may consist of less than twelve men in all 
courts not of record; to be informed of the 
nature of the accusation ; to be confronted 
with the witnesses against him ; to have com¬ 
pulsory process for obtaining witnesses in his 
favor, and have the assistance of counsel for 
his defence. 

61. —§ 29. No person, after acquittal upon 
the merits, shall be tried for the same of¬ 
fence ; all persons shall, before conviction, 
be bailable by sufficient sureties, except for 
murder and treason, when the proof is evi¬ 
dent or the presumption great. 

62. —§ 30. Treason against the state shall 
consist only in levying war against, or in 
adhering to its enemies, giving them aid and 
comfort. No person shall be convicted of 
treason unless upon the testimony of two 
witnesses to the same overt act, or on con¬ 
fession in open court. 

63. —§ 31. Excessive bail shall not be re¬ 
quired ; excessive fines shall not be imposed; 
cruel or unusual punishment shall not be 
inflicted, nor shall witnesses be unreason¬ 
ably detained. 

64. —§ 32. No person shall be compelled, 
in any criminal case, to be a witness against 
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himself: nor be deprived of life, liberty, or 
property, without due process ot law. 

G5._L§33. No person shall bq imprisoned 
for debt arising out of, or founded on a con¬ 
tract, express or implied, except in eases of 
fraud or breach of trust, or ot moneys col¬ 
lected by public officers, or in any profes¬ 
sional employment. No person shall be 
imprisoned for a militia fine in time of 
peace. 

GO.—§ 34. No person shall be rendered 
incompetent to be a witness on account 
of his opinions on matters of religious 
belief. 

07.—§35. The style of all process shall 
be, u In the name of the people of the State 
of Michigan.” 

MIDDLEMAN, contracts . A person 
who is employed both by the seller and 
purchaser of goods, or by the purchaser 
alone, to receive them into his possession, 
for the purpose of doing something in or 
about them ; as, if goods be delivered from 
a ship by the seller to a wharfinger, to 
be by him forwarded to the purchaser, who 
has been appointed by the hitter to receive 
them; or if goods be sent to a packer, for 
and bv orders erf the vendee, the packer is 
to be considered as a middleman. 

2. The goods in both these cases will 
be considered in transitu , provided the 
purchaser has not used the wharfinger’s or 
the packer’s warehouse as his own, and 
have an ulterior place of delivery in view. 
3 B. & P. 127, 469; 4 Esp. R. 82; 2 B. 
& P. 457; 1 Campb. 282; 1 Atk. 245 ; 
1 H. Bl. 364; 3 East, R. 93; Whit, on 
Trans. 195. 

3. By middleman is also understood one 
who has been employed as an agent by a 
principal, and who has employed a sub¬ 
agent under him by authority of the prin¬ 
cipal, either express or implied. He is not 
in general liable for the wrongful acts of 
the sub-agent, the principal being alone 
responsible. 3 Campb. N. P. Cas. 4; 6 T. 
R. 411; 14 East, 605. 

MIDWIFE, med. jur . A woman who 
practices midwifery; a woman who pursues 
the business of an accoucheuse . 

2. A midwife is required to perform the 
business she undertakes with proper skill, 
and if she be guilty of any mala praxis , 
(q. v.) she is liable to an action or an in¬ 
dictment for the misdemeanor. Vide Vin. 
Ab. Physician ; Com. Dig. Physician; 8 
East, R. 348 ; 2 Wils. R. 359; 4 C. & P. 
398; S. C. 19 E. C. L. It. 440; 4 C. & P. 


407, n. a; 1 Chit. Pr. 43; 2 Russ. Cr. 
288. 

MILE, measure. A length of a thou¬ 
sand paces, or seventeen hundred and sixty 
yards, or five thousand two hundred and 
eighty feet. It contains eight furlongs, 
every furlong being forty poles, and each 
pole sixteen feet six inches. 2 Stark. R. 
89. . 

MILEAGE. A compensation allowed 
by law to officers, for their trouble and ex¬ 
penses in travelling on public business. 

2. The mileage allowed to members of 
congress, is eight dollars for every twenty 
miles of estimated distance, by the most 
usual roads, from his place of residence to 
the seat of congress, at the commencement 
amd end of every session. Act of Jan. 22, 
1818; 3 Story’s Laws U. S. 1657. 

3. In computing mileage the distance 
by the road usually travelled is that which 
must be allowed, whether in fact the officer 
travels a more or less distant way to suit 
his own convenience. 5 Shepl. R. 431. 

MILITARY. That which belongs or 
relates to the army. 

MILITIA. The military force of the 
nation, consisting of citizens called forth to 
execute the laws of the Union, suppress in¬ 
surrection and repel invasion. 

2. The Constitution of the United States 
provides on this subject as follows : 

Art. 1, s. 8, 14. Congress shall have 
power to provide for calling forth the 
militia to execute the laws of the Union, 
suppress insurrections, and repel Invasions. 

3. —15. To provide for organizing, arm¬ 
ing, and disciplining the militia, and for 
governing such part of them as may be em¬ 
ployed in the service of .the United States, 
reserving to the states respectively, the ap¬ 
pointment of the officers, and the authority 
of training the militia, according to the 
discipline prescribed by congress. 

4. Under these clauses of the constitu¬ 
tion, the following points have been decided,. 

1. If congress had chosen, they might, 
by law, have considered a militia man, called 
into the service of the United States, as 
being, from the time of such call, con¬ 
structively in that service, though not ac¬ 
tually so, although he should not appear at 
the place of rendezvous. But they have 
not so considered him, in the acts of con¬ 
gress, till after his appearance at the place 
of rendezvous : previous to that, a fine was 
to be paid for the delinquency in not obeying 
i the call, which fine was deemed an equiva- 
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lent for his services, and an atonement for 
liis disobedience. 

5.—2. The militia belong to the states 
respectively, and are subject, both in their 
civil and military capacities, to the jurisdic¬ 
tion and laws of the state, except so far as 
these laws are controlled by acts of congress, 
constitutionally made. 

0.—3. It is presumable the framers of 
the constitution cohtemplated a full exercise 
of all the powers of organizing, arming, and 
disciplining the militia: nevertheless, if 
congress had declined to exercise them, it 
was competent to the state governments 
respectively to do it. Hut congress has ex¬ 
ecuted these powers as fully as was thought 
right, and covered the whole ground of their 
legislation by different laws, notwithstanding 
important provisions may have been omitted, 
or those enacted might be beneficially altered 
or enlarged. 

7. —4. After this, the states cannot en¬ 
act or enforce laws on the same subject. For 
although their laws may not be directly re¬ 
pugnant to those of congress, yet congress, 
having exercised their will upon the subject, 
the states cannot legislate upon it. If the law 
of the latter be the same, it is inoperative : 
if they differ, they must, in the nature of 
things, oppose each other, so far as they differ. 

8. —5. Thus if an act of congress imposes 
a fine, and a state law fine and imprisonment 
for the same offence, though the latter is not 
repugnant, inasmuch as it agrees with the 
act of the congress, so far as the latter goes, 
and add another punishment, yet the wills 
of the two legislating powers in relation to 
the subject are different, and cannot subsist 
harmoniously together.. 

9. —6. The same legislating power may 
impose cumulative punishments ; but not 
different legislating powers. 

10. —7. Therefore, where the state go¬ 
vernments have, by the constitution, a con¬ 
current power with the national government, 
the former cannot legislate on any subject 
on which congress has acted, although the 
two laws are not in terms contradictory and 
repugnant to each other. 

11. —8. Where congress prescribed the 
punishment to be inflicted on a militia man, 
detached and called forth, but refusing to 
march, and also provided that courts martial 
for the trial of such delinquents, to be com¬ 
posed of militia officers only, should be held 
and conducted in the manner pointed out by 
the rules and articles of war, and a state 
had passed a law enacting the penalties on 


such delinquents which the act of congress 
prescribed, and directing lists of the delin¬ 
quents to be furnished to the comptroller of 
the United States and marshal, that further 
proceeding might take place according to 
the act of congress, and providing for their 
trial by state courts martial, such state 
courts martial have jurisdiction. Congress 
might have vested exclusive jurisdiction in 
courts martial to be held according to their 
laws, but not having done so expressly, their 
jurisdiction is not exclusive. 

12. —9. Although congress have exer¬ 
cised the whole power of calling out the 
militia, yet they are not national militia, till 
employed in actual service ; and they are 
not employed in actual service, till they 
arrive at the place of rendezvous. 5 Wheat. 

1 ] Vide 1 Kent’s Com. 262 * 3 Story, 
Const. § 1194 to 1210. 

13. The acts of the national legislature 
which regulate the militia are the following, 
namely : Act of May 8, 1792, 1 Story, L. 
U. S. 252 ; Act of February 28, 1795, 1 
Story, L. U. S, 390 ; Act of March 2, 1803, 

2 Story, L. U. S. 888 ; Act of April 10, 
1806, 2 Story, L. U. S. 1005; Act of April 
20, 1816, 3 Story, L. U. S- 1573 ; Act of 
May 12, 1820, 3 Story, L. U. S. 1786 ; Act 
of March 2,1821, 3 Story, L. U. g. 1811. 

MILL, estates . Mills are so very different 
and various, that it is not easy to give a de¬ 
finition of the term. They are used for the 
purpose of grinding and pulverising grain 
and other matters, to extract the juices of 
vegetables, to make various articles of manu¬ 
facture. They take their names from the 
uses to which they are employed, hence we 
have paper-mills, fulling-mills, iron-mills, 
oil-mills, saw-mills, &c. In another respect 
their kinds are various; they are either 
fixed to the freehold or not. Those which 
are a part of the freehold, are cither water¬ 
mills, wind-mills, steam-mills, &c. ; those 
which are not so fixed, are hand-mills, and 
are merely personal property. Those which 
are fixed, and make a part of the freehold, 
are buildings with machinery calculated to 
obtain the object proposed in their erection 

2. It has been held that the grant of a 
mill, and its appurtenances, even without 
the land, carries the whole right of water 
enjoyed by the grantor, as necessary to its 
use, and as a necessary incident. Cro. Jac. 
121. And a devise of a mill carries the 
land used with it, and the right to use tho 
water. 1 Serg. & Rawle, 169 ; and see 5 
Serg. & Rawle, 107 ; 2 Caine’s Ca. 87 ; 10 
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Bern. & Kawle. Go ; 1 Peuna. R. 40*2 ; 3 
X. 4l. Pep. 100; OGreenl. R. 430; Id. 
lot: 7 Mass. Hep. G; a Shepl, 281. 

3. A mill means not merely the building, 
in which the business is earned on, but in¬ 
cludes the site, the dam, and other things 
annexed to the freehold, necessary tor its 
beneficial enjoyment. 3 Mass. It. 280. Sec 
A ide G Greeni. 1\. 436. 

4. Whether manufacturing machinery 
will pass under the grant of a mill must de¬ 
pend mainlv on the circumstances of each 
case. 5 Eng. C. L. It. 168 : S. C. 1 Rrod. 
& Bing. 506. In England the law appears 
not to be settled. 1 Bell’s Com. 754, note 4, 
5th ed. In this note are given the opinions 
of Sir Samuel Homily and Mr. Leech, on a 
question whether a mortgage of a piece of 
land on which a mill was erected, would 
operate as a mortgage pf the machinery. 
Sir Samuel was clearly of opinion that such 
a mortgage would bind the machinery, and 
Mr. Leech was of a directly opposite opinion. 

5. The American law on this subject, 
appears not to be entirely fixed. 1 Hill. Ab. 
16 - 1 Bailey’s 11. 540 : 3 Kent, Com. 440 ; 
see Amos & Fer., on Fixt. 188, et seq. ; 1 
Atk. 1G5 ; 1 Yes. 348 ; Sugd. Vend. 30 ; 
0 John. 5 ; 10 Scrg. & liawle, 63 ; 2 Watts 
& Serg. 116; G Greenl. 157; 20 Wend. 
636 ; 1II. Bl. 259, note ; 17 S. & R. 415 ; 
10 Amer. Jur. 58; 1 Misso. R. 620; 3 
Mason, 464 ; 2 Watts & S. 390. Vide 15 
\ in. Ab. 398 : Dane’s Ab. Index, h. t. ; 
6 Cowen, 677. 

Mill, money . An imaginary money, of 
whieh ten are equal to one cent, one hun¬ 
dred equal to a dime, and one thousand equal 
to a dollar. There is no coin of this denomi¬ 
nation. Vide Coin; Money . 

MILLED MONEY. This term meaus 
merely coined money, and it is not necessary 
that it should be marked or rolled on the 
edges. Running’s case, Leach, 708. 

MIL-REIS. The name of a coin. The 
mil-reis of Portugal is taken as money of 
account, at the custom-house, to be of the 
value of one hundred and twelve cents. 
Act of March 3, 1843. 

2. The uiil-reis of Azores, is deemed of 
the value of eighty-three and one-third 
cents. Act of March 3, 1843. 

3. The mil-reis of Maderia is deemed of 
the value of one hundred cent* Id 

MIND AND MEMORY. - it is usual in 
considering the state of a testator at the 
time of making his will, to ascertain whether 
he was of sound mind and memory ; that is, 


whether he had capacity to make a will. 
These ttords then import capacity, ability. 

MINE. Au excavation made for obtain- 
! ms: minerals from the bowels of the earth; 

I and the minerals themselves are known by 
the name of mine. 

2. Mines are therefore considered as open 
and not open. An open mine is one at which 
work has been done, and a part of the mate¬ 
rials taken out. When land is let on which 

, there is an open mine, the tenant may, un¬ 
less restricted by his lease, work the mine ; 
1 Cru. Dig. 132 ; 5 Co. R. 12 ; 1 Chit. Pr. 
184, 5 : and he may open new pits or shafts 
for working the old vein, for otherwise the 
working of the same mine might be imprac¬ 
ticable. 2 P< Wins. 388 ; 3 Tho. Co. Litt. 
237 ; 10 Pick. R. 460. A mine not opened, 
cannot be opened by a tenant for years unless 
authorized, nor even by a tenant for life, 
without being guilty of waste. 5 Co. 12. 

3. Unless expressly excepted, mines 
would be included in the conveyance of 
land, without being expressly named, and 
so vice versa , by a grant of a mine, the land 
itself, the surface above the mine, if livery 
be made, will pass. Co. Litt. 6 ; 1 Tho. 
Co. Litt. 218 ; Sliep. To. 26. Vide, gene¬ 
rally, 15 Yin. Ab. 401 ; 2 Supp. to Ves. jr. 
257, and the cases there cited, and 448 ; 
Com. Dig. Grant, G 7 ; Id. Waifs, H 1 ; 
Crabb, R. P. §§ 98-101 ; 10 East, 273; 1 
M. & S. 84 ; 2 B. & A. 554: 4 Watts, 
223-246. 

4. In New York the following provi¬ 
sions have been made in relation to the 
mines in that state, by the revised statutes, 
part 1, chapter 9, title 11. It is enacted 
as follows, by 

§ 1. The following mines arc, and shall 
be, the property of this state, in its right 
of sovereignty. 1. All mines of gold and 
silver discovered, or hereafter to be dis¬ 
covered, within this state. 2. All mines 
of other metals discovered, or hereafter to 
be discovered, upon any lands owned by 
persons not being citizens of any of t;he 
United States. 3. All mines of other 
metals discovered, or hereafter to be dis¬ 
covered, upon lands owned by a citizen of 
any of the United States, the ore of which, 
upon an average, shall contain less than 
two equal third parts in value, of copper, 
tin, iron or lead, or any of those metals. 

5. —§ 2. All mines, and all minerals 
and fossils discovered, or hereafter to be 
discovered, upon any lands belonging to the 
people of this state, are, and shall be the 
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property of the people, subject to the provi¬ 
sions hereinafter made to encourage the' 

discovery thereof. 

■/ 

6. —§ 3. All mines of whatever descrip¬ 
tion, other than mines of gold and silver, 
discovered or hereafter to be discovered, 
upon any lands owned by a citizen of the 
United States, the ore of which, upon an 
average, shall contain two equal third parts 
or more, in value, of copper, tin, iroU and 
lead, or any of those metals, shall belong to 
the owner of such land. 

7. —§ 4> Every person who shall make 
a discovery of any mine of gold or silver, 
within this state, and the executors, admin¬ 
istrators or assigns of such person, shall be 
exempted from paying to the people of this 
state, any part of the ore, profit or produce 
of such mine, for the term of twenty-one 
years, to be computed from the time of 
giving notice of such discovery, in the man¬ 
ner hereinafter directed. 

8. —§ 5. No person discovering a mine 
of gold or silver within this state, shall 
work the same, until he give notice thereof, 
by information in writing, to the secretary 
of this state, describing particularly therein 
the nature and situation of the mine. Such 
notice shall be registered in a book, to be 
kept by the secretary for that purpose. 

9. —§ 6. After the expiration of the 
term above specified, the discoverer of the 
mine, or his representatives, shall be pre¬ 
ferred in any contract for the working of 
sueli mine, made with the legislature or 
under its authority. 

10. —§ 7. Nothing in this title con¬ 
tained shall affect any grants heretofore 
made by the legislature, to persons having 
discovered mines ; nor be construed to give 
to any person a right to enter on, or to 
break up the lands of any other person, or 
of the people of this state, or to work any 
mines in such lands, unless the consent, in 
writing, of the owner thereof, or of the 
commissioners of the land office, when the 
lands belong to the people of this state, shall 
be previously obtained. 

MINISTER, government . An officer 
who is placed near the sovereign, and is in¬ 
vested with the administration of some one 
of the principal branches of the government. 

2. Ministers are responsible to the king 
or other supreme magistrate who has ap¬ 
pointed them. 4 Conn. 134. 

Minisve**, international lav). * This is 
the general name given to public function¬ 
aries who represent their country abroad,« 


such as ambassadors , (q. v.) envoys , (q. v.j 
and residents . (q. v.) A custom of recent 
origin has introduced a new kind of min¬ 
isters, without any particular determination 
of character; these are simply called 
minister $, to indicate that they are invested 
with the general character of a sovereign’s 
mandatories, without any particular assign¬ 
ment of rank or character. 

2. The minister represents his govern¬ 
ment in a vague and indeterminate manner, 
which cannot be equal to the first degree ; 
and he possesses all the rights essential to 
a public minister. 

3. There are also ministers plenipoten¬ 
tiary, who, as they possess full powers, arc 
of much greater distinction tlian simple 
ministers. These also, are without any 
particular attribution of rank and char¬ 
acter, hut by custom are now placed im¬ 
mediately below the ambassador, or on a 
level with the envoy extraordinary. Vattel, 
liv. 4, c. 6, § 74 ; 1 Kent, Com. 38 ; Merl. 
Repert. h. t. sect. 1, n. 4. 

4. Formerly no distinction was made in 

the different classes of public ministers, but 
the modern usage of Europe introduced 
some distinctions in this respect, which, on 
account of a want of precision, became the 
source of controversy. To obviate these, 
the congress of Vienna, and that of Aix la 
Chapelle, put an end to these disputes by 
classing ministers as follows : 1. Ambas¬ 

sadors, and papal legates or nuncios. 

2. Envoys, ministers, or others accredited 
to sovereigns, (aupres des souverains). 

3. Ministers resident, accredited to sover¬ 
eigns. 4. Charges d’Affaires, accredited 
to the minister of foreign affairs. Recez 
du Congres de Vienne, du 19 Mars, 1815 ; 
Protocol du Congres d’Aix la Chapelle, du 
21 Novembre, 1818; Wheat. Intern. Law, 
pt. 3, c. 1, 6 6. 

5. The act of May 1, 1810, 2 Story’s 
L. U. S. 1171, fixes a compensation for 
public ministers, as follows :— 

^ 1. Be it enacted , Sfc. That the pre¬ 
sident of the United States shall not allow 
to any minister plenipotentiary a greater 
sum than at the rate of nine thousand dol¬ 
lars per annum, as a compensation for all 
his personal services and expenses; nor to 
any charge des affaires, a greater sum than 
at the rate of four thousand five hundred 
dollars per annum, as & compensation for 
all his personal services aDd expenses : nor 
to the secretary of any legation or embassy 
to any foreign country, or seerctar}’ of any 
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minister plenipotentiary, a greater sum than 
at the rate of two thousand dollars per 
an u urn, as a compensation for all his per¬ 
sonal services and expenses; nor to any 
consul who shall be appointed to reside at 
Algiers, a greater sum than at the rate ot 
four thousand dollars per annum, as a com¬ 
pensation for all his personal services and 
expenses ; nor to any other consul who 
shall be appointed to reside at any other of 
the state? on the coast of Barbary, a greater 
sum than at the rate of two thousand dollars 
per annum, as a compensation for all his 
personal services and expenses ; nor shall 
there be appointed more than one consul for 
any one of the said states : Provided, it 
shall be lawful for the president of the 
United States to allow to a minister pleni¬ 
potentiary, or charge des affaires, on going 
from the United States to any foreign 
country, an outfit, which shall in no case 
exceed one year’s full salary of such min¬ 
ister or charge des affaires ; but no consul 
shall be allowed an outfit in any case what¬ 
ever, any usage or custom to the contrary 
notwithstanding. 

6. —§ *2. That to entitle any charge des 
nffai-es, or secretary of any legation or em- 
basM to any foreign country, or secretary 
of any minister plenipotentiary, to the com¬ 
pensation hereinbefore provided, they shall, 
respectively, be appointed by the president 
of the United States, by and with the ad¬ 
vice and consent of the senate; but in the 
recess of the senate, the president is hereby 
authorized to make such appointments, 
which shall be submitted to the senate at 
the next session thereafter, for their advice 
and consent; and no compensation shall be 
allowed to any charge des affaires, or any 
of the secretaries hereinbefore described, 
who shall not be appointed as aforesaid : 
Provided, That nothing herein contained 
shall be construed to authorize any ap¬ 
pointment of a secretary to a charge des 
affaires, or to any consul residing on the 
Barbary coast, or to sanction any claim 
against the United States for expense inci¬ 
dent to the same, any usage or custom to 
the contrary notwithstanding. 

7. The Act of August 6, 1842, sect. 9, 
directs, that the president of the United 
States shall not allow to any minister resi¬ 
dent a greater sum than at the rate of six 
thousand dollars per annum, as a compen¬ 
sation for all bis personal services and ex¬ 
penses : Provided, that it shall be lawful 
for the president to allow to such minister 


resident, on going from the United States 
to any foreign country, an outfit, which 
shall in no case exceed one year’s full 
salary of such minister resident. 

Minister, cedes . law . One ordained by 
some church*to preach the gospel. 

2. Ministers are authorized in the United 

! States, generally, to marry, and arc liable to 
fines and penalties for marrying minors con¬ 
trary to the local regulations. As to the 
right of ministers or parsons, see Am. Jur. 
No. 30, p. 268 ; Anth. Shep. Touch. 564 ; 
2 Mass. R. 500 ; 10 Mass. R. 97 ; 14 Mass. 
R. 333 ; 3 Fairf. R. 487. 

Minister, mediator. An officer appoint¬ 
ed by the government of one nation, with 
the consent of two other nations, who have a 
matter in dispute, with a view by bis inter¬ 
ference and good office to have such matter 
settled. 

1 MINISTERIAL. That which is done un¬ 
der the authority of a superior ; opposed to 
judicial; as, the sheriff is a ministerial officer 
bound to obey the judicial commands of the 
court. 

2. When an officer acts in both a judicial 
and ministerial capacity, he may be com¬ 
pelled to perform ministerial acts in a par¬ 
ticular way ; but when be acts in a judicial 
capacity, he can only be required to pro¬ 
ceed ; the manner of doing so is left entirely 
to his judgment. See 2 Fairf. 377 ; Bac. 
Ab. Justices of the Peace, E ; 1 Conn. 
295; 3 Conn. 107 ; 9 Conn. 275 ; 12 Conn. 
464 ; also Judicial; Mandamus; Sheriff. 

Ministerial trusts. These, which are 
also called instrumental trusts, demand no 
further exercise of reason or understanding, 
than every intelligent agent must necessarily 
employ ; as to convey an estate. They are 
a species of special trusts, distinguished 
from discretionary trusts, which necessarily 
require much exercise of the understanding. 
2 Bouv. Inst. n. 1896. 

MINOR, persons. One under the age 
of twenty-one years, while in a state of in¬ 
fancy ; one who has not attained the age of 
a major. 

2. The terms major and minor are more 
particularly used in the civil law. The 
common law terms are adult and infant 
See Infant. 

MINORITY. The state or condition ot 
a minor; infancy. In another sense, it 
signifies the lesser number of votes of a de¬ 
liberative assembly ; opposed to majority, 
(q. v.) 

I MINT. The place designated by law, 
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where money is coined by authority of the 
government of the United States. 

2. The mint was established by the Act 
of April 2, 1792, 1 Story’s L. U. S. 227, 
and located at Philadelphia, where, by vir¬ 
tue of sundry acts of congress, it still re¬ 
mains. Act of April 24, 1800, 1 Story, 
770 ; Act of March 3,1801,1 Story, 816; 
Act of May 19, 1828. 4 Sharsw. cont. of 
Story’s L. U. S. 2120. 

3. Below will be found a reference to 
the acts of congress now in force in relation 
to the mint. 

.Act of January 18, 1837, 4 Sharsw. cont. 
of Story, L. U. S. 2120 ; Act of May 19, 
1828, 4 Id. 2120; Act of May 3, 1835; 
Act of February 13, 1837; Act of March 
3, 1849 ; Act of March 3, 1851, s. 11. 

Vide Coin; Foreign Coin; Money . 

MINUTE, measures . In divisions of the 
circle or angular measures, a minute is equal 
to sixty seconds, or one sixtieth part of a 
degree. 

2. In the computation of time, a minute 
is equal to sixty seconds, or the sixtieth 
part of an hour. Vide Measure. 

'Minute, practice. A memorandum of what 
takes place in court; made by authority of 
the court. From these minutes the record 
is afterwards made up. 

2. Toullier says, they are so called be¬ 
cause the writing in which they were origi¬ 
nally, was small, that the word is derived 
from the Latin minuta , ( scriptura ) in oppor 
sition to copies which were delivered to the 
parties, and which were always written in a 
larger hand. 8 Toull. n. 413. 

3. Minutes are not considered as any 
part of the record. 1 Ohio B-. 268. See 
23 Pick. R. 184. 

Minute book. A book kept by the clerk 
or prothonotary of a court, in which minutes 
of its proceedings arc entered. It has been 
decided that minutes are no part of the re¬ 
cord. 1 Ohio 11. 268. 

MIRROR DES JUSTICES. The Mir¬ 
ror of Justices, a treatise written during 
the rei^n of Edward II. Andrew Horne is 
its reputed author. It was first published 
in 1642, and in 1768 it was translated into 
English by William Hughes. Some diver¬ 
sity of opinion seems to exist as to its merits. 
Pref. to 9 & 10 Co. Rep. As to the history 
of this celebrated book, see St. Armand’s 
Hist. Essays on the Legislative power of i 
England, 58, 59. ' 

MIS. A syllable which prefixed to some 
word signifies some fault or defect; as, ! 


misadventure, misprision, mistrial, and the 
like. 

MISADVENTURE, aim. law , torts. 
An accident by which an injury occurs to 
another. 

2. When applied to homicide, misad¬ 
venture is the act of a man who, in the per¬ 
formance of a lawful act, without any inten¬ 
tion to do harm, and after using proper 
precaution to prevent danger, unfortunately 
kills another person. The act upon which 
the death ensues, must be neither malum in 
se, nor malum prohibitum. The /usual ex¬ 
amples under this head, arc, 1. When the 
death ensues from innocent recreations. 2. 
From moderate and lawful correction (q.y.- 
in foro domestico. 3. From acts lawful and 
indifferent in themselves, done with proper 
and ordinary caution. 4 131. Com. 182 ; 1 
East, P. C. 221. 

MISBEHAVIOUR. Improper or un¬ 
lawful conduct. See 2 Mart. N. S. 683. 

2. A party guilty of misbehaviour ; as, 
for example, to threaten to do injury to an¬ 
other, may be bound to bis good behaviour, 
and thus restrained. See Good Behaviour. 

3. Verdicts are not unfrequently set 
aside on the ground of misbehaviour of 
jurors; as, when the jury take out with 
them papers which’ were not given in evi¬ 
dence, to the prejudice of one of the parties. 
Ld. Raym, 148. When they separate be¬ 
fore they have agreed upon their verdict. 3- 
Day, 237, 310. When they cast lots for a 
verdict; 2 Lev. 205 ; or give their verdict, 
because they have agreed to give it for the 
amount ascertained, by each juror puttiug 
down a sum, adding the whole together, and 
then dividing by twelve, the number of jurors, 
and giving their verdict for the quotient. 15 
John. 87. See Bac. Ab. Verdict, H. 

4. A verdict will be set aside if the 
successful party has been guilty of any mis¬ 
behaviour towards the jury ; as, if he say to 
a juror, “ I hope you will find a verdict for 
me,” or “ the matter is clearly of my side.” 

1 Vent. 125; 2 Roll. Ab. 710, pi. 17. See 
Code, 166, 401 : Bac. Ab. Verdict, I. 

MISCARRIAGE, mcd. jurisp. By this 
word is technically understood the expul¬ 
sion of the ovum or embryo from the uterus 
within the first six weeks after conception ; 
between that time and before the expiration 
of the sixth month, when the child may pos¬ 
sibly live, it is termed abortion. When the 
delivery takes place soon after the sixth 
month, it is denominated premature labor. 
But the criminal act of destroying the foetus 
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nt any tin jo before birth, is termed in law, 
procuring miscarriage. Chit. Med. Jur. 
410; 2 Pmiglisoirs Human Physiology, 
364. Vide • ibortian: Foetus . 

MlscAKUiAr.K, contracts, torts . By the 
English statute of frauds, 29 C. II. c. 3, s. 
4, it is enacted that “ no action shall be 
brought to charge the defendant upon any 
special promise to answer for the debt, de¬ 
fault, or miscarriage of another person, 
unless the agreement,” &c. “ shall be 
in writing,” fee. The word miscarriage, 
in this statute comprehends that species 
of wrongful act, for the consequences 
of which the law would make the party 
civilly responsible. The wrongful riding 
the horse of another, without his leave or 
license, and thereby causing his death, is 
clearly an act for which the party is re¬ 
sponsible in damages, and, therefore, falls 
within the meaning of the word miscarriage. 
2 Barn. & Aid. 516 ; Burge on Sur. 21. 

MISCASTING. By this term is not 
understood any pretended miscasting or mis- 
valuing, but simply an error in auditing and 
numbering. 4 Bouv. Inst. n. 4128. 

MISCOGNIZANT. This word, which 
is but little used, signifies ignorant, or not 
knowing. Stat. 32 II. VIII. e. 9. 

MISCONDUCT. Unlawful behaviour by 
a person entrusted in any degree with the 
administration of justice, by which the 
rights of the parties and the justice of the 
case may have been affected. 

2. A verdict will be set aside when any 
of the jury have been guilty of such mis¬ 
conduct, and a court will set aside an 
award, if it have been obtained by the mis¬ 
conduct of an arbitrator. 2 Atk/501, 504; 
2 Chit. R. 44 ; 1 Salk. 71; 3 P. Wms. 362; 
1 Dick. 66. 

MISCONTINUANCE, practice. By this 
term is understood a continuance of a suit 
by undue process. Its effect is the same as 
a discontinuance, (q. v.) 2 Hawk. 299} 

Kitch. 231; Jenk. Cent. 57. 

MISDEMEANOR, crim. law . This 

term is used to express every offence infe¬ 
rior to felony, punishable by indictment, or 
by particular prescribed proceedings ; in its 
usual acceptation, it Is applied to all those 
crimes and offences for which the law has 
not provided a particular name ; this word 
is generally used in contradistinction to 
felony; misdemeanors comprehending all 
indictable offences, which do not amount to 
felony, as perjury, battery, libels, conspirar 
cies and public nuisances. 


2. Misdemeanors have sometimes been 
called misprisions, (q. v.) Burn^s Just. tit. 
Misdemeanor; 4 Bl. Com. 5, n. 2; 2 Bar. 
& Adolph. 75: 1 Russell, 43; 1 Chitty, 
Pr. 14 ; 3 Venn. 347 ; 2 IJill, S. C. 674 ; 
Addis. 21 ; 3 Pick. 26; 1 Grcenl. 226; 2 
P. A. Browne, 249 ; 9 Pick. 1 ; 1 8. & R. 
312 ; 6 Call, 245 ; 4 Wend. 229 ; 2 Stew. 
& Port. 379. And see 4 Wend. 229, 265; 
12 Pick. 496 ; 3 Mass. 254 ; 5 Mass. 106. 
See Offence. 

MISDIRECTION, practice . An error 
made by a judge in charging the jury in a 
special case. 

2. Such misdirection is either in relation 
to matters of law or matters of fact. 

3. —1. When the judge at the trial mis¬ 
directs the jury, on matters of law, mate¬ 
rial to the issue, whatever may be the 
nature of the case, the verdict will be set 
aside*, and a new trial granted : 6 Mod. 242 ; 
2 Salk. 649 ; 2 Wils. 269; or if such 
misdirection appear in the bill of exceptions 
or otherwise upon the record, a judgment 
founded on a verdict thus obtained, will be 
reversed. When the issue consists of a 
mixed question of law and fact, and there 
is a conceded state of facts, the rest is a 
question for the court; 2 Wend. R. 596; 
and a misdirection in this respect will avoid 
the verdict. 

4. —2. Misdirection as to matter of fact 
will in some cases be sufficient, to vitiate 
the proceedings. If, for example, the judge 
should undertake to dictate to the jury. 
When the judge delivers his opinion to 
the jury on a matter of fact, it should be 
delivered as mere opinion , and not as direc¬ 
tion. 12 John. R. 513. But the judge 
is in general allowed a very liberal discre¬ 
tion in charging a jury on matters of fact. 
1 McCl. & Y. 286. 

5. As to its effects, misdirection must 
be calculated to do injustice ; for if justice 
has been done, and a new trial would pro¬ 
duce the same result, a new trial will not 
be granted on that account. 2 Salk. 644, 
646 ; 2T.R.4; 1 B. & P. 338 ; 5 Mass. 
R. 1 ; 7 Grcenl. R. 442 ; 2 Pick. R. 310; 
4 Day’s R. 42 ; 5 Day’s R. 329; 3 John. 
R. 528 ; 2 Penna. R. 325. 

MISE, English law . In a writ of right 
which is intended to be tried by the grand 
assize, the general issue is called the misc. 
Lawes, Civ. PI. Ill; 7 Cowen, 51. This 
word also signifies expenses, and it is so 
commonly used in the entries of judgments 
in personal actions; as when the plaintiff 
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recovers, the judgment is quod recuperet 
damna sun for such value, and pro raises et 
custagiis for costs and charges for so much, 
&c» 

MISERABILE DEPOSITUM, civ. law. 
The name of an involuntary deposit, made 
under pressing necessity; as, for instance, 
shipwreck, fire, or other inevitable calamity. 
Poth. Proced. Civ. 5eme part., ch. 1, § 1; 
Louis. Code, 2935. 

MISERICORDIA, mercy. An arbitrary 
or discretionary amercement. 

2. To be in mercy, is to be liable to 
such punishment as the judge may in his 
discretion inflict. According to Spelman, 
misericordia is so called, because the party 
is in mercy, and to distinguish this fine 
from redemptions, or heavy fines. S pel in. 
Grl. ad voc.; see Co. Litt. 126 b, and Ma¬ 
dox’s Excheq. c. 14. See Judgment of 
Misericord ia. 

MISFEASANCE, torts, contracts. The 
performance of an act which might lawfully 
be done, in an improper manner, by which 
another person 1 receives an injury. It dif¬ 
fers from malfeasance, (q. v.) or nonfea¬ 
sance. (q. v.) Vide, generally, 2 Vin. Ab. 
35; 2 Kent, Com. 443; Doct. PI. 62; 
Story, Bail. § 9. 

2. It seems to be settled that there is a 
distinction between misfeasance and non¬ 
feasance in the case of mandates. In cases 
of nonfeasance, the mandatary is not gene¬ 
rally liable, because his undertaking being 
gratuitous, there is no consideration to sup¬ 
port it; but in cases of misfeasance, the 
common law gives a remedy for the injury 
done, and to the extent of that injury. 5 
T. R. 143; 4 John. Rep. 84; Story, Bail¬ 
ment, § 165 ; 2 Ld. Raym. 909, 919, 920; 
2 Johns. Cas. 92 ; Doct. & Stu. 210; 1 
Esp. It. 74; 1 Russ. Cr. 140 ; Bouv. Inst. 
Index h. t. 

MISJOINDER, pleading. Misjoinder of 
causes of action, or counts, consists in 
joining, in different counts in one declara¬ 
tion, several demands, which the law ddes 
not permit to be joined, to enforce several 
distinct, substantive rights of recovery ; as, 
where a declaration joins a count in trespass j 
with another in case, for distinct wrongs ; \ 
or a count in tort, with another in contract, 
Gould, on PI. c. 4, § 98 ; Archb. Civ. PI. 
61, 78, 176 ; Serg. and Rawle, 358 ; Dane’s 
Ab. Index, h. t. | 

2. Misjoinder of parties, consists in j 
joining as plaintiffs or defendants, persons j 
who have not a joint interest. When the , 


misjoinder relates to the plaintiffs, the de¬ 
fendants may, at common law, plead the 
matter in abatement, whether the action be 
real ; 12 II. IV., 15 ; personal; Johns. Ch. 
R. 350, 438 ; 12 John. R. 1 ; 2 Mass. R. 
293 ; or mixed; or it will be good cause of 
nonsuit at the trial. 3 Bos. & Pull. 235. 
Where the objection appears upon the face 
of the declaration, the defendant may de¬ 
mur generally ; 2 Saund. 115 ; or move in 
arrest of judgment; or bring a writ of error. 

3. When in actions ex contractu against 
several, there is a misjoinder of the defend¬ 
ants, as if there be too many persons made 
defendants, and the objection appears on 
the pleadings, either of the defendants may 
demur, move in arrest of judgment, or sup¬ 
port a writ of error; and, if the objection 
do not appear on the pleadings, the plaintiff 
may be nonsuited upon the trial, if he fail 
in proving a joint contract. 5 Johns. R. 
280 : 2 Johns. R. 213; 11 Johns. It. 101; 
5 Mass. R. 270. 

4. In actions ex delicto , the misjoinder 
cannot in general be objected to, because 
in actions for torts, one defendant may be 
found guilty and the others acquitted. 
Archb. Civ. PI. 79. As to the cases in 
which a misjoinder may be aided by a nolle 
prosequi , see 2 Archb. Pr. 218-220. 

MISNOMER. The act of using a wrong 
name. 

2. Misnomers may be considered with' 
regard to contracts, to devises and bequests, 
and to suits or actions. 

8.—1. In general, when the party can 
be ascertained, a mistake in the name will 
not avoid tlie contract. 11 Co. 20, 21 ; 
Lord Raym. 304 ; Hob. 125. Nihil facit 
error nominis, cum de corpori constat, is 
the rule of the civil law. 

4.—2. Misnomers of legatees will not 
in genera] avoid the legacy, when the per¬ 
son intended can be ascertained from the 
j context. Example : Thomas Stockdale be- 
I queathed <c to his nephew Thomas Stoclc- 
1 dale, second son of his brother John Stock- 
dale,” 1000/. John had no son named 
Thomas, his second son was named William, 
and he claimed the legacy. It was deter¬ 
mined in his favor, because the mistake of 
the name was obviated by the correct de¬ 
scription given of the person, namely, the 
second son of John Stockdale. 19 Yes. 
381; S. C. Coop. 229; and see Ambl, 175; 

3 Leon. 18 ; Co. Litt. 3 a ; Finch’s R. 103 ; 
Domat 1. 4, t. 2, s. 1> n. 22; 1 Rop. Leg. 
131. 
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5.—3. Misnomers in suits or actions, 
when the mistake is in the name of one of 
the parties, must be pleaded in abatement; 
1 Chit. PI. 4 40; 1 Mass. 76; 5 Mass. 97; 
15 Mass. 409 ; 10 Mass. 140 ; 10 S. & 11. 
257 ; 4 Cowon, 11. 148; Coxe, 138; 6 
Munf. ‘319; 3 Wash. 0. C. 11. 300; 3 
Ponna. R. 984; 5 llalst. R. 295; 1 Pen. 
11. 75, 137 ; 0 Munf. 580 ; 3 Caines, 170 ; 
1 Ta\l. 1\. 148: 8 Yerg. 101; Harp. li. 
49 ; for the misnomer of one of the parties 
sued Ls not material on the general issue, 
when the identity is proved. 16 East, R. 
110 . 

0. The names of third persons must be 
correctly laid, for the error will not be 
helped by pleading the general issue ; but, 
if a sufficient description be given, it lias 
been held, iu a civil case, that the misnomer 
was immaterial. Example : in an action for 
medicines alleged to have been furnished to 
defendant’s wife, Mary, aud his wife was 
named Elizabeth, the misnomer was held to 
be immaterial, the word wife being the 
material word. 2 Marsh. 11. 159. In 
indictments, the names of third persons 
must be correctly given. Rose. Cr. Ev. 
R. 73. Vide, generally, IS E. C. L. R. 
149 ; 10 East, R. 83, n; Bac. Ab. h. t.j 
Dane's Ab. h. t.; 1 Yin. Ab. 7 ; 15 Vin. 
Ab. 466 ; 2 Phil. Ev. 2, note b ; Bac. Ab. 
Abatement, D; Arehb. Civ. PL 305; 1 
Mete. & Perk. Dig. Abatement, Y; and 
this Dictionary, Abatement; Contracts; 
Parties to Contracts; Parties to ~dctio 7 is. 

MISPLEADING, Pleading incorrectly, 
or omitting anything in pleading which is 
essential to the support or defence of au 
action, is so called. 

2. Pleading not guilty to an action of 
debt, is an example of the first; and when 
the plaintiff sets out a title not simply in a 
defective manner, but sets out a defective 
title, is an example of the second. See 3 
Salk. 365. 

MISPRISION, crim. law. 1. In its 
larger sense, this word is used to signify 
every considerable misdemeanor, which has 
not a certain name given to it in the law; 
and it is said that a misprision is contained 
in every treason or felony whatever. 2. In 
its narrower sense it is the concealment of 
a crime. 

2. Misprision oj treason , is the conceal¬ 
ment of treason, by being merely passive * 
Act of Congress of April 30,1790,1 Story’s 
L. U. S. 83 ; 1 East, P. C. 139 ; for if any 
assistance be given to the traitor, it makes 


the party a principal, as there is no acces¬ 
sories in treason. 

3. Misprision of felony , is the like 
concealment of felony, without giving any 
degree of maintenance to the felon ; Act 
of Congress of April 30, 1790, 3. 6, 1 
Story’s L. U. S. 84 ; for if any aid be given 
him, the party becomes an accessory after 
the fact. 

4 . It is the duty of every good citizen, 
knowing of a treason or felony having been 
committed, to inform a magistrate. Silently 
to observe the commission of a felony, with¬ 
out using any endeavors to apprehend the 
offender, is a misprision. 1 Russ, on Cr. 
43; Hawk. P. C. c. 59, s. 6; Id. Book 1, 
c. 5, s. 1 ; 4 Bl. Com. 119. 

5. Misprisions which are merely positive, 
are denominated contempts or high misde¬ 
meanors ; as, for example, dissuading a 
witness from-giving evidence. 4 Bl. Com. 
126. 

MISREADING, contracts . When a deed 
is read falsely to an illiterate or blind man, 
who is a party to it, such false reading 
amounts to a fraud, because the contract 
never had the assent of both parties. 5 Co. 
19; 6 East, R. 309 ; Dane’s Ab. c. 86, a, 
3, § 7 ; 2 Johu. R. 404 ; 12 John. R. 469 ; 
3 Cowen, R. 537. 

MISRECITAL, contracts^ pleading. The 
incorrect recital of a matter of fact, either 
in an agreement or a plea; under the latter 
term is here understood the declaration and 
all the subsequent pleadings. Yide Recital , 
and the cases there cited; and Bac. Ab. 
Pleas, &c. B. 5, n. 3. 

MISREPRESENTATION, contracts . 
The statement made by a party to a con¬ 
tract, that a thing relating to it is in fact 
in a particular way, when he knows it is 
not so. 

2. The misrepresentation must be both 
false and fraudulent, in order to make the 
party making it, responsible to the other 
for damages. 3 Conn. R. 413 ; 10 Mass. 
R. 197 ; 1 Rep. Const. Court, 328, 475 , 
Yelv. 21 a, note 1 ; Peake’s Cas. 115 ; 3 
Campb. 154 ; Marsh. Ins. B. 1, c. 10, s. 1. 
And see Representation. It is not every 
misrepresentation which will make a party 
liable ; when a mere misstatement of a fact 
has been erroneously made, without fraud, 
in a casual, improvident communication, 
respecting a matter which the person to 
whom the communication was made, and who 
had an interest in it, should not have taken 
upon trust, but was bound to inquire him- 
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self, and had the means of ascertaining the 
truth, there would be no responsibility; 5 
Maule & Sclw. 380 ; 1 Chit. Pr. 836; 1 
Sim. R. 13, 63 ; and when the informant 
was under no legal pledge or obligation as 
to the precise accuracy and correctness of 
his statement, the other party can maintain 
no action for the consequences of that state¬ 
ment, upon which it was Jiis indiscretion to 
place reliance. 12 East, 638 ; see, also, 2 
Cox, R. 131; 13 Ves. 133 ; 3 Bos. & Pull. 
370; 2 East, 103; 3 T. R. 56, 61; 3 
Bulstr. 93; 6 Ves. 183; 3 Ves. & Bea. 
110; 4 Dali. R. 250. ' Vide Concealment; 
Representation; Suggestio falsi; Suppressio 
veri . 

MISSING SHIP, mar . law . When a 
ship or other vessel has been at sea for a 
much longer time than she ought to have 
been, she is presumed to have perished there 
with all on board, and such a vessel is called 
a missing ship. 

2. There is no precise time fixed as to 
when the presumption is to arise, and this 
must depend upon the circumstances of each 
case. 2 Str. R. 1199; Park. Ins. 63 ; Marsh. 
Ins. 488; 2 Johns. R. 150; 1 Caines’ R. 
525 ; Holt’s N. P. Rep. 242. 

MISSISSIPPI. The name of one of the 
new states of the United States of America. 
This state was admitted into the Union, by 
a resolution of congress, passed the 10th 
day of December, 1817 ; 3 Story’s L. U. S. 
1716; by which it is “ Resolved, that the 
state of Mississippi, shall be one, and is 
hereby declared to be one of the United 
States of America, and admitted into the 
Union on an equal footing with the original 
states, in all respects whatever.” 

2. The constitution of this state was 
adopted at the town of Washington, the 
15th day of August, 1817. It was revised 
by a convention, and adopted on the 26th 
day of October, 1832, when it went into 
operation. 

3. By the second article of the constitu¬ 
tion, a provision is made for the distribution 
of powers as follows, namely : 

§ 1. The powers of the government of 
the state of Mississippi, shall be divided 
into three distinct departments, and each of 
them confided to a separate body of magis¬ 
tracy ; to wit: those which are legislative 
to one, those which are judicial to another, 
and those which are executive to another. 

4. —2. No person, or collection of per¬ 
sons, being of one of these departments, 
Shall exercise any power properly belonging I 


to either of the others, except in the in¬ 
stances hereinafter expressly directed or 
permitted. 

5. —1st. The legislative power of this 
state is vested in two distinct branches : the 
one styled “ the senate,” the other, “ the 
house of representatives;” and botli to¬ 
gether,. “the legislature of the state of 
Mississippi.” 

6. The following regulations, contained 
in the third article of the constitution, apply 
to both branches of the legislature. 

7. —§ 16. Each house may determine the 
rules of its own proceedings, punish mem¬ 
bers for disorderly behaviour, and, with the 
consent of two-thirds, expel a member, but 
not a second time for the same cause ; and 
shall have all other powers necessary for a 
branch of the legislature of a free and inde¬ 
pendent state. 

8. —§ 17. Each house shall keep a journal 
of its proceedings, and publish the same; 
and the yeas and nays of the members of 
either house, on any question, shall, at the 
desire of any three members present, be 
entered on the journal. 

9. —§ 18. When vacancies happen in 
either house, the governor, or the person 
exercising the powers of the governor, 
shall issue writs of election to fill such 
vacancies. 

10. —§ 19^ Senators and representatives 
shall, in all cases, except of treason, felony,* 
or breach of the peace, be privileged from 
arrest during the session of the legislature, 
and in going to and returning from the 
same, allowing one day for every twenty 
miles such member may reside from the 
place at which the legislature is convened. 

11. —§ 20. Each house may punish by 
imprisonment, during the session, any per¬ 
son, not a member, for disrespectful or dis¬ 
orderly behaviour in its presence, or for ob¬ 
structing any of its proceedings : Provided, 
such imprisonment shall not, at any one 
time, exceed forty-eight hours. 

12. —§ 21. The doors of each house shall 
be open, except on such occasions of great 
emergency, as, in the opinion of the house, 
may require secrecy. 

13. —§ 22. Neither house shall, without 
the consent of the other, adjourn for more 
than three days, nor to any other place than 
that in which they may be sitting. 

14. —§ 23. Bills may originate in cither 
house, and be amended, altered or rejected 
by the other, but no bill shall have the 
force of a law, until on three several days, 


MIS 


MIS 


173 


it bo read in each house, and free discus¬ 
sion be allowed thereon, unless tour-fifths 
of the house in which the bill shall be 
ponding mav deem it expedient to dispense 
with this rule ; and overy bill having passed 
both houses, shall be signed by the speaker 
and president of their respective houses. 

1 —§ *24. All bills for raising revenue 

shall originate in the house of representa¬ 
tives. but the senate may amend or reject 
them as other bills. 

It;.—§ 25. Each member of the legisla¬ 
ture shall receive from the public treasury 
a compensation for his services, which may 
be increased or diminished by law, but no 
increase of compensation shall take effect 
during the session at which such increase 
shall have been made. 

17.—§ 26. No senator or representative 
shall, during the term for which he shall 
have been elected, nor for one year there¬ 
after, be appointed to any civil office of 
profit under this state, which shall have 
been created, or the emoluments of which 
shall have been increased, during such term, 
except such offices as may be filled by elec¬ 
tions by the people ; and no member of 
either house of the legislature shall, after 
the commencement of the first session of the 
legislature after his election and during the 
remainder of the term for which he is 
elected, be eligible to any office or place, 
the appointment to which may be made in 
whole or in part by either branch of the 
legislature. 

IS.—§ 27. No judge of any court of law 
or equity, secretary of state, attorney gene¬ 
ral, clerk of any court of record, sheriff or 
collector, or any person holding a lucrative 
office under the United States or this state, 
shall be eligible to the legislature: Pro¬ 
vided, That offices in the militia, to which 
there is attached no annual salary, and the 
office of justice of the peace, shall not be 
deemed lucrative. 

19. —§ 28. No person who hath hereto¬ 
fore been, or hereafter may be, a collector 
or holder of public moneys, shall have a 
seat in either house of the legislature, until 
such person shall have accounted for, and 
paid into the treasury, all sums for which 
he may be accountable. 

20. —§ 29. The first election for sena¬ 
tors and representatives shall be general 
throughout the state, and shall be held on 
the first Monday and day following in No¬ 
vember, 1833 : and thereafter, there shall 
be biennial elections for senators to fill the 


places of those whose term of service may 
have expired. 

21. —§30. The first and all future ses¬ 
sions of the legislature shall be held in the 
fown of Jackson, in the county of Hinds, 
until the year 1850. During the first ses¬ 
sion thereafter, the legislature shall have 
power to designate by law the permanent 
seat of government: Provided, however, 
That unless such designation he then made 
by law, the seat of government shall con¬ 
tinue permanently at the town of Jackson. 
The first session shall commence on the 
third Monday in November, in the year 
1833. And in every two years thereafter, 
at such time as may be prescribed by law. 

22. —1. The senate . Under this head 

will be considered the qualification of 
senators ; their number; by w hom they are 
elected ; the time for which they are elected. 
1. No person shall be a senator unless he 
be a citizen of the United States, and shall 
have been an inhabitant of this state for 
four years next preceding his election, and 
the last year thereof a resident of the dis¬ 
trict for which he shall be chosen, and have 
attained the age of thirty years. Art. 3, 
s. 14. 2. The number of senators shall 

never be less than one-fourth, nor more than 
one-third, of the whole number of repre¬ 
sentatives. Art. 3, s. 10. 3. The qualifi¬ 

cations of electors is as follows: every free 
white male person of the age of > twenty- 
one years or upwards, who shall be a citizen 
of the United States, and shall have resided 
in this state one year next preceding an 
election, and the last four months within 
the county, city, or town in which he offers 
to vote, shall be deemed a qualified elector. 
Art. 3, s. 1. 4. The senators shall be chosen 
for four years, and on their being convened 
in consequence of the first election, they 
shall be divided by lot from their respective 
districts into two classes, as nearly equal as 
can be. And the seats of the senators of 
the first class shall be vacated at the expi¬ 
ration of the second year. 

23;—2. The house of representatives , will 
be considered in the same order that has 
been observed in relation to the senate. 
1. No person shall be a representative un¬ 
less he be a citizen of the United States, 
and shall have been an inhabitant of this 
state two years next preceding his election, 
and the last year thereof a resident of the 
county, city or town for which he shall be 
chosen ; and shall have attained the age of 
twenty-one years. Art. 3, s. 7. 2. The 
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number of representatives shall not be less 
than thirty-six, nor more than one hundred. 
Art. 3, s. 9. 3. They are elected by the 

same electors who elect senators. Art. 3, 
6. 1. 4. The representatives are chosen 

every two years on the first Monday and 
day following in November. They serve 
two years from the day of the commence¬ 
ment of the general election and no longer. 
Art. 3, s. 5, and 6. 

24. —2d. The judicial power. By the 
fourth article of the constitution, the judi¬ 
cial power is distributed as follows, namely : 

§ 1. The judicial power of this state 
shall be vested in one high court of errors 
and appeals, and such other courts of law 
and equity as are hereafter provided fox in 
this constitution. 

25. —§ 2. The high court of errors and 
appeals shall consist of three judges, any 
two of whom shall form a quorum. The 
legislature shall divide the state into three 
districts, and the qualified electors of each 
district shall elect one of said judges for 
the term of six years. 

20 .>—§ 3. The office of one of said judges 
shall be vacated in two years, and of one 
in four years, and of one in six years, so 
that at the expiration of every two years, 
one of said judges shall be elected as 
aforesaid. 

27. —§ 4. The high court of errors and 
appeals shall have no jurisdiction, but such 
as properly belongs to a court of errors and 
appeals. 

28. —§ 5. All vacancies that may occur 
in said court, from death, resignation or 
removal, shall be filled by election as afore¬ 
said. Provided, however, that if the un¬ 
expired term do not exceed one year, the 
vacancy shall be filled by executive ap¬ 
pointment. 

29. —§ 6. No person shall be eligible to 
the office of judge of the high court of 
errors and appeals, who shall not have at¬ 
tained, at the time of his election, the age 
of thirty yers. 

30. —§ 7. The high court of errors and 
appeals shall be held twice in each year, at 
such place as the legislature shall direct, 
until the year eighteen hundred and thirty- 
six, and afterwards at the seat of govern¬ 
ment of the state. 

31. —§ 8. The secretary of state, on re¬ 
ceiving all the official returns of the first 
election, shall proceed, forthwith, in the 
presence and with the assistance of two 
justices of the peaces to determine by lot 


among the three candidates having the 
highest number of votes, which of said 
judges elect shall serve for the term of two 
years, which shall serve for the term of four 
years, and which shall serve for the term 
of six years, and having so determined the 
same, it shall be the duty of the governor 
to issue commissions accordingly. 

32. —§ 9. No judge shall sit on the trial 
of any cause when the parties or either of 
them shall be connected with him by affinity 
or consanguinity, or when he may be inter¬ 
ested in the same, except by consent of the 
judge and of the parties ; and whenever a 
quorum of said court are situated as afore¬ 
said, the governor of the state shall in such 
case specially commission two or more men 
of law knowledge for the determination 
thereof. 

33. —§ 10. The judges of said court 
shall receive for their services a compensa¬ 
tion to be fixed by law, which shall not be 
diminished during their continuance in office. 

34. —§ 11. The jud ges of the circuit 
court shall be elected by the qualified elec¬ 
tors of each judicial district, and hold their 
offices for the term of four years, and reside 
in their respective districts. 

35. —§ 12. No person shall be eligible 
to the office of judge of the circuit court, 
who shall not, at the time of his election, 
have attained the age of twenty-six years. 

36. —§ 13. The state shall be divided 
into convenient districts, and each district 
shall contain not less than three nor more 
than twelve counties. 

37. —§ 14. The circuit court shall have 
original jurisdiction in all matters, civil and 
criminal, within this state ; but in civil 
cases only when the principal of the sum in 
controversy exceeds fifty dollars. 

38. —§ 15. A circuit court shall be held 
in each county of this state, at least twice 
in each year ; and the judges of said courts 
shall interchange circuits with each other, 
in such manner as may be prescribed by 
law, and shall receive for their services a 
compensation to be fixed by law, which 
shall not be diminished during their con¬ 
tinuance in office. 

39. —16. A separate superior court of 
chancery shall be established, with full 
jurisdiction in all matters of equity; Pro¬ 
vided, however, the legislature may give to 
the circuit courts of each county equity 
jurisdiction in all cases where the value of 
the thing, or amount in controversy, does 
not exceed five hundred dollars; also, in 
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nil cases of divorce, and for the foreclosure 
of mortgages. The chancellor shall be 
elected by the qualified electors of the whole 
state, for the term of six years, and shall be 
at least thirty years old at the time of his 
election. 

40. —§ 17. The style of all process, shall 
be “ The state of Mississippi,” and all pro¬ 
secutions shall be carried on in the name 
and by the authority of u The state of Mis¬ 
sissippi," and shall conclude “ against the 
peace and dignity of the same.” 

41. —§ 18^ A court of probates shall be 
established in each county of this state, 
with jurisdiction in all matters testamentary 
and of administration in orphans’ business 
and the allotment of dower, in cases of i 
idiotcy and lunacy, and of persons non j 
compos mentis; the judge of said court shall 
be elected by the qualified electors of the 
respective counties, for the term of two 
years. 

42. —§ 19. The clerk of the high court 
of errors and appeals shall be appointed by 
said eoort, for the term of four years, and 
the clerks of the circuit, probate, and other 
inferior courts, shall be elected by the qua¬ 
lified electors of the respective counties, 
and shall hold their offices for the term of 
two years. 

43. —§ 20. The qualified electors of 
each county shall elect five persons for the 
term of two years, who shall constitute a 
board of police for each county, a majority 
of whom may transact business; which 
body shall have full jurisdiction over roads, 
highways, ferries, and bridges, and all other 
matters of county police, and shall order 
all county elections to fill vacancies that 
may occur in the offices of their respective 
counties: the clerk of the court of pro¬ 
bate shall be the clerk of the board of 
county police. 

44. —§21. No person shall be eligible 
as a member of said board, who shall not 
have resided one year in the county: btit 
this qualification shall not extend to such 
new counties as may hereafter be established 
until one year after their organization ; and 
all vacancies that may occur in said board 
shall be supplied by election as aforesaid to 
fill the unexpired term. 

45. —§ 22. The judges of all the courts 
of the state, and also the members of the 
board of county police, shall in virtue of 
their offices be conservators of the peace, 
and shall be by law vested with ample 
powers in this respect. 


46. —§ 23. A competent number of jus¬ 
tices of the peace and constables shall be 
chosen in each county by the qualified 
electors thereof, by districts, who shall hold 
their offices for the tetm of two years. The 
jurisdiction of justices of the peace shall 
be limited to causes in which the principal 

| of the amount in controversy shall not ex¬ 
ceed fifty dollars. In all causes tried by a 
justice of the peace, the right of appeal 
shall be secured under such rules and regu¬ 
lations as shall be prescribed by law. 

47. —§ 24. The legislature may from 
time to time establish such other inferior 
courts as may be deemed necessary, and 
abolish the same whenever they shall deem 
it expedient. 

48. —§ 25. There shall be an attorney 
general elected by the qualified electors of 
the state : and a competent number of dis¬ 
trict attorneys shall be elected by qualified 
voters of their respective districts, whose 
compensation and term of service shall be 
prescribed by law'. 

49. —§ 26. The legislature shall pro¬ 
vide by law' for determining contested elec¬ 
tions of judges of the high court of errors 
and appeals, of the circuit and probate 

. courts, and other officers, 
j 50.— § 27. The judges of the several 

| courts of this state, for wilful neglect of 
duty or other reasonable cause, shall be re¬ 
moved by the governor on tlip address of 
two-thirds of both houses of the legislature; 
the address to be by joint vote of both 
I houses. The cause or causes for which 
such 'removal shall be required, shall be 
stated at length in such address, and on the 
journals of each house. The judge so in- 
| tended to be removed, shall be notified and 
j admitted to a hearing in his own defence 
before any vote for such address shall pass ; 
the vote on such address shall be taken by 
yeas and nays, and entered on the journals 
of each house. 

51. —§ 28. Judges of probate, clerks, 
sheriffs, and other county officers, for wilful 
neglect of duty, or misdemeanor in office, 
shall be liable to presentment or indictment 
by a grand jury, and trial by a petit jury, 
and upon conviction shall be removed from 
office. 

52. —3d. The chief executive power of 
this state shall be vested in a governor 
It will be proper to consider his qualifica¬ 
tions ; by whom he is elected ; the time for 

| which he is elected ; his rights, duties, and 
I powers j and how vacancies are supplied 
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when the office of governor becomes va¬ 
cant. 

53. —1. The governor shall be at least 
thirty years of age, shall have been a citizen 
of the United States for twenty years, shall 
have resided in this state at least five years 
next preceding the day of his election, and 
shall not be capable of holding the office 
more than four in any term of six years. 
Art. 5, s. 3. 

54. —2. The governor shall be elected 
by the qualified electors of the state. Art. 
5, s. 2. 

55. —3. He shall hold his office for two 
years from the time of his installation. 
Art 5, s. 1. 

56. —4. He shall, at stated times, re¬ 
ceive for his services a compensation which 
shall not be increased or diminished during 
the term for which he shall be elected. 
Art. 5, s. 4. 

57. —5. He shall be commander-in- 
chief of the army and navy in this state, 
and of the militia, except when they shall 
be called into the service of the United 
States. Art. 5, s. 5. 

58. —6. He may require information in 
writing, from the officers in the executive 
department, on any subject relating to the 
duties of their respective offices. Art. 5, 
s. 6. 

59. —7. He may, in cases of emergency, 
convene the legislature at the seat of go¬ 
vernment, or at a different place, if that 
shall have become, since their last adjourn¬ 
ment, dangerous from an enemy or from 
disease; and in case of disagreement be¬ 
tween the two houses with respect to the 
time of adjournment, adjourn them to such 
time as he shall think proper, not beyond 
the day of the next stated meeting of the 
legislature. Art. 5, s. 7. 

60. —8. He shall from time to time 
give to the legislature information of the 
state of the government, and recommend to 
their consideration such measures as he 
may deem necessary and expedient. Art. 5, 
e. 8. 

61. —9. He shall take care that the laws 
be faithfully executed. Art. 5, s. 9. 

62. —10. In all criminal and penal cases, 
except in those of treason and impeach¬ 
ment, he shall have power to grant reprieves 
and pardons, and remit fines ; and in cases 
of forfeiture to stay the collection until the 
end of the next session of the legislature, 
and to remit forfeitures by and with the ad¬ 
vice and consent of the senate. In cases 


of treason he shall have power to grant re¬ 
prieves by and with the advice and consent 
of the senate, but may respite the sentence 
until the end of the next session of the 
legislature. Art. 5, s. 10. 

63. —11. All commissions shall be in the 
name and by the authority of the state of 
Mississippi; be sealed with the great seal, 
and signed by the governor, and be attested 
by the secretary of state. The governor is 
also invested with the veto power. Art. 5, 
s. 15 and 16. 

64. Whenever the office of governor 
shall become vacant by death, resignation, 
removal from office, or otherwise, the presi¬ 
dent of the senate shall exercise the office 
of governor until another governor shall be 
duly qualified; and in case of the death 
resignation, removal from office, or other 
disqualifications of the president of the 
senate so exercising the office of governor, 
the speaker of the house of representatives 
shall exercise the office, until a president 
of the senate shall' have been chosen ; and 
when the office of governor, president of 
the senate, and speaker of the house shall 
become vacant, in the recess of the senate, 
the person acting as secretary of state for 
the time being, shall by proclamation con¬ 
vene the senate, that a president may be 
chosen to exercise the office of governor. 
Art. 5, s. 17. 

MISSOURI. The name of one of the 
new states of the United States of America. 
This state was admitted into the Union by a 
resolution of congress, approved 31 arch 2, 
1821, 3 Story’s L. U. S. 1823, by which it is 
resolved, that Missouri shall be admitted 
into this Union on an equal footing with the 
original states, in all respects whatever. To 
this resolution there is a condition, which 
having been fulfilled, it is now useless here 
to repeat. 

2. The convention which formed tbe con¬ 
stitution of this state assembled at St. Louis, 
on Monday the 12th of June, 1820, and 
continued by adjournment, till the 19th day 
of July, 1820, when the constitution was 
adopted, establishing “an independent re¬ 
public by tbe name of the ‘ state of Mis- 

* ? 

souri. 

3. Tbe powers of the government are 
divided into three distinct departments, each 
of which is confided to a separate magis¬ 
tracy. Art. 2. 

4. —1st. The legislative power is vested 
in a general assembly, which consists of a 
senate and bouse of representatives. 1. The 
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senate is to consist of not less than fourteen 
nor more than thirty-three members. The 
senators are chosen by the electors for the 
term of four years ; one-half of the senators 
are chosen every second year. 2. The 
a oust of representatives is never to consist 
of more than one hundred members. The 
members are chosen by the qualified electors 
every second year. 

5. —2d. The executive power is vested in 
a governor and lieutenant-governor. 1. The 
supreme executive power is vested in a chief 
magistrate, styled “ the governor of the state 
of .Missouri ” Art. 4, s. 1. He is elected 
hv the people, and holds his office for four 
years, and until a successor be duly ap¬ 
pointed and qualified. Art. 4, s. 3. He is 
invested with the veto power. Art. 4, s. 10. 
The lieutenant-governor is elected at the 
same time, in the same manner, for the same 
term, and is required to possess the same 
qualifications as the governor. Art. 4, s. 

14. He is by virtue of his office president 
of the senate, and when the office of gover¬ 
nor becomes vacant by death, resignation, 
absence from the state, removal from office, 
refusal to qualify, or otherwise, the lieuten¬ 
ant-governor possesses all the powers and 
discharges all the duties of governor until 
such vacancy be filled, or the governor, so 
absent or impeached, shall return or be ac¬ 
quitted. And in such case there shall be 
a new election after three months’ previous 
notice. 

6. —3d. The judicial powers are vested 
by the 5th article of the constitution as fol¬ 
lows : 

§ 1. The judicial powers, as to matters 
of law and equity, shall be vested in a “ su¬ 
preme court,” in a “chancellor,” in “cir¬ 
cuit courts,” and in such inferior tribunals 
as tbe general assembly may, from time to 
time, ordain and establish. 

7•- —2. The supreme court, except in 
case9 otherwise directed by this constitution, 
shall have appellate jurisdiction only, which 
shall be coextensive with the state, under 
the restrictions and limitations in this con¬ 
stitution provided. 

8*—3. The supreme court shall have a 
general superintending control over all in¬ 
ferior courts of law. It shall have power 
to Issue writs of habeas corpus , mandamus , 
quo warranto , certiorari , and other original 
remedial writs ; and to hear and determine 
the same. 

9-—4. The supreme court shall consist 
of three judges, any two of whom shall be 
Vol. II.—M 
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a quorum, and the said judges shall be con¬ 
servators of the peace throughout the state. 

10. —5. The state shall be divided into 
convenient districts, not to exceed four ; in 
each of which the supreme court shall hold 
two sessions annually, at such place as the 
general assembly shall appoint; and when 
sitting in either district, it shall exercise 
jurisdiction over causes originating in that 
district only : provided, however, that the 
general assembly may, at any time here¬ 
after, direct by law, that the said court shall 
be held at one place only. 

11. —6. The circuit court shall have ju¬ 
risdiction over all criminal oases which shall 
not be otherwise provided for by law ; and 
exclusive original jurisdiction in all civil 
cases which shall not be cognizable before 
justices of the peace, until otherwise di¬ 
rected by the general assembly. It shall 
hold its terms in such place in each county 
as may be by law directed. 

12. —7. The state shall be divided into 
convcuient circuits, for each of which a 
judge shall be appointed, who, after his ap¬ 
pointment, shall reside, and be a conserva¬ 
tor of the peace, within the circuit for which 
he shall be appointed. 

13. —8. The circuit courts shall exercise 
a superintending control over all such infe¬ 
rior tribunals as the general assembly may 
establish ; and over justices of the peace in 
each county in their respective circuits. 

14. —9. The jurisdiction of the court of 
chancery shall be coextensive with the state, 
and the times and places of holding its ses¬ 
sions shall be regulated in the same manner 
as those of the supreme court. 

15. —10. The court of chancery shall 
have original and appellate jurisdiction in 
all matters of equity, and a general control 
over executors, administrators, guardians, 
and minors, subject to appeal, in all cases, 
to the supreme court, under such limita¬ 
tions as the general assembly may by law 
provide. 

16. —11. Until the general assembly shall 
deem it expedient to establish inferior courts 
of chancery, the circuit courts shall have 
jurisdiction in matters of equity, subject to 
appeal to the court of chancery, in such 
manner, and under such restrictions, as shall 
be prescribed by law. 

17. —12. Inferior tribunals shall be estab¬ 
lished in each county, for the transaction 
of all county business; for appointing guar¬ 
dians ; for granting letters testamentary, 
and of administration j and for settling the 
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accounts of executors, administrators, and 
guardians. 

18. —18. The governor shall nominate, 
and, by and with the advice and consent of 
the senate, appoint the judges of the su-' 
preme court, the judges of the circuit courts, 
and the chancellor, each of whom shall hold 
his office during good behaviour, and shall 
receive for his services a compensation, 
which shall not be diminished during his 
continuance in office, and which shall not 
be less than two thousand dollars annually. 

19. —14. No person shall be appointed a 
judge in the supreme court, nor of a circuit 
court, nor chancellor, before he* shall have 
attained to the age of thirty years; nor 
shall any person continue to exercise the 
duties of any of said offices after he shall 
have attained to the age of sixty-five years. 

20. —15. The courts respectively shall 
appoint their clerks, who shall hold their 
offices during good behaviour. For any 
misdemeanor in office, they shall be liable 
to be tried and removed by the supreme 
court, in such manner as the general as¬ 
sembly shall by law provide. 

21. —16. Any judge of the supreme 
court, or of the circuit court, or the chan¬ 
cellor, may be removed from office on the 
address of two-thirds of each house of the 
general assembly to the governor for that 
purpose ; but each house shall state on its 
respective journal the cause for which it 
shall wish the removal of such judge or 
chancellor, and give him notice thereof; 
and he shall have the right to be heard in 
his defence in such manner as the general 
assembly shall by law direct; but no judge 
nor chancellor shall be removed in this 
manner for any cause for which he might 
have been impeached. 

22. —17. In each county there shall be 
appointed as many justices of the peace as 
the public good may be thought to require. 
Their powers and duties, and their duration 
in office, shall be regulated by law. 

23. —18. An attorney general shall be 
appointed by the governor, by and with the 
advice and consent of the senate. He shall 
remain in office four years, and shall per¬ 
form such duties as shall be required of him 
by law. 

24. -19. All writs and process shall 
run, and all prosecutions shall be con¬ 
ducted in the name of the tc state of Mis¬ 
souri all writs shall be tested by the 
clerk of the court from which they shall be 
issued, and all indictments shall conclude, 


“ against the peace and dignity of the 
state.” 

MISTAKE, contracts . An error com¬ 
mitted in relation to some matter of fact 
affecting the rights of one of the parties to 
a contract. 

2. Mistakes in making a contract are 
distinguished ordinarily into, first, mistakes 
as to the motive; secondly, mistakes as to 
the person, with whom the contract is 
made ; thirdly, as to the subject matter of 
the contract; and, lastly, mistakes of fact 
and of law. See Story, Eq. Jur. §110; 
Bouv. Inst. Index, h. t. : Ignorance; Mo¬ 
tive . 

3. In general, courts of equity will 
correct and rectify all mistakes in deeds 
and contracts founded on good considera¬ 
tion. 1 Ves. 317 ; 2 Atk. 203 : Mitf. PI. 
116; 4 Vin. Ab. 277; 13 Yin. Ab. 41; 
18 E. Com. Law Reps. 14; 8 Com. Digest, 
75; Madd. Ch. Prac. Index, h. t. ; 1 Story 
on Eq. ch. 5, p. 121; Jeremy’s Eq. Jurisd. 
B. 3, part 2, p. 358. See article Surprise . 

4. As to mistakes in the names of lega¬ 
tees, see 1 Rop. Leg. 131; Bomat, 1. 4, t. 
2, s. 1, n. 22. As to mistakes made in 
practice, and as to the propriety or impro¬ 
priety of taking advantage of them, see 
Chitt. Pr. Index, h. t. As to mistakes of 
law in relation to contracts, see 23 Am. 
Jur. 146 to 166. 

MISTRIAL. An erroneous trial on ac¬ 
count of some defect in the persons trying, 
as if the jury come from the wrong county ; 
or because there was no issue formed, as if 
no plea be entered ; or some other defect 
of jurisdiction. 3 Cro. 284; Hob. 5; 2 
M. & S. 270. 

MISUSE OF PROPERTY. The un¬ 
lawful use of property. 

2. The misuse of personal property 
delivered lawfully to the defendant, is a 
conversion which will enable the owner 
immediately to maintain trover. 6 Shepl. 
382 ; 8 Leigh, 565; 3 Bouv. Inst. n. 3525. 

MISUSER. An unlawful use of a right 

2. In cases of public officers and cor¬ 
porations, a misuser is sufficient to cause 
the right to be forfeited 2 Bl. Coin. 153; 
5 Pick. R. 163. 

MITIGATION. To make less rigorous 
or penal. 

2. Crimes are frequently committed 
under circumstances which are not justify 
able nor excusable, yet they show that tho 
offender has been greatly tempted; as, for 
example, when a starving man steals bread 
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to satisfy l\is hunger, this circumstance is 
taken into con si Jo rat ion in mitigation of his 
■sentence. 

o. In actions for damages, or for torts, 
matters are frequently proved in mitigation 
of damages. In an action for criminal 
conversation with the plaintiff’s wife, for 
example, evidence may be given of the 
wife's general bad character for want of 
chastity ; or of particular acta of adultery 
committed by her, before she became ac- 
quanted with the defendant ; 12 Mod. R. 
232: Hull. X. P. 27, 296; Selw. N. P. 
26; 1 Johns. Cas. 16: or that the plaintiff 
has carried on a criminal conversation with 
other women : Bull. X. P. 2 1 ; or that the 
plaintiff's wife has made the first advances 
to the defendant. 2 Esp. X. P. 0. 562 ; 
Selw. N. P. 25. See 3 Am. Jur. 287, 313; 
Bouv. Inst. Index, h. t. 

4. In actions for libel, although the 
defendant cannot under the general issue 
prove the crime, which is imputed to the 
plaintiff, yet he is in many cases allowed 
to give evidence of the plaintiff’s general 
character in mitigation of damages. 2 
Campb. R. 251 ; 1 M. &■ S. 284. 

MITIOR SENSES, construction. The 
more lenient sense. It was formerly held 
in actions for libel and slander, that when 
two or more constructions could be put 
upon the words, one of which would not 
be actionable, the words were to be so con¬ 
strued, for verba accipienda sunt in mitiore 
sensu . 4 Co. 13, 20. It is now, however, 
well established, that they are not to be 
taken in the more lenient or more severe 
sense, but in the sense which fairly belongs 
to them, and which they were intended to 
convey. 2 Campb. 403 ; 2 T. R. 206. 

MITTER, law-French. To put, to send, 
or to pass; as mitter Vestate , to pass the 
estate ; mitter le droit , to pass a right. 2 
Bl. Com. 324 ; Bac. Ab. Kelease, C ; Co. 
Lit. 193, 273, b. Mitter a large , to put 
or set at large. Law French Diet. h. t. 

MITTIMUS, English practice . A writ 
enclosing a record sent to be tried in a 
county palatine: it derives its name from 
the Latin word mittimus, “ we send.” It 
is the jury process of these counties, and 
commands the proper officer of the county 
palatine to command the sheriff to summon 
the jury for the trial of the cause, and to 
return the record, &c. 1 M. R. 278; 2 M. 
R. 88. 

Mittimus, crim. law , practice. A pre¬ 
cept in writing, under the hand and seal of 


a justice of the peace, or other competent 
officer, directed to the gaoler or keeper of 
a prison, commanding him to receive and 
safely keep, a person charged with an 
offence therein named, until he shall be 
delivered by dne course of law. Co. Litt, 
590. 

MIXED. To join ; to mingle. A com¬ 
pound made of several simples is said to be 
something mixed. 

Mixed actions, practice. An action 
partaking of a real and personal action, by 
which real property is demanded, and da¬ 
mages for a wrong sustained : an ejectment 
is of this nature. 4 Bouv. Inst. n. 3650. 

Mixed or compound larceny, crim . 
law . A larceny which has all the proper¬ 
ties of simple larceny, and is accompanied 
with one or both the aggravations of vio¬ 
lence to the person or taking from the 
house. 

Mixed government. A government 
composed of some of the powers of a mo¬ 
narchical, aristocratical, and dcinocratical 
government. See Government . 

Mixed property. That kind of pro¬ 
perty which is not altogether real nor per¬ 
sonal, but a compound of both. Heir-looms, 
tomb-stones, monuments in a church, and 
title deeds to an estate, are of this nature. 
1 Cb. Pr. 95; 2 BL Com. 428 ; 3 Barn. & 
Adolph. 174; 4 Bingh. R. 106 ; S. C. 13 
Engl. Com. Law Rep. 362. 

MIXT CONTRACT, civil law. One in 
which one of the parties confers a benefit 
on the other, and requires of the latter 
something of less value than what Le has 
given; as a legacy charged with something 
of less value than the legacy itself. Both. 
Oblig. n. 12. See Contract. 

MIXTION. The putting of different 
goods or chattels together in such a manner 
that they can no longer be separated ; as 
putting the wines of two different persons 
into the same barrel, the grain of several 
persons into the same bag, and the like. 

2. The intermixture may be occasioned 
by the wilful act of the party, or owner of 
one of the articles; by the wilful act of a 
stranger; by the negligence of the owDer 
or a stranger; or by accident. See, as to 
the rights of the parties under each of these 
circumstances, the article Confusion of 
goods. Vide Aso & Man. Inst. B. 2, t. 2, 
c. 8. 

MOBBING AND RIOTING, Scotch 
law . The general term mobbing and riot¬ 
ing includes all those convocations of the 
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lieges for violent and unlawful purposes, 
which are attended with injury to the per¬ 
sons or property of the lieges, or terror and 
alarm to the neighborhood in which it takes 
place. The two phrases are usually placed 
together, but, nevertheless, they have dis¬ 
tinct meanings, and are sometimes used 
separately in legal language; the word 
mobbing being peculiarly applicable to the 
unlawful assemblage and violence of a num¬ 
ber of persons, and that of rioting to the 
outrageous behaviour of a single indivi¬ 
dual. Alison, Prin. C. Law of Scotl. c. 23, 
p. 509. 

MODEL. A machine made on a small 
scale to show the manner in which it is to 
be worked or employed. 

2. The Act of Congress of July 4,1836, 
section 6, requires an inventor who is de¬ 
sirous to take out a patent for his invention, 
to furnish a rnQdcl of his invention, in all 
cases which admit of representation by mo¬ 
del, of a convenient size to exhibit advanta¬ 
geously its several parts. 

MODERATE CASTIGAVIT, plead¬ 
ing. The name of a plea in trespass by 
which the defendant justifies an assault and 
battery, because he moderately corrected the 
plaintiff*, whom he had a right to correct. 2 
Chit. PL 576 ; 2 Bos. & Pull. 224. Vide 
Correction , and 15 Mass. R. 347 , 2 Phil. 
Ev. 147 ; Bac. Ab. Assault, &e. C. 

2. This plea ought to disclose, in gene¬ 
ral terms, the cause which rendered the 
correction expedient. 3 Salk. 47. 

MODERATOR. A person appointed to 
preside at a popular meeting ; sometimes he 
is called a chairman. 

MODIFICATION. A change; as the 
modification of a contract. This may take 
place at the time of making the contract by 
a condition, which shall have that effect; 
for example, if I sell you one thousand 
bushels of corn, upon condition that my 
crop shall produce that much, and it pro¬ 
duces only eight hundred bushels, the con¬ 
tract is modified,Tt is for eight hundred 
bushels, and no more. 

2. It may be modified by the consent 
of both parties, after it has been made. 
See 1 Bouv. Inst. n. 733. 

MODO ET FORMA, pleading . In 
manner and form. These words are used 
in tendering an issue in a civil case. 

2. Their legal effect is to put in issue 
all material circumstances and no other, 
they may therefore be always used with 
safety. 


3. These words are sometimes of the 
substance of the issue, and sometimes merely 
words of form. When they are of the sub¬ 
stance of the issue, they put in issue the cir¬ 
cumstances alleged as concomitants of the 
principal matter denied by the pleader, such 
as time, place, manner, &c. When not of 
the substance of the issue, they do not put in 
issue such circumstances. Bac. Ab. Pleas, 
G 1 : Lawes’ PI. 120; Hardr. 39. To de¬ 
termine when they are of the substance of 
the issue and when not so, the established 
criterion is, that when the circumstances of 
manner, time, place, &c. alleged in con¬ 
nexion with the principal fact traversed, are 
originally and in themselves material, and 
therefore necessary to be proved as stated, 
the words modo et forma , are of the sub¬ 
stance of the issue, and do, consequently, 
put those concomitants in issue; but that 
when such concomitants or circumstances 
are not in themselves material, and there¬ 
fore not necessary to be proved as stated, 
the words modo et forma , are not of the 
substance of the issue, and consequently do 
not put them in issue. Lawes on PI. 120 ; 
and see Gould, PI. c. 6, § 22; Stcph. PI. 
213 ; Dane’s Ab. Index, h. t.; Kitch. 232 
See Bac. Ab. Verdict, P; Vin. Ab. Modo 
et Forma. 

MODUS, civil law . Manner ; means ; 
way. 

Modus, eccL law . Where there is by 
custom a particular manner of tithing allow¬ 
ed, different from the general law of taking 
tithes in kind, as a pecuniary compensation, 
or the performance of labor, or when any 
means axe adopted by which the general law 
of tithing is altered, and a new method of 
taking them is introduced, it is called a 
modus decimandi , or special manner of taking 
tithes. 2 Bl. Com. 29. 

MOHATRA, French law . The name 
of a fraudulent contract, made to cover a 
usurious loan of money. 

2. It takes place when an individual 
buys merchandise from another on a credit 
at a high price, to sell it immediately to the 
first seller, or to a third person, who acts a3 
his agent, at a much less price for cash. 
16 Toull. n. 44 ; 1 Bouv. Inst. n. 1118. 

MOIETY. The half of anything ; as, if 
a testator bequeath one moiety of his estate 
to A, and the other to B, each shall take an 
equal part. Joint tenants are said to hold 
by moieties. Lit. 125 ; 3 M. G. & S. 274, 
283 

MOLESTATION, Scotch law. The 
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name of an notion competent to the proprie¬ 
tor of a landed estate, against those who 
disturb hi^ possession. It is chiefly used in 
questions of commonty, or ot controverted 
inarches. Ersk. Erin. B. 4, t. 1, n. 48. 

MOUTKR MAN4*8 IMPOSUlT,/?/^/- 
it i£T. In an action of trespass to the person, 
the defendant frequently justifies by plead¬ 
ing that lie used no more force than was 
necessary to remove the plaintiff who was 
unlawfully in the house of the defendant, 
and for this purpose he gently laid his hands | 
upon him, niohtur matins imposiut. 

2. Tliis plea may be used whenever the 
defendant laid hold of the plaintiff to pre¬ 
vent his committing a breach of the peace. 

3. When supported by evidence, it is 
a complete defence. Ham. N. P. 149 ; 2 
Chit. PI. 574, 576 : 12 Vin. Ab. 182 ; Bac. 
Abr. Assault and Battery, C 8. 

MOLITURA. Toll paid for grinding at 
a mill; multure. Not used. 

MONARCHY, government. That form 
of government in which the sovereign power 
is entrusted to the hands of a single magis¬ 
trate. Toull. tit. prel. n. 30. The country 
governed by a monarch is also called a 
monarchy. 

MONEY. Gold, silver, and some other 
less precious metals, in the progress of 
civilization and commerce, have become the 
common standards of value ; in order to 
avoid the delay and inconvenience of regu¬ 
lating their weight and quality whenever 
passed, the governments of the civilized 
world have caused them to be manufactured 
in certain portions, and marked with a stamp 
which attests their value; this is called 
money. 1 Inst. 207 ; 1 Hale’s Hist. 188 ; 

1 Pardess. n. 22 ; Dom. Lois civ. liv. prel. 
t. 3, s. 2, n. 6. 

2. For many purposes, bank notes ; (q. 
v.) 1 Y. & J. 380 ; 3 Mass. 405 ; 14 Mass. 
122 ; 2 N. H. Rep. 333 ; 17 Mass. 560 : 

7 Cowen, 662 ; 4 Pick. 74; Brayt. 24; a 
check ; 4 Bing. 179 ; S. C. 13 E. C. L. R. 
295 ; and negotiable notes ; 3 Mass. 405 ; 
will be so considered. To support a count 
for money had and received, the receipt by 
the defendant of bank notes, promissory 
notes : 3 Mass. 405 ; 3 Shepl. 285 ; 9 Pick. 
93 ; 7 John. 132 ; credit in account, in the 
books of a third person ; 3 Campb. 199 ; or 
any chattel, is sufficient; 4 Pick. 71 ; 17 
Mass. 560 ; and will be treated as money. 
See 7 Wend. 311 ; 8 Wend. 641 ; 7 S. & 

R. 246; 8 T. R. 687; 3 B. & P. 559 : 1 
V. & J. 380. 


3. The constitution of the United States 
has vested in congress the power “ to coin 
money, and regulate the value thereof.” 
Art. 1, s. 8. 

4. By virtue of this constitutional au¬ 
thority, the following provisions have been 
enacted by congress. 

1. Act of April 2, 1792, 1 Story’s L. U. 

S. 229. 

§ 9. That there shall be from time to time, 
struck and coined at the said mint, coins of 
i gold, silver, and copper, of the following 
denominations, values, and descriptions, viz : 
Eagles; each to be of the value of ten dollars, 
or units, and to contain two hundred and 
forty-seven grains and four-eighths of a grain 
of pure, or two hundred and seventy grains 
of standard, gold. Half eagles ; each to be 
of the value of five dollars, and to contain 
one hundred and twenty-three grains and 
six-eighths of a pure, or one hundred and 
thirty-five grains of standard, gold. Quarter 
eagles ; each to be of the value of two dol¬ 
lars and a half dollar, and to contain sixty- 
one grains and seVen-eighths of a grain of 
pure, or sixty-seven grains and four-eighths 
of a grain of standard, gold. Dollars, or 
units: each to be of the value of a Spanish 
milled dollar, as the same is now current, and 
to contain three hundred and seventy-one 
grains and four-sixteenth parts of a grain 
of pure, or four hundred and sixteen grains 
of standard, silver. Half dollars ; each to 
be of half the value of the dollar or unit, 
and to contain one hundred and eighty-five 
grains and ten-sixteenth parts of a grain of 
pure, or two hundred and eight grains ot 
standard, silver. Quarter dollars , each to 
be of one-fourth the value of the dollar, or 
unit, and to contain ninety-two grains and 
thirteen-sixteenth parts of a grain of pure, 
or one hundred and four grains of standard, 
silver. Dimes ; each to be of the value of 
one-tenth of a dollar, or unit, and to con¬ 
tain thirty-seven grains and two-sixteenth 
parts of a grain of pure, or forty-one grains 
and three-fifth parts of a grain of standard, 
silver. Half dimes ;. each to be of the value 
of one-twentieth of a dollar, and to contain 
eighteen grains and nine-sixteenth parts of a 
grain of pure, or twenty grains and four-fifth 
parts of a grain of standard, silver. Cents ; 
each to be of the value of the one-hundredth 
part of a dollar, and to contain eleven pen- 
flyweights of copper. Half cents ; each to 
be of the value of half a cent, and to con¬ 
tain five pennyweights and a half a penny¬ 
weight of copper. 
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5.—§ 10. That upon the said coins, 
respectively, there shall be the following 
devices and legends,. namely : Upon one 
side of each of the said coins there shall 
be an impression emblematic of. liberty, 
with an inscription of the word liberty, and 
the year of the coinage ; and, upon the re¬ 
verse of each of the gold and silver coins, 
there shall be the figure or representation 
of an eagle, with this inscription, “ United 
States of America and, upon the reverse 
of each of the copper coins, there shall be 
an inscription which shall express the deno¬ 
mination of the piece, namely, cent or half 
cent, as the case may require. 

11. That the proportional value 
of gold to silver, in all coins which shall, 
by law, be current as money within the 
United States, shall be as fifteen to one, 
according to quantity in w T eight, of pure 
gold or pure silver ; tljat is to say, every 
fifteen pounds weight of pure silver shall 
be of equal value, in all payments, with 
one pound weight of pure gold ; and so in 
proportion, as to any greater or less quan¬ 
tities of the respective metals. 

7.—§ 12. That the standard for all gold 
coins of the United States, shall be eleven 
parts fine to one part alloy : and accord¬ 
ingly, that eleven parts in twelve, of the 
entire weight of each of the said coins, 
shall consist of pure gold, and the re¬ 
maining one-twelfth part of alloy ; and the 
said alloy shall be composed of silver and 
copper in such proportions, not exceeding 
one-half silver, as shall be found conve¬ 
nient ; to be regulated by the director of 
the mint for the time being, w T ith the appro¬ 
bation of the president of the United States, 
until further provision shall be made by 
law. And to the end that the necessary 
information may be had in order to the 
making of such further provision, it shall 
be the duty of the director of the mint, at 
the expiration of a year after commencing 
the operations of the said mint, to report 
to congress the practice thereof during the 
said year, touching the composition of the 
alloy of the said gold coins, the reasons for 
such practice, and the experiments and ob-, 
servations/which shall have been made con¬ 
cerning the effects of different proportions 
of silver and copper in the said alloy. 

8—§ 13. That the standard for all 
silver coins of the United States, shall be one 
thousand four hundred and eighty-five parts 
fine to one hundred and ,evcnty-nine parts 
alloy; ana, accordingly, that one thousand 


four hundred and eighty-five parts :n onO 
thousand six hundred and sixty-four parts, 
of the entire weight of each of the said 
coins, shall consist of pure silver, and the 
remaining one hundred and seventy-nine 
parts of alloy; which alloy shall be w r ho!ly 
of copper. 

9. —2. Act of June 28, 1834, 4 Sharsw. 
cont. of Story’s Laws U. S. 2376. 

§ 1. That the gold coins of the United 
States shall contain the following quantities 
of metal, that is to say : each eagle shall 
contain two hundred and thirty-two grains 
of pure gold, and two hundred and fifty- 
eight grains of standard gold ; each half¬ 
eagle. one hundred and sixteen grains of 
pure gold, and one hundred and twenty- 
nine grains of standard gold; each quarter 
eagle shall contain fifty-eight grains of pure 
gold, and sixty-four and a half grains of 
standard gold ; every such eagle shall be 
of the value of ten dollars; every such 
half eagle shall be of the value of five dol¬ 
lars ; and every such quarter eagle shall 
be of the. value of tw r o dollars and fifty 
cents; and the said gold coins shall be 
receivable in all payments, when of full 
weight, according to their respective values; 
and when of less than full weight, at less 
values, proportioned to their respective 
actual weights. 

10. —§2. That all standard gold or silver 
deposited for coinage after the thirty-first 
of July next, shall be paid for in coin 
under the direction of the secretary of the 
treasury, within five days from the making 
of such deposit, deducting from the amount 
of said deposit of gold and silver, one-half 
of one per centum: Provided, That no 
deduction shall be made unless said ad¬ 
vance be required by such depositor within 
forty days. 

11. —§ 3. That all gold coins of the 
United States, minted anterior to the thirty- 
first day of July next, shall be receivable 
in all payments at the rate of ninety-four 
and eight-tenths of a cent per pennyweight. 

12. —3. Act of January 18, 1837, 4 
Sharsw. cont. of Story’s Laws U. S. 2524. 

§ 9. That of the silver coins, the dollar 
shall be of the weight of four hundred and 
twelve and one-half grains; the half dollar 
of the weight of two hundred and six and 
one-fourth grains ; the quarter dollar of the 
weight of one hundred and three and one- 
eighth grains ; the dime, or tenth part of a 
dollar, of the’weight of forty-one and a 
quarter grains; and the half dime, oi 
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twentieth part of a dollar, of the weight of 
twenty gr ains. and live-eighths of a grain. 
And that dollars, half dollars, and quarter 
dollars, dimes and half dimes, shall be 
legal tenders of payment, according to their 
nominal value, for any sums whatever. 

13. —$ 10. That of the gold coins, the 
weight of the eagle shall be two hundred 
and tiftv-cight grains; that of the half 
eagle, one hundred and twenty-nine grains; 
and that of the quarter eagle, sixty-four 
and one-half grains. And that for all sums 
whatever, the eagle shall be a legal tender 
of payment for ten dollars ; the half eagle 
for five dollars ; and the quarter eagle for 
two and a half dollars. 

14. —$ 11. That the silver coins hereto¬ 
fore issued at the mint of the United States,, 
and the gold coins issued since the thirty- 
first day of July, one thousand eight hun¬ 
dred and thirty-four, shall continue to be 
legal tenders of payment for their nominal 
values, on the same terms as if they were 
of the coinage provided for by this act. 

15. —$ 12. That of the copper coins, the 
weight of the cent shall be one hundred 
and sixty-eight grains, and the weight of 
the half cent eighty-four grains. And the 
cent shall be considered of the value of one 
hundredth part of a dollar, and the half 
cent of the value of one two-hundredth 
part of a dollar. 

16. —$ 13. That upon the coins struck 
at the mint, there shall be the following 
devices and legends; upon one side of each 
of said coins, there shall be an impression 
emblematic of liberty, with an inscription 
of the word Liberty, and the year of the 
coinage ; and upon the reverse of each of 
the gold and silver coins, there shall be the 
figure or representation of an eagle, with 
the inscription United States of America, 
and a designation of the value of the coin; 
but on the reverse of the dime and half 
dime, cent and half cent, the figure of the 
eagle shall be omitted. 

17. —$38. That all acts or parts of acts 
heretofore passed, relating to the mint and 
coins of the United States, which are incon¬ 
sistent with the provisions of this act, be, 
and the same are hereby repealed. 

13.—4. Act of March 3,1825, 3 Story’s 
L. U. S. 2005. 

$ 20. That, if any person or persons 
shall falsely make, forge, or counterfeit, or 
cause or procure to be falsely made, forged, 
or counterfeited, or willingly aid or assist 
in falsely making, forging, or counterfeiting 


any coin, in the resemblance or similitude 
of the gold or silver coin, which has been, 
or hereafter may be, coined at the mint ot 
the United States ; or in the resemblance 
or similitude of any foreign gold or silver 
coin which by law now is, or hereafter may 
be made current in the United States ; or 
shall pass, utter, publish, or sell, or attempt 
to pass, utter, publish, or sell, or bring into 
the United States, from any foreign place, 
with intent to pass, utter, publish, or sell, 
as true, any such false, forged, or counter¬ 
feited coin, knowing the same to be false, 
forged, or counterfeited, with intent to de¬ 
fraud any body politic, or corporate, or any 
other person or persons, whatsoever; every 
person, so offending, shall be deemed guilty 
of felony, and shall, on conviction thereof, 
be punished by fine, not exceeding five 
thousand dollars, and by imprisonment, and 
confinement to hard labor, not exceeding 
ten years, according to the aggravation of 
the offence. 

10.—$ 21. That, if any person or per¬ 
sons shall falsely make, forge, or counter¬ 
feit, or cause or procure to be falsely made, 
forged or counterfeited, or willingly aid or 
assist in falsely making, forging or counter¬ 
feiting any coin, in the resemblance or simi¬ 
litude of any copper coin, which has been, 
or hereafter may be, coined at the mint of 
the United States; or shall pass, utter, 
publish, or sell, or attempt to pass, utter, 
publish or sell, or bring into the United 
States, from any foreign place, with intent 
to pass, utter, publish, or sell as true, any 
such false, forged, or counterfeited coin, 
with intent to defraud any body politic, or 
corporate, or any other person or persons 
whatsoever ; every person so offending, shall 
he deemed guilty of felony, and shall, on 
conviction thereof, be punished by fine, not 
exceeding one thousand, dollars, and by im¬ 
prisonment, and confinement to hard labor, 
not exceeding three years. See generally, 
1 J. J. Marsh. 202; 1 Bibb, 330; 2 Wash. 
282; 3 Call, 557; 5 S. & K. 48; 1 Dali. 
124 ; 2 Dana, 298 ; 8 Conn. 534 ; 4 Harr. 
& McHen. 199. 

20. —5. Act of March 3, 1849, Minot’s 
Statutes at Large of U. S. 397. 

21. —$ 1. That there shall be, from 
time to time, struck and coined at the mint 
of the United States, and the branches 
thereof, conformably in all rpspects to law, 
(except that on the reverse of the gold 
dollar the figure of the eagle shall be 
omitted,) and conformably in all respects 
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to the standard for gold coins now esta¬ 
blished by law, coins of gold of the follow¬ 
ing denominations and values, viz.: double 
eagles, each to be of the value of twenty 
dollars, or units, and gold dollars, each to 
be of the value of one dollar, or unit. 

22. —§ 2. That, for all sums whatever, 
the double eagle shall be a legal tender for 
twenty dollars, and the gold dollar shall be 
a legal tender for one dollar. 

23. —§ 3. That all laws now in force 
in relation to the coins of the United States, 
and the striking and coining the same, 
shall, so far as applicable, have full force 
and effect in relation to the coins herein 
authorized, whether the said laws are penal 
or otherwise ; and whether they are for pre»- 
venting counterfeiting or debasement, for 
protecting the currency, for regulating and 
guarding the process of striking and coining, 
and the preparations therefor, or for the secu¬ 
rity of the coin, or for any other purpose. 

24. —§ 4. That, in adjusting the weights 
of gold coins henceforward, the following 
deviations from the standard weight shall 
not be exceeded in any of the single pieces ; 
namely, in the double eagle, the eagle, and 
the half eagle, one half of a grain, and in 
the quarter eagle, and gold dollar, one 
quarter of a grain ; and that, in weighing 
a large number of pieces together, when 
delivered from the chief coiner to the trea¬ 
surer, and from the treasurer to the depo¬ 
sitors, the deviation from the standard 
weight shall not exceed three pennyweights 
in one thousand double eagles; two penny¬ 
weights in one thousand eagles ; one and 
one half pennyweights in one thousand 
half eagles; one pennyweight in one thou¬ 
sand quarter eagles ; and one half of a 
pennyweight in one thousand gold dollars. 

25. —6. Act of March 3, 1851. Mi¬ 
not’s Statutes at Large, U. S. 591. 

26. —§ 11. That from and after the 

passage of this act, it shall be lawful to 
coin at the mint of the United States and 
its branches, a piece of the denomination 
and legal value of three cents, or three 
hundredths of a dollar, to be composed of 
three-fourths silver and one-fourth copper, 
and to weigh twelve grains apd three- 
eighths of a grain ; that the said coin shall 
bear such devices as shall be conspicuously 
different from those of the other silver 
coins, and of the gold dollar, but' having 
the inscription United States of America, 
and its denomination and date; and that it j 
shall be a legal tender in payment of debts 


for all sums of thirty cents and under. 
And that no ingots shall be used for the 
coinage of the three cent pieces herein au¬ 
thorized, of which the quality differs more 
than five thousandths from the legal stand¬ 
ard ; and that in adjusting the weight of 
the said coin, the following deviations from 
the standard weight shall not be exceeded, 
namely, one half of a grain in the single 
piece, and one pennyweight in a thousand 
pieces. 

Money bills, legislation . Bills or pro¬ 
jects of laws providing for raising revenue, 
and for making grants or appropriations of 
the public treasure. 

2, The first clause of the seventh sec¬ 
tion of the constitution of the United States 
declares, u all bills for raising revenue shall 
originate in the house of representatives ; 
but the senate may propose or concur with 
amendments, as on other bills.” Vide Story 
on the Const. § 871 to 877. 

3. What bills arc properly “ bills for 
raising revenue,” in the sense of the con¬ 
stitution, has been matter of some discus¬ 
sion. Tucker’s Black. App. 261 and note . 
Story, §877. In practice, the power has 
been confined to levy taxes in the strict 
sense of the words, and has not been under¬ 
stood to extend to bills for other purposes, 
which may incidentally create revenue. 
Story, Ibid.; 2 Elliott’s Debates, 283. 284. 

Money counts, pleadings . The common 
counts in an action of assumpsit arc so 
called, because they are founded on express 
or implied promises to pay money in consi¬ 
deration of a precedent debt; they are of 
four descriptions : 1. The indebitatus as¬ 
sumpsit . (q. v.) 2. The quantum meruit . 

(q. v.) 3. The quantum valebant . (q. v.) 
and, 4. The account stated, (q. v.) 

2. Although the plaintiff cannot resort 
to an implied promise when there is a gene¬ 
ral contract, yet he may, in many cases, 
recover on the common counts, notwith¬ 
standing there was a special agreement, 
provided it has been executed. 1 Camp. 
471 ; 12 East, 1 ; 7 Cranch, Eep. 299; 
10 Mass. Rep. 287 ; 7 Johns. Rep. 132 . 
10 John. Rep. 136 ; 5 Mass. Rep. 391. 
It is therefore advisable to insert the money 
counts in an action of assumpsit, when suing 
on a special contract. 1 Chit. PI. 333, 4. 

Money had and received. An action 
of assumpsit will lie to recover money to 
! which the plaintiff is entitled, and which in 
j justice and equity, when .no rule of policy 
or strict law prevents it, the defendani 
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ought to refund to the plaintiff, and which 
he cannot with a good conscience retain, on 
a count for monev had and received. G S. 
& R. 3G9 ; 10 S.‘£ R. ‘219 ; 1 Pall. U8 ; 

2 Pall. 104 . o J. J. Marsh. 175 ; 1 Harr. 
447 : l Harr. & Gill. ‘258 ; 7 Mass. 288 ; 

6 Wend. 290 ; lo Wend. 488; Addis, on 
Contr. 280. 

2. When the money has been received 
by the defendant in consequence of some 
tortious act to the plaintiff’s property, as 
when he cut down the plaintiff’s timber and 
sold it, tbe plaintiff may waive the tort and 
sue in assumpsit for money had and re¬ 
ceived. 1 Dali. 122 ; 1 Blackf. 181; 5 
Pick. 285 : 1 J. J. Marsh. 543 : 4 Pick. 
452 ; 12 Pick. 120 ; 4 Binn. 374 ; 3 Watts, 
277 ; 4 Call, 451. 

3. In general the action for money had 
and received lies only where money has 
been received by the defendant. 14 S. & 
R. 179 ; 1 Pick. 204 ; 7 S. & R. 246 ; 1 
J. J. Marsh. 544 ; 3 J. J. Marsh. 6 ; 7 J. 
J. Marsh. 100; 3 Bibb, 378; 11 John. 
464. But bank notes or any other pro¬ 
perty received as moneys will be considered 
for this purpose as money. 17 Mass. 560 ; 

3 Mass. 405; 14 Mass. 122; Brayt. 24; 

7 Cowen, 622 ; 4 Pick. 74. See 9 S. & 
R. 11. 

4. No privity of contract between the 
parties is required in order to support this 
action, except that which results from the 
fact of one man’s having the money of 
another, which he cannot conscientiously 
retain. 17 Mass. 563, 579. See 2 Dali. 
54 ; Mart. & Yerg. 221 ; 5 Conn. 71. 

Money lent. In actions of assumpsit 
a count is frequently introduced in the 
declaration charging that the defendant 
promised to pay the plaintiff for money 
lent. To recover, the plaintiff must prove 
that the defendant received his money, but 
it is not indispensable that it should be 
originally lent. If, for example, money 
has been advanced upon a special contract, 
which has been abandoned and rescinded, 
and which cannot be enforced, the law 
raises an implied promise from the person 
who holds the money, to pay it back as 
money lent. 5 M. & P. 26 ; 7 Bing. 266 ; 
9 M. & W. 729 ; 3 M. & W. 434. See 1 
Chip. 214 ; 3 J. J. Marsh. 37. 

Money paid. When one advances 
money for the benefit of another with his 
consent, or at his express request, although 
he be not benefited by t^e transaction, the 
creditor may recover the money in an action 


of assumpsit declaring for money paid for 
the defendant. 6 S. & R. 9. But one 
cannot by a voluntary payment of another’s 
debt make himself creditor of that other. 

1 Const. R. 472 ; 1 Gill. & John. 497 , 5 
Cowen, 603 ; 10 John. 361 ; 14 John. 87 , 

2 Root, 84 ; 2 Stew. 500 ; 4 N. H. Rep. 
138 ; 3 John. 434 ; 8 John. 436 ; 1 South 
150. 

2. Assumpsit for money paid will not 
lie where property, not money, has been 
paid or received. 7 S. & R. 246 ; 3 Bibb, 
378; 14 S. & R. 179; 10 S. & R. 75 ; 7 
J. J. Marsh. 18. But see 7 Cowen, 662. 

8. But where money has been paid to 
the defendant either for a just, legal or 
equitable claim, although it could not have 
been enforced at law, it cannot be reco¬ 
vered as money paid. See Money had and 
received . 

4. The form of declaring is for <£ money 
paid by the plaintiff for the use of the 
defendant and at his request.” 1 M. & W. 
511. 

MONITION, practice . In those courts 
which use the civil law process, (as the 
court of admiralty, whose proceedings are, 
under the provisions ef the acts of congress, 
to be according to the course of the civil 
law,) it is a process in the nature of a sum¬ 
mons ; it is either, general, special, or 
mixed. 

2.—1. The general monition is a cita¬ 
tion or summons to all persons interested, 
or, as is commonly said, to the whole world, 
to appear and show cause why the libel filed 
in the case should not be sustained, and the 
prayer of relief granted. This is adopted 
in prize cases, admiralty suits for forfei¬ 
tures, and other suits in rem , when no par¬ 
ticular individuals are summoned to answer. 
In such cases the taking possession of the 
property libeled, and this general citation 
or nomination, served according to law, are 
considered constructive notice to the world 
of the pendency of the suit; and the judg¬ 
ment rendered thereupon is conclusive upon 
the title of the property which may be 
affected. In form, the monition is a war¬ 
rant of the court, in an admiralty cause, 
directed to the marshal or liis deputy, com¬ 
manding him in the name of the president 
of the United States, to give public notice, 
by advertisements in such newspapers as 
the court may select, and by notifications 
to be posted in public places, that a libel 
has been filed in a certain admiralty cause 
pending, and of the time and place ap- 
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pointed for the trial. A brief statement 
of the allegations in the libel is usually 
contained in the monition. The monition 
is served in the manner directed in the 
warrant. 

3. —2. A special monition is a similar 
warrant, directed to the marshal or his de¬ 
puty, requiring him to give special notice 
to certain persons, named in the warrant, 
of the pendency of the suit, the grounds 
of it, and the time and place of trial. It 
is served by delivery of a copy of the war¬ 
rant, attested by the officer, to each one of 
the adverse parties, or by leaving the same 
at his usual place of residence; but the 
service should be personal if possible. 
Gierke’s Prax. tit. 21 ; Dunlap’s Adm. Pr. 
135. 

4. —3. A mixed monition is one which 
contains directions for a general monition 
to all persons interested, and a special 
summons to particular persons named in 
the warrant. This is served by newspaper 
advertisements, by notifications posted in 
public places, and by delivery of a copy at¬ 
tested by the officer to each person specially 
named, or by leaving it at his usual place 
of residence. See Dunlap’s Adm. Pr. 
Index, h. t.; Bett’s Adm. Pr. Index, h. t. 

MONITORY LETTER, eccl. law . The 
process of an official, a bishop, or other pre¬ 
late having jurisdiction, issued to compel, 
by ecclesiastical censures, those who know 
of a crime or other matter which requires to 
be explained, to come and reveal it. Merl. 
Repert. h. t. 

MONOCRACY. A government by one 
person only. 

MONOCRAT. A monarch who governs 
alone ; an absolute governor. 

MONOGAMY. A marriage contracted 
between one man and one woman, in exclu¬ 
sion of all the rest of mankind ; it is used 
in opposition to bigamy and polygamy, 
(q. v.) Wolff, Dr. do la Nat. § 857. The 
state of having only one husband or one 
wife at one time. 

MONOGRAM. A character or cipher 
composed of one or more letters interwoven, 
being an abbreviation of a name. 

2. A signature made by a monogram 
would perhaps be binding, provided it could 
be proved to have been made and intended 
as a signature. 1 Denio, R. 471. And 
there seems to be no reason why such a sig¬ 
nature should not be as binding as one 
which is altogether illegible. See Initial; 
Mark; Signature . 


MONOMANIA, med . jur. Insanity only 
upon a particular subject, and with a single 
delusion of the mind. 

2. The most simple form of this disorder 
is that in which the patient has imbibed 
some single notion, contrary to common, 
sense and to his own experience, and which 
seems, and no doubt really is, dependent on 
errors of sensation. It is supposed the mind 
in other respects retains its intellectual 
powers. In order to avoid any civil act 
done, or criminal responsibility incurred, it 
must manifestly appear that the act in 
question was the effect of monomania. 
Cyclop. Pract. Medicine, title Soundness 
and Unsoundness of Mind ; Dr. Ray on In¬ 
sanity, § 203 ; 13 Yes. 89 ; 3 Bro. C. C. 
444; 1 Addams’ R. 283 ; Hagg. R. 18 ; 
2 Addams’ R. 102 ; 2 Addams’ R. 79, 
94, 209; 5 Car. & P. 168; Dr. Burrows 
on Insanity, 484, 485. Vide Delusion, 
Mania; and Trcbuchct, Jur. de la Med. 
55 to 58. 

MONOPOLY, commercial law . This 
word has various significations. 1. It is 
the abuse of free commerce by which one or 
more individuals have procured the advan¬ 
tage of selling alone all of a particular 
kind of merchandise, to the detriment of 
the public. 

2. —2. All combinations among mer¬ 
chants to raise the price of merchandise to 
the injury of the public, is also said to be a 
monopoly. 

3. —3. A monopoly is also an institution 
or allowance by a grant from the sovereign 
power of a state, by commission, letters- 
patent, or otherwise, to any person, or cor¬ 
poration, by which the exclusive right of 
buying, selling, making, working, or using 
anything, is given. Bac. Abr. h. t.; 3 Inst. 
181. 

4. The constitutions of Maryland, North 
Carolina, and Tennessee, declare that 
“ monopolies are contrary to the genius of a 
free government, and ought not to be 
allowed.”—Vide art. Copyright; Patent . 

MONSTER, physiology , persons . An 
animal which has a conformation contrary 
to the order of nature. Dunglison’s Human 
Physiol, vol. 2, p. 422. 

2. A monster, although born of a woman 
in lawful wedlock, cannot inherit. Those 
who have however the essential parts of the 
human form, and have merely some defect 
of conformation, are capable of inheriting, 
if otherwise qualified. 2 Bl. Com. 246 ) 1 
Beck’s Med. Jurisp. 366 ) Co. Litt. 7. 8 ; 
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Dig. lib. 1, t. 5, 1. 14 ; 1 Swift's Syst. 331; 
Fred. Code, Ft. 1, b. 1, t. 4, s. 4. 

3. No living human birth, however 
much it may difior from human shape, can 
bo lawfully destroyed, lraill. Med. Jui. 
47 ; see Briand, M*ed. Leg. lerc part, c. 6, 
art. 2. ^ 3 : 1 l'odere, Med. Leg. § 402- 


4'b. 

MONSTRANS PE DROIT- Literally 
showing of right, in the English law, is a 
process by which a subject claims from the 
crown a restitution of a right. Bac. Ab. 
Prerogative, E ) 3 131. 256 ; 1 And. 181, 5 
Lei lib's R. 512. 

MONSTRANS PE FAIT. Literally, 
showing of a deed ; a profert. Bac. Ab. 

Pleas, &.c. I 12, n. 1. 

MONSTR AVERUNT, WRIT OF, Eng. 
law . A writ which lies for the tenants ot 
ancient demesne who bold by tree charter, 
and not for those tenants who hold by copy 
of court roll, or by the rod, according to the 
custom of the manor. F. N. 13. 31. 

MONTES PIETATIS, or Monts de 
Pitft. The name of institutions established 


by public authority for lending money upon 
pledge of goods. In these establishments a 
fund is provided, with suitable warehouses, 
and all necessary accommodations. Direc¬ 
tors manage these concerns. M hen the 
money for which the goods pledged is not 
returned in proper time, the goods are sold 
to reimburse the institutions. 

2. These establishments are found prin¬ 
cipally on the continent of Europe. With 
us private persons, called pawnbrokers, 
perform this office, sometimes with doubtful 
fidelity. See BelPs Com. B. 5, c. 2, s. 2. 

MONTH. A space of time variously 
computed, as it is applied to astronomical, 
civil or solar, or lunar months. 

2. The astronomical month contains 
one-twelfth part of the time employed by 
the sun in going through the zodiac. In 
law, when a month simply is mentioned, it 
is never understood to mean an astronomical 
month. 

3. The civil or solar month is that 
which agrees with the Gregorian calendar, 
and these months are known by the names 
of January, February, March, &c. They 
are composed of unequal portions of time. 
There arc seven of thirty one days each, 
four of thirty, and one whioh is sometimes 
composed of twenty-eight days, and in leap 
years, of twenty-nine. 

4. The lunar month is composed of 
twenty-eight days only. When a law is 
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passed or contract made, and the month is 
expressly stated to he solar or civil, which 
is expressed by the term calendar month, or 
when it is expressed to be a lunar month, 
no difficulty can arise; but when time is 
given for the performance of an act, and 
the word month simply is used, so that the 
intention of the parties cannot he ascer¬ 
tained ; then the question arises, how shall 
the mouth be computed ? By the law of 
England a month means ordinarily, in com¬ 
mon contracts, as, in leases, a lunar month ; 
a contract, therefore, made for a lease of 
land for twelve months, would mean a lease 
for forty-eight weeks only. 2 131. Com. 
141 ; 6 Co. R. 62 ; 6 T. II. 224. A dis¬ 
tinction has been made between “ twelve 
months,” and u a twelve-month the latter 
has been held to mean a year. 6 Co. It. 
61. 

5. Among the Greeks and Romans tho 
months w r erc lunar, and probably the mode 
of computation adopted in the English law 
has been adopted from the codes of these 
countries. Clef des Lois Rom. mot Mois. 

6. But in mercantile contracts, a month 
simply signifies a calendar month ; a pro¬ 
missory note to pay money in twelve months, 
would therefore mean a promise to pay in 
one year, or twelve calendar months. Chit, 
on Bills, 406 ; 1 John. Cas. 99: 3 B. & B. 
187 ; 1 M. & S. Ill ; Story on Bills, § 143 ; 
Story, P. N. § 213 ; Bayl. on Bills, c. 7 ; 
4 Kent, Comm. Sect. 56 ; 2 Mass. 170 : 4 
Mass. 460: 6 Watts. & Serg. 179. 

7. In general, when a statute speaks of 
a month, without adding u calendar,” or 
other words showing a clear intention, it 
shall be intended a lunar month. Coin. 
Dig. Ann. B ; 4 Wend. 512; 15 John. R. 
358. See 2 Cowen, R. 518 ; Id. 605. In 
all legal proceedings, as in commitments, 
pleadings, &c. a month means four weeks. 
3 Burr. R. 1455; 1 Bl. Rep. 450; Dougl. 
R. 446, 463. 

8. In Pennsylvania and Massachusetts, 
and perhaps some other states, 1 Ilill. Ab. 
118, n., a month mentioned generally in a 
statute, has been construed to mean a cal¬ 
endar month. 2 Dali. R. 302 ; 4 Dali. 
Rep. 143 ; 4 Mass. R. 461 ; 4 Bibb. R. 
105. In England, in the ecclesiastical law, 
months are computed by the calendar. 
3 Burr. R. 1455 ; 1 M. & S. 111. 

9. In New York, it is enacted that 
whenever the term “ month,” or “ months,” 
is or shall be used in any statute, act, deed, 
verbal or written contract, or any public or 
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private instrument whatever, it shall be 
construed to mean a calendar, and not a 
lunar month; unless otherwise expressed. 
Rev, Stat. part 1, c. 19, tit. 1, § 4. Vide, 
generally, 2 Sim. & Stu. 476 ; 2 A. K. 
Marsh. Rep. 245 ; 8 John. Ch. Rep. 74; 2 
Campb. 294; 1 Esp. R. 146 ; 6 T. R. 224; 

1 M. & S. Ill; 3 East, R. 407; 4 Moore, 
465 ; 1 Bl. Rep. 150 : 1 Bing. 307 ; S. C. 
8 Eng. C. L. R. 328 ; 1 M. & S. Ill; 1 
Str. 652 ; 6 M. & S. 227 ; 3 Brod. & B. 
187; S. 0. 7 Eng. C. L. R. 404. 

MONUMENT. A thing intended to 
transmit to posterity the memory of some 
one ; it is used, also, to signify a tomb where 
a dead body has been deposited. In this 
sense it differs from a cenotaph, which is an 
empty tomb. Dig. 11, 7, 2, 6 ; Id. 11, 7, 
2 , 42. 

MONUMENTS. Permanent landmarks 
established for the purpose of ascertaining 
boundaries. 

2. Monuments may be either natural or 
artificial objects, as rivers, known streams, 
springs, or marked trees. 7 Wheat. R. 10; 
6 Wheat. R. 582 ; 9 Cranch, 173 ; 6 Pet. 
498; Pet. C. C. R. 64 ; 3 Ham. 284; 5 
Ham. 534; 5 N. H. Rep. 524; 3 Dev. 75. 
Even posts set up at the corners, 5 Ham. 
534, and a clearing, 7 Cowen, 723, are 
considered as monuments. Sed vide 3 
Dev. 75. 

3. When monuments are established, 
they must govern, although neither courses, 
nor distances, nor computed contents cor¬ 
respond. 5 Cowen, 346 : 1 Cowen, 605 ; 
6 Cowen, 706; 7 Cowen, 723; 6 Mass. 131; 

2 Mass. 380; 3 Pick. 401; 5 Pick. 135; 3 
Gill & John. 142 ; 5 Har. & John. 163,255 ; 
2 Id. 260; Wright, 176; 5 Ham. 534; 1 H. 
& MeH. 355 ; 2 H. & MeH. 416; Cooke, 
146; 1 Call, 429; 3 Call, 239 ; 3 Fairf. 325; 
4 H. & M. 125 ; 1 Ilayw. 22; 5 J. J. Marsh. 
578 ; 3 Hawks, 91; 3 Murph. 88; 4 Monr. 
32 ; 5 Monr. 175; 2 Overt. 200 ; 2 Bibb, 
493; S. C. 6 Wheat. 582; 4 W. C. C. 
Rep. 15. Vide Boundary . 

MOORING, mar. law . The act of arriv¬ 
ing of a ship or vessel at a particular port, 
and there being anchored or otherwise fast¬ 
ened to the shore. 

2. Policies of insurance frequently con¬ 
tain a provision that the ship is insured from 
one place to another, C( and till there moored 
twenty-four hours in good safety.” As to 
what shall be a sufficient mooring, see 1 
Marsh. Ins. 262; Park, on Ins. 35; 2 Str. 
1251; 3. T. R. 362. 


I MOOT, English law . A term used in 
the inns of court, signifying the exercise 
of arguing imaginary cases, which young 
barristers and students used to perform at 
certain times, the better to be enabled by 
this practice to defend their clients’ cases. 
A moot question is one which has not been 
decided. 

MORA, IN, civil law. This term, in 
mora, is used to denote that a party to a 
contract, who is obliged to do anything, has 
neglected to perforin it, and is in default. 
Story on Bailm. § 123, 259; Jones on 
Bailm. 70 ; Poth. Pret a Usage, c. 2, § 2, 
art. 2, n. 60; Encyclopedic, mot Demeure; 
Broderode, mot Mora. 

Mora, estates . A moor, barren or un¬ 
profitable ground ; marsh; a heath. 1 Inst. 
5; Fleta, lib. 2, c. 71. 

MORAL EVIDENCE. That evidence 
which is not obtained either from intuition 
or demonstration. It consists of those con¬ 
victions of the mind, which are produced 
by the use of the senses, the testimony of 
men, and analogy or induction. It is used 
in contradistinction to mathematical evi¬ 
dence. (q. v.) 3 Bouv. Inst. n. 3050. 

Moral insanity, med . jur. A term 
used by medical men, which has not yet 
acquired much reputation in the courts. 
Moral insanity is said to consist in a morbid 
perversion of the moral feelings, affections, . 
inclinations, temper, habits, and moral dis¬ 
positions, without any notable lesion of the 
intellect, or knowing and reasoning facul¬ 
ties, and particularly without any maniacal 
hallucination. Prichard, art. Insanity, in 
Cyclopaedia of Practical Medicine. 

2. It is contended that some human 
beings exist, who, in consequence of a de¬ 
ficiency in the moral organs, are as blind 
to the dictates of justice, as others are deaf 
to melody. Combe, Moral Philosophy, 
Lect. 12. 

3. In some, this species of malady is said 
to display itself in an irresistible propensity 
to commit murder ; in others, to commit 
theft, or arson. Though most persons 
afflicted with this malady commit such 
crimes, there are others whose disease is 
manifest in nothing but irascibility. An¬ 
nals D’Hygiene, torn. i. p. 284. Many are 
subjected to melancholy and dejection, 
without any delusion or illusion. This, 
perhaps, without full consideration, has 
been judicially declared to be a “ ground¬ 
less theory.” The courts, and law writers, 
have not given it their full assent. 1 Chit. 
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Mod. Jur. 352; 1 Beck, Med. Jar. 553; 
Hoy, Mod. Jur. Prel. Views, § 23, p. 49. 

Mokai. ouuoation. A duty which one 
owes, and which lie ought to perform, but 
which lie i< not legally bound to fulfil. 

2. Those obligations are of two kinds: 
1st. Those founded on a natural right; as, the 
obligation to be charitable, which can never 
be enforced by law. 2d. Those which are 
supported bv a good or valuable antecedent 
consideration : as, where a man owes a debt 
barred by the act of limitations, this cannot 
be recovered by law, though it subsists in 
morality and conscience ; but if the debtor 
promise to pay it, the moral obligation is a 
sufficient consideration for the promise, and 
the creditor may maintain an action of as- 
suuipsit, to recover the money. 1 Bouv. 
Inst. n. 623. 

MORATUR IN LEGE. He demurs 
in law. He rests on the pleadings of the 
case, and abides the judgment of the court. 

MORGAXTIC MARRIAGE. During 
the middle ages, there was an intermediate 
estate between matrimony and concubinage, 
known by this name. It is defined to be a law¬ 
ful and inseparable conjunction of a single 
man, of noble and illustrious birth, with 
a single woman of an inferior or plebeian 
station, upon this condition, that neither 
the wife nor children should partake of the 
title, arms, or dignity of the husband, nor 
succeed to his inheritance, but should have 
a certain allowance assigned to them by the 
morgantic contract. The marriage ceremony 
was regularly performed; the union was for 
life and indissoluble ; and the children were 
considered legitimate, though they could not 
inherit. Fred. Code, book 2, art. 3 ; Poth. 
Du Marriage, 1, c. 2, a. 2; Shelf. M. & D. 
10 ; Pruss. Code, art. 835. 

MORT D’ANCESTOR. An ancient 
and now almost obsolete remedy in the 
English law. An assize of mart d’ancestor 
was a writ which was sued out where, after 
the decease of a man’s ancestor, a stranger 
abated, and entered into the estate. 1 Co. 
Lift. 159. The remedy in such case is now 
to bring ejectment. 

MORTGAGE, contracts , conveyancing . 
Mortgages are of several kinds: as they 
concern the kind of property mortgaged, 
they are mortgages of lands, tenements, and 
hereditaments, or of goods and chattels ; as 
they affect the title of the thing mortgaged, 
'Ley are legal and equitable. 

2. In equity all kinds of property, real 
or personal, which are capable of an abso¬ 


lute sale, may be the subject of a mortgage; 
rights in remainder and reversion, fran¬ 
chises, and choses in action, may, therefore, 
be mortgaged. But a mere possibility or 
expectancy, as that of an heir, cannot. 2 
Story, Eq. Jur. § 1021 ; 4 Kent, Com. 
144; 1 Powell, Mortg. 17, 23; 3 Meri. 
667. 

3. A legal mortgage of lands may be 
described to be a conveyance of lands, by 
a debtor to his creditor, as a pledge and 
security for the repayment of a sum of 
money borrowed, or performance of a cove¬ 
nant ; 1 Watts, R. 140 ; with a proviso, 
that such conveyance shall be void on pay¬ 
ment of the money and interest on a certain 
day, or the performance of such covenant 
by the time appointed, by which the con¬ 
veyance of the land becomes absolute at 
law, yet the mortgagor has an equity of 
redemption, that is, a right in equity on 
the performance of the agreement within a 
reasonable time, to call for a re-conveyance 
of the land. Cruise, Dig. t. 15, c. 1, s. 11 ; 

1 Pow. on Mortg. 4 a, n.; 2 Chip. 100; 1 
Pet. R. 386; 2 Mason, 531 ; 13 Wend. 
485 ; 5 Verm. 532; 1 Yeates, 579; 2 Pick. 
211. 

4. It is an universal rule in equity that 
once a mortgage, always a mortgage; 2 
Cowen, R. 324; 1 Yeates, R. 584; every 
attempt, therefore, to defeat the equity of 
redemption, must fail. See Equity of Re¬ 
demption. 

5. As to the /om, such a mortgage 
must be in writing, when it is intended to 
convey the legal title. 1 Penna. R. 240. 
It is either in one single deed which con¬ 
tains the whole contract—and which is the 
usual form—or it is two separate instru¬ 
ments, the one containing an absolute con¬ 
veyance, and the other a defeasance. 2 
Johns. Ch. Rep. 189; 15 Johns. R. 555 ; 

2 Greenl. R. 152 ; 12 Mass. 456; 7 Pick. 
157 ; 3 Wend. 208 ; Addis. 357 , 6 Watts, 
405 ; 3 Watts, 188 ; 3 Fairf. 346 ; 7 Wend. 
248. But it may be observed in general, 
that whatever clauses or covenants there 
are in a conveyance, though they seem to 
import an absolute disposition or con¬ 
ditional purchase, yet if, upon the whole, 
it appears to have been the intention of the 
parties that such conveyance should be a 
mortgage only, or pass an estate redeem¬ 
able, a court of equity will always so con¬ 
strue it. Vern. 183, 268, 394 ; Prec. Ch. 
95 ; 1 Wash. R. 126 ; 2 Mass. R. 493 . 4 
John. R. 186; 2 Cain. Er. 124. 
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6. As the money borrowed on mortgage 
is seldom paid on the day appointed, mort¬ 
gages have now become entirely subject to 
the court of chancery, where it is an estab¬ 
lished rule that the mortgagee holds the 
estate merely as a pledge or security for the 
repayment of his money; therefore a mort¬ 
gage is considered in equity as personal 
estate. 

7. The mortgagor is held to be the real 
owner of the land, the debt being con¬ 
sidered the principal, and the land the 
accessory ; whenever the debt is discharged, 
the interest of the mortgagee in the lands 
determines of course, and he is looked on 
in equity as a trustee for the mortgagor. 

8. An equitable mortgage of lands is 
one where the mortgagor does not convey 
regularly the land, but does some act by 
which he manifests his determination to 
bind the same for the security of a debt he 
owes. An agreement in w r riting to transfer 
an estate as a security for the repayment of 
a sum of money borrowed, or even a deposit 
of title deeds, and a verbal agreement, will 
have the same effect of creating an equitable 
mortgage. 1 Rawle, Rep. 328 ; 5 Wheat. 
11. 284; 1 Cox’s Rep. 211. But in Penn¬ 
sylvania there is no such a thing as an equit¬ 
able mortgage. 3 P. S. R. 233. Such an 
agreement will be carried into execution in 
equity against the mortgagor, or any one 
claiming under him with notice, either actual 
or constructive, of such deposit having been 
made. 1 Bro. C. C. 269 ; 2 Dick. 759 ; 
2 Anstr. 427 ; 2 East, R. 486 : 9 Yes. jr. 
115 ; 11 Yes. jr. 398, 403 ; 12 Yes. jr. 6, 
192; 1 John. Cas. 116; 2 John. Ch. R. 
608 ; 2 Story, Eq. Jur. § 1020. Miller, 
Eq. Mortg. passim . 

9. A mortgage of. goods is distinguish¬ 
able from a mere pawn. 5 Yerni. 532 ; 9 
Wend. 80; 8 John. 96. By a grant or 
conveyance of goods in gage or mortgage, 
the whole legal title passes conditionally to 
the mortgagee, and if not redeemed at the 
time stipulated, the title becomes absolute 
at law, though equity will interfere to com¬ 
pel a redemption. But in a pledge, a special 
property only passes to the pledgee, the 
general property remaining in the pledger. 
There have been some cases of mortgages 
of chattels, which have been held valid 
without any actual possession in the mort- 
gagee; but they stand upon very peculiar 
grounds and may be deemed exceptions to' 
the general rule. 2 Pick. R. 607; 5 Pick. 
R. 59; 5 Johns. R. 261; Sed vide 12 


Mass. R. 300; 4 Mass. R. 352 ; 6 Mass. 
R. 422 ; 15 Mass. R. 477 ; 5 S. & R. 275 ; 
12 Wend. 277 : 15 Wend. 212, 244 ; 1 
Penn. 57. Yide, generally, Powell on 
Mortgages; Cruise, Dig. tit. 15 ; Yiner, 
A_b. h. t., Bac. A.b. h. t.; Coin. Dig. h. t«; 
American Digests, generally, h. t.; New 
York Rev. Stat. p. 2, c. 3 ; 9 Wend. 80; 
9 Greenl. 79; 12 Wend. 61 ; 2 Wend. 
296; 3 Cowen, 166 ; 9 Wend. 345 ; 12 
Wend. 297 ; 5 Greenl. 96 ; 14 Pick 497; 
3 Wend. 348 ; 2 Hall, 63 ; 2 Leigh 401 , 
15 Wend. 244; Bouv. Inst. Index, h t. 

10. It is proper to observe that a con¬ 
ditional sale with the right to repurchase 
very nearly resembles a mortgage; but they 
are distinguishable. It is said that if the 
debt remains, the transaction is a niort*ra£re, 

7 # C 1 C * 

but if the debt is extinguished by mutual 
agreement, or the money advanced is not 
1 'nned, but the grantor has a right to re¬ 
fund it in a given time, and have a recon¬ 
veyance, this is a conditional sale. 2 Edw. 
R. 138 : 2 Call, R. 354; 5 Gill & John. 
82 ; 2 Yerg. R. 6; 6 Ycrg. It. 96 ; 2 Sum¬ 
ner, R. 4S7~; 1 Paige, It. 56; 2 Ball & 
Beat. 274. In cases of doubt, however, 
courts of equity will always lean in favor 
of a mortgage. 7 Cranch, R. 237; 2 Desaus. 
564. 

11. According to the laws of Louisi¬ 
ana a mortgage is a right granted to the 
creditor over the property of his debtor, 
for the security of his debt, and gives him 
the power of having the property seized and 
sold in default of payment. Civ. Code of 
Lo. art. 3245. 

12. Mortgage is conventional, legal oi 
judicial. 1st. The conventional mortgage 
is a contract by which a person binds the 
whole of his property, or a portion of it 
only, in favor of another, to secure the 
execution of some engagement, but without 
divesting himself of the possession. Civ. 
Code, art. 3257. 

13. —2d- Legal mortgage is that which 
is created by operation of law : this is also 
called tacit mortgage, because it is estab¬ 
lished by the law, without the aid of any 
agreement. Art. 3279. A few examples 
will show the nature of this mortgage. 
Minors, persons interdicted, and absentees, 
have a legal mortgage on the property of 
their tutors and curators, as a security for 
their administration ; and the latter have a 
mortgage on the property of the former for 
advances which they have made. The pro¬ 
perty of persons who, without being law- 
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fully appointod curators or tutors of minors, 
&c. ? in1 01 foro with tlieir property, is bound 
bv a losral mortgage trom the day on which 
the first art of interference was done. 

14.—;hL Tho judicial mortgage is that 
result ins: from judgments, whether these be 
rendered on contested cases or by default, 
whether they bo final or provisional, in favor 
of the person obtaining them. Art. o289. 

lf>. Mortsraue, with respect to the man¬ 
ner in which it binds the property, is divided 
into general mortgage, or special mortgage. 
General mortgage is that which binds all 
the property, present or future, of the 
debtor. Special mortgage is that which 
binds only certain specified property. Art. 
3255. 

16. The following objects are alone sus¬ 
ceptible of mortgage : 1. Immovables, sub¬ 
ject to alienation, and their accessories 
considered likewise as immovable. 2. The 
usufruct of the same description of pro¬ 
perty with its accessories during the time 
of its duration. 3. Slaves. 4. Ships and 
other vessels. Art. 3256. 

MORTGAGEE, estates, contracts . He 
to whom a mortgage is made. 

2. He is entitled to the payment of the 
money secured to him by the mortgage : be 
has the legal estate in the land mortgaged,' 
and may recover it in ejectment; on the 
other hand he cannot commit waste; 4 
Watts, R. 460 ; he cannot make leases to 
the injury of the mortgagor ; and he must 
account for the profits he receives out of 
the thing mortgaged when in possession. 
Cruise, Dig. tit. 15, c. 2. 

MORTGAGOR, estates , contracts . He 
who makes a mortgage. 

2. He has rights, and is liable to cer¬ 
tain duties as such. 1. He is quasi tenant 
at will; he is entitled to an equity of re¬ 
demption after forfeiture. 2. He cannot 
commit waste, nor make a lease injurious to 
the mortgagee. As between the mortgagor 
and third persons, the mortgagor is owner 
of the land. Dougl. 632 ; 4 M’Cord, R. 
340 ; 3 Fairf. R. 243; but see 3 Pick. R. 
204 ; 1 N. H. Rep. 171; 2 N. H. Rep. 16 ; 
10 Conn. R. 243 ; 1 Vern. 3 ; 2 Vern. 621; 
1 Atk 605. He can, however, do nothing 
which will defeat the rights of the mort¬ 
gagee, as, to make a lease to bind him. 
Dougl. 21. Vide Mortgagee; 2 Jack. & 
Walk. 194. 

MORTIFICATION, Scotch law . This 
term is nearly synonymous with mortmain. 

MORTMAIN. An unlawful alienation 


of lands or tenements to any corporation, 
sole or aggregate, ecclesiastical or temporal. 
These purchases having been chiefly made 
by religious houses, in consequence of which 
lands became perpetually inherent in one 
dead hand, this has occasioned the general 
appellation of mortmain to be applied to 
such alienations. 2 Bl. Com. 268; Co. 
Litt. 2 b ; Ersk. Inst. B. 2, t. 4, a, 10 ; 
Barr, on the Stat. 27, 97. 

2. Mortmain is also employed to desig¬ 
nate all prohibitory laws, which limit, re¬ 
strain, or annul gifts, grants, or devises of 
lands and other corporeal hereditaments to 
charitable uses. 2 Story, Eq. Jur. § 1137, 
note 1. See Shelf, on Mortm. 2, 3. 

MORTUARIES, Eng. law . These are 
a sort of ecclesiastical heriots, being a cus¬ 
tomary gift claimed by and due to the 
minister, in many parishes, on the death of 
the parishioner. 2 Bl. Com. 425. 

MORTUUM VADIUM. A mortgage; 
a dead pledge. 

MORTUUS EST. A return made by 
the sheriff, when the defendant is dead, as 
an excuse for not executing the writ. 4 
Watts, 270, 276. 

MOTHER, domestic relations . A woman 
who has borne a child. 

2. It is generally the duty of a mother 
to support her child, when she is left a 
widow, until he becomes of age, or is able 
to maintain himself; 8 Watts, R. 366 ; and 
even after he becomes of age, if he be 
chargeable to the public, she may, perhaps, 
in all the states, be compelled, when she has 
sufficient means, to support him. But when 
the child has property sufficient for his sup¬ 
port, she is not, even during his minority, 
obliged to maintain him. 1 Bro. C. C. 387; 
2 Mass. R, 415 ; 4 Mass. R. 97. 

3. When the father dies without leaving 
a testamentary guardian, at common law, 
the mother is entitled to be the guardian 
of the person and estate of the infant, until 
he arrives at fourteen years, when he is able 
to choose a guardian. Litt. sect. 123 ; 3 
Co. 38 ; Co. Litt. 84 b ; 2 Atk. 14 ; Com 
Dig. B, D, E ; 7 Yes. 348. Sec 10 Mass. 
135, 140 ; 15 Mass. 272 ; 4 Binn. 487 ; 4 
Stew. & Port. 123 ; 2 Mass. 415; Harper, 
R. 9; 1 Root, R. 487. 

4. In Pennsylvania, the orphans’ court 
will, in such case, appoint a guardian until 
the infant shall attain his fourteenth year. 
During the joint lives of the parents, (q. v.) 
the father (q. v.) is alone responsible for the 
support of the children ; and Jias the only 



192 


MOT 


MUL 


control over them, except when in special 
cases the mother is allowed to have posses¬ 
sion of them. 1 P. A. Browne’s Rep. 143 ; 

5 Binn. 11. 520; 2 Serg. & Rawle, 174. 
Vide 4 Binn. R. 492, 494. 

5. The mother of a bastard child, as 

■4* ' 

natural guardian, has a right to the custody 
and control of such child, and is bound to 
maintain it. 2 Mass. 109 ; 12 Mass. 387, 
433 ; 2 John. 375 ; 15 John. 208 ; 6 S. 

6 R. 255 ; 1 Ashmead, 55. 

MOTHER-IN-LAW. In Latin socrws. 

The mother of one’s wife, or of one’s hus¬ 
band. 

MOTION, practice. An application to a 
couft by one of the parties in a cause, or his 
counsel, in order to obtain some rule or or¬ 
der of court, which he thinks becomes neces¬ 
sary in the progress of the cause, or to get 
relieved in a summary manner, from some 
matter which w r ould work injustice. 

2. When the motion is made on some 
matter of fact, it must be supported by an 
affidavit that such facts are true ; and for 
this purpose, the party’s affidavit will be re¬ 
ceived, though it cannot be read on the 
hearing. 1 Binn. R. 145 } S. P. 2 Yeates’ 
R. 546. Vide 3 Bl. Com. 304 ; 2 Sell. Pr. 
356 ; 15 Yin. Ab. 495 ; Grah. Pr. 542 ; 
Smith’s Ch. Pr. Index, h. t. 

MOTIVE. The inducement, cause or 
reason why a thing is done. 

2. When there is such a mistake in the 
motive, that had the truth been known, the 
contract would not have been made, it is 
generally void. For example, if a man 
should, after the death of Titius, of which 
he was ignorant, insure his life, the error of 
the motive would avoid the contract. Toull. 
Dr. Civ. Fr. liv. 3, c. 2, art. 1. Or, if 
Titius should sell to Livius his horse, which 
both parties supposed to be living at some 
distance from the place where the contract 
was made, when, in fact, the horse was then 
dead, the contract would be void. Poth. 
Vente, n. 4; 2 Kent, Com. 367. When 
the contract is entered into under circum¬ 
stances of clear mistake or surprise, it will 
not be enforced. See the following autho¬ 
rities on this subject. 1 Russ. & M. 527 ; 

1 Yes. jr. 221: 4 Price, 135 ; 1 Yes. jr. 
210 ; Atkinson on Titl. 144. Vide Cause; 
Consid eration . 

3. The motive of prosecutions is fre¬ 
quently an object of inquiry, particularly 
when the prosecutor is a witness, and in his 
case, as that of any other witness, when the 
motion is ascertained to be bad, as a desire 


of revenge for a real or supposed injury, the 
credibility of the witness will be much 
weakened, though this will not alone ren¬ 
der him incompetent. See Evidence; Wit - 
ness . 

MOURNING. This word has several 
significations. 1. It is the apparel worn at 
funerals, and for a time afterwards, in order 
to manifest grief for the death of some one, 
and to honor his memory. 2. The expenses 
paid for such apparel. 

2. It has been held, in England, that a 
demand for mourning furnished to the widow 
and family of the testator, is not a funeral 
expense. 2 Carr. & P. 207. Vide 14 Ves. 
346 ; 1 Ves. & Bea. 364. See 2 Bell’s 
Comm. 156. 

MOVABLES, estates . Such subjects cf 
property as attend a man’s person wherever 
he goes, in contradistinction to things im¬ 
movable. (q. v.) 

2. Things movable by their nature are 
such as may be carried from one place to 
another, whether they move themselves, as 
cattle, or cannot be removed without an ex¬ 
traneous power, as inanimate things. Mova¬ 
bles are further distinguished into such as 
are in possession, or which are in the power 
of the owner, as, a horse in actual use, a 
piece of furniture in a man’s own house ; or 
such as are in the possession of another, and 
can only be recovered by action, which are 
therefore said to be in action, as a debt. • 
Vide art. Personal Property , and Fonbl. 
Eq. Index, h. t.; Pow. Mortg. Index, h. t.; 

2 Bl. Comm. 384; Civ. Code of Lo. art. 
464 to 472 ; 1 Bouv. Inst. n. 462. 

MULATTO. A person born of one white 
and one black parent. 7 Mass. R. 88 ; 2 
Bailey, 558. 

MULCT, punishment . A fine imposed 
on the conviction of an offence. 

Mulct, commerce . An imposition laid 
on ships or goods by a company of trade, 
for the maintenance of consuls and the like. 
Obsolete. 

MULIER. A woman, a wife; sometimes 
it is used to designate a marriageable virgin, 
and in other cases the word mulier is em¬ 
ployed in opposition to virgo. Poth. Pand. 
tom. 22, h. t. In its most proper significa¬ 
tion, it means a wife. 

2. A son or a daughter, born of a lawful 
wife, is called filius mulieratus or filia mu - 
lierata , a son mulier , or a daughter mulier . 
The term is used always, in contradistinction 
to a bastard ; mulier being always legitimate. 
Co. Lit t. 2^3. 
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3. When a man 1ms a bastard son, and 
afterwards marries the mother, and has by 
her another son, the latter is called the 
mulicr puhn f. *2 HI. Com. 248. 

MULTIEARIOUSNESS, equity plead¬ 
ing. By mnltifariousness in a bill, is un¬ 
derstood the improperly joining in one bill 
distinct matters, and thereby confounding 
them; as, for example, the uniting in one 
bill, several matters, perfectly distinct and 
unconnected, against one defendant: or the 
demand of several matters of distinct na¬ 
tures, against several defendants in the 
same bill. Coop. Eq. PL 182 ; Mitf. by 
Jeremv, 181; 2 Mason’s R. 201; 18 Yes. 
80 : Ilardr. R. 337 ; 4 Cowen’s R. 682 ; 
4 Bouv. Inst. n. 4165. 

2. In order to prevent confusion in its 
pleadings and decrees, a court of equity will 
anxiously discountenance this multifarious¬ 
ness. TJie following case will illustrate this 
doctrine; suppose an estate should be sold 
in lots to different persons, the purchasers 
could not join in exhibiting one bill against 
the vendor for a specific performance ; for 
ench partYs case would be distinct, and 
would depend upon its own peculiar circum¬ 
stances, and therefore there should be a dis¬ 
tinct bill upon each contract; on the other 
hand, the vendor iu the like case, would 
Dot be allowed to file one bill for a specific 
performance against all the purchasers of 
the estate, for the same reason. Coop. Eq. 
PL 182 : 2 Dick. Rep. 677 ; 1 Madd. Rep. 
88 : Story’s Eq. PL § 271 to 286. It is 
extremely difficult to say what constitutes 
nmltifariousness a3 an abstract proposition. 
Story, Eq. PL § 530, 539 ; 4 Blackf. 249; 

2 How. S. C. Rep. 619, 642 ; 4 Bouv. Inst, 
n 4243. 

MULTITUDE. The meaning of this 
word is not very certain. By some it is 
said that to make a multitude there must 
be ten persons at least, while others contend 
that the law has not fixed any number. Co. 
Litt. 257. 

MULTURE, Scotch law . The quantity 
-of grain or meal payable to the proprietor 
of the mill, or to the multurer, his tacksman, 
for manufacturing the corns. Ersk. Prin. 
Laws of Scotl. B. 2 t. 9, n. 19. 

MUNERA. The name given to grants 
made in the early feudal ages, which were 
mere tenancies at will, or during the plea¬ 
sure of the grantor. Dalr. Feud. 198,199* 
Wright on Ten. 19. , 

MUNICIPAL. Strictly, this word ap¬ 
plies only to what belongs to a citv. Among 
Vol. II_N ' * 


the Romans, cities were called muni dpi a ; 
these cities voluntarily joined the Roman 
republic in relation to their sovercigntj' 
only, retaining their laws, their liberties, 
and their magistrates, who were thence 
called municipal magistrates . With us this 
word has a more extensive meaning; for 
example, we call municipal law , not the law 
of a city only, but the law of the state. 1 
Bl. Com. Municipal is used in contradis¬ 
tinction to international; thus we say an 
offence against the law of nations is an 
international offence, but one committed 
against a particular state or separate com¬ 
munity, is a municipal offence. 

MUNICIPALITY. The body of officers, 
taken collectively, belonging to a city, who 
are appointed to manage its affairs and de¬ 
fend its interests. 

MUNIMENTS. The instruments of 
writing and written evidences which the 
owner of lands, possessions, or inheritances 
has, b)* which he is enabled to defend the 
title of his estate. Termes de la Ley, h. t.; 
3 Inst. 170. 

MURAGE. A toll formerly levied m 
England for repairing or building public 
walls. 

MURAL MONUMENTS. Monuments 
made in walls. 

2. Owing to the difficulty or impossi¬ 
bility of removing them, secondary evidence 
may be given of inscriptions on walls, fixed 
tables, gravestones, and the like. 2 Stark. 
Rep. 274. 

MURDER, crim . law. This, one of the 
most important crimes that can be com¬ 
mitted against individuals, has been va¬ 
riously defined. Hawkins defines it to be 
the wilful killing of any subject whatever, 
with malice aforethought, whether the 
person slain shall be an Englishman or a 
foreigner. B. 1, c. 13, s. 3. Russell says, 
murder is the killing of any person under 
the king’s peace, with malice prepense or 
aforethought, either express or implied by 
law. 1 Rus. Cr. 421. And Sir Edward 
Coke, 3 Inst. 47, defines or rather describes 
this offence to be, “ when a person of sound 
mind and discretion, unlawfully killeth any 
reasonable creature in being, and under the 
king’s peace, with malice aforethought either 
express or implied.” 

2. This definition, which has been 
adopted by Blackstone, 4 Com. 195; Chitty. 

2 Cr. Law, 724 ; and others, has been se 
verely and perhaps justly criticised. What, 
it has been asked, are sound memory ana 
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understanding? What has soundness of 
memory to do with the act 5 be it ever so 
imperfect,—how does it affect the guilt ? 
If discretion is necessary, can the crime 
ever be committed, for, is it not the highest 
indiscretion in a man to take the life of 
another, and thereby expose his own ? If 
the person killed be an idiot or a new born 
infant, is he a reasonable creature ? Who 
is in the king’s peace ? What is malice 
aforethought? Can there be any malice 
afterthought? Livingst. Syst. of Pen. Law. 
186 

3. According to Coke’s definition there 

must be, 1st. Sound mind and memory in 
the agent. By this is understood there 
must be a will, (q. v.) and legal discretion. 
(q. v.) 2. An actual killing, but it is not 

necessary that it should be caused by direct 
violence; it is sufficient if the acts done 
apparently endanger life, and eventually 
prove fatal. Hawk. b. 1, c. 31, s. 4 ; 1 
Hale, P. C. 481 ; 1 Ashm. R. 289 ; 9 Car. 
& Payne, 356 ; S. C. 38 E. C. L. R. 152; 
2 Palm. 545. 3. The party killed must 

have been a reasonable being, alive and in 
the king’s peace. To constitute a birth, so 
as to make the killing of a child murder, 
the whole body must be detached from that 
of the mother; but if it has come wholly 
forth, but is still connected by the umbili¬ 
cal chord, such killing will be murder. 2 
Bouv. lust. n. 1722, note. Foeticide (q. v.) 
would not be such a killing; he must have 
been in rerum naturi. 4. Malice, either 
express or implied. It is this circumstance 
which distinguishes murder from every 
description of homicide. Vide art. Malice . 

4. In some of the states, by legislative 
enactments, murder has been divided into 
degrees. In Pennsylvania, tlio act of April 
22,1794, 3 Smith’s Laws, 186, makes “all 
murder which shall be perpetrated by means 
of poison, or by lying in wait, or by any 
other kind of wilful, deliberate, and pre¬ 
meditated killing, or which shall be com¬ 
mitted in the perpetration or attempt to 

erpetrate, any arson, rape, robbery, or 
urglary, shall be deemed murder of the 
first degree; and all other kinds of murder 
shall be deemed murder of the second 
degree; and the jury before whom any 
person indicted for murder shall be tried, 
shall, if they find the person guilty thereof, 
ascertain in their verdict, whether it be 
murder of the first or second degree ; but 
if such person shall be convicted by con¬ 
fession, the court shall proceed by exami¬ 


nation of witnesses, to determine the degree 
of the crime, and give sentence accord- 
ingly.” Many decisions have been made 
under this act to which the reader is re¬ 
ferred : see Whart. Dig. Criminal Law, h. t. 

5. The legislature of Tennessee has 
adopted the same distinction, in the very 
words of the act of Pennsylvania, just 
cited. Act of 1829, 1 Tenn. Laws, Dig. 
244. Vide 3 Yerg. R. 283 ; 5 Yerg. R. 
340. 

6 , Virginia has adopted the same dis¬ 
tinction. G Rand. R. 721. 

Vide, generally, Bac. Ab. h. t, ; 15 Vin. 
Ab. 500; Com. Dig. Justices, M 1, 2; 
Dane’s Ab. Index, h. t.; Hawk. Index, h. t.; 

1 R-uss. Cr. b. 3, c. 1; Ptosc. Cr« Ev. h. t.; 
Hale, P. C. Index, h. t.; 4 Bl. Com. 195 ; 

2 Swift’s Syst. Index, h. t.; 2 Swift’s Dig. 
Index, h. t.; American Digests, h. t.; Wheel¬ 
er’s C. C. Index, h. t.; Stark. Ev. Index, 
h. t.; Chit. Cr. Law, Index, h. t.; New 
York Rev. Stat. part 4, c. 1, t. 1 and 2. 

Murder, pleadings . In an indictment 
for murder, it must be charged that the 
prisoner “ did kill and murder” the de¬ 
ceased, and unless the word murder be 
introduced into the charge, the indictment 
will be taken to charge manslaughter only, 
Foster, 424; Yelv. 205; 1 Chit. Cr. Law, 
*243, and the authorities and cases there 
cited. 

MURDRUM, old Engl . law. During 
the times of the Danes, and afterwards till 
the reign of Edward III., murdrum was 
the killing of a man in a secret manner, 
and in that it differed from simple homicide. 

2. When a man was thus killed, and he 
was unknown, by the laws of Canute he 
was presumed to be a Dane, and the vill 
was compelled to pay forty marks for his 
death. After the conquest, a similar law 
was made in favor of Frenchmen, which 
was abolished by 3 Edw. III. 

3. By murdrum was also understood 
the fine formerly imposed in England upon 
a person who had committed homicide per 
infortunium or se defendendo. Prin. Pen. 
Law, 219, note r. 

MUSICAL COMPOSITION. The act 
of congress of February 3, 1831, autho¬ 
rizes the granting of a copyright for a 
musical composition. A question was for¬ 
merly agitated whether a composition pub¬ 
lished on a single sheet of paper , was to be 
considered a book, and it was decided in 
the affirmative. 2 Campb. 28, n.; 11 East, 
244. See Copyright . 
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TO MUSTER, mar. law. Bv tliis term 

%■ 

i* understood to collect together and ex¬ 
hibit soldiers and their arms ; it also signifies 
to employ recruits and put their names down 
in a book to enrol them. 

MUSTER-BOLL, maritime law . A 
written document containing the names, 
ages, quality, place of residence, and. above 
all, place of birth, of every person of the 
ship's company. It is of great use in ascer¬ 
taining the ship's neutrality. Marsh. Ins. 
B. 1, c. 9, s. 6, p. 407 ; Jacobs. Sea Laws, 
101 : ‘2 Wash. C. C. R 201. 

MUST IRC. This name is given to the 
issue of an Indian aud a negro. Dudl. S. 
Car. 11. 174. 

MUTATION, French law . This term 
is synonymous with change, and is particu¬ 
larly applied to designate the change which 
takes place in the property of a thing in its 
transmission from one person to another ; 
permutation therefore happens when the 
owner of the thing sells, exchanges or gives 
it. It is nearly synonymous with transfer, 
fq. v.) Mcrl. R epert. h. t. 

MUTATION OF LIBEL, practice. An 
amendment allowed to a libel, by which 
there is an alteration of the substance of 
the libel, as by propounding a new cause 
of action, or asking one tiling instead of 
another. Dnnl. Adm. Pr. 213; Law’s 
Ecel. Law, 165-167: 1 Paine’s R. 435; 1 
Gall. R. 123; 1 Wheat. R. 261. 

MUTATIS MUTANDIS. The neces¬ 
sary changes. This is a phrase of frequent 
practical occurrence, meaning that matters 
or things are generally the same, but to be 
altered, when necessary, as to names, offices, 
and the like. 

MUTE, persons . One who is dumb. 

Vide Deaf and Dumb . 

Mute, standing mute, practice , crim. 
law. When a prisoner upon his arraign¬ 
ment totally refuses to answer, insists upon 
mere frivolous pretences, or refuses to put 
himself upon the country, after pleading 
not guilty, he is said to stand mute. 

2 . In the case of the United States v. 
Hare, et ah, Circuit Court, Maryland Hist. 
May sess. 1818, the prisoner standing mute 
was considered as if he had pleaded not 
guilty. 

3- The act of congress of March 3, 
1825, 3 Story’s L. IT. S. 2002, has since 
provided as follows ; § 14, That if any per¬ 
son, upon his or her arraignment upon any 
indictment before any court of the United 
States for any offence, net capital , shall 


stand mute, or will not answer or plead to 
such indictment, the court shall, notwith¬ 
standing, proceed to the trial of the person, 
so standing mute, or refusing to answer or 
plead, as if he or she had pleaded not 
guilty ; and upon a verdict being returned 
by the jury, may proceed to render judg¬ 
ment accordingly. A similar provision is 
to be found in the laws of Pennsylvania. 

4. The barbarous punishment of point 
forte et dure which till lately disgraced the 
criminal code of England, was never known 
in the United States. Vide Dumb; 15 Yin 
Ab. 527. 

5. When a prisoner stands mute, the 
laws of England arrive at the forced con¬ 
clusion that he is guilty, and punish birr 
accordingly. 1 Chit. Cr. Law, 428. 

6 . By the old French law, when a per¬ 
son accused was mute, or stood mute, it was 
the duty of the judge to appoint him a cu¬ 
rator, whose duty it was to defend him, in 
the best manner he could ; and for this 
purpose, he was allowed to communicate 
with him privately. Poth. Proccd. Crim. 
s. 4, art. 2 , ^ 1. 

MUTILATION, crim. law. The de- 

t 7 

priving a man of the use of any of those 
limbs, which may be useful to him in fight, 
the loss of which amounts to mayhem. 1 
Bl. Com. 130. 

MUTINY, crimes. The unlawful resist¬ 
ance of a superior officer, or the raising 
of commotions and disturbances on board 
of a ship against the authority of its com¬ 
mander, or in the army in opposition to the 
authority of the officers; a sedition; (q. v.) 
a revolt, (q. v.) 

2. By the act for establishing rules and 
articles for the government of the armies 
of the United States, it is enacted as fol 
lows : Article 7. Any officer or soldier, who 
shall begin, excite, or cause, or join in, any 
mutiny or sedition in any troop or company 
in the service of the United States, or in 
any party, post, detachment or guard, shall 
suffer death, or such other punishment as 
by a court martial shall be inflicted. Arti- 
| cle 8 . Any officer, non-commissioned officer, 
or soldier, who being present at any mutiny 
or sedition, does not use his utmost endea¬ 
vors to suppress the same, or coming to the 
knowledge of any intended mutiny, does 
not without delay give information thereof 
to his commanding officer, shall be punished 
by the sentence of a court martial, with 
death, or otherwise, according to the nature 
of his offence. 
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3. And by the act for the better govern¬ 
ment of the navy of the United States, it 
is enacted as follows : Article 13. If any 
person in the navy shall make or attempt 
to make any mutinous assembly, he shall, 
on conviction thereof by a court martial, 
suffer death ; and if any person as afore¬ 
said, shall utter any seditious or mutinous 
words, or shall conceal or connive at any 
mutinous or seditious practices, or shall 
treat with contempt his superior, being in 
the execution of his office, or being witness 
to any mutiny or sedition, shall not do his 
utmost to suppress it, he shall be punished 
at the discretion of a court martial. Yide 
2 Stra. II. 1264. 

MUTUAL. Reciprocal. 

2 . In contracts there must always be a 
consideration in order to make them valid. 
This is sometimes mutual, as when one man 
promises to pay a sum of money to another 
in consideration that he shall deliver him a 
horse, and the latter promises to deliver 
him the horse in consideration of being 
paid the price agreed upon. When a man 
and a woman promise to marry each other, 
the promise is mutual. It is one of the 
qualities of an award, that it be mutual; 
but this doctrine is not as strict now as 
formerly. 3 Rand. 94 ; see 3 Caines, 254 ; 
4 Day, 422; 1 Dali. 364, 365; *6 Greenl. 
247; 8 Greenl. 315; 6 Pick.-148. 

3. To entitle a contracting party to a 
specific performance of an agreement, it 
must be mutual, for otherwise it will not be 
compelled. 1 Sch. & Lef. 18 ; Bunb. Ill; 
Newl. Contr. 152. See Rose. Civ. Ev. 
261. 

4. A distinction has been made between 
mutual debts and mutual credits. The 
former term is more limited in its significa¬ 
tion than the latter. In bankrupt cases, 
where a person was indebted to the bank¬ 
rupt in a sum payable at a future day, and 
the bankrupt owed him a smaller sum 
which was then due ; this, though in strict¬ 


ness, not a mutual debt, was holden to bo 
a mutual credit. 1 Atk. 228, 230; 7 T. 
11. 378 ; Burge on Sur. 455, 457. 

MUTUARY, contracts , A person who 
borrows personal chattels to be consumed 
by him, and returned to the lender in kind: 
the person who receives the benefit arising 
from the contract of mutuum. Story, 
Bailm. § 47. 

MUTUUM, or loan for consumption, 
contracts . A loan of personal chattels to 
be consumed by the borrower, and to be 
returned to the lender in kind and quan¬ 
tity ; as a loan of corn, wine, or money, 
which are to be used or consumed, and are 
to be replaced by other corn, wine, or mo¬ 
ney. Story on Bailm. § 228 ; Louis. Code, 
tit. 12, c. 2; Ayliffe’s Pand. 481 ; Poth. 
Pand. tom. 22, h. t.; Dane’s Ab. Index, 
h. t.; 1 Bouv. Inst. 1080. 

2 . It is of the essence of this contract, 
1 st. That there be cither a certain sum of 
money, or a certain quantity of other 
things, which is to be consumed by use. 
which is to be the subject-matter of the 
contract, and which is loaned to be con¬ 
sumed. 2d. That the thing be delivered 
to the borrower. 3d. That the property in 
the thing be transferred to him. 4th. That 
he obligates himself to return as much. 
5th. That the parties agree on all these 
points. Poth. Pret. de Consomption, n. 1; 
1 Bouv. Inst. n. 1091-6. 

MYSTERY or MISTERY. This word 
is said to be derived from the French Tries - 
tier now written mitier , a trade. In law 
it signifies a trade, art, or occupation. 2 
Inst. 668. 

2. Masters frequently bind themselves 
in the indentures with their apprentices to 
teach them their art, trade, and mystery . 
Yide 2 Hawk. c. 23, s. 11. 

MYSTIC. In a secret manner; con¬ 
cealed ; as mystic testament, for a secret 
testament. Vide 2 Bouv. Inst. n. 3138, 
Testament Mystic. 
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NAIL. A measure of length, equal to 
two inches and a quarter. Vide Measure. 

NAKED. This word is used in a meta¬ 
phorical sense to denote that a thing is not 
complete, and for want of some quality it 
is either without power, or it possesses a 
limited power. A naked contract, is one 
made without consideration, and, for that 
reason, it is void ; a naked authority, is 
one given without any right in the agent, 
and wholly for the benefit of the principal. 
2 Bouv. Inst. n. 1302. See Nudum Pactum. 

NAME. One or more words used to 
distinguish a particular individual, as So¬ 
crates, Benjamin Franklin. 

2. The Greeks, as is well known, bore 
only one name, and it was one of the 
especial rights of a father to choose the 
names for his children and to alter them if 
he pleased. It was customary to give to 
the eldest son the name of the grandfather 
on his father’s side. The day on which 
children received their names was the tenth 
after their birth. The tenth day, called 
dfx(trr n was a festive day, and friends and 
relatives were invited to take part in a 
sacrifice and a repast. If in a court of 
justice proofs could be adduced that a 
father had held the di-xurr^ it was suffi¬ 
cient evidence that he had recognized the 
child as his own. Smith’s Diet, of Greek 
and Bom. Antiq. h. v. 

3. Among the Romans, the division 
into races , and the subdivision of races into 
families , caused a great multiplicity of 
names. They had first the pronomen , which 
was proper to the person ; then the nomen , 
belonging to his race; a surname or cogno¬ 
men, designating the family; and sometimes 
an agnomen, which indicated the branch of 
that family in which the author has become 
distinguished. Thus, for example, Publius 
Cornelius Scipio Afrioanus ; Publius is the 
pronomen; Cornelius, the nomen , designat¬ 
ing the name of the race Cornelia; Scipio, 
the cognomen , or surname of the family; 
and Africanus, the agnomen, which indi¬ 
cated his exploits. 

4. Names are divided into Christian 
names, as, Benjamin, and surnames, as, 
Franklin. 


5. No man can have more than ono 
Christian name; 1 Ld. Raym. 562; Bac. 
Ab. Misnomer, A; though two or more 
names usually kept separate, as John and 
Peter, may undoubtedly be compounded, so 
as to form, in contemplation of law, but 
one. 5 T. R. 195. A letter put between 
the Christian and surname, as an abbrevia¬ 
tion of a part of the Christian name, as, 
John B. Peterson, is no part of either. 4 
Watts’ R. 329; 5 John. R. 84; 14 Pet. 
R. 322 ; 3 Pet. R. 7; 2 Cowen.. 463 ; Co. 
Litt. 3 a; 1 Ld. Raym. 562; Vin. Ab. 
Misnomer, C 6, pi. 5 and 6: Com. Dig. 
Indictment, G 1, note u ; Willes, R. 654 ; 
Bac. Abr. Misnomer and Addition; 3 Chit. 
Pr. 164 to 173 ; 1 Young, R. 602. Bui 

' see 7 Watts k Serg. 406. 

I 5. In general a corporation must con- 
j tract and sue and be sued by its corporate 
| name : 8 John. R. 295 ; 14 John. R. 238 ; 
i 19 John. R. 300 ; 4 Rand. R. 359; yet a 
! slight alteration in stating the name is un- 
, important, if there be no possibility of mis* 

I taking the identity of the corporation suing. 
12 L. R. 444. 

6 . It sometimes happens that two dif¬ 
ferent sets of partners carry on business in 
the same social name, and that one of the 
partners is a member of both firms. When 
there is a confusion in this respect, the 
partners of one firm may, in some cases, be 

| made responsible for the debts of another . 
Baker v. Charlton, Peake’s N. P. Cas. 80 ; 3 
Mart. N. S. 39 ; 7 East. 210 ; 2 Bouv. Inst, 
n. 1477. 

7. It is said that in devises if the name 
be mistaken, if it appear the testator meant 
a particular corporation, the devise will be 
good ; a devise to u the inhabitants of the 
south parish,” may be enjoyed by the in¬ 
habitants of the first parish. 3 Pick. R. 
232 ; 6 S. & R. il ; see also Hob. 33 ; 6 
Co. 65 ; 2 Cowen, R. 778. 

8 . As to names which have The same 
sound, see Bac. Ab. Misnomer, A; 7 Serg 
& Rawle, 479; Hammond’s Analysis of 
Pleading, 89 ; 10 East. R. 83 ; and article 
Idem Sonans . 

9. As to the effect of using those which 
have the same derivation, see 2 Roll. Ab. 


/ 
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135 ; 1 W. C. C. R. 285 ; 1 Chit. Cr. Law, 
108. For the effect of changing one’s 
name, see 1 Rop. Leg. 102; 3 M. & S. 453 ; 
Com. Dig. G 1, note x. 

10. As to the omission or mistake of the 
name of a legatee, see 1 Rop. Leg. 132, 
147 ; 1 Supp. to Yes. Jr. 81, 82 ; 6 Yes. 
42; 1 P. Wins. 425 ; Jacob’s R, 464. As 
to the effect of mistakes in the names of 
persons in pleading, see Steph. PI. 319. 
Yide, generally, 13 V r in. Ab. 13 ; 15 Yin. 
Ab. 595 ; Dane’s Ab. Index, h. t.; Roper 
on Lee. Index, h. t.; 8 Com. Dig. 814 ; 3 
Mis. R. 144; 4 McCord, 487; 5 Ilalst. 
230 ; 3 Mis. R. 227 ; 1 Pick. 388 ; Merl. 
Rep. mot Nom ; and article Misnomer. 

11. When a person uses a name in 
making a contract under seal, he will not 
be permitted to saj 7 that it is not his name ; 
as, if he sign and seal a bond u A and B,” 
(being his own and his partner’s name,) and 
he had no authority from his partner to 
make such a deed, he cannot deny that his 
name is A & B. 1 Raym. 2 ; 1 Salk. 214. 
And if a man describes himself in the body 
of a deed by the name of James and signs 
it John, he cannot, on being sued by the 
lattor name, plead that his name is James. 
3 Taunt. 505 ; Cro. Eliz. 897, n. a. Vide 3 
P. & D. 271 ; 11 Ad. & L. 594. 

NAMES OF SHIPS. The act of con¬ 
gress of December 31, 1792, concerning 
the registering and recording of ships or 
vessels, provides, 

§ 3. That every ship or vessel, hereafter I 
to be registered, (except as is hereinafter 
provided,) shall be registered by the col¬ 
lector of the district in which shall be com¬ 
prehended the port to which such ship or 
vessel shall belong at the time of her regis¬ 
try, which port, shall be deemed to be that 
at or nearest to which the owner, if there 
be but one, or, if more than one, the hus¬ 
band, or acting and managing owner of such 
ship or vessel, usually resides. And the 
name of the said ship or vessel, and of the 
port to which she shall so belong, shall be 
painted on her stern, on a black ground, in 
white letters, of nQt less than three inches , 
in length. And if any ship or vessel of the 
United States shall be found without having 
her name, and the name of the port to 
which she belongs, painted in manner 
aforesaid, the owner or owners shall forfeit i 
fifty dollars ; one half to the person giving 
the information thereof, the other half to 
the use of the United States. 1 Story’s 
L« U, S. 269. 


2. And by the act of February 18, 
1793, it is directed, 

§ 11. That every licensed ship or vessel 
shall have her name, and the port to which 
she belongs, painted on her stern, in the 
manner as is provided for registered ships 
or vessels; and if any licensed ship or 
vessel be found without such painting, the 
owner or owners thereof shall pay twenty 
dollars. 1 Story’s L. U. S. 290. 

3. By a resolution of congress, ap¬ 
proved, March 3, 1819, it is resolved, that 
all the ships of the navy of the United 
States, now building, or hereafter to be 
built, shall be named by the secretary of the 
navy, under the direction of the president 
of the United States, according to the fol¬ 
lowing rule, to wit: Those of the first 
class, shall be called after the states of this 
Union ; those of the second class, after the 
rivers; and those of the third class, after 
the principal cities and towns ; taking care 

that no two vessels in the uavv shall bear 

«/ 

the same name. 3 Story’s L. U. S. 1757. 

4. When a ship is pledged, as in the con¬ 
tract of bottomry, it is indispensable that its 
name should be properly stated ; when it is 
merely the place in which the pledge is to 
be found, as in respondentia , it should also 
be stated, but a mistake in this case would 
not be fatal. 2 Bouv. Inst. n. 1255. 

NAMIUM. An old word which signifies 
the taking or distraining another person’s 
movable goods; 2 Inst. 140 ; 3 111. Com. 
149 ; a distress. Dalr. Feud. Pr. 113. 

NARR, pleading. An abbreviation of 
the w r ord narratio; a declaration in the 
cause. 

NARRATOR. A pleader who draws 
narrs ; serviens narrator , a serjeant at law. 
Fleta, 1. 2, c. 37. Obsolete. 

NARROW SEAS, English law . Those 
seas which adjoin the coast of England. 
Bac^ Ab. Prerogative, B 3. 

NATALE. The state or condition of a 
man acquired by birth. 

NATIONAL or PUBLIC DOMAIN. 
All the property which belongs to the state 
is comprehended under the name of national 
or public domain. 

2. Care must be taken not to confound 
the public or national domain, with the 
national finances, or the public revenue, as 
taxes, imposts, contributions, duties, and 
the like, which are not considered as pro¬ 
perty, and are essentially attached to the 
sovereignty. Yide Domain; Eminent 
Domain . 
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NATIONALITY. The state of a per- 
eon in relation to the nation in which he was 
born. 

2. A man retains his nationality of 
origin during his minority, but, as in the 
case of his domicil of origin, he may change 
his nationality upon attaining full age; he 
cannot, however, renounce his allegiance 
without permission of the government. See 
Citizen; Domicil; Expatriation; Naturali¬ 
zation: Fuelix, Du Dr. Intern, prive, n. 26 ; 
8 Crunch, 263 ; 8 Cranch, 253 ; Chit. Law 
of Nat. 31 2 Gall. 485 ; 1 Gall. 545. 

NATIONS. Nations or states are inde¬ 
pendent bodies politic; societies of men 
united together for the purpose of pro¬ 
moting their mutual safety and advantage by 
the joint efforts of their combined strength. 

2. But every combination of men who 
govern themselves, independently of all 
others, will not be considered a nation ; a 
body of pirates, for example, who govern 
themselves, are not a nation. To constitute 
a nation another ingredient is required. 
The body thus formed must respect other 
nations in general, and each of their mem¬ 
bers in particular. Such a society has her 
affairs and her interests ; she deliberates 
and takes resolutions in common ; thus be¬ 
coming a moral person, who possesses an 
understanding and will peculiar to herself, 
and is susceptible of obligations and rights. 
Yattel, Prelim. § 1, 2; 5 Pet. S. C. R. 52. 

3. It belongs to the government to de¬ 
clare whether they will consider a colony 
which has thrown off the yoke of the mother 
country as an independent state; and until 
the government have decided on the ques¬ 
tion, courts of justice are bound to consider 
the ancient state of things as remaining un¬ 
changed. 1 Johns. Ch. R. 543 ; 13 John. 
141, 561; see 5 Pet. S. C. R. 1 ; 1 Kent, 
Com 21 ; and Body Politic; State . 

NATIVES. All persons born within 
the jurisdiction of the United States, are 
considered as natives. 

2 . Natives will be classed into those 
born before the declaration of our indepen¬ 
dence, and those born since. 

3. —L All persons, without regard to 
the place of their birth, who were bom be¬ 
fore the declaration of independence, who 
were in the country at the time it was made, 
and who yielded a deliberate assent to it, 
either express or implied, as by remaining 
in the country, are considered as natives. 
Those persons who were bom within the 
colonies, and before the declaration of inde¬ 


pendence, removed into another part of the 
British dominions, and did not return prior 
to the peace, wonld not probably be consi¬ 
dered natives, but aliens. 

4. — 2 . Persons bom within the United 
States, since the Revolution, may be classed 
into those who arc citizens, and those who 
are not. 

5. — 1 st. Natives who are citizens are 
the ohildren of citizens, and of aliens who 
at the time of their birth were residing 
within the United States. 

6 . The act to establish an uniform rule 
of naturalization, approved April 14,1802, 
§ 4, provides that the children of persons 
who now are, or have been citizens of the 
United States, shall, though born out of the 
limits and jurisdiction of the United States, 
be considered as citizens of the United 
States. But, the right of citizenship shall 
not descend to persons whose fathers have 
never resided in the United States. 

7. — 2 d. Natives who are not citizens are, 
first, the children of ambassadors, or other 
foreign ministers, who, although born here, 
are subjects or citizens of the government, 
of their respective fathers. Secondly, In¬ 
dians, in general, are not citizens. Thirdly, 
negroes, or descendants of the African race, 
in general, have no power to vote* and are 
not eligible to office. 

8 . Native male citizens, who have not 
lost their political rights, after attaining tho 
age required by law, may vote for all kinds 
of officers, and be elected to any office for 
which they are legally qualified. 

9. The constitution of the United States 
declares that no person, except a natural 
born citizen, or a citizen of the United 
States at the time of the adoption of this 
constitution, shall be eligible to the office 
of president or vice-president of the United 
States. Vide, generally, 2 Cranch, 280; 4 
Cranch, 209; 1 Dal. 53; 20 John. 213 ; 2 
Mass. 236, 244, note; 2 Pick. 394, n.; 2 
Kent, 35. 

NATURAL AFFECTION. The affec¬ 
tion which a husband, a father, a brother, 
or other near relative, naturally feels 1 o- 
•wards those who are so nearly allied to him, 
sometimes supplies the place of a valuable 
consideration in contracts ; and natural af¬ 
fection is a good consideration in a deed 
For example, if a fhtlier should covenant 
without any other consideration to stand 
seised to the use of his child, the naming 
him to be of kin implies the consideration 
of natural affection, whereupon such uso 
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will arise. Garth. 138 ; Dane’s Ab. Index, 
h. t. 

Natural children. In the phrase¬ 
ology of the English or American law, na¬ 
tural children are children born out of wed¬ 
lock, or bastards, and are distinguished 
from legitimate children ; but in the lan¬ 
guage of the civil law, natural are distin¬ 
guished from adoptive children, that is, they 
are the children of the parents spoken of, 
by natural procreation. See Inst. lib. 3, 
tit. 1, § 2. 

2 . In Louisiana, illegitimate children 
who have been acknowledged by their father, 
are called natural children ; and those whose 
fathers are unknown are contradistinguished 
by the appellation of bastards. Civ. Code 
of Lo. art. 220. The acknowledgment of 
an illegitimate child shall be made by a de¬ 
claration executed before a notary public, 
in the presence of two witnesses, whenever 
it shall not have been made in the register- 
ing of the birth or baptism of such child. 
Id. art. 221. Such acknowledgment shall 
not be made in favor of the children pro¬ 
duced by an incestuous or adulterous con¬ 
nexion. Id. art. 222. 

3. Fathers and mothers owe alimony to 
their natural children, when they are in 
need. Id. art. 256, 913. In some cases 
natural children arc entitled to the legal 
succession of their natural fathers or mo¬ 
thers. Id. art. 911 to 927. 

4. Natural children owe alimony to their 
father or mother, if they are in need, and 
if they themselves have the means of pro¬ 
viding it. Id. art. 256. 

5. The father is of right the tutor of 
his natural children acknowledged by him; 
the mother is of right the tutrix of her na¬ 
tural child not acknowledged by the father. 
The natural child, acknowledged by both, 
has for tutor, first the father; in default of 
him, the mother. Id. art. 274. See 1 
Bouv. Inst. n. 319, et seq. 

Natural equity. That which is founded 
in natural justice, in honesty and right, 
and which arises ex cequo et bono. It cor¬ 
responds precisely with the definition of 
justice or natural law, which is a constant 
and perpetual will to give to every man 
what is his. This kind of equity embraces 
so wide a range, that human tribunals have 
never attempted to enforce it. Every code 
of laws lias left many matters of natural 
justice or equity wholly unprovided for, 
from the difficulty of framing general rules 
to meet them, from the almost impossibility ‘ 


of enforcing them, and from the doubtful 
nature of the policy of attempting to give 
a legal sanction to duties of imperfect obli¬ 
gation, such as charity, gratitude, or kind¬ 
ness. 4 Bouv. Inst. n. 3720. 

Natural obligation, civil law . One 
which in honor and conscience binds the 
person who has contracted it, but which 
cannot be enforced in a court of justice, 
Poth. n. 173, and n. 191. See Obligation, 

Natural presumptions, evidence. Pre¬ 
sumptions of fact ■ those wliicli depend upon 
their own form and efficacy in generating 
belief or conviction in the mind, as derived 
from those connexions wdiicli are pointed 
out by experience; they arc independent 
of any artificial connexions, and differ from 
mere presumptions of law in this essential 
respect, that the latter depend on and are 
a branch of the particular system of juris¬ 
prudence to wdiich they belong; but mere 
natural presumptions are derived wholly 
by means of the common experience of 
mankind, without the aid or control of 
any particular rule of law, but simply from 
the course of nature and the habits of so¬ 
ciety. These presumptions fall within the 
exclusive province of the jury, who are to 
pass upon the facts. 3 Bouv. Inst. n. 3064; 
Grreenleaf on Ev. § 44. 

Natural day. That space of time 
included between the rising and the setting 
of the sun. See Day, 

Natural fool. An idiot; one born 
without the reasoning powers, or a capacity 
to acquire them. 

Natural fruits. The natural pro¬ 
duction of trees, bushes, and other plants, 
for the use of men and animals, and for the 
reproduction of such trees, bushes or 
plants. 

2 . This expression is used in contradis¬ 
tinction to artificial or figurative fruits ; for 
example, apples, peaches and pears are na¬ 
tural fruits ; interest is the fruit of money, 
and this is artificial. 

NATURALIZATION. The act by which 
an alien is made a citizen of the United 
States of America. 

2. The Constitution of the United States, 
art. 1, s. 8, vests in congress the power “ to 
establish an uniform rule of naturalization.” 
In pursuance of this authority congress have 
passed several laws on this subject, which, 
as they are of general interest, are here 
transcribed as far as they are in force. 

3. —1. An act to establish an uniform 
rule of naturalization, and to repeal the acts 
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heretofore passed on that subject. Ap¬ 
proved April 14, 1802. 7 Hill, 137. 

§ 1. Be it enacted , Sfc . That any alien, 
being a free white person, may be admitted 
to become a citizen of the United States, or 
any of them, on the following conditions, 
and not otherwise: First, That he shall 
have declared, oil oath or affirmation, betore 
the supreme, superior, district, or circuit 
court, of some one of the states, or of the 
territorial districts of the United States, or 
a circuit or district court of the United j 
States, three years at least before bis ad¬ 
mission, that it was, bona fide, his intention 
to become a citizen of the United States, 
and to renounce forever all allegiance and ; 
fidelity to any foreign prince, potentate, ! 
state, or sovereignty, whatever, and particu¬ 
larly, by name, the prince, potentate, state 
or sovereignty, whereof such alien may, at 
the time, be a citizen or subject. Secondly, 
That be shall, at the time of his application 
to be admitted, declare, on oath or affirma¬ 
tion, before some one of the courts afore¬ 
said, that he will support the constitution 
of the United States, and that he doth ab¬ 
solutely and entirely renounce aDd abjure 
all allegiance and fidelity to every foreign 
prince,potentate, state, or sovereignty, what¬ 
ever, and particularly, by name, the prince, 
potentate, state, or sovereignty, whereof he 
was before a citizen or subject ] which pro¬ 
ceedings shall be recorded by the clerk of 
the court. Thirdly, That the court admit-’ 
ting such alien shall be satisfied that he has ! 
resided within the United States five years, J 
at least, and within the state or territory j 
where such court is at the time held, one 
year at least; and it shall further appear 
to their satisfaction, that, during that time, 
he has behaved as a man of good moral 
character, attached to the principles of the 
constitution of the United States, and well 
disposed to the good order and happiness 
of the same : 

4. Provided, That the oath of the ap¬ 
plicant shall, in no case, be allowed to prove 
his residence. Fourthly, That in case the 
alien, applying to be admitted to citizenship, 
shall have borne any hereditary title, or been 
of any of the orders of nobility, in the king¬ 
dom or state from which he came, he shall, 
in addition to the above requisites, make an 
express renunciation of his title or order of 
nobility, in the court to which his applica¬ 
tion shall be made, which renunciation shall 
be recorded in the said court: 

5. Provided, That no alien, who shall 


be a native citizen, denizen, or subject, of 
any country, state, or sovereign, with whom 
the United States shall be at war, at the 
time of his application, shall be then ad¬ 
mitted to be a citizen of the United States: 
j 6 . Provided, also, That any alien who 
! was residing within the limits, and under 
the jurisdiction, of the United States, before 
the twenty-ninth day of January, one thou¬ 
sand seven hundred and ninety-five, may be 
admitted to become a citizen, on due proof 
made to some one of the courts aforesaid, 
that he has resided two years, at least, 
within and under the jurisdiction of the 
United States, and one year, at least, im¬ 
mediately preceding bis application within 
the state or territory where such court is 
at the time held 5 and on his declaring on 
oath, or affirmation, that he will support the 
constitution of the United States, and that 
he doth absolutely and entirely renounce 
and abjure all allegiance and fidelity to any 
foreign prince, potentate, state, or sove¬ 
reignty, whatever, and particularly, by 
name, the prince, potentate, state, or sove¬ 
reignty, whereof lie w as before a citizen or 
subject: and, moreover, on its appearing to 
the satisfaction of the court, that, during 
the said term of two years, he has behaved 
as a man of good moral character, attached 
| to the constitution of the United States, 

| and well disposed to the good order and 
happiness of the same; and where the 
alien, applying for admission to citizenship, 
shall have borne any hereditary title, or 
been of any of the orders of nobility in the 
kingdom or state from which be came, on 
his moreover making in the court an ex¬ 
press renunciation of bis title or order of 
nobility, before be shall be entitled to such 
admission : all of which proceedings, re¬ 
quired in this proviso to be performed in 
the court, shall be recorded by the clerk 
thereof: 

* 7- And provided, also, That any alien 
who was residing within the limits, and 
under the jurisdiction, of the United States, 
at any time between the said twenty-ninth 
day of January, one thousand seven hun¬ 
dred and ninety-five, aud the eighteenth 
day of June, one thousand seven hundred 
and ninety-eight, may, within two years 
after the passing of this act, be admitted to 
become a citizen, without- a compliance w T ith 
the first condition above specified. 

8 .—§ 3. And whereas, doubts have 
arisen whether certain courts of record, in 
some of the states, are included within the 
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description of district or circuit courts: 
Be it further enacted , That every court of 
record, in any individual state, having com¬ 
mon law jurisdiction, and a seal, and clerk 
or prothonotary, shall be considered as a 
district court within the meaning of this act; 
and every alien, who may have been natu¬ 
ralized in any such court, shall enjoy, from 
and after the passing of the act, the same 
rights and privileges, as if he had been 
naturalized in a district or circuit court of 
the United States. 

9. —§ 4. That the children of persons 
duly naturalized under any of the laws of 
the United States, or who, previous to the 
passing of any law on that subject by the 
government of the United States, may have 
become citizens of any one of the said 
states, under the laws thereof, being under 
the age of twenty-one years, at the time of 
their parents’ being so naturalized or ad¬ 
mitted to the rights of citizenship, shall, if 
dwelling in the United States, be considered 
as citizens of the United States ; and the 
children of persons who now are, or have 
been, citizens of the United States, shall, 
though born out of the limits and jurisdic¬ 
tion of the United States, be considered as 
citizens of the United States : 

10. Provided, That the right of citizen¬ 
ship shall not descend to persons whose 
fathers have never resided within the 
United States : 

11. Provided also, That no person here¬ 
tofore proscribed by any state, or who has 
been legally convicted of having joined the 
army of Great Britain during the late war, 
shall be admitted a citizen, as aforesaid, 
without the consent of the legislature of 
the state in which such person was pro¬ 
scribed. 

12. —§ 5. That all acts heretofore passed 
respecting naturalization, be, and the same 
are hereby repealed. 

13. —2. An act in addition to an act, 
entitled cc An act to establish an uniform 
rule of naturalization ; and to repeal the 
acts heretofore passed on that subject.’ 7 
Approved March 26, 1804. 

14. — § 1. Be it enacted , l Src. That any 
alien, being a free w r hite person, who was 
residing within the limits, and under the 
jurisdiction of the United States, at any 
time between the eighteenth day of June, 
one thousand seven hundred and ninety- 
eight, and the fourteenth day of April, one 
thousand eight hundred and two, and who 
has continued to reside within the sarfie, 


; may be admitted to become a citizen of the 
United States, without a compliance with 
the first condition specified in the first sec¬ 
tion of the act, entitled “ An act to esta¬ 
blish an uniform rule of naturalization, and 
to repeal the acts heretofore passed on that 
subject.” 

15. —§ 2. That when any alien who 
shall have complied with the first condition 
specified in the first section of the said ori¬ 
ginal act, and who shall have pursued the 
directions prescribed in the second section 
of the said act, may die, before he is ac¬ 
tually naturalized, the widow and the chil¬ 
dren of such alien shall be considered as 
citizens of the United States : and shall 
be entitled to all the rights and privileges 
as such, upon taking the oaths prescribed 
by law. 

16. —3. An act for the regulation of 
seamen on board the public and private 
vessels of the United States. 

17. —§ 12. That no person who shall 
arrive in the United States, from and after 
the time when this act shall take effect, 
shall be admitted to become a citizen of the 
United States, who shall not, for the con¬ 
tinued term of five years, next preceding 
his admission as aforesaid, have resided 
within the United States, without being, at 
any time during the said five years, out of 
the territory of the United States. App. 
March 3, 1813. 

18. —4. An act supplementary to the 
acta heretofore passed on the subject of an 
uniform rule of naturalization. App. July 
30, 1813. 

19. —§ 1. Be it enacted , Sec. That per¬ 
sons resident within the United States, or 
the territories thereof, on the eighteenth 
day of June, in the year one thousand eight 
hundred and twelve, who had, before that 
day, made a declaration, according to law, 
of their intentions to become citizens of the 
United States, or who, by the existing laws 
of the United States, were, on that day, 
entitled to become citizens without making 
such declaration, may be admitted to be¬ 
come citizens thereof, notwithstanding they 
shall be alien enemies, at the times and in 
the manner prescribed by the laws hereto¬ 
fore passed on the subject: Provided, That 
nothing herein contained shall be taken or 
construed to interfere with, or prevent the 
apprehension and removal, agreeably to law, 
of any alien enemy at aoy time previous to 
the naturalization of such alien. 

20. —5. An act relative to evidence 
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m ease of naturalization. App. 3larch 22, 

IS U». 

21. —£ 2. That nothing herein contained 
shall ho construed to exclude from admis¬ 
sion to citizenship, any free white person 
who was residing within the limits and 
under the jurisdiction ot the United States 

t any time between the eighteenth day of 
June, one thousand seven hundred and 
ninety-eight, and the fourteenth day of 
April, one thousand eight hundred and two, 
and who, having continued to reside therein, 
without having made any declaration cf 
intention before a court of record as afore¬ 
said, may be entitled to become a citizen of 
the United States according to the act of 
the twenty-sixth of March, one thousand 
eiijht hundred aud four, entitled u An act 
in addition to an act, entitled ‘ An act to 
establish an uniform rule of naturalization, 
and to repeal the acts heretofore passed on 
that subject . 5 55 Whenever any person, 
without a certificate of such declaration of 
intention, as aforesaid, shall make applica¬ 
tion to be admitted a citizen of the United 
States, it shall be proved, to the satisfaction 
of the court, that the applicant was resid¬ 
ing within the limits and under the juris¬ 
diction of the United States before the 
fourteenth day of April, one thousand eight 
hundred and two, aud has continued to 
reside within the same, or he shall not be 
so admitted. And the residence of the 
applicant within the limits and under the 
jurisdiction of the United States, for at 
least five years immediately preceding the 
time of 6 uch application, shall be proved 
by the oath or affirmation of citizens of the 
United States; which citizens shall be 
named in the record as witnesses. And 
such continued residence within the limits 
and under the jurisdiction of the United 
States, when satisfactorily proved, and the 
place or places where the applicant has 
res'ded for at least five years, as aforesaid, 
shall be stated and set forth, together with 
the names of such citizens, in the record of 
the court admitting the applicant; other¬ 
wise the same shall not entitle him to be 
considered and deemed a citizen of the 
United States. 

22. 0. An act in further addition to 
u An act to establish an uniform rule of 
naturalization, aud to repeal the acts here¬ 
tofore passed on that subject . 55 Add May 
26, 1824. F J 

23. —§ 1. Be it enacted !, #c. That any 

alien, being a free white person and a minor, 


under the age of twenty-one years, who 
shall have resided in the United States 
three years next preceding his arriving at 
the age of twenty-one years, and who shall 
have continued to reside therein to the time 
he may make application to be admitted a 
citizen thereof, may, aftei lie arrives at the 
age of twenty-one years, and after he shall 
have resided five years within the United 
States, including the three years of his 
minority, be admitted a citizen of the United 
States, without having made the declaration 
required in the first condition of the first 
section of the act to which this is an addi¬ 
tion, three years previons to his admission. 

24. Provided, such alien shall make the 
declaration required therein at the time of 
his or her admission ; and shall further de¬ 
clare, on oath, and prove to the satisfaction 
of the court, that, for three years next pre¬ 
ceding, it has been the bona fide intention 
of such alien to become a citizen of the 
United States ; and shall, in all other re¬ 
spects, comply with the laws in regard to 
naturalization. 

25. —§ 2. That no certificates of citizen¬ 
ship, or naturalization, heretofore obtained 
from any court of record within the United 
States, shall be deemed invalid, in conse¬ 
quence of an omission to comply with the 
requisition of the first section of the act, 
entitled “ An act relative to evidence in 
eases of naturalization, 55 passed the twenty- 
second day of March, one thousand eight 
hundred and sixteen. 

26. —§ 3. That the declaration required 
by the first condition specified in the first 
section of the act, to which this is an addi¬ 
tion, shall, if the same shall be bona fide, 
made before the clerks of either of the courts 
in the said condition named, be as valid as 
if it had been made before the said courts, 
respectively. 

. 27.—4. That a declaration by any alien, 
being a free white person, of his intended 
application to be admitted a citizen of the 
United States, made in the manner and form 
prescribed in the first condition specified in 
the first section of the act to which this is an 
addition, two years before his admission, 
shall be a sufficient compliance with said 
condition ; anything in the said act, or in 
any subsequent act, to the contrary not¬ 
withstanding. 

28. —7. An act to amend the acts con¬ 
cerning naturalization. App. May 24,1828. 

29. —§ 1. Be it enacted , #c. That the 
second section of the act, entitled “ An act 
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to establish an uniform rule of naturaliza¬ 
tion, and to repeal the acts heretofore passed 
on that subject, 55 which was passed on the 
fourteenth day of April, one thousand eight 
hundred and two, and the first section of the 
act, entitled “ An act relative to evidence 
in cases of naturalization, 55 passed on the 
twenty-second day of March, one thousand 
eight hundred and sixteen, he, and the same 
are hereby repealed. 

30. —§ 2. That any alien, being a free 
white person, who has resided within the 
limits and under the jurisdiction of the 
United States, between the fourteenth day 
of April, one thousand eight hundred and 
two, and the eighteenth day of June, one 
thousand eight hundred and twelve, and 
who has continued to reside within the same, 
may be admitted to become a citizen of the 
United States, without having made any 
previous declaration of his intention to be¬ 
come a citizen : 

31. Provided, That whenever any per¬ 
son without a certificate of such declaration 
of intention, shall make application to be 
admitted a citizen of the United States, it 
shall be proved to the satisfaction of the 
court, that the applicant was residing within 
the limits, and under the jurisdiction of the 
United States, before the eighteenth day of 
June, one thousand eight hundred and 
twelve, and has continued to reside within 
the same, or he shall not be so admitted ; 
and the residence of the applicant within 
the limits and under the jurisdiction of the 
United States, for at least five years im¬ 
mediately preceding the time of such appli¬ 
cation, shall be proved by the oath or affir¬ 
mation of citizens of the United States, 
which citizens shall be named in the record 
as witnesses ; and such continued residence 
within the limits and under the jurisdiction 
of the United States when satisfactorily 
proved, and the place or places where the 
applicant has resided for at least five years 
as aforesaid, shall be stated and set forth, 
together with the names of such citizens, in 
the record of the court admitting the appli¬ 
cant ; otherwise the same shall not entitle 
him to be considered and deemed a citizen 
of the United States. 

NATURALIZED CITIZEN. One who, 
being born an alien, has lawfully become a 
citizen of the United States under the con¬ 
stitution and laws. 

2 . He has all the rights of a natural 
born citizen, except that of being eligible 
as president or vice-president of the United 


States. In foreign countries he has a right 
to be treated as such, and will be so con¬ 
sidered even in the country of his birth, at 
least for most purposes. 1 Bos. & P. 430. 
See Citizen; Domicil; Inhabitant . 

NAUFRAGE, French mar, law. When, 
by the violent agitation of the waves, the 
impetuosity of the winds, the storm, or the 
lightning, a vessel is swallowed up, or so 
shattered that there remain only the pieces, 
the accident is called naufrage . 

2. It differs from echouement , which is, 
when the vessel remains whole, but is 
grounded ; or from bris, which is, when it 
strikes against a rock or a coast; or from 
sombrer , which is, the sinking of the vessel 
in the sea, when it is swallowed up, and 
which may be caused by any accident what¬ 
ever. Pardes. n. 643. Yide Wreck . 

NAUTiE. Strictly speaking, only car¬ 
riers by water are comprehended under this 
word. But the rules which regulate such 
carriers have been applied to carriers by 
land. 2 Ld. Raym. 917 ; 1 Bell’s Com. 
467. 

NAVAL OFFICER. The name of an 
officer of the United States, whose duties 
are prescribed by various acts of congress. 

2. Naval officers are appointed for the 
term of four years, but are removable from 
office at pleasure. Act of May 15, 1820, 
§ 1, 3 Story, L. U. S. 1790. 

3. The act of March 2, 1799, § 21, 1 
Story, L. U. 9. 590, prescribes that the 
naval officer shall receive copies of all mani¬ 
fests and entries, and shall, together with 
the collector, estimate the duties on all 
goods, wares, and merchandise, subject to 
duty, (and no duties shall be received with¬ 
out such estimate,) and shall keep a separate 
record thereof, and shall countersign all 
permits, clearances, certificates, debentures, 
and other documents, to be granted by the 
collector; he shall also examine the col¬ 
lector’s abstracts of duties, and other ac¬ 
counts of receipts, bonds, and expenditures, 
and, if found right, he shall certify the same. 

4. And by § 68, of the same law, it is 
enacted, that every collector, naval officer, 
and surveyor, or other person specially ap¬ 
pointed, by either of them, for that purpose, 
shall have full power and authority to enter 
any ship or vessel, in which they shall have 
reason to suspect any goods, wares, or .mer¬ 
chandise, subject to duty, are concealed, aud 
therein to search for, seize, and secure, any 
such goods, wares, or merchandise ) and if 
they shall have cause to suspect a conceal- 
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in.Hit thereof in any particular dwelling 
house, store, building, or other place, they 
or either of them shall, upon proper applica¬ 
tion, on oath, to any justice of the peace, be 
entitled to a warrant to enter such house, 
store, or other place, (in the day time only,) 
ami there to search tor such goods ; and if 
any shall be found, to seize aud secure the 
same for trial: and all such goods, wares, 
and merchandise, on which the duties shall 
not have been paid, or secured to be paid, 
shall be forfeited. 

NAY1CULARIS, civil law. He who 
had the management and care of a ship. 
The same as our sea captain. Bouch. Inst, 
n. 359. Vide Captain. 

NAVIGABLE. Capable of being navi¬ 
gated. 

2. In law, the term navigable is applied 
to the sea, to arms of the sea, and to rivers 
in which the tide flows and reflows. 5 
Taunt. R. 705 ; S. C. Eng. Com. Law Rep. 
240; 5 Pick. R. 199; Ang. Tide Wat. 
62 ; 1 Bouv. Inst. n. 428. 

3. In North Carolina; 1 M’Cord, R. 
580 ; 2 Dev. R. 30: 3 Dev. R. 59 ; and in 
Pennsylvania; 2 Binn. R. 75; 14 S. & R. 
71 : the navigability of a river does not 
depend upon the ebb and flow of the tide, 
but a stream navigable by sea vessels is a 
navigable river. 

4. By the common law, such rivers as 
are navigable in the popular sense of the 
word, whether the tide ebb and flow in them 
or not, are public highways. Ang. Tide Wat. 
62 ; Ang. Wat. Courses, 205 ; 1 Pick. 180 ; 
5 Pick. 199; 1 Halst, 1 ; 4 Call, 441; 3 
Blackf. 136. Vide Arm of the sea; Relic¬ 
tion; River . 

NAVIGATION. The act of traversing 
the sea, rivers or lakes, in ships or other 
vessels; the. art of ascertaining the geo¬ 
graphical position of a ship, and directing 
her course. 

2. It is not within the plan of this work 
to copy the acts of congress relating to 
navigation, or even an abstract of them. 
The reader is referred to Story’s L. U. S. 
Index, h. t.: Gordon’s Dig. art. 2905, et seq. 

N AY \ . The whole shipping, taken col¬ 
lectively, belonging to the government of 
an independent nation; the ships belonging 
to private individuals are not included in 
the'navy. 

2. The constitution of the United States, 
art. 1, s. 8, vests in congress the power “ to 
provide and maintain a navy.” 

3. Anterior to the war of 1812, the 


navy of the United States had been much 
neglected, and it was not until during the 
late war, when it fought itself into notice, 
that the public attention was seriously 
attracted to it. Some legislation favorable 
to it, then took place. 

4. The act of January 2,1813, 2 Story’s 
L. U. S. 1282, authorized the president of 
the United States, as soon as suitable ma¬ 
terials could be procured therefor, to cause 
to be built, equipped and employed, four 
ships to rate not less than seventy-four 
guns, and six ships to rate forty-four guns 
each. The sum of two millions five hun¬ 
dred thousand dollars is appropriated for 
the purpose. 

5. And by the act of March 3, 1813, 
2 Story, L. U. S. 1313, the president is 
further authorized to have built six sloops 
of war, and to have built or procured such 
a number of sloops of war or other armed 
vessels, as the public service may require 
on the lakes. The sum of nine hundred 
thousand dollars is appropriated for this 
purpose, and to pay two hundred thousand 
dollars for vessels already procured on the 
lakes. 

6 . The act of March 3, 1815, 2 Story, 
L. U. S. 1511, appropriates the sum of two 
hundred thousand dollars annually for three 
years, towards the purchase of a stock of 
materials for ship building. 

7. The act of April 29, 1816, may be 
said to have been the first that manifested 
the fostering care of congress. By this act 
the sum of one million of dollars per annum 
for eight years, including the sum of two 
hundred thousand dollars per annum appro¬ 
priated by the act of March 3, 1815, is 
appropriated. And the president is autho¬ 
rized to cause to be built nine ships, to rate 
not less than seventy-four guns each, and 
twelve ships to rate not less than forty-four 
guns each, including one seventy-four and 
three forty-four gun ships, authorized to be 
built by the act of January 2 d, 1813. The 
third section of this act authorizes the pre¬ 
sident to procure steam engines and all the 
imperishable materials for building three 
steam batteries. 

8 . The act of March 3, 1821, 3 Story’s 
L. U. S. 1820, repeals the first section of 
the act of the 29th April, 1816, and in¬ 
stead of the appropriation therein contained, 
appropriates the sum of five hundred thou¬ 
sand dollars per annum for six years, from 
the year 1821 inclusive, to be applied to 
carry into effect the purposes of the said act. 
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9. T q repress piracy in the gulf of 
Mexico, the Act of 22 d December, 1822, 
was passed, 3 St. L. U. S. 1873. It autho¬ 
rizes the president to purchase or construct 
a sufficient number of vessels to repress 
piracy in that gulf and the adjoining seas 
and territories. It appropriates one hundred 
and sixty thousand dollars for the purpose. 

10. The act of May 17, 1826, autho¬ 
rizes the suspension of the building of one 
of the ships above authorized to be built, 
and authorizes the president to purchase a 
ship of not less than the smallest cla.ss au¬ 
thorized to be built by the act of 29th April, 
1816. 

11. The act of March 3, 1827, 3 St. 
L. U. S. 2070, appropriates five hundred 
thousand dollars per annum for six years for 
the gradual improvement of the navy of the 
United States, and authorizes the president 
to procure materials for ship building. A 
further appropriation is made by the act of 
March 2 , 1833, 4 Sharsw. con. of St. L. U. 
S. 2346, of five hundred thousand dollars 
annually for six years from and after the 
third of March, 1833, for the gradual im¬ 
provement of the navy of the United States; 
and the president is authorized to cause the 
above mentioned appropriation to be applied 
as directed by the act of March 3, 1827. 

12. For the rules and regulations of the 
navy of the United States, the reader is 
referred to the act “ for the better govern¬ 
ment of the navy of the United States . 55 
1 St. L. U. S. 761. 

Vide article Names of Ships . 

NE DISTURB A PAS, pleading. The 
general issue in quare impedit . Hob. 162 ; 
Vide Rast, 517 ; Winch. Ent. 703. 

NE BAILA PAS. He did not deliver. 
This is a plea in detinue, by which the de¬ 
fendant denies the delivery to him of the 
thing sued for. 

NE DONA PAS, or NON DEDIT, 
pleading. The general issue in formedon ; 
and is in the following formula : “ And the 
said C D, by J K, bis attorney, comes and 
defends the right, when, &c., and says, that 
the said E F did not give the said manor, 
with the appurtenances, or any part thereof, 
to the said Gr B, and the heirs of his body 
issuing, in manner and form as the said A 
B hath in his count above alleged. And 
of this the said 0 D puts himself upon the 
country .’ 5 10 Went. 182. 

NE EXEAT REPUBLICA, practice. 
The name of a writ issued by a court of 
chancery, directed to the sheriff, reciting 


that the defendant in the case is indebted 
to the complainant, and that he designs 
going quickly into parts without the state, 
to the damage of the complainant, and then 
commanding him to cause the defendant to 
give bail in a certain sum that he will not 
leave the state without leave of the court, 
and for want of such bail that he the sheriff, 
do commit the defendant to prison. 

2 . This writ is used to prevent debtors 
from escaping from their creditors. It 
amounts in ordinary civil cases, to nothing 
more than process to hold to bail, or to com¬ 
pel a party to give security to abide the de¬ 
cree to be made in his case. 2 Kent, Com. 
32 ; 1 Clarke, It. 551 ; Beanies 5 Ne Excat; 
13 Vin. Ab. 537; 1 Supp. to Yes. jr. 33, 
352, 467; 4 Ves. 577; 5 Yes. 91 ; Bac. 
Ab. Prerogative, C; 8 Com. Dig. 232 ; 1 
Bl. Com. 138 : Blake’s Ch. Pr. Index, h. 
t.; Madd. Ch. Pr. Index, h. t.; 1 Smith’s 
Ch. Pr. 576 ; Story’s Eq. Index, li. t. 

3. The subject may be considered under 
the following heads. 

4. —1. Jdgainst whom a writ of ne exeat 
may be issued. It may be issued against 
foreigners subject to the jurisdiction of the 
court, citizens of the same state, or of 
another state, when it appears by a positive 
affidavit that the defendant is about to leave 
the state, or has threatened to do so, and 
that the debt would be lost or endangered 
by his departure. 3 Johns. Ch. R. 75, 412; 

7 Johns. Ch. R. 192 ; 1 Hopk. Ch. R. 499. 
On the same principle which has been 
adopted in the courts of law that a defend¬ 
ant could not be held to bail twice for the 
same cause of action, it has been decided 
that a writ of ne exeat was not properly 
issued against a defendant who had been 
held to bail in an action at law. 8 Yes. jr. 
594. 

5. —2. For what claims. This writ can 
be issued only for equitable demands. 4 
Desaus. R. 108; 1 Johns. Ch. R. 2; 6 
Johns. Ch. R. 138; l Hopk. Ch. R. 499. 
It may be allowed in a case to prevent the 
failure of justice. 2 Johns. Chanc. Rep. 
191. When the demand is strictly legal, 
it cannot be issued, because the court has 
no jurisdiction. When the court has con¬ 
current jurisdiction with the courts of com¬ 
mon law, the writ may, in such case, issue, 
unless the party has been already arrested 
at law. 2 Johns. Ch. R. 170. In all cases, 
when a writ of ne exeat is claimed, the 
plaintiff’s equity must appear on the face 
of the bill. 3 Johns. Ch. R. 414. 
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0,—3. The amount of bail . The amount 
of bail is assessed by the court itself : and a 
snm is usually directed sufficient to cover 
the existing debt, and a reasonable amount 
of future interest, having regard to the pro¬ 
bable duration of the suit. 1 Hopk. Oh. It. 
501. 

NE LUMINIBUS OFFICIATUR, civil 

law. The name of a servitude which re¬ 
strains the owner of a house from making 
such erections as obstruct the light of the 
adjoin ini; house. Dig. 8 , 4, 15, 17. 

NE RECIPIATUR. That it be not 
received. A caveat or words of caution 
given to a law officer, by a party in a cause, 
not to receive the next proceedings of his 
opponent. 1 Sell. Br. 7. 

NE RELESSA PAS. The name of a 
replication to a plea of release, by which 
the plaintiff insists he did not release. 2 
Buis. 55. 

NE UNJUSTE VEXES, old Engl, 
law. The name of a writ which issued to 
relieve a tenant upon whom his lord had 
distrained for more services than he was 
bound to perform. 

*2. It was a prohibition to the lord, not 
unjustly to distrain or vex his tenant. F. N. 
B. h. t. 

NE UNQUES ACCOUPLE, pleading . 
A plea by which the party denies that he 
ever was lawfully married to the person to 
whom it refers. See the form, 2 Wils. R. 
118 ; Morg. 582: 10 Went. Prec. PI. 158 ; 
2 H. Bl. 145; 3 Chit. PI. 599. 

Ne uxques executor, pleading. A plea 
by which the party who uses it denies that 
the plaintiff is an executor, as lie claims to 
be ; or that the defendant is executor, as 
the plaintiff in his declaration charges him 
to be. 1 Chit. PI. 484; 1 Saund. 274, n. 
8 : Com. Dig. Pleader, 2 D, 2 ; 2 Chit. PL 
498. 

Ne UNQUES seisie que bower, pleading. 
A plea by which a defendant denies the 
right of a widow who sues for, and demands 
her dower in lands, &c., late of her husband, 
because the husband was not, on the day of 
her marriage with him, or any time after¬ 
wards, seised of such estate, so that she 
could be endowed of the same. See 2 
Saund. 329; 10 Went. 159; 3 Chitt. PL 
598, and the authorities there cited. 

Ne unques son receiver, pleading. ■ 
The name of a plea in an action of account I 
render, by which the defendant affirms that' 
he never was receiver of the plaintiff. 12 ^ 
Via. Ab. 183. 


NE VARIETUR. These words, which 
literally signify that it be not varied or 
changed, are somotimes written by notaries 
public upon bills or notes, for the purpose 
of identifying them. This does not destroy 
their negotiability. 8 Wheat. 338. 

NEAT or NET, contracts. The exact 
weight of an article, without the bag, box, 
keg, or other thing in which it may be en¬ 
veloped. 

NEATNESS, pleading. The statement, 
in apt and appropriate words, of all the ne¬ 
cessary facts, and no more. Lawes on PL 
62. 

NECESSARIES. Such things as are 
proper and requisite for the sustenance of 

man. 

2. The term necessaries is not confined 
merely to what is requisite barely to support 
life, but includes many of the conveniences 
of refined society. It is a relative term, 
which must be applied to the circumstances 
and conditions of the parties. 7 S. & R. 
247. Ornaments and superfluities of dress, 
such as are usually worn by the party’s 
rank and situation in life, have been 
classed amonsr necessaries. 1 Campb. R. 
120 ; 7 C. & P. 52 ; 1 Hodges, R. 31 ; 8 
T. R. 578 ; 3 Campb. 326; 1 Leigh’s N. 
P. 135. 

3. Persons incapable of making contracts 
generally, may, nevertheless, make legal 
engagements for necessaries for which they, 
or those bound to support them, will be 
held responsible. The classes of persons 
who, although not bound by their usual 
contracts, can bind themselves or others 
for necessaries, are infants and married 
women. 

4 . — 1 . Infants are allowed to make 
binding contracts whenever it is for their 
interest; when, therefore, they are unpro¬ 
vided with necessaries, which, Lord Coke 
says, include victuals, clothing, medical 
aid, and “ good teaching and instruction, 
whereby he may profit himself afterwards,” 
they may buy them, and their contracts will 
be binding. Co. Litt. 172 a. Necessaries 
for the infant’s wife and children, are ne¬ 
cessaries for himself. Str. 168 ; Com. Dig, 
Enfant, B 5; 1 Sid. 112: 2 Stark. Ev. 
725 ; 8 Day, 37 ; 1 Bibb, 519 ; 2 Nott & 
McC. 524 ; 9 John. R. 141 ; 16 Mass. 31, 
Bac. Ab. Infancy, I. 

5. —2. A wife is allowed to make con¬ 
tracts for necessaries, and her husband is 
generally responsible upon them, because 
his assent is presumed, and even if notice 
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be given not to trust her, still he would be 
liablo for all such necessaries as she stood 
in need of; but in this case, the creditor 
would be required to show she did stand in 
need of the articles furnished. 1 Salk. 118 ; 
Ld. II ay in. 1006. But if the wife elopes, 
though it be not with an adulterer, he is 
not chargeable even for necessaries; the 
very fact of the elopement and separation, 
is sufficient to put persons on inquiry, and 
whoever gives credit to the wife afterwards, 
gives it at his peril. 1 Salk. 119; Str. 
647 ; 1 Sid. 109 ; S. C. 1 Lev. 4; 12 John. 
R. 293 ; 3 Pick. R. 289; 2 Ilalst. 146; 11 • 
John. R. 281; 2 Kent, Com. 123; 2 St. 
Ev. 696; Bac. Ab. Baron and Feme, H ; 
Chit. Contr. Index, h. t.; 1 Hare & Wall. 
Sel. Dec. 104, 106; Ham. on Parties, 
217. 

" NECESSARY AND PROPER. The 
Constitution of the United States, art. 1, s. 
8 , vests in congress the power “ to make all 
laws, which shall be necessary and proper , 
for carrying into execution the foregoing 
powers, and all other powers vested by 
this constitution in the government of the 
United States, in any department or officer 
thereof.” 

2 . This power has ever been viewed with 
perhaps unfounded jealousy and distrust. 
It is a power expressly given, which, with¬ 
out this clause, would be implied. The 
plain import of the clause is, that congress 
shall have all incidental and instrumental 
powers, necessary and proper to carry into 
execution all the express powers. It neither 
enlarges any power specifically granted, nor 
is it a grant of any new power to congress. 
It is merely a declaration for the removal 
of all uncertainty, that the means of carry¬ 
ing into execution those already granted, 
are included in the grant. 

3. Some controversy has taken place as 
to what is to be considered u necessary;” 
it has been contended that by this must be 
understood' what is indispensable ; but it is 
obvious the term necessary means no more 
than useful, needful, requisite, incidental, 
or conducive to. It is in this sense the 
word appears to have been used, when 
connected with the word u proper.” 4 
Wheat. 418-420; 3 Story, Const. § 1231 
to 1253. 

Necessary intromission, Scotch law . 
When the husband or wife continues, after 
the decease of his or her companion, in pos¬ 
session of the decedent’s goods, for their 
preservation. 


IsECESSlTl. In general, whatcvei 
makes the contrary of a thing impossible 
whatever may be the cause of such impossi 
bilities. 

2 . Whatever is done through necessity, 
is done without any intention, and as the 
act is done without will, (q. v.) and is com¬ 
pulsory, the agent is not legally responsible. 
Bac. Max; Reg. 5. Hence the maxim, ne¬ 
cessity has no law; indeed necessity is itself 
a law which cannot be avoided nor infringed. 
Clef des Lois Rom. h. t.; Dig 10, 3, 10, 1 ; 
Com. Dig. Pleader, 3 M 20, 3 M 30. 

3. It follows, then, that the acts of a 
man in violation of law, pr to the injury of 
another, may be justified by necessit}^ be¬ 
cause the actor has no will to do or not to 
do the thing, he is a mere tool; but, it is 
conceived, this necessity must be absolute 
and irresistible, in fact, or so presumed in 
point of law. 

4. The cases which are justified by ne¬ 
cessity, may be classed as follows : 

1. For the preservation of life ; as if 
two persons are on the same plank, and 
one must perish, the survivor is justified in 
having thrown off the other, who was thereby 
drowned. Bac. Max. Reg. 5. 

5. —2. Obedience by' a person subject 
to the power of another; for example, if a 
wife should commit a larceny with her 
husband, in this case the law presumes she 
acted by coercion of her husband, and, be¬ 
ing compelled by necessity, she is justifiable. 
1 Russ. Cr. 16, 20 ; Bac. Max. Reg. 5. 

6 . —3. Those cases which arise from 
the act of God, or inevitable accident, or 
from the act of man, as public enemies. 
Vide Act of God; Inevitable Accident; 
and also 15 Vin. Ab. 534; Dane’s Ab. 
h. t.; 2 Stark. Ev. 713 ; Marsh. Ins. b. 
1, c. 6 , s. 3; Jacob’s Intr. to Com. Law, 
Reg. 74. 

7. —4. There is another species of ne¬ 
cessity. The actor in these cases is not 
compelled to do the act whether he will 
or not, but he has no choice left but to do 
the act which may be injurious to another, 
or to lose the total use of his property. 
For example, when a man’s lands are sur¬ 
rounded by those of others, so that he can¬ 
not enjoy them without trespassing on his 
neighbors. The way which is thus obtained, 
is called a way of necessity . Gale and 
Whatley on Easements, 71 ; 11 Co. 52; 
Hob. 234; 1 Saund. 323, note. See 3 
Rawle, R. 495; 3 M’Cord, R. 131 ; Id. 
170; 14 Mass. R. 56; 2 B. & C. 96 ; 2 
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Bins. l\. 7G; S T. 11. 50 ; Cro. Jac. 170; 
2 Roll. Ab. GO; 3 Kent, Com. 423; 3 
llawle's 11 . 402 *. 1 luiint. 11 . 2 1 0 ; b launt. 
11 . 24; ST. 11 . 50; llam. N.P. 198; Cro. 
Jac. 170; 2 Bouv. Inst. n. 1037; and 
Hay. 

NEGATION. Denial. Two negations 
are Construed to mean one affirmation. 
Dig. 50, 16, 137. 

NEGATIVE. This word has several 
significations. 1. It is used in contradis¬ 
tinction to giviug assent; thus we say the 
president has put his negative upon such a 
bill. Vide Veto. 2. It is also used in 
contradistinction to affirmative; as, a nega¬ 
tive does not always admit of the simple 
and direct proof of which an affirmative is 
capable. When a party affirms a negative 
in his pleadings, and without the establish¬ 
ment of which, by evidence, he cannot re¬ 
cover or defend himself, the burden of the 
proof lies upon him, and he must prove the 
negative. 8 Toull. n. 18. Vide 2 Gall. 
Rep. 485; 1 McCord, R. 573; 11 John. 
R. 513; 19 John. R. 345 ; 1 Pick. R. 
375; Gilb. Ev. 145; 1 Stark. Ev. 376; 
Bull. N. P. 298 ; 15 Yin. Ab. 540 ; Bac. 
Ab. Pleas, Ac. L 

2. Although as a general rule the 
affirmative of every issue must be proved, 
yet this rule ceases to operate the moment 
the presumption of law is thrown into the 
other scale. When the issue is on the 
legitimacy of a child, therefore, it is incum¬ 
bent on the party asserting the illegitimacy 
to prove it. 2 Selw. N. P. 709. Vide 
Affirmative; Innocence . 

Negative averment, pleading , evi¬ 
dence. An averment in some of the 
pleadings in a case in which a negative is 
asserted. 

2 . It is a general rule, established for 
the purpose of shortening and facilitating 
investigations, that the point in issue is to 
be proved by the party who asserts the 
affirmative; 1 Phil. Ev. 184 ; Bull N. P. 
298 ; but as this rule is not founded on any 
presumption of law in favor of the party, 
but is merely a rule of practice and conve¬ 
nience, it ceases in all cases when the pre¬ 
sumption of law Ls thrown into the opposite 
scale. Gilb. Ev. 145. For example, when 
the issue is on the legitimacy of a child ! 
bom in lawful wedlock, it is incumbent on | 
the party asserting its illegitimacy to prove 
it. 2 Selw. N. P. 709. 

3. Upon the same principle, when the 
negative averment involves a charge of 
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criminal neglect of duty, whether official 
or otherwise, it must be proved, for the law 
presumes every man to perform the duties 
which it imposes. 2 Gall. R. 498 ; 19 John. 
R. 345 ; 10 East, R. 211; 3 B. & P. 302 ; 
3 East, R. 192 ; 1 Mass. R. 54; 3 Campb. 
R. 10; Greenl. Ev. § 80 ; 3 Bouv. Inst. n. 
3089. Vide Onus Probandi. 9 

Negative condition, contracts , wills. 
One where the thing which is the subject of 
it must not happen ; as, if I do not marry. 
Poth. Ob. n. 200; 1 Bouv. Inst. n. 751. 

Negative pregnant, pleading. Such 
form of negative expression, in pleading, 
as may imply or carry within it an affirma¬ 
tive. 

2. This is faulty, because the meaning 
of such form of expression is ambiguous. 
Example: in trespass for entering the 
plaintiff’s house, the defendant pleaded, 
that the plaintiff’s daughter gave him 
license to do so; and that he entered by 
that license. The plaintiff replied that he 
did not enter by her license. This was 
considered as a negative pregnant, and it 
was held the plaintiff should have traversed 
the entry by itself, or the license by itself, 
and not both together. Cro. Jac. 87. 

3. It may be observed that this form 
of traverse may imply, or carry within it, 
that the license was given, though the de¬ 
fendant did not enter by that license. It 
is therefore in the language of pleading 
said to be pregnant with the admission, 
namely, that a license was given: at the 
same time, the license is not expressly ad¬ 
mitted, and the effect therefore is, to leave 
it in doubt whether the plaintiff means to 
deny the license, or to deny that the de¬ 
fendant entered by virtue of that license. 
It is this ambiguity which appears to con¬ 
stitute the fault. 28 H. VI. 7 ; Hob. 295 ; 
Style’s Pr. Reg. Negative PregDant; Steph. 
PI- 381; Gould, PI. c. 6, § 29-87. 

4. This rule, however, against a nega¬ 
tive pregnant, appears, in modern times at 
least, to have received no very strict con¬ 
struction ; for many cases have occurred in 
which, upon various grounds of distinction 
from the general rule, that form of expres¬ 
sion has been free from objection. See 
several instances in Com. Dig. Pleader, R 
6 ; 1 Lev. 88 ; Steph. PI. 383. Vide Arch. 
Civ. PI. 213; Doct, PI. 317 ; Lawe’s Civ. 
PI. 114; Gould, PI. c. 6 , § 36. 

Negative statute. One which is en¬ 
acted in negative terms, and which so con¬ 
trols the common law, that it has no force 
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in opposition to the statute. Bro. Pari. pi. 
72 ; Bac. Ab. Statutes, G. 

NEGLIGENCE, contracts , torts . When 
considered in relation to contracts, negli¬ 
gence may be divided into various degrees, 
namely, ordinary, less than ordinary, more 
than ordinary. 1 Miles 5 Rep. 40. 

2 . Ordinary negligence is the want of 
ordinary diligence ; slight or less than ordi¬ 
nary negligence, is the want of great dili¬ 
gence ; and gross or more than ordinary 
negligence, is the want of slight diligence. 

3. Three great principles of respon¬ 
sibility, seem naturally to follow this divi¬ 
sion. 

4. —1. In those contracts which are 
made for the sole benefit of the creditor, 
the debtor is responsible only for gross 
negligence, good faith alone being required 
of him; as in the case of a depositary, who 
is a bailee without reward ; Story, Bailin. 
§ 62 ; Dane’s Ab. c. 17, a, 2 ; 14 Serg. & 
Rawle, 275 ; but to this general rule, Po- 
thier makes two exceptions. The first, in 
relation to the contract of a mandate, and 
the second, to the quasi contract negotio- 
rum gestorum; in these cases, he says, the 
party undertaking to perform these engage¬ 
ments, is bound to use necessary care. 
Observation Generale, printed at the end 
of the Traite des Obligations. 

5. — 2 . In those contracts which are for 
the reciprocal benefit of both narties, such 
as those of sale, of hiring, of pledge, and 
the like, the party is bound to take, for the 
object of the contract, that care which a 
prudent man ordinarily takes of his affairs, 
and he will therefore be held responsible 
for ordinary neglect. Jones’ Bailment, 10, 
119; 2 Lord Raym. 909: Story, Bailin. 
§ 23 ; Potbier, Obs. Gener. ubi supra. 

6 . —3. In those contracts made for the 
sole interest of the party who has received, 
and is to return the thing which is the 
object of the contract, such, for example, 
as loan for use, or commodatum , the slight¬ 
est negligence will make him responsible. 
Jones’ Baffin. 64, 65 ; Story’s Bailm. § 237 ; 
Pothier, Obs. Gen. ubi supra. 

7. In general, a party who has caused 
an injury or loss to another, in consequence 
of his negligence, is responsible for all the 
consequence. Hob. 134 ; 3 Wils. 126 ; 1 
Chit. PL 129, 130 ; 2 Hen. & Munf. 423 ; 
1 Str. 596 ; 3 East, R, 596. An example 
of this kind may be found iu the case of a 
person who drives his carriage during a 
dark night on the wrong side of the road, 


by which he commits an injury to another, 
3 East, R. 593 ; 1 Campb. R. 497; 2 
Campb. 466 ; 2 New Rep. 119. Vide Gale 
and Whatley on Easements, Index, h. t.; 
6 T. R. 659 ; 1 East, R. 100 ; 4 B. & A. 
590 ; S. C. 6 E. C. L. R. 528 ; 1 Taunt. 
568 ; 2 Stark. R. 272; 2 Bing. R. 170 ; 5 
Esp. R. 35, 263; 5 B. & C. 550. Whether 
the incautious conduct of the plaintiff will 
excuse the negligence of the defendant, see 
1 Q. B. 29; 4 P. & D. 642; 3 M. Lyr. & 
Sc. 9 ; Fault . 

8 . When the law imposes a duty on an 
officer, whether it be by common law or 
statute, and he neglects to perform it, he 
may be indicted for such neglect; 1 Salk. 
R. 380; 6 Mod. R. 96; and in some cases 
such neglect will amount to a forfeiture of 
the office. 4 Bl. Com. 140. Sec Bouv. 
Inst. Index, h. t. 

NEGLIGENT ESCAPE. The omission 
to take such a care of a prisoner as a gaoler 
is bound to take, and in consequence of it, 
the prisoner departs from his confinement, 
without the knowledge or consent of the 
gaoler, and- eludes pursuit. 

2. For a negligent escape, the sheriff 
or keeper of the prison is liable to punish¬ 
ment in a criminal case; and in a civil 
case, he is liable to an action for damages 
at the suit of the plaintiff. In both cases, 
the prisoner may be retaken. 3 Bl. Com. 415. 

NEGOTIABLE. That which is capable 
of being transferred by assignment; a thing, 
the title to which may be transferred by a 
sale and indorsement or delivery. 

2. A chose in action was not assignable 
at common law, and therefore contracts or 
agreements could not be negotiated. But 
exceptions have been allowed to this rule in 
relation to simple contracts, and others have 
been introduced by legislative acts. So 
that, now, bills of exchange, promissory 
notes, bills of lading, bank^ notes, payable 
to order, or to bearer, and, in some states, 
bonds and other specialties, may be trans¬ 
ferred by assignment, indorsement, or by 
delivery, when the instrument is payable to 
bearer. 

3. When a claim is assigned which is 
not negotiable at law, such, for example, as 
a book debt, the title to it remains at law 
in the assignor, but the assignee is entitled 
to it in equity, and he may therefore recover 
it in the assignor’s name. See, generally, 
Hare & Wall. Sel. Dec. 158 to 194; 
Negotiable paper. 

Negotiable paper, contracts. Thia 
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term is applied to bills of exchange and 
promissory notes, which are assignable by 
indorsement or delivery. 

‘2. The statute of 3 & 4 Anne (the 
principles of which have been generally 
adopted in this country, either formally, or 
in effect,) made promissory notes payable to 
a person, or to his order, or bearer, nego¬ 
tiable like inland bills, according to the 
custom of merchants. 

3. This negotiable quality transfers the 
debt from the party to whom it was originally 
owing, to the holder, when the instrument 
is properly indorsed, so as to enable the 
latter to sue in his own name, both the 
maker of a promissory note, or the acceptor 
of a bill of exchange, and the other parties 
to such instruments, such as the drawer of 
a bill, and the indorser of a bill or note, 
unless the holder lias been guilty of laches 
in giving the required notice of non-accept¬ 
ance or non-payment. But in order to 
make paper negotiable, it is essential that it 
be.payable in money only, at all evonts, 
and not out of a particular fund. 1 Cowen, 
691; 6 Cowen, 108 ; 2 Whart. ‘233; 1 
Bibb, 490, 503; 1 Ham. 272; 3 J. J. 
Marsh, 174, 542 ; 3 ILilst. 262 ; 4 Blackf. 
47 : 6 J. J. Marsh, 170; 4 Monr. 124. See 
1 W. C. C. R. 512 ; 1 Miles, 294 ; 6 Munf. 
3 ; 10 S. & R. 94 ; 4 Watts, 400 ; 4 Whart. 
R. 252 ; 9 John. 120 ; 19 John. 144; 11 
Verm. 268 ; 21 Pick. 140. Vide Promis¬ 
sory note. Vide 3 Kent. Com. Lecture 44 : 
Com. Big. Merchant, F 15, 16; 2 Hill, R. 
59; 13 East, 509; 3 B. & C. 47 ; 7 Bing. 
284 ; 5 T. R. 683 ; 7 Taunt, 265, 278 ; 3 
Burr. 1516 : 6 Cowen, 151. 

4. To render a bill or note negotiable, 
it ‘must be payable to order , or to bearer. 
When it is payable “ to A B only” it can¬ 
not be negotiated so as to give the indorsee 
a claim against any one but his indorser. 
Bougl. 615. An indorsement to A B, 
without adding u or order,” is not restrictive 
to A B alone, he may, therefore, assign it to 
another ; Str. 557 ; or he may indorse it in 
blank, when any attempt, afterwards, to re¬ 
strain its negotiability will be unavailing. 
Esp. N. P. Cas. 180; 1 Bl. Rep. 295. 
Vide Blank Indorsement; Indorsement. 

NEGOTIATION, contracts The de¬ 
liberation which takes place between the 
parties touching a proposed agreement. 

# That which transpires in the negotia¬ 
tion makes no part of the agreement, un¬ 
less introduced into it. It is a general rule 
that no evidence can be given to add, di¬ 


minish, contradict or alter a written instru¬ 
ment, 1 Ball. 426; 4 Ball. 340; 3 S. & 
R. 609 ; 7 S. & R. 114. See Pourparler 

Negotiation, mere . law .' The act by 
which a bill of exchange or promissory note 
is put into circulation by being passed by 
one of the original parties to another 
person. 

2. Until an accommodation bill or note 
has been negotiated, there is no contract 
which can be enforced on the note : the 
contract, either express or implied, that the 
party accommodated will indemnify the 
other, is, till then, conditional. 2 Man. & 
Gr. 911. 

NEGOTIORUM GESTOR, contracts. 
In the civil law, the negotioruin gestor is 
one who spontaneously, and without author¬ 
ity, undertakes to act for another during 
his absence, in his affairs. v 

2. In cases of this sort, as he acts 
wholly without authority, there can, strictly 
speaking, be no contract, but the civil law 
raises a quasi mandate by implication, for 
the benefit of the owner in many such cases. 
Poth. App. Negot. &est. Mandat, n. 167, 
Ac.; Big. 3, 5, 1, 9 ; Code, 2, 19, 2. 

3. Nor is an implication of this sort 
wholly unknown to the common law, where 
there has been a’ subsequent ratification of 
acts of this kind by the owner; and some¬ 
times, when unauthorized acts are done, 
positive presumptions are made by law for 
the benefit of particular parties. For 
example, if a person enters upon a minor’s 
lands, and takes the profits, the law will 
oblige him to account to the minor for the 
profits, as his bailiff, in many cases. Dane’s 
Abr. ch. 8, art. 2, § 10 ; Bac. Abr. Ac¬ 
count ; Com. Dig. Accompt, A 3. 

4. There is a case which has undergone 
decisions in our law, which approaches very 
near to that of negotiorum gestorum. A 
master had gratuitously taken charge of, 
and received on board of his vessel a box, 
containing doubloorfs and other valuables, 
belonging to a passenger, who was to have 
worked his passage, but was accidentally left 
behind. During the voyage, the master 
opened the box, in the presence of the pas¬ 
sengers, to ascertain its contents, and 
whether there were contraband goods in it; 
and he took out the contents and lodged 
them in a bag in his own chest in his cabin, 
where his own valuables were kept. After 
his arrival in port, tho bag was missing 
The master was held responsible for the 
loss, on the ground that he had imposed 
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on himself the duty of carefully guarding 
against all peril to which the property was 
exposed by means of the alteration in the 
place of custody, although as a bailee with¬ 
out hire, he might not otherwise have been 
bound to take more than a prudent care of 
them ; and that he had been guilty of negli¬ 
gence in guarding the goods. 1 Stark. R. 
237. See Story, Bailm. § 189; Story, 
Agency, § 142 ; Poth. Pand. 1. 3, t. 5, n, 1 
to t4 ; Poth. Ob. n. 113 ; 2 Kent, Com. 
616, 3d ed ; Ersk. Inst. B. 1, t. 3, § 52 ;• 
Stair, Inst, by Brodie, B. 1, t. 8, § 3 to 6. 

NEIF, old Eng . law. A woman who 

was born a villain, or a bond woman. 

NEMINE CONTRADICENTE, legis¬ 
lation. These words, usually abbreviated 
nem. con. y are used to signify the unanimous 
consent of the house to which they are ap¬ 
plied. In England they are used in the 
house of commons ; in the house of lords, 
the words to convey the same idea arc 
ncmine dissentiente. 

NEPHEW, dom. rel . The son of a per¬ 
son’s brother or sister. Arab. 514; 1 
Jacob’s Ch. R. 207. 

NEPOS. A grandson. This term is 
used in making genealogical tables. 

NEUTRAL PROPERTY, insurance. 
The words “ neutral property ” in a policy 
of insurance, have the effect of warranting 
that the property insured is neutral; that 
is, that it belongs to the citizens or subjects 
of a state in amity with the belligerent 
powers. 

2. This neutrality must be complete ; 
hence the property of a citizen or subject of 
a neutral state, domiciled in the dominions 
of one of the belligerents, and carrying on 
commerce there, is hot neutral property; 
for though such person continue to owe 
allegiance to his country, and may at any 
time by returning there recover all the pri¬ 
vileges of a citizen or subject of that 
country; yet while he resides in the 
dominion of a belligerent he contributes to 
the wealth and strength of such belligerent, 
and is not therefore entitled to the protec¬ 
tion of a neutral flag ; and his property is 
deemed enemy’s property, and liable to cap¬ 
ture as such by the other belligerent. 
Marsh. Ins. B. 1, c. 9, s. 6 ; 1 John. Las. 
363 ; 3 Bos. & Pull. 207, n. 4 ; Esp. R. 
108 ; 1 Caines’ R. 60 ; 16 Johns. R. 128, 
See also 2, Johns. Cas. 478 ; 1 Caines’ C. 
Err. xxv.; 1 Johns. Cas. 360 ; 2 Johns. 
Cas. 191. 

3. If the warranty of neutrality be false 


at the time it is made, the policy will be 
void ab initio. But if the ship and pro¬ 
perty are neutral at the time when the risk 
commences, this is a sufficient compliance 
with a warranty of neutral property, and a 
subsequent declaration of war will not be a 
breach of it. Dougl. 705. See 1 Binn. 
293; 8 Mass. 308; 14 Johns. R. 308; 5 
Binn. 464; 2 Serg. & Rawle, 119: 4 
Cranch, 185 ; 7 Cranch, 506 ; 2 Dali. 274. 

NEUTRALITY, international law. The 
state of a nation which lakes no part be¬ 
tween two or more other nations at war 
with each other. 

2. Neutrality consists in the observance 
of a strict and honest impartiality, so as not 
to afford advantage in the war to either 
party ; and particularly in so far restraining 
its trade to the accustomed course, which 
is held in time of peace, as not to render 
assistance to one of the belligerents in es¬ 
caping the effects of the other’s hostilities 
Even a loan of money to one of the belli¬ 
gerent parties is considered a violation .of 
neutrality. 9 Moore’s Rep. 586. A 
fraudulent neutrality is considered as no 
neutrality. 

.3. In policies of insurance there is fre¬ 
quently a warranty of neutrality. The 
meaning of this warranty is, that the pro¬ 
perty insured is neutral in fact, and it shall 
be so in appearance and conduct; that the 
property does belong to neutrals ; that it is 
or shall be documented so as to prove its 
neutrality, and that no act of the insured 
or his agents shall be done which can legally 
compromise its neutrality. 3 Wash. 0. G. 
R, 117. See 1 Caines, 548; 2 S. & R. 
119 ; Bee, R. 5 : 7 Wheat. 471; 9 Cranch, 
205 ; 2 John. Cas. 180 ; 2 Dali. 270 ; H 
Gallis. 274 ; Bee, R. 67. 

4. The violation of neutrality by citizens 
of the United States, contrary to the provi¬ 
sions of the act of congress of April 20, 
1818, § 3, renders the individual liable to 
an indictment. One fitting out and arming 
a vessel in the United States, to commit 
hostilities against a foreign power at peace 
with them, is therefore indictable. 6 Pet. 
445; Pet. C. C. R. 487. Vide Marsh. 
Ins. 384 a ; Park’s Ins. Index, h. t.; 1 
Kent, Com. 116 ; Burlatnaqui, pt. 4, c. 5, 
s. 16 & 17 ; Bynlr. lib. 1, c. 9 ; Cobbett’s 
Parliamentary Debates, 406 ; Chitty, Law 
of Nat., Index, h. t.; Mann. Comm. B. 3, 
c. 1 ; Vattel, 1. 3, c. 7, § 104 ; Martens, 
Precis, liv. 8, c. 7, § 306; Bouch. Inst. n. 
1826-1831. 
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NEW. Something not known before. 

2. To be patented, an invention must be 
new. When an invention has been de¬ 
sert bed in a printed book which has been 
public]v circulated, and afterwards a person 
takes out a patent for it, his patent is in¬ 
valid, because the invention was not new. 
T Mann. £ Or. 818. See jVew and Useful 
Invent ion. 

Xk\V AND I'SEFl'L invention. This 
phrase is used in the act of congress re¬ 
lating to granting patents for inventions. 

2. The invention to be patented must 
not onlv be new, but useful ; that is, useful 
in contradistinction to frivolous or mischiev¬ 
ous inventions. It is not meant that the 
invention should in all cases be superior to 
the modes now in use for the same purposes. 
1 Mason’s C. C. R. 182 ; 1 Mason’s C. C. 
R. 302 : 4 Wash. C. C. R. 9 : 1 Pet. C. C. 
R. 480, 481; 1 Paine’s C. C. R. 203 ; 3 
Manu. Gt. k Scott, 425. The law as to 
the usefulness of the invention is the same 
in France. Renouard, c. 5, s. 16, n. 1, 
page 177. 

New for old. A term used in the law 
of insurance in cases of adjustment of a 
loss, when it has been but partial. In mak¬ 
ing such adjustment the rule is to applv the 
old materials towards the payment of the 
new, by deducting the value of them from 
the gross amount of the expenses for re¬ 
pairs, and to allow the deduction of one- 
third new for old upon the balance. See 
1 Cowen, 265 ; 4 Cowen, 245 ; 4 Ohio, 
284; 7 Pick. 259; 14 Pick. 141. 

New or novel assignment, pleading . 
Declarations are conceived in very general 
terms, and sometimes, from the nature of 
the action, are so framed as to be capable of 
covering several injuries. The effect of this 
is, that, in some cases, the defendant is not 
sufficiently guided by the declaration to the 
real cause of complaint ; and is, therefore, 
led to apply his answer to a different matter 
from that which the plaintiff, has in view. 
For example, it may happ G n the plain- I 
tiff has been twice assaulted by the defend¬ 
ant, and one of the assaults is justifiable, 
being in self-defence, while the other may 
ha\e been committed without legal excuse. 
Supposing the plaintiff to bring an action 
for the latter ; ■ from the generality of the 
statement in the declaration, the defendant 
is not informed to which of the two assaults 
the plaintiff means to refer. The defendant 
may, therefore, suppose, or affect to sup¬ 
pose, that the first is the assault intended, 


and will plead son assault demesne. This 
plea the plaintiff cannot safely traverse, 
because an assault was in fact committed 
by the defendant, under the circumstances 
of excuse here alleged; the defendant would 
have a right under the issue joined upon 
such traverse, to prove these circumstances, 
and to presume that such assault, and do 
other, was the cause of action. The plain¬ 
tiff, therefore, in the supposed case, not 
being able safely to traverse, and having no 
ground either for demurrer, or for pleading 
in confession and avoidance, has no course, 
but, by a hew pleading, to correct the mis¬ 
take occasioned by the generality of the 
declaration, and to declare that he brought 
his action not for the first but for the second 
assault; and this is called a new assignment. 
Steph. PI. 241-243. 

2. As the object of a new assignment 
is to correct a mistake occasioned by the 
generality of the declaration, it always 
occurs in answer to a plea, and is therefore 
in the nature of a replication. It is not 
used in any other part of the pleading. 

3. Several new assignments may occur 
in the course of the same series of pleading. 

4. Thus in the above example, if it be 
supposed that three distinct assaults had 
been committed, two of which were justifi¬ 
able, the defendant might plead as above to 
the declaration, and then, by way of plea 
to the new assignment, he might again 
justify, in the same manner, another assault ; 
upon which it would be necessary Jfor the 
plaintiff to new-assign a third: and this 
upon the first principle by which the first 
new assignment was required. 1 Chit. PL 
614 ; 1 Saund. 299 c. 

5. A new assignment is said to be in 
the nature of a new declaration. Bac. Abr. 
Trespass I, 4, 2 ; 1 Saund. 299 c. It 
seems, however, more* properly considered 
as a repetition of the . declaration ; 1 Chit. 
PI. 602; differing only in this, that it dis¬ 
tinguishes the true ground of complaint, as 
being different from that which is covered 
by the plea. Being in the nature of a new 
or repeated declaration, it is consequently 
to be framed with as much certainty or spe¬ 
cification of circumstances, as the declara¬ 
tion itself. In some cases, indeed, it should 
be even more particular. Bac. Abr. Tres¬ 
pass, I 4, 2 ; 1 Chitt. PI. 616; Steph. 
PI. 245. See 3 Bl. Com. 311; Arch. Civ 
PI. 286 ; Doct. PI. 318; Lawes’ Civ. PI. 
163. 

NEW HAMPSHIRE* The name of 
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one of the original states of the United 
States of America. During its provincial 
state, New Hampshire was governed, down 
to the period of the Devolution, by the au¬ 
thority of royal commissions. Its general 
assembly enacted the laws necessary for its 
welfare, in the manner provided for by the 
commission under which they then acted. 
1 Story on the Const. Book, 1, c. 5, §§ 78 
to 81. 

2. The constitution of this state was 
altered and amended by a convention of 
delegates, held at Concord, in the said 
state, by adjournment, on the second Wed¬ 
nesday of February, 1792. 

3. The powers of the government are 
divided into three branches, the legislative, 
the executive, and the judicial. 

4. —1st. The supreme legislative power 
is vested in the senate and house of repre¬ 
sentatives, each of which has a negative on 
the other. 

5. The senate and house are required 
to assemble on the first Wednesday in June, 
and at such times as they may judge neces¬ 
sary ; and are declared to be dissolved seven 
days next preceding the first Wednesday in 
June. They are styled The General Court 
of New Hampshire . 

6. —1. The senate . It will be considered 
with reference to the qualifications of the 
electors ; the qualifications of the members ; 
the number of members; the duration of 
their office ; and the time and place of their 
election. 

7. —1. Every male inhabitant of each 
town, and parish with town privileges, and 
places unincorporated, in this state, of 
twenty-one years of age and upwards, ex¬ 
cepting paupers, and persons excused from 
paying taxes at their own request, have a 
right at the annual or other town meetings 
of the inhabitants of said towns and parishes, 
to be duly warned and holden annually for¬ 
ever in the month of March, to vote in the 
town or parish wherein he dwells, for the 
senators of the county or district wdiereof 
he is a member. 

8. —2. No person shall be capable of 
being elected a senator, who is not seised 
of a freehold estate, in his own right, of 
the value of two hundred pounds, lying 
within this state, who is not of the age of 
thirty ye^rs, and who shall not have been 
an inhabitant of this state for seven years 
immediately preceding his election, and, at 
the time thereof he shall be an inhabitant 
of the district for which he shall be chosen. 


9. —3. The senate is to consist of twelve 

members. 

10. —4. The senators are to hold their 
offices from the first Wednesday in June 
next ensuing their election. 5. The sena¬ 
tors are elected by the electors in the month 
of March. 

11. —2. The house of representatives will 
be considered in relation to its constitution, 
under the same divisions which have been 
made in relation to the senate. 

( 12.—1. The electors are the same who 

vote for senators. 

13. —2. Every member of the house of 
representatives shall be chosen by ballot; 
and for two years at least next preceding 
his election, shall have been an inhabitant 
of this state; shall have an estate within 
the district w r hich he may be chosen to re¬ 
present, of the value of one hundred pounds, 
one half of which to be a freehold, whereof 
lie is seised in his own right; shall be, at 
the time of his election, an inhabitant of 
the district he may be chosen to represent, 
and shall cease to represent such district 
immediately on his ceasing to be qualified 
as aforesaid. 

14. —3. There shall be in the legislature 
of this state, a representation of the people, 
annually elected, and founded upon princi¬ 
ples of equality; and in order that such 
representation may be* a6 equal as circum¬ 
stances will admit, every town, parish, or ' 
place, entitled to town privileges, having 
one hundred and fifty rateable male polls, of 
twenty-one years of age, and upwards, may 
elect one representative ; if four hundred 
and fifty rateable male polls, may elect two 
representatives ; and so, proceeding in that 
proportion, make three hundred such ratea¬ 
ble polls, the mean of increasing number, for 
every additional representative. Such towns, 
parishes, or places, as have less than one 
hundred and fifty rateable polls, shall be 
classed by the general assembly, for the 
purpose of choosing a representative, and 
seasonably notified thereof. And in every 
class formed for the above mentioned pur¬ 
pose, the first annual meeting shall be held 
in the town, parish, or place, wherein most 
of the rateable polls reside ; and afterwards 
in that which has the next highest number ; 
and so on, annually, by rotation, through 
the several towns, parishes, or places form¬ 
ing the district. Whenever any town, 
parish, or place entitled to town privileges, 
as aforesaid, shall not have one hundred 
and fifty rateable polls, and be so situated as 
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to render the classing thereof with any other 
town, parish, or place very inconvenient; 
the general assembly may, upon application 
of a majority of the voters of such town, 
parish, or place, issue a writ for their select¬ 
ing and sending a representative to the 
general court. 

15.— 4 . The members are to be chosen 
annually. 

10 .— 5 . The election is to be in the 
month of March, 

17. —2. The executive power consists of 
a governor and a council. 

18. —1. Of the governor. 1. The quali¬ 
fications of electors of governor, are the 
same as those of senators. 

19. —2. The governor, at the time of his 
election, must have been an inhabitant of 
this state for the seven years next preceding, 
be of the age of thirty years, and have an 
estate of the value of five hundred pounds, 
one-half of which must consist of a freehold 
in his own right) within the state. 

20. —3. He is elected annually. 

21. —4. The election is in the month of 
March. 

22. —5. His general powers and duties 

are as follows, namely : 1. In case of any 

infectious distemper prevailing in the place 
where the general court at any time is to 
convene, or any other cause whereby dangers 
may arise to the health or lives of the mem¬ 
bers from their attendance, the governor 
may direct the session to be holden b .t some 
other. 2 . He is invested with the veto power. 
3. He is commander-in-chief of the army 
and navy, and is invested with power on 
this subject very minutely described in the 
constitution as follows, namely: The gov¬ 
ernor of the state for the time being shall be 
commander-in-chief of the army and navy, 
and all the military forces of this state, by 
sea and land : and shall have full power, 
by himself or by any chief commander, or 
other officer or officers, from time to time, to 
train, instruct, exercise and govern the mili¬ 
tia and navy * and for the speoial defence and 
safety of this state, to assemble in martial 
array, and put in Warlike posture the inhabi¬ 
tants thereof, and to lead and conduct them, 
and with them encounter, repulse, repel, re¬ 
sist, and pursue, by force of arms, as well by 
pea as by land, within and without the limits 
of this state 5 and also to kill, slay, destroy, 
if necessary, and conquer by all fitting 
ways, enterprise and means, all and every 
such person and persons as^ shall at any 

I ime hereafter in a hostile manner attempt I 


or enterprise the destruction, invasion, de¬ 
triment, or annoyance of this state ; and to 
use and exercise over the army and navy, 
and over the militia in actual service, tho 
law martial in time of war, invasion, and 
also in rebellion, doclared by the legislature 
to exist, as occasion shall nccossarily re¬ 
quire. And surprise, by all ways and 
means whatsoever, all and every such per¬ 
son or persons, with their ships, arms, am¬ 
munition, and other goods, as shall in a 
hostile manner invade, or attempt the in¬ 
vading, conquering, or annoying this state : 
And, in fine, the governor is hereby en¬ 
trusted with all other powers incident to tho 
office of captain-general and commander-in- 
chief, and admiral, to be exercised agreea¬ 
bly to the rules and regulations of the con¬ 
stitution, and the laws of the land : Provi¬ 
ded, that the governor shall not at any time 
hereafter, by virtue of any power by this 
constitution granted, or hereafter to be 
granted to him by the legislature, transport 
any of the inhabitants of this state, or oblige 
them to march out of the limits of the same, 
without their free and voluntary consent, or 
the consent of the general court, nor grant 
commissions for exercising the law martial 
in any case, without the advice and consent 
of the council. 

23. Whenever the chair of the gover¬ 
nor shall become vacant, by reason of his 
death, absence from the state or otherwise, 
the president of the senate shall, during 
such vacancy, have and exercise all the 
powers and authorities which, by this con¬ 
stitution, the governor is vested with, when 
personally present ) but when the president 
of the senate shall exercise the office of go¬ 
vernor, he shall not hold his office in the 
senate. 

24. —2. The council. 1. This body is 
elected by the freeholders and other inhabi¬ 
tants qualified to vote for senators. 2 . No 
person shall be capable of being elected a 
councillor who has not an estate of the value 
of five hundred pounds within this state, 
three hundred pounds of which (or more) 
shall be a freehold in his own right, ana 
who is not thirty years of age ; and who 
shall not have been an inhabitant of this 
state for seven years immediately preceding 
his election ; and at the time of his election 
an inhabitant of the county in which he is 
elected. 3. The council consists of five mem¬ 
bers. 4. They are elected annually. 5. The 
election is in the month of March. 6 . Their 
principal duty is to advise the governor. 
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25. —3. The governor and council jointly. 
Their principal powers and duties are as 
follows : 1. They may adjourn the general 
court not exceeding ninety days at one time, 
when the two houses cannot agree as to the 
time of adjournment. 2. They are required 
to appoint all judicial officers, the attorney- 
general, solicitors, all sheriffs, coroners, re¬ 
gisters of probate, and all officers of the 
navy, and general and field-officers of the 
militia; in these cases the governor and 
council have a negative on each other. 3. 
They have the power of pardoning offences, 
after conviction, except in cases of impeach¬ 
ment. 

26. —2d. The judicial power is distri¬ 
buted as follows : 

The tenure that all commissioned officers 
shall have by law in their offices, shall be 
expressed in their respective commissions— 
all judicial officers, duly appointed, commis¬ 
sioned and sworn, shall hold their offices 
during good behaviour, excepting those 
concerning whom there is a different pro¬ 
vision made in this constitution : Provided, 
nevertheless, the governor, with consent of 
council, may remove them upon the address 
of both houses of the legislature. 

27. Each branch of the legislature, as 
well as the governor and council, shall have 
authority to require the opinions of the jus¬ 
tices of the superior court, upon important 
questions of law, and upon solemn occasions. 

28. In order that the people may not 
suffer from the long continuance in place 
of any justice of the peace, who shall fail 
in discharging the important duties of his 
office with ability and fidelity, all commis¬ 
sions of justices of the peace shall become 
void at the expiration of five years from 
their respective dates; and upon the ex¬ 
piration of any commission, the same may, 
if necessary, be renewed, or another person 
appointed, as shall most conduce to the w r ell 
being of the state. 

29. All causes of marriage, divorce, and 
alimony, and all appeals from the respective 
judges of probate, shall be heard and tried 
by the superior court until the legislature 
shall by law make other provision. 

30 The general court are empowered to 
give to justices of the peace jurisdiction in 
civil causes, when the damages demanded 
shall not exceed .four pounds, and title of 
real estate is not concerned ; but with right 
of appeal to either party, to some other 
court, so that a trial by jury in the last 
resort may be had. 


31. No person shall hold the office of a 
judge in any court, or judge of probate, or 
sheriff of any county, after he has attained 
the age of seventy years. 

32. No judge of any court, or justice 
of the peace, shall act as attorney, or be of 
counsel, to any party, or originate any civil 
suit, in matters which shall come or be 
brought before him as judge, or justice of 
the peace. 

33. All matters relating to the probate 
of wills, and granting letters of administra¬ 
tion, shall be exercised by the judges of 
probate, in such manner as the legislature 
have directed, or may hereafter direct; and 
the judges of probate shall hold their courts 
at such place or places, on such fixed days 
as the conveniency of the people may re¬ 
quire, and the legislature from time to time 
appoint. 

34. No judge or register of probate, 
shall be of counsel, act as advocate, or re¬ 
ceive any fees as advocate or counsel, in 
any probate business which is pending or 
may be brought into any court of probate in 
the county of which he is judge or register. 

NEW JERSEY. The name of one of 
the original states of the United States of 
America. This state, when it was first 
settled, was divided into two provinces, 
which bore the names of East Jersey and 
West Jersey. They were granted to differ¬ 
ent proprietaries. Serious dissensions hav¬ 
ing arisen between them, and between them 
and New York, induced the proprietaries 
of both provinces to make a formal sur¬ 
render of all their powers of government, 
but not of their lands, to Queen Anne, in 
April, 1702; they were immediately re¬ 
united in one province, and governed by a 
governor appointed by the crown, assisted 
by a council, and an assembly of the repre¬ 
sentatives of the people, chosen by the free¬ 
holders. This form of government continued 
till the American Revolution. 

2. A constitution was adopted for New 
Jersey on the second day of July, 1776, 
which continued in force till the first day of 
September, 1844, inclusive. A convention 
was assembled at Trenton on the 14th of 
May, 1844 ; it continued in session till the 
29th day of June, 1844, when the new con¬ 
stitution was adopted, and it is provided by 
art. 8, s. 4, that this constitution shall take 
effect and go into operation on the second 
day of September, 1844. 

3. By art. 3, the powers of the govern¬ 
ment are divided into three distinct depart- 
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merits tho legislative, executive ami judicial. 
It further provided that no person or persons 
belonging to, or constituting one of'' these 
departments, shall exercise any of the powers 
properlv belonging to either of the others, 
except as therein expressed. 

4 . —^ 1 . The legislative power shall be 
vested in a senate and general assembly. 
Art. 4. s. 1, n. 1. 

5. —1st. In treating of the senate , it will 
be proper to consider, 1. The qualifications 
of senators. 2 . Of the electors of senators. 
3. Of the number of senators. 4. Of the 
time for which they are elected. 

6 . —1. No person shall be a member of 
the senate, who shall not have attained the 
age of thirty years, and have been a citizen 
and inhabitant of the state for four years, 
and of the eounty for which he shall he 
chosen one year, next before his election. 
And he must be entitled to suffrage at the 
time of his election. Art. 4, s. 1, n. 2. 

7. —2. Every white male citizen of the 
United States, of the age of twenty-one 
years, who shall have been a resident of this 
state one year, and of the county in which 
he claims his vote five months next before 
Hie election, shall be entitled to vote for 
all officers that now are, or hereafter may be 
elective by the people ; provided, that no 
person in the military, naval, or marine 
service of the United States, shall be con¬ 
sidered a resident in this state, by being 
stationed in any garrison, barrack, or military 
or naval place or station within this state: 
and no pauper, idiot, insane person, or per¬ 
son convicted of a crime which now excludes 
him from being a witness, unless pardoned 
or restored by law to the right of suffrage, 
shall enjoy the right of an elector. 

8 . —3. The senate shall he composed of 
one senator from each county in the state. 
Art. 4, s. 2, n. 1. 

9. —4. The senators are elected on the 
second Tuesday of October, for three years. 
Art. 4, s. 2, n. 1. As soon as the senate 
shall meet after the first election to be held 
in pursuance of this constitution, they shall 
be divided, as equally as may be, into three 
classes. The seats of the senators of the 
first class shall be vacated at the expira¬ 
tion of the first year; of the second class 
at the expiration of the second year; 
and of the third class at the expiration 
of the third year \ so that one class may 
he elected every year; and if vacancies 
happen, by resignation-or otherwise, the 
person elected to supply such vacancies 


shall be elected for the unexpired terms only. 
Art. 4, s. 2, n. 2. 

10. —2d. The general assembly will he 
considered in the same order that has been 
observed in speaking of the senate. 

11. —1. No person shall he a member 
of the general assembly, who shall not have 
attained the age of twenty-one years, and 
have been a citizen and inhabitant of the 
state for two years, and of the county for 
which he shall be chosen one year next before 
his election. He must be entitled to the 
right of suffrage. Art. 4, s. 1, d. 2. 

12. —2. The same persons who elect 
senators elect members of the general as¬ 
sembly. 

13. —3. The general assembly shall be 
composed of members annually elected by 
the legal voters of the counties, respectively, 
who shall be apportioned among the said 
counties as nearly as may be according to 
the number of their inhabitants. The pre¬ 
sent apportionment shall continue UDtil the 
next census of the United States shall have 
been taken, and an apportionment of mem¬ 
bers of the general assembly shall be made 
by the legislature, at its first session after 
the next and every subsequent enumeration 
or census, and when made shall remain un¬ 
altered until another enumeration shall have 
been taken : provided, that each county shall 
at all times be entitled to one member ; and 
the whole number of members shall never 
exceed sixty. 

14. —4. Members of the legislature are 
elected yearly on the second Tuesday of 
October. 

15. —3d. The powers of the respective 
houses are as follows : 

16. —1. Each house shall direct writs 
of election for supplying vacancies, occa¬ 
sioned by death, resignation, or otherwise ; 
but if vacancies occur during the recess of 
the legislature, the writs may be issued by 
the governor, under such regulations as may 
be prescribed by law. 

17. —2. Each house shall be the judge 
of the elections, returns, and qualifications 
of its own members, and a majority of each 
shall constitute a quorum to do business; 
but a smaller number may adjourn from day 
to day, and may he authorized to compel 
the attendance of absent members, in such 
manner and under such penalties as each 
house may provide. 

18. —3. Each house shall choose its own 
officers, determine the rules of its proceed¬ 
ings, punish its members for disorderly 
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behaviour, and, with the concurrence of 
two-thirds, may expel a member. 

19. —4. Each house shall keep a journal 
of its proceedings, and from time to time 
publish the same ; and the yeas and nays 
of the members of either house, on any 
question, shall, at the desire of one-fifth of 
those present, be entered on the journal. 

20. —5. Neither house, during the ses¬ 
sion of the legislature, shall, without the 
consent of the other, adjourn for more than 
three days, nor to any other place than that 
in which the two-houses shall be sitting. 

21. —6. All bills and joint resolutions 
shall be read three times in each house, 
before the final passage thereof; and no 
bill or joint resolution shall pass, unless 
there be a majority of all the members of 
each house personally present and agreeing 
thereto: and the yeas and nays of members 
voting on such final passage shall be entered 
on the journal. 

22. —7. Members of the senate and 
general assembly shall receive a compensa¬ 
tion for their services, to be ascertained by 
law, and paid out of the treasury of the 
state ; which compensation shall not exceed 
the sum of three dollars per day for the 
period of forty days .from the commence¬ 
ment of the session; and shall not exceed 
the sum of one dollar and fifty cents per 
day for the remainder of the session. When 
convened in extra session by the governor, 
they shall receive such sum as shall be fixed 
for the first forty days of the ordinary ses¬ 
sion. They shall also receive the sum of 
one dollar for every ten miles they shall 
travel, in going to and returning from their 
place of meeting, on the most usual route. 
The president of the senate, and the speaker 
of the house of assembly shall, in virtue 
of their offices, receive an additional com¬ 
pensation equal to one-third of their per 
diem allowance as members. 

23. —8. Members of the senate and of the 
general assembly shall, in all cases except 
treason, felony, and breach of the peace, 
be privileged from arrest during their at¬ 
tendance at the sitting of their respective 
houses, and in going to and returning from 
the same : and for any speech or debate, 
in either house, they shall not be questioned 
in any other place. 

24. —§ 2. By the fifth article of the con¬ 
stitution, the executive power is vested in a 
governor. It will be convenient to con¬ 
sider, 1. The qualifications of the governor. 
2. By whom he is elected. 3. The duration 


of his office. 4. His powers: and 5. Hii 
salary. 

25. —1. The governor shall be not less 
than thirty years of age, and shall have 
been for twenty years, at least, a citizen of 
the United States, and a resident of this 
state seven years next before his election, 
unless he shall have been absent during that 
time on the public business of the United 
States or of this state. 

26. —2. He is chosen by the legal voters 
of the state. 

27. —3. The governor holds his office for 
three years, to commence on the third Tues- 

! day of January next ensuing the election 
of governor by the people, and to end on 
the Monday preceding the third Tuesday of 
January, three years thereafter; and he 
cannot nominate nor appoint to office during 
the last week of his term. He is not re- 
eligible without an intermission of three 
years. Art. 5, n. 3. 

28. —4. His powers are as follows: He 
shall be the commander-in-chief of all the 
military and naval forces of the state ; he 
shall have power to convene the legislature, 
whenever, in his opinion, public necessity 
requires it; he shall communicate, by mes¬ 
sage, to the legislature, at the opening of 
each session, and at such other times as he 
may deem necessary, the condition of the 
state, and recommend such measures as he 
may deem expedient; he shall take care’ 
that the laws be faithfully executed, and 
grant, under the great seal of the state, 
commissions to all such officers as shall bo 
required to be commissioned. 

29. Every bill which shall have passed 
both houses shall be presented to the go¬ 
vernor : if he approve, he shall sign it, but 
if not, he shall return it, with his objections, 
to the house in which it shall have origi¬ 
nated, who shall enter the objections at 
large on their journal, and proceed to re¬ 
consider it; if, after such reconsideration, 
a majority of the whole number of that 
house shall agree to pass the bill, it shall 
be sent, together with the objections, to the 
other house, by which it shall likewise be 
reconsidered, and if approved of by a ma¬ 
jority of the whole number of that bouse, 
it shall become a law ; but in neither house 
shall the vote be taken on the same day on 
which the bill shall be returned to it; and 
in all such cases the votes of both houses 
shall be determined by yeas and nays, and 
the names of the persons voting for and 
aeainst the bill shall be entered on the jour- 
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nal of each h ouso respectively. If any 
bill shall not be returned by the governor, 
within five days (Sunday excepted) after it 
shall have been presented to him, the same 
shall be a law, in like manner as it’ he had 
signed it, unless the legislature, by their 
adjournment, prevent its return, in which 
case it shall not be a law. 

30. The governor, or person adminis¬ 
tering the government, shall have power 
to suspend the collection ot fines and for¬ 
feitures, and to grant reprieves, to extend 
until the expiration ot a time not exceeding 
ninety days after conviction : but this power 
shall not extend to cases of impeachment. 

31. The governor, or person adminis¬ 
tering the government, the chancellor, and 
the six judges of the court of errors and 
appeals, or a major part of them, of whom 
the governor or person administering the 
government shall be one, may remit fiues 
and forfeitures, and grant pardons after con¬ 
viction, in all cases except impeachment. * 

32. —5. The governor shall, at stated 
times, receive for his services a compensa¬ 
tion which shall be ucither increased nor 
diminished during the period for which he 
shall have been elected. 

33. —^ 3. The judicial power shall be 
vested in a court ot errors and appeals in 
the last resort in all causes, as heretofore; 
a court for the trial of impeachments; a 
court of chancery ; a prerogative court; a 
supreme court; circuit courts, and such 
inferior courts as now exist, and as may be 
hereafter ordained and established by law ; 
which inferior courts the legislature may 
alter or abolish, as the public good shall 
require. 

34. —1. The court of errors and appeals 
shall consist of the chancellor, the justices 
of the supreme court, and six judges, or a 
major part of them ; which judges are to 
be appointed for six years. 

35. —2. Immediately after- the court 
shall first assemble, the six judges shall 
arrange themselves in such manner that the 
seat of one of them shall be vacated every 
year, in order that thereafter one judge may 
be annually appointed. 

30.—3. Such of the six judges as shall 
attend the court shall receive, respectively, 
a per diem compensation, to be provided by 
law. 

37— 4. The secretary of state shall be 
the clerk of this court. 

38— 5. When an appeal from an order 
or decree shall be heard, the chancellor 


I shall inform the court, in writing, of the 
1 reasons for his order or decree ; but he shall 
| not sit as a member, or have a voice in the 
| hearing or filial sentence, 
j 39.—6. When a writ of error shall bo 

brought, no justice who has given a judicial 
opinion in the cause, in favor of or against 
any error complained of, shall sit as a mem¬ 
ber, or have a voice on the hearing, or for 
its affirmance or reversal ; but the reasons 
for such opinion shall be assigned to the 
court in writing. 

40. —1. The house of assembly shall 
have the sole power of impeaching, by a 
vote of a majority of all the members; and 
all impeachments shall be tried by the 
senate : the members, when sitting for that 
purpose, to be on oath or affirmation u truly 
and impartially to try and determine the 
charge in question according to evidence 
and no person shall be convicted without 
tiie concurrence of Jwo-thirds of all the 
members of the senate. 

41. —2. Any individual officer impeached 
shall be suspended from exercising his office 
until his acquittal. 

42. —3. Judgment, in cases of impeach¬ 
ment, shall not extend farther than to 
removal from office and to disqualification 
to hold and enjoy any office of honor, profit, 
or trust under this state; but the party 
convicted shall nevertheless be liable to 
indictment, trial, and punishment, according 
to law. 

43. —4. The secretary of state shall be 
the clerk of this court. 

44. —1. The court of chancery shall 
consist of a chancellor. 

45. —2. The chancellor shall be the or¬ 
dinary, or surrogate general, and judge of 
the prerogative court. 

46. —3. All persons aggrieved by any 
order, sentence, or decree of the orphans’ 
court may appeal from the same, or from 
any part thereof, to the prerogative court ; 
but such order, sentence, or decree shall 
not be removed into the supreme court, or 
circuit court, if the subject matter thereof be 
within the jurisdiction of the orphans’ court. 

47. —4. The secretary of state shall be 
the register of the prerogative court, and 
shall perform the duties required of him by 
law in that respect. 

48. —1. The supreme court shall consist 
of a chief justice and four associate jus¬ 
tices. The number of associate justices 
may be increased or decreased by law, but 
shall never be less than two. 
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49. —2. The circuit courts shall be held 
in every county of this state, by one or 
more of the justices of the supreme court, 
or a judge appointed for that purpose ; and 
shall in all cases within the county, except 
in those of a criminal nature, have common' 
law jurisdiction concurrent with the supreme 
court; and any final judgment of a circuit 
court may be docketed in the supreme court, 
and shall operate as a judgment obtained in 
the supreme court, from the time of such 
docketing. 

50. —3. Final judgments in any circuit 
court may be brought by writ of error into 
the supreme court, or directly into the 
court of errors and appeals. 

51. —1. There shall be no more than 
five judges of the inferior court of common 
pleas in each of the counties in this state 
after the terms of the judges of said court 
now in office shall terminate. One judge 
for each county shall be appointed every 
year, and no mote, except to fill vacan¬ 
cies, which shall be for the unexpired term 
only. 

52. —2. The commissions for the first 
appointments of judges of said court shall 
bear date and take effect on the first day 
of April next; and all subsequent commis¬ 
sions for judges of said court shall bear 
date and take effect on the first day of 
April in every successive year, except com¬ 
missions to fill vacancies, which shall bear 
date and take effect when issued. 

53. —1. There may be elected under 
this constitution two, and not more than 
five, justices of the peace in each of the 
townships of the several counties of this 
state, and in each of the wards, in cities 
that may vote in wards. When a township 
or ward contains two thousand inhabitants, 
or less, it may have two justices ; when it 
contains more than two thousand inhabit¬ 
ants, and not more than four thousand, it 
may have four justices ; and when it con¬ 
tains more than four thousand inhabitants, 
it may have five justices ; provided, that 
whenever any township, not voting in wards, 
contains more than seven thousand inhabit¬ 
ants, such township may have an additional 
justice for each additional three thousand 
inhabitants above four thousand. 

54. —2. The population of the townships 
in the several counties of the state and of 
the several wards shall be ascertained by 
the last preceding census of the United 
States, until the legislature shall provide 
by law some other mode of ascertaining it. 


New matter, pleading . All facts a) 
leged in pleading, which go in avoidance of 
what is before pleaded, on the opposite side, 
are called new matter. In other words, 
every allegation made in the pleading?, 
subsequent to the declaration, and which 
does not go in denial of what is before al¬ 
leged on the other side, is an allegation of 
new matter ; generally all new matter must 
be followed by a verification, (q. v.) (xould, 
PI. c. 3, § 195; 1 Saund. 103, n. 1 ; 
Steph. PL 251; Com. Dig. Pleader, E 32: 

2 Lev. 5; Vent. 121 ; 1 Chit. PL 538; 

3 Bouv. Inst. n. 2983. In proceedings 
in equity, when new matter has been dis¬ 
covered by either plaintiff or defendant, 
before a decree has been pronounced, a 
cross-bill has been permitted to bring such 
matter before the court to answer the 
purposes of justice. After the answer 
has been filed, it cannot be introduced by 
amendment; the only way to introduce it, 
is by filing a supplemental bill. 4 Bouv. 
Inst. n. 4385-87 ; 1 Paige 200; Ilarring. 
Ch. 438. 

New promise. A contract made, after 
the original promise has for some cause 
been rendered invalid, by which the pro¬ 
miser agrees to fulfil such original promise. 

2. When a debtor has been discharged 
un'der the bankrupt laws, the remedy 
against him is clearly gone ; so when au 
infant has made a contract prejudicial to 
his interest, he may avoid it; and when by 
lapse of time a debt is barred by the act of 
limitations, the debtor may take advantage 
of the act, but in all these cases there re¬ 
mains a moral obligation, and if the original 
proiniser renews the contract by a new pro¬ 
mise, this is a sufficient consideration. See 
8 Mass. 127 ; 2 S. & R. 208; 2 Rawle, 
351 ; 5 Har. & John. 216 ; 2 Esp. C. 736; 

2 H. Bl. 116 ; 8 Moore, 261; 1 Bing. 281; 

1 Dougl. 192: Cowp. 544; Bac. Ab. In¬ 
fancy and Age, I; Bac. Ab. Limitation of 
actions, E 8. 

3. Formerly the courts construed the 
slightest admission of the debtor as evi¬ 
dence of a new promise to pay ; but of late 
years a more reasonable construction is put 
upon men’s contracts, and the promise must 
be express, or at least, the acknowledgment 
of indebtedness must not be inconsistent 
with a promise to pay. 4 Greenl. 41, 413; 

2 Hill’s S. C. 326; 2 Pick. 368 ; 1 South. 
153 ; 14 S. & R. 195 ; 1 McMull. R. 197 ; 

3 Harring. 508 ; 7 Watts & Serg. 180 ; 10 
Watts, 172 ; 6 Watts & Serg. 213 ; 5 Shep 
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349; 5 Smcd. & Marsh. 504; 1 Bouv. 
Inst. u. 866. 

New tiual, practice. A reexamination 
of an issue in fact, before a court and jury, 
which luid been tried, at least once, before 
the same court and a jury. 

2. The origin of the practice of grant¬ 
ing new trials is concealed in the night of 
time. 

3. Formerly new trials could be ob¬ 
tained only with the greatest difficulties, but 
by the modern practice, they are liberally 
granted in furtherance of justice. 

4. The reasons for granting new trials 
are numerous and may be classed as follows; 
namely: 

1. Matters which arose before and in 
the course of trial. These are, 1st. Want 
of due notice. Justice requires that the 
defendant should have sufficient notice of 
the time and place of trial; and the want 
of it, unless it has been waived by an ap¬ 
pearance and making defence, will, in gene¬ 
ral, be sufficient to entitle the defendant to 
a new trial. Bull. N. P. 327 ; 3 Price’s 
Ex. R. 72; 3 Dougl. 402; 1 Wend. R. 
22. But the insufficiency of the notice 
must have been calculated reasonably to 
mislead the defendant. 7 T. R. 59. 2d, 

The irregular impanneling of the jury ; for 
example, if a person not duly qualified to 
serve be sworn : 4 T. R. 473 ; or if a juror 
not regularly summoned and returned per¬ 
sonate another. Willcs, 484; S. C. Barnes, 
453. In Pennsylvania, by statutory pro¬ 
vision, going on to trial will cure the defect, 
both in civil and criminal cases. 3d. The 
admission of illegal testimony. 3 Cowen’s 
Rep. 712 ; 2 Hall’s R. 40 ; 4 Chit. Pr.33. 
4th. The rejection of legal testimony. 6 
Mod. 242 ; 3 B. & C. 494 ; 1 Bingh. R. 
38 ; 1 John. R. 508; 7 Wend. R. 371; 3 
Mass. 124 ; 5 Mass. R. 391. But a new 
trial will not be granted for the rejection 
of a witness on the supposed ground of 
ineompeteney, when another witness estab¬ 
lishes the same fact, and it is not disputed 
by the other side. 2 East, R. 451 ; and 
see other exceptions in 1 John. R. 509 ; 4 
Ohio Rep. 49; 1 Chari t. B. 227 ; 2 John. 
Cas 318. 5th. The misdirection of the 
judge. Vide article Misdirection , and 4 
Chit. Pr. 38. 

5. 2. The acts of the prevailing partv, 
his agents or counsel. For example, when 
papers, not previously submitted, are sur¬ 
reptitiously handed to the jury, being mate¬ 
rial on the point in issue. Co. Litt. 227 ; 


1 Sid. 235; 4 W. C. C. R. 149. Or if tho 
party, or one on his behalf, directly approach 
a juror on the subject of the trial. Cro. 
Eliz. 189 ; 1 Serg. & Rawle, 169 ; 7 Serg. 
& Rawle, 358 ; 4 Binn. 150; 13 Mass. R. 
218; 2 Bay R. 94; 6 Greenl. R. 140. 
But if the other party is aware of such 
attempts, and he neglects to correct them 
when in his power, this will not be a suffi¬ 
cient reason for granting a new trial. 11 
Mod. 118. When indirect roeasuros have 
been resorted to, to prejudice the jury ; 3 
Brod. & Bing. 272 ; 7 Moore’s R. 87 ; 7 
East, R. 108; or tricks practiced; 11 
Mod. 141; or disingenuous attempts to 
suppress or stifle evidence, or thwart the 
proceedings, or to obtain an unconscientious 
advantage, or to mislead the court and jury, 
they will be defeated by granting a new 
trial. Grah. N. T. 56 ; 4 Chit. Pr. 59. 

6. —-3. The misconduct of the jury, as if 
they acted in disregard of their oaths ; Cro. 
Eliz. 778; drinking spirituous liquors, after 
being charged with the cause; 4 Coweu's 
R. 26 ; 7 Cowen’s R. 562 ; or resorting to 
artifice to get rid of their confinement; 5 
Cowen’s R. 283 ; and such like causes will 
avoid a verdict. Bunb. 51; Barnes, 438 ; 
1 Str. 462 ; 2 Bl. R. 1299 ; Comb. 357 ; 4 
Chit. Pr. 48 to 55. See, as to the nature 
of the evidence to be received to prove mis¬ 
conduct of the jury, 1 T. R. 11; 4 Binn. 
R. 150; 7 S. & R. 458. 

7. —4. Cases in which the verdict is im¬ 

proper, because it is either void, against law, 
against evidence, or the damages are exces¬ 
sive. 1. When the verdict is contrary to 
the record ; 2 Roll. 691; 2 Co. 4 ; or it 
finds a matter entirely out of the issue ; 
Hob. 53 ; or finds only a part of the issue ; 
Co. Litt. 227 ; or when it is uncertain ; 8 
Co. 65; a new trial will be granted. 2. When 
the verdict is clearly against law, and in¬ 
justice has been done, it will he set aside. 
Grah. N. T. 341, 356 % 3. And so will a 
verdict be set aside if given clearly against 
evidence, and the presiding judge is dis¬ 
satisfied. Grah. N. T. 368. 4. When the 

damages are excessive, aud appear to have 
been given in consequence of prejudice, 
rather than as an act of deliberate judg¬ 
ment. Grab:- N. T. 410; 4 Chit. Pr. 63 ; 
1 M. & G. 222; 39 E. C. L. R. 422. 

8. —5. Cases in which the party was 
deprived of his evidence by accident or be¬ 
cause he was not aware of it. .The non- 
attendance of witnesses, their mistakes, their 

l interests, their infirmities, their bias, their 
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partial or perverted views of facts, their 
veracity, their turpitude, pass in review, 
and in proportion as they bear upon the 
merits avoid or confirm the verdict. The 
absence of a material piece of testimony or 
the non-attendance of witnesses, contrary to 
reasonable expectation, and reasonably ac¬ 
counted for, will induce the court to set 
aside the verdict, and grant a new trial; 6 
Mod. 22 ; 11 Mod. 1; 2 Chit. Rep. 195; 
14 John. R. 112; 2 John. Cas. 318 ; 2 
Murph, R. 384; as, if the witness ab¬ 
sent himself without the party’s knowledge 
after the cause is called on; 14 John. R. 
112 ; or is suddenly taken sick ; 1 McOlell. 
R. 179 ; and the like. The court will also 
grant a new trial, when the losing party has 
discovered material evidence since the trial , 
which would probably produce- a different 
result; this evidence must be accompanied 
by proof of previous diligence to procure it. 
To succeed, the applicant must show four 
things : 1. The names of the new witnesses 
discovered. 2. That the applicant has been 
diligent in preparing his case for trial. 
3. That the new facts were discovered after 
the trial and will be important. 4. That 
the evidence discovered will tend to prove 
facts which were not directly in issue on the 
trial, or were not then known and investi¬ 
gated by proof. 3 J. J. Marsh. R. 521; 2 
J. J. Marsh. R. 52 ; 5 Serg. & Rawle, 41 ; 
6 Grcenl. R. 479 : 4 Ohio Rep. 5 ; 2 Caines’ 
R. 155 ; 2 W. C. C. R. 411; 16 Mart. 
Louis. Rep. 419; 2 Aiken, Rep. 407; 1 
Halst. R. 434: Grah. N. T. ch. 13. 

9. New trials may be granted in criminal 
as well as in civil cases, when the defend-, 
ant is convicted, even of the highest offences. 
3 Dali. R. 515 ; 1 Ray, R. 372; 7 Wend. 
417 ; 5 Wend. 39. But when the defend¬ 
ant is acquitted, the humane influence of 
the law, in cases of felony, mingling justice 
with mercy, in favorcm vitae et libertatis, 
docs not permit a n^w trial. In cases of 
misdemeanor, after conviction a new trial 
may be granted in order to fulfil the pur¬ 
pose of substantial justice ; yet, there are 
no instances of new trials after acquittal, 
unless in cases where the defendant has 
procured his acquittal by unfair practices. 
1 Chit. Cr. Law, 654; 4 Chit. Pr. 80. 

Vide, generally, 21 Vin. Ab. 474 to 493 ; 
3 Chit. R1 Com. 387, n.; 18 E. C. L. R. 
74, 334; Bac. Ab. Trial, L ; 1 Sell. Pr. 
482; Tidd’s Pr. 934, 939; Graham on New 
Trials; 3 Chit. Pr. 47 ; Dane’s Ab. h. t.; 
Com. Dig. Pleader, R. 17 ; 4 Chitty’s Prac¬ 


tice, part 7, ch. 3. The rules laid down to 
authorize the granting of new trials in Lou¬ 
isiana, will be found in the Code of Practice, 
art. 557 to 563. 

New work. In Louisiana, by a new 
work is understood every sort of edifice or 
other work, which is newly commenced on 
any ground whatever. 

2. When the ancient form of the work 
is changed, either by an addition being 
made to it, or by some part of the ancient 
work being taken away, it is styled also a 
new work. Civ. Code of Lo. 852; Puff. b. 
8, c. 5, § 3 ; Nov. Ree. L. 1, tit. 32 ; Asso 
y Manuel, b. 2, tit. 6, p. 144. 

NEW YORK. The name of one of the 
original states of the United States of 
America. In its colonial condition this 
state was governed from the period of the 
revolution of 1688, by governors appointed 
by the crown assisted by a council, which 
received its appointments also from the 
parental government, and by the representa¬ 
tives of the people. 1 Story, Const. B. 1, 
ch. 10. 

2. The present constitution of the state 
was adopted by a convention of the people, 
at Albany, on the ninth day of October, 
1846, and went into force from and including 
the first day of January, 1847. The powers 
of the government are distributed among 
three classes of magistrates, the legislative, 
the executive, and the judicial. 

3. —§ 1. The legislative power is vested 
in a senate and assembly. By the second 
article, section first, of the constitution, the 
qualifications of the electors are thus de¬ 
scribed, namely : “ Every male citizen of 
the age of twenty-one years, who shall have 
been a citizen for ten days, and an inhabi¬ 
tant of this state one year next preceding 
any election, and for the last four months a 
resident of the county where he may offer 
his vote, shall be entitled to vote at such 
election in the election district of which he 
shall at the time be a resident, and not else¬ 
where, for all officers that now are or here¬ 
after may be elective-by the people; but 
such citizen shall have been for thirty days 
next preceding the election, a resident of 
the district from which the officer is to be 
chosen for whom he offers his vote. But no 
man of color, unless he shall have been for 
three years a citizen of this state, and for 
one year next preceding any election shall 
have been seised and possessed of a freehold 
estate of the value of two hundred and fifty 
dollars, over and above all debts and incum- 
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b ranees, charged thereon, and shall have 
been actually rated and paid a tax thereon, 
shall be entitled to vote at such election. 
And no person of color shall be subject to 
direct taxation unless lie shall be seised and 
possessed of such real estate as aforesaid. 

4. The third article provides as follows : 

Sect. 6. The members of the legislature 
shall receive for their services, a sum not 
exceeding throe dollars a day, from the 
commencement of the session; but such 
pav shall not exceed in the aggregate, three 
hundred dollars for per diem allowance, ex¬ 
cept in proceedings for impeachment. The 
limitation as to the aggregate compensation 
shall not take effect until the year one thou¬ 
sand eight hundred and forty-eight. When 
convened in extra session by the governor, 
they shall receive three dollars per day. 
They shall also receive the sum of one dol¬ 
lar for every ten miles they shall travel, in 
going to and returning from their place of 
meeting on the most usual route. The 
speaker of the assembly shall, in virtue of 
his office, receive an additional compensa¬ 
tion equal to one-third of liis per diem 
allowance as a member. 

Sect. 7. No member of the legislature 
shall receive any civil appointment within 
this state, or to the senate of the United 
States, from the governor, the governor and 
senate, or from the legislature, during the 
term for which he shall have been elected; 
and all such appointments, and all yotes 
given for any such member, for any such 
office or appointment, shall be void. 

Sect. 8. No person being a member of 
congress, or holding any judicial or military 
office under the United States, shall hold a 
seat in the legislature. And if any person 
shall, after his election as a member of the 
legislature, be elected to congress, or ap¬ 
pointed to any office, civil or military, under 
the government of the United States, his 
acceptance thereof shall vacate his seat. 

Sect. 9. The elections of senators and 
members of assembly, pursuant to the pro¬ 
visions of this constitution, shall be held on 
the Tuesday succeeding the first Monday of 
November, unless otherwise directed by the 
legislature. 

Sect. 10. A majority of each house shall 
constitute a quorum to do business. Each 
house shall determine the rules of its own 
proceedings, and be the judge of the elec¬ 
tions, returns and qualifications of its own 
members, shall choose its own officers, and 
tbe senate shall choose a temporary presi¬ 


dent, when the lieutenant governor shall 
not attend as president, or shall act as 
governor. 

Sect. 11. Each house shall keep a jour¬ 
nal of its proceedings, and publish the same, 
except such parts as may require secrecy. 
The doors of each house shall be kept 
open, except when the public welfare shall 
require secrecy. Neither house shall, with¬ 
out the consent of the other, adjourn for 
more than two days. 

Sect. 12. For any speech or debate in 
either house of the legislature, the mem¬ 
bers shall not be questioned in any other 
place. 

5. —1. The senate consists of thirty-two 
members, chosen by the electors. The 
state is divided into thirty-two districts, 
and each district elects one senator. 

6. Senators are chosen for two years. 

7. —2. The assembly shall consist of 
one hundred and twentj T -eight members. 
Art. 3, s. 2. 

8. The state shall be divided into as¬ 
sembly districts as provided by the fifth 
section of the third article of the constitu¬ 
tion as follows : 

“ The members of assembly shall be ap < 
portioned among the several counties of this 
state, by the legislature, as nearly as may 
be, according to the number of their respec¬ 
tive inhabitants, excluding aliens, and per¬ 
sons of color not taxed, and shall be chosen 
by single districts. 

66 The several boards of supervisors in 
such counties of this state, as are now 
entitled to more than one member of as¬ 
sembly, shall assemble on the first Tuesday 
of January next, and divide their respccti\e 
counties into assembly districts equal to 
the number of members of assembly to 
which such counties are now severally enti¬ 
tled by law, and shall cause to be filed iu 
the offices of the secretary of state and the 
clerks of their respective counties, a de¬ 
scription of such assembly districts, specify¬ 
ing the number of each district and the 
population thereof, according to the last 
preceding state enumeration, as near as can 
be ascertained. Each assembly district 
shall contain, as nearly as may be, an equal 
number of inhabitants, excluding aliens and 
persons of color not taxed, and shall con¬ 
sist of convenient and contiguous territory ] 
but no towu shall be divided iu the forma¬ 
tion of assembly districts. 

“ The legislature, at its first session after 
the return of every enumeration, shall re- 
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apportion the members of assembly among 
the several counties of this state, in manner 
aforesaid, and the boards of supervisors in 
such counties as may be entitled, under 
such reapportion men t, to more than one 
member, shall assemble at such time as the 
legislature making such reapportionment 
shall prescribe, and divide such counties 
into assembly districts, in the manner here¬ 
in directed; and the apportionment and 
districts so to be made, shall remain unal¬ 
tered until another enumeration shall be 
taken under the provisions qf the preceding 
section. 

“ Every county heretofore established and 
separately organized, except the county of 
Hamilton, shall always be entitled to one 
member of the assembly, and no new county 
shall be hereafter erected, unless its popu¬ 
lation shall entitle it to a member. 

u The county of Hamilton shall elect 
with the county of Fulton, until the popu¬ 
lation of the county of Hamilton shall, 
according to the ratio, be entitled to a 
member.” 

9. The members of assembly are elected 
annually. 

10. —§ 2. The fourth article vests the 
executive power as follows : 

“Sect. 1. The executive power shall 
be vested in a governor, who shall hold his 
office for two years ; a lieutenant governor 
shall be chosen at the same time, and for 
the same term. 

“ Sect. 2. No person except a citizen 
of the United States, shall be eligible to 
the office of governor : nor shall any per¬ 
son be eligible to that office, who shall not 
have attained the age of thirty years, and 
who shall not have been five years next 
preceding his election, a resident within 
this state. 

“ Sect. 3. The governor and lieutenant 
governor shall be elected at the times and 
places of choosing members of the assem¬ 
bly. The persons respectively having the 
highest number of votes for governor and 
lieutenant governor, shall be elected ; but 
in case two or more shall have an equal 
and the highest number of votes for go¬ 
vernor, or for lieutenant governor, the two 
houses of the legislature at its next annual 
session, shall, forthwith, by joint ballot, 
choose one of the said persons so having 
an equal and the highest number of votes 
for governor or lieutenant governor, 

“ Sect. 4. The governor shall be com- 
piander-in-chief of the military and naval 


forces of the state. He shall have powoi 
to convene the legislature (or the senate 
only) on extraordinary occasions. He shah 
communicate by message to the legislature 
at every session, the condition of the state, 
and recommend such matters to them as lie 
shall judge expedient. He shall transact 
all necessary business with the officers of 
government, civil and military. He shall 
expedite all such measures, as may be re¬ 
solved upon by the legislature, and shall 
take care that the laws are faithfully exe¬ 
cuted. He shall, at stated times, receive 
for his services, a compensation to be esta¬ 
blished by law, which shall neither be in¬ 
creased nor diminished after his election 
and during his continuance in office. 

“ Sect. 5. The governor shall have the 
power to grant reprieves, commutations and 
pardons after conviction, for all offences 
except treason and cases of impeachment, 
upon such conditions, and with such restric¬ 
tions and limitations, as he may think pro¬ 
per, subject to such regulation as may be 
provided by law relative to the manner of 
applying for pardons. .Upon conviction for 
treason, he shall have power to suspend the 
execution of the sentence, until the case 
shall be reported to the legislature at its 
next meeting, when the legislature shall 
either pardon, or commute the sentence, 
direct the execution of the sentence, or 
grant a further reprieve. He shall annually ‘ 
communicate to the legislature each case of 
reprieve, commutation or pardon granted; 
stating the name of the convict, the crime 
of which he was convicted, the sentence 
and its date, and the date of the commu¬ 
tation, pardon or reprieve. 

u Sect. 6. In case of the impeachment 
of the governor, of his removal from office, 
death, inability to discharge the powers and 
duties of the said office, resignation or ab¬ 
sence from the state, the powers and duties 
of the office shall devolve upon the lieuten¬ 
ant governor for the rosiduc of the term, or 
until the disability shall cease. Eut when 
the governor shall, with the consent of the 
legislature, be out of the state in time of 
war, at tile head of a military force thereof, 
he shall continue commander-in-chief of all 
the military force of the state. 

u Sect. 7. The lieutenant governor shall 
possess the same qualifications of eligibility 
for office as the governor. Ho shall be 
president of the senate, but shall have only 
a casting vote therein. If during a vacancy 
of the office of governor, the lieutenant 
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porernor shall ho in peached, displaced, 
resign, die, or become in capable of perform¬ 
ing the dutit's of his office, or be absent 
from the state, the president of the senate 
shall act as governor, until the vacancy be 
filled, or the disability shall cease, 

“ Sect. 8. The lieutenant governor shall, 
while acting as such, receive a compensation 
which shall be fixed by law, and which shall 
not be increased or diminished during bis 
continuance in office. 

“ Sect. 9. Every bill which shall have 
passed the senate and assembly, shall, be¬ 
fore it becomes a law, be presented to the 
governor; if he approve, be shall sign it; 
but if not, he shall return it with his objec¬ 
tions to that house in which it shall have 
originated ; who shall enter the objections 
at large on their journal, and proceed to 
reconsider it. If after such reconsideration, 
two-thirds of the members present shall 
agree to pass the hill, it shall he sent, 
together with the objections, to the other 
house, by which it shall likewise he recon¬ 
sidered : and if approved by two-thirds of 
all the members present, it shall become a 
law, notwithstanding the objections of the 
governor. But in all such cases, the votes 
of both houses shall be determined by yeas 
and nays, and the names of the members 
voting for and against the bill, shall be 
entered on the journal of each house re¬ 
spectively. If any bill shall not be returned 
by the governor within ten days (Sundays 
excepted) after it shall have been presented 
to him, the same shall he a law, in like 
manner as if he had signed it, unless the 
legislature shall, by their adjournment, pre¬ 
vent its return; in which case it shall not 
he a law.” 

11.—§ 3. The sixth article distributes 
the judicial power as follows : 

“ Sect. 1. The assembly shall have the 
power of impeachment, by the vote of a ma¬ 
jority of all the members elected. The court 
for the trial of impeachments, shall be com¬ 
posed of the president of the senate, the 
senators, or a major part of them, and the 
judges of the court of appeals, or the major 
part of them. (Jn the trial of an impeach¬ 
ment against the governor, the lieutenant go¬ 
vernor shall not act as a member of the court. 
No judicial officer shall exercise his office 
after he shall have been impeached, until he 
shall have been acquitted. Before the trial 
of an impeachment, the members of the court 
shall take an oath or affirmation, truly and 
impartially to try the impeachment, accord- 
\ OL. II.—P 
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ing to evidence; and no person shall be 
convicted without the concurrence of two- 
thirds of the members present. Judgment 
in cases of impeachment, shall not extend 
further than to removal from office, or re¬ 
moval from office and disqualification to 
hold and enjoy any office of honor, trust, or 
profit under this state ; hut the party im¬ 
peached shall be liable to indictment, and 
punishment according to law. 

“ Sect. 2. There shall be a court of ap¬ 
peals, composed of eight judges, of whom 
four shall be elected by the electors of the 
state for eight years, and four selected from 
the class of justices of the supreme court, 
having the shortest time to serve. Provi¬ 
sion shall he made by law, for designating 
one of the number elected, as chief judge, 
and for selecting such justices of the supreme 
court, from time to time, and for so classi¬ 
fying those elected, that one shall he elected 
every second year. 

“ Sect. 3. There shall he a supreme 
court having general jurisdiction in law and 
equity. 

“ Sect. 4. The state shall he divided 
into eight judicial districts, of which the 
city of New York shall he one: the others 
to be hounded by county lines, an cl to be 
compact, and equal in population, as nearly 
as may he. There shall be four justices of 
the supreme court in each district, and as 
many more in the district composed of the 
city of New York, as may from time to time 
be authorized by law, hut not to exceed in 
the whole such number in proportion to its 
population, as shall he in conformity with 
the number of such judges in the residue of 
the state in proportion to its population. 
They shall be classified so that one of the 
justices of each district shall go out of 
office at the end of every two years. After 
the expiration of their terms under such 
classification, the term of their office shall 
be eight years. 

“ Sect. 5. The legislature shall have the 
same powers to alter and regulate the juris¬ 
diction and proceedings in law and equity, 
as they have heretofore possessed. 

“Sect. 6. Provisions may be made by 
law for designating, from time to time, one 
or more of the said justices, who is not a 
judge of the court of appeals, to preside av 
the general terms of the said court to b< 
held in the several districts. Any three oi 
more of the said justices, of whom one ot 
the said justices so designated shall always 
be one, may hold such general terms. And 
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any one or more of the justices may hold 
special terms and circuit courts, and any 
one of them may preside in courts of oyer 
and terminer in any county. 

“ Sect. 7. The judges of the court of 
appeals and justices of the supreme court, 
shall severally receive, at stated times, for 
their services, a compensation to be estab¬ 
lished by law, which shall not be increased 
or diminished during their continuance in 
office. 

“ Sect. 8. They shall not hold any other 
office or public trust. All votes for either 
of them, for any elective office, (except that 
of justice of the supreme court, or judge of 
the court of appeals,) given by the legis¬ 
lature or the people, shall be void. They 
shall not exercise any power of appointment 
to public office. Any male citizen of the 
age of twenty-one years, of good moral 
character, and who possesses the requisite 
qualifications of learning and ability, shall 
be entitled to admission to practice in all 
the courts of this state. 

“ Sect. 9. The classification of the justices 
of the supreme court; the times and place 
of holding the terms of the court of appeals, 
and of the general and special terms of the 
supreme court within the several districts, 
and the circuit courts and courts of oyer 
and terminer within the several counties, 
shall be provided for by law. 

u Sect. 10. The testimony in equity cases 
shall be taken in like manner as in cases at 
law. 

a Sect. 11. Justices of the supreme court 
and judges of the court of appeals, may be 
removed by concurrent resolution of both 
houses of the legislature, if two-thirds of all 
the members elected to the assembly, and a 
majority of all the members elected to the 
senate, concur therein. All judicial officers, 
except those mentioned in this section, and 
except justices of the peace, and judges and 
justices of inferior courts not of record, may 
be removed by the senate, on the recom¬ 
mendation of the governor : but no removal 
shall be made by virtue of this section, 
unless the cause thereof be entered on the 
journals, nor unless the party complained 
of, shall have been served with a copy of 
the complaint against him, and shall have 
had an opportunity of being heard in Jiis 
defence. On the question of removal, the 
ayes and noes shall be entered on the 
' journals. • 

a Sect. 12. The judges of the court of 
appeals shall be elected by the electors of 


the state, and the justices of the supreme 
court by the electors of the several judicial 
districts, at such times as may be prescribed 
by law. 

u Sect. 13. In case the office of any 
judge of the court of appeals, or justice of 
the supreme court, shall become vacant be¬ 
fore the expiration of the regular term for 
which he was elected, the vacancy may be 
filled by appointment by the governor, until 
it shall be supplied at the next general 
election of judges, when it shall be filled 
by election, for the residue of the unexpired 
term. 

“ Sect. 14. There shall be elected in 
each of the counties of this state, except 
the city and county of New York, one 
county judge, who shall hold his office for 
four years. He shall hold the county court, 
and perform the duties of the office of surro¬ 
gate. The county court shall have such 
jurisdiction in cases arising in justices’ 
courts, and in special cases, as the legis¬ 
lature may prescribe, but shall have no 
original civil jurisdiction, except in such 
special cases. 

“ The county judge, with two justices of 
the peace, to be designated according to 
law, may hold courts of sessions, with such 
criminal jurisdiction as the legislature shall 
prescribe, and perform such other duties as 
may be required by law. 

“ The county judge shall receive an an¬ 
nual salary, to be fixed by the board of 
supervisors, which shall be neither increased 
nor diminished during his continuance in 
office. The justices of the peace for ser¬ 
vices in courts of sessions, shall be paid a 
per diem allowance out of the county trea- 
sury. 

iC In counties having a population ex¬ 
ceeding forty thousand, the legislature may 
provide for the election of a separate officer 
to perform the duties of the office of sur¬ 
rogate. 

a The legislature may confer equity ju¬ 
risdiction in special cases upon the county 
judge. 

“ Inferior local courts, of civil and cri¬ 
minal jurisdiction, may be established by 
the legislature in cities; and such courts, 
except for the cities of New York and Buf¬ 
falo, shall have an uniform organization and 
jurisdiction in such cities. 

“Sect. 15. The legislature may, on 
application of the board of supervisors, 
provide for the election of local officers, not 
to exceed two in any county, to discharge 
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the duties of county judge and of surrogate 
in cases of their inability, or of a vacancy, 
and to exercise such other powers in special 
cases as may be provided by law. 

“Sect. lt>. The legislature may reor¬ 
ganize the judicial districts at the first 
session after the return of every enumera¬ 
tion under this constitution, in the manner 
provided for in the fourth section of this 
article, and at no other time; and they 
wav, at such session, increaso or diminish 
the number of districts, but such increaso 
or diminution shall not be more than one 
district at anv one time. Each district 
shall havo four justices of the supreme 
court: but no diminution of the districts 
shall have the effect to remove a judge from 
office. 

“Sect. 17. The electors of the several 
towns shall, at their annual town meeting, 
and in such manner as the legislature may 
direct, elect justices of the peace, whose 
term of office shall be four years. In case 
of an election to fill a vacancy occurring 
before the expiration of a full term, they 
shall hold for the residue of the imexpired 
term. Their number and classification may 
be regulated by law. Justices of tha peace 
«nd judges or justices of inferior courts, 
not of record, and their clerks, may be re¬ 
moved, (after due notice and an opportunity 
of being heard in their defence) by such 
county, city or state courts as may be pre¬ 
scribed by law, for causes to be assigned in 
the order of removal. 

“ Sect. 18. All judicial officers of cities 
and villages, and all such judicial officers 
as may be created therein by law, shall be 
elected at such times and in such manner 
as the legislature may direct. 

“ Sect. 19. The clerks of the several 
counties of this state shall be clerks of the 
supreme court, with such powers and duties 
as shall be prescribed by law. A clerk for 
the court of appeals, to be ex-officio clerk 
of the supreme court, and to keep his office 
at the seat of government, shall be chosen 
by the electors of the state ; he shall hold 
Lis office for three years, and his compensa¬ 
tion shall be fixed by law and paid out of 
the public treasury. 

“ bee. 20. No judicial officer, except 
justices of the peace, shall receive, to his 
own use any fees nr perquisites of office. 
a ‘‘Sect. 21. The legislature may autho¬ 
rize the judgments, decrees and decisions of 
any local inferior court of record of original 
civil jurisdiction, established in a city, to be 
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removed for review directly into the court 
of appeals. 

“Sect. 22. The legislature shall provide 
for the speedy publication of all statute 
laws, and of such judicial decisions as it 
may deem expedient. And all laws and 
judicial decisions shall be free for publica¬ 
tion by any person. 

“ Sect. 28. Tribunals of conciliation may 
be established, with such powers and duties 
as may be prescribed by law ; but such 
tribunals shall have no power to render 
judgment to be obligatory on the parties, 
except they voluntarily submit their mat¬ 
ters in difference and agree to abide the 
judgment, or assent thereto, in the presence 
of such tribunal, in such cases as shall be 
prescribed by law.” 

“ Sect. 25. The legislature, at its first 
session after the adoption of this constitu¬ 
tion, shall provide for the organization of the 
court of appeals, and for transferring to it the 
business pending in the court for the correc¬ 
tion of errors, and for the allowance of writs 
of error and appeals to the court of appeals, 
from the judgments and decrees of the pre¬ 
sent court of chancery and supreme court, 
and of the courts that may be organized 
under this constitution.” 

12. The sixth article, section 24, pro¬ 
vides that the legislature, at its first session 
after the adoption of this constitution, shall 
provide for the appointment of three com¬ 
missioners, whose duty it shall be to revise, 
reform, simplify and abridge the rules and 
practice, pleadings, forms and proceedings 
of the courts of record of this state, and to 
report thereon to the legislature, subject to 
their adoption and modification from time 
to time. 

18. In pursuance of the provisions ot 
this section, commissioners were appointed 
to revise the laws on the subject of the 
practice, pleadings and proceedings of the 
courts of this state, who made a report to 
the legislature. This report, with some 
alterations, was enacted into a law on the 
12th of April, 1848, eh. 379, by which the 
forms of action are abolished, and the 
whole subject is extremely simplified. How 
it will work in practice, time will make 
manifest. 

NEWLY DISCOVERED EVIDENCE. 
That evidence which, after diligent search 
for it, was not discovered until after the 
trial of a cause. 

2. In general a new trial will be granted 
on the ground that new, important, and 
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material evidence has been discovered since 
the trial of the cause. 2 Wash. C. 0. 411. 
But this rule must be received with the fol¬ 
lowing qualifications : 1. When the evidence 
is merely cumulative, it is not sufficient 
ground for a new trial. 1 Sumn. 451 ; 6 
Pick. 114; 4 Halst. 228 ; 2 Caines, 129 ; 
4 Wend. 579 ; 1 A. K. Marsh. 151 ; 8 
John. 84; 15 John. 210; 5 Ham. 375 ; 
10 Pick. 16 ; 7 W. & S. 415 ; 11 Ohio, 
147 ; 1 Scamra. 490 ; 1 Green, 177 ; 5 
Pike, 403 ; 1 Askm. 141 ; 2 Ashin. 69 ; 3 
Venn. 72 ; 3 A. K. Marsh. 104. 2. When 

the evidence is not material. 5 S. & R. 41 , 

1 P. A. Browne, Appx. 71; 1 A. K. Marsh. 

151. 3. The evidence must be discovered 

after the trial, for if it be known before the 
verdict Inis been rendered, it is not newly 
discovered. 2 Sumn. 19 ; 7 Co wen, 369 ; 2 
A. K. Marsh. 42. 4. The evidence must 

be such, that the party could not by due 
diligence have discovered it before trial. 

2 Binn. 582 ; 1 Misso. 49 ; 5 Halst. 250 ; 

1 South. 338 ; 7 Halst. 225 ; 1 Blackf. 
367 ; 11 Con. 15; 1 Bay, 263, 491 ; 4 
Yeatos, 446 ; 2 Fairf. 218 ; 7 Mete. 478; 
Dudl. G. Rep. 85 ; 9 Shepl. 246; 14 Verm. 
414, 558 ; 2 Ashm. 41, 69; 6 Miss. 600 : 

2 Pike, 133 : 7 Yerg. 432 ; 6 Blackf. 496 ; 
1 Harr. 410. 

NEWSPAPERS. Papers for conveying 
news, printed and distributed periodically. 

2. To encourage their circulation the act 
of congress of March 3, 1825, 3 Story’s L. 
U. S. 1994, enacts, 

§ 29. That every printer of newspapers 
may send one paper to each and every other 
printer of newspapers within the United 
States, free of postage, under such regu¬ 
lations as the postmaster general shall 
provide. 

3. —§ 30. That all newspapers conveyed 
in the mail shall be under cover, open at 
one end, and charged with the postage of 
one cent each, for any distance not more 
than one hundred miles, and one and a half 
cents for any greater distance : Provided, 
That the postage of a single newspaper, 
from any one place to another, in the same 
state, shall not exceed one cent, and the 
postmaster general shall require those who 
receive newspapers by post, to pay always 
the amount of one quarter’s postage in ad¬ 
vance ; and should the publisher of any 
newspaper, after being three months pre¬ 
viously notified that his paper is not taken 
out of the office, to which it is sent for 
delivery, continue to forward such paper 


in the mail, the postmaster to whose office 
such paper is sent, may dispose of the same 
for the postage, unless the publisher shall 
pay it. If any person employed in any 
department of the post office, shall impro¬ 
perly detain, delay, embezzle, or destroy any 
newspaper, or shall permit any other person 
to do the like, or shall open or permit any 
other to open, any mail, or packet of news¬ 
papers, not directed to the office where he 
is employed, such offender shall, on convic¬ 
tion thereof, forfeit a sum, not exceeding 
fifty dollars, for every such offence. And 
if any other person shall open any mail or 
packet of newspapers, or shall embezzle or 
destroy the same, not being directed to such 
person, or not being authorized to receive 
or open the same, such offender shall, on 
the conviction thereof, pay a sum not ex¬ 
ceeding twenty dollars for every such 
offence. And if any person shall take, or 
steal, any packet, bag, or mail of news¬ 
papers, from, or out of any post office, or 
from any person having custody thereof, 
sueh person shall, on conviction, be im¬ 
prisoned, not exceeding three months, for 
every such offence, to be kept at hard labor 
during the period of sueh imprisonment. If 
any person shall enclose or conceal a letter, 
or other thing, or any memorandum in 
writing, in a newspaper, pamphlet, or maga¬ 
zine, or in any package of newspapers, 
pamphlets, or magazines, or make any 
writing or memorandum thereon, which lie 
shall have delivered into any post office, or 
to any person for that purpose, in order 
that the same may be carried by post, free 
of letter postage, he shall forfeit the sum of 
five dollars for every such offence ; and the 
letter, newspaper, package, memorandum, or 
other thing, shall not be delivered to the 
person to whom it is directed,^ until the 
amount of single letter postage is paid for 
each article of which the package is com¬ 
posed. No newspapers shall be received by 
the postmasters, to be conveyed by post, 
unless they are sufficiently dried and en¬ 
closed in proper wrappers, on which, beside* 
the direction, shall be noted the number of 
papers which are enclosed for subscribers, 
and the number for printers: Provided, 
That the number need not be endorsed, if 
the publisher shall agree to furnish the post¬ 
master, at the close of each quarter, a cer¬ 
tified statement of the number of papers 
sent in the mail, chargeable with postage. 
The postmaster general, in any contract ne 
may enter into for the conveyance of the 
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mail, may authorize the person with whom 
5 iu'h contract is to be made, to carry news¬ 
papers, magazines, and pamphlets, other 
than those conveyed in the mail : Provided, 
That no pro tor once shall be given to the 
publisher of one newspaper over that ot 
another, in the same place. A\ heu the 
mode of conveyance, and size of the mail, 
will admit of it, such magazines and pam¬ 
phlets as are published periodically, may be 
transported in the mail, to subscribers, at 
one and a half cents a sheet, for any dis¬ 
tance not exceeding one hundred miles, a nd 
two and a half cents for any greater dis¬ 
tance. And such magazines and pamphlets 
as are not published periodically, if sent in 
the mail, shall be charged with a postage 
of four cents on each sheet, for any distance 
not exceeding one hundred miles, and six 
cents for any greater distance. 

By the act of March o, 1851, c. 20, s. 2, 
it is enacted, That all newspapers not ex¬ 
ceeding three ounces in weight sent from | 
the office of publication to actual and bona 
fide subscribers, shall be charged with post¬ 
age as follows, to wit : weekly only, within 
the county where published, free; for any 
distance not exceeding fifty miles out of the 
county, fiye cents per quarter ; exceeding 
fifty, and not exceeding three hundred 
miles, ten cents per quarter; exceeding 
three hundred and not exceeding one thou¬ 
sand miles, fifteen cents per quarter; ex¬ 
ceeding one thousand and not exceeding 
two thousand miles, twenty cents per quar¬ 
ter ; exceeding two thousand and not ex¬ 
ceeding four thousand, twenty-fiye cents 
per quarter ; exceeding four thousand miles, 
thirty cents per quarter; newspapers pub¬ 
lished monthly, sent to actual and bona fide 
subscribers, one-fourth the foregoing rates; 
published semi-monthly, one-half the fore¬ 
going rates; semi-weekly, double those 
rates; tri-weekly, treble those rates; and 
oftener than tri-weekly, five times those 
rates; Provided, That newspapers not con¬ 
taining over three hundred square inches 
may be transmitted at one-fourth the above 
rates. See, as to ether newspapers, Postage . 

NEXT FRIEND. Ono who, without 
being regularly appointed guardian, acts 
for the benefit of an infant, married woman, 
or other person not sui juris . Vide Amy; 
Prockein Amy. 

NEXT OF KIN. This term is used to 
signify the relations of a party who has died 
intestate. 

2 . In general no one comes within thifl 


term who is not included in the provisions 
of the statutes of distribution. 3 Atk. 422, 
701 ; 1 Ves. sen. 84. A wife cannot, in 
general, claim as next of kin of her husband, 
nor a husband as next of kin of his wife. 
But when there are circumstances in a will 
which induce a belief of an intention to in¬ 
clude them under this term, they will be so 
considered, though in the ordinary sense of 
the word, they are not. Hov. Fr. 288, 9 ; 
1 My. & Keen, 82. Vide Branch; Kindred; 
Line . 

NEXUM, Rom . civ . law . Viewed as to 
its object and legal effect, nexum was either 
the transfer of the ownership of a thing, or 
the transfer of a thing to a creditor as a 
security. Accordingly in one sense nexum 
included mancipium , in another sense man- 
cipium and nexum are opposed in the same 
way in which sale and mortgage or pledge 
arc opposed. The formal part of both 
transactions consisted in a transfer per ecs 
et libram. The person who became nexus 
by the effect of a nexum, placed himself in a 
servile condition, not becoming a slave, his 
ingenuitas being only in suspense, and was 
said nexum inire. The phrases nexi datio, 
ncxi Kberatio, respectively express the con¬ 
tracting and the release from the obligation. 

2. The Roman law, asf to the payment 
of borrowed money, was very strict. A 
curious passage of Gellius (xx. 1 ) gives us 
the ancient mode of legal procedure in the 
case of debt as fixed by the Twelve Tables. 
If the debtor admitted the debt, or had 
been condemned in the amount of the debt 
by a judex, he bad thirty days allowed him 
for payment. At the expiration of this time 
he was liable to the manus injectio, and 
ultimately to be assigned over to the 
creditor (addictus) by the sentence of the 
praetor. The creditor was required to keep 
him for sixty days in chains, during which 
time he publicly exposed the debtor, on 
three nundinae, and proclaimed the amount 
of his debt. If no person released the 
prisoner by paying the debt, the creditor 
might sell him as a slave or put him to 
death. If there were several debtors, the 
letter of the law allowed them to cut the 
debtor in pieces, and take their share of hia 
body in proportion to their debt. Gellius 
says that there was no instance of a creditor 
ever having adopted this extreme mode of 
satisfying his debt. But the creditor might 
treat the debtor, who was addictus, as a 
slave, and compel him to work out his debt, 
and the treatment was often very sever© 



230 


NIG 


NIL 


r 


In this passage Gellius does not speak of 
nexi but only of addicti, which is sometimes 
alleged as evidence of the identity of nexus 
and addictus, but it proves no such identity. 
If a nexus is what he is here supposed to 
be, the laws of the Twelve Tables could not 
apply ; for when a man became nexus with 
espect to one creditor, he could not be¬ 
come nexus to another ; and if lie became 
nexus to several at once, in this case the 
creditors must abide by their contract in 
taking a joint security. This law of the 
Twelve Tables only applied to the case of a 
debtor being assigned over by a judicial 
sentence to several debtors, and it provided 
for a settlement of their conflicting claims. 
The precise condition of a nexus has, how¬ 
ever, been a subject of much discussion 
among scholars. Smith, Diet. Rom. & Gr. 
Antic]. h. v., and vide Mancipium. 

NIECE, domestic relations. The daugh¬ 
ter of a person’s brother or sister. Amb. 
514: 1 Jacob’s Ch. R. 207. 

NIEF, old Eng. law . A woman born 
in vassalage. In Latin she was called 
jYatim. 

NIENT COMPRISE. Not included. 
It is an exception taken to a petition, be¬ 
cause the thing desired is not contained in 
that deed or proceeding whereon the peti¬ 
tion is founded. Toml. Law Diet. 

Nient culpable. Not guilty; the 
name of a plea used to deny any charge of a 
criminal nature, or of a tort. 

Nient dedire. To say nothing. 

2 . These words are used to signify that 
judgment be rendered against a party, be¬ 
cause he does not deny the cause of action, 
i. e. by default. 

3. When a fair and impartial trial can¬ 
not be had in the county where the venue 
is laid, the practice in the English courts is, 
on an affidavit of the circumstances, to 
change it in transitory actions ; or in local 
actions they will give leave to enter a sug¬ 
gestion on the roll, with a nient dedire , in 
order to have the trial in another county. 

1 Tidd’s Pr. 655, 8 th ed. 

Nient le fait, pleading . The same as 
non est factum , a plea by which the defend¬ 
ant asserts that the deed declared upon is 
not his deed. 

NIGHT. That space of time during 
which the sun is below the horizon of the 
earth, except that short space which pre¬ 
cedes its rising and follows its setting, 
during which, by its light, the countenance 
of a man may be discerned. 1 Hale, P. C. 


550 ; 3 Inst. 63 5 4 Bl. Com. 224 ; 1 Hawk. 
P. C. 101 ; 3 Chit. Cr. Law, 1993; 2 
Leach, 710 ; Bac. Ab. Burglary. D ; 2 
East, P. C. 509 ; 2 Russ. Cr. 32 ; Rose. 
Cr. Ev. 278 ; 7 Dane’s Ab. 134. 

NIGHT WALKERS. Persons who 
sleep by day and walk by night; 5 E. III. c. 

14 ; that is, persons of suspicious appear¬ 
ance and demeanor, who walk by night. 

2 . Watchmen may undoubtedly arrest 
them, and it is said that private persons 
may also do so. 2 Hawk. P. C. 120 ; but 
see 3 Taunt. 14 ; Ham. N. P. 135. Vide 

15 Yin. Ab, 553 ; Dane’s Ab. Index, h. t. 
NIHIL CAPIAT PER BREVE, prac¬ 
tice. That he take nothing by bis writ. 
This is the judgment against the plaintiff 
in an action, either in bar or in abatement. 
When the plaintiff has commenced his pro¬ 
ceedings by bill, the judgment is nihil 
capiat per bill am. Co. Litt. 363. 

Nihil dicit. He says nothing. It is 
the failing of the defendant to put in a plea 
or answer to the plaintiff’s declaration by 
the day assigned ; and in this case judgment 
is given against the defendant of course, as 
he says nothing why it should not. Yide 
15 Vin. Ab. 556 ; Dane’s Ab. Index, h. t. 

Nihil habet. The name of a return 
made by a sheriff, marshal, or other proper 
officer, to a scire facias or other writ, when 
he has not been able to serve it on the de¬ 
fendant. 5 Whart. 367. 

2 . Two returns of nihil are in general 
equivalent to a service. Yelv. 112 ; 1 
Cowen, 70 : 1 Car. Law Repos. 491 : 4 
Blackf. 188 ; 2 Binn. 40. 

NIL DEBET, pleading. The general 
issue in debt or simple contract. It is in 
the following form : “ And the said C D, 

by E F, his attorney, comes and defends 
the wrong and injury, when, &c. and says, 
that lie does not owe the said sum of money 
above demanded, or any part thereof, in 
manner and form as the said A B hath 
above complained. And of this the said 
C D puts himself upon the country.” 
When, in debt on specialty, the deed is the 
only inducement to the action, the general 
issue is nil debet. Stephens on Pleading, 
174, n.; Dane’s Ab. Index, h. t. 

Nil iiabuit in tenementis, pleading. 

A plea by which the defendant, who is sued 
by his landlord in debt for rent upon a lease, 
but by deed indented, by which lie denies 
his landlord’s title to the premises, that he 
has no interest in the tenements. 2 Lill. Ab. 
214; 12 Yin. Ab. 184 5 15 Vin. Ab. 556 ; 
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Woodf. L. & T. 330; Com. Pig. Pleader, 
2 W 48: Co. Pitt. 47 b; Dane’s Ab. Index, 
h. t.; 3 E. C. L. K. 169, n.; 1 Holt’s R. 489. 

NISI. This word is frequently used in 
legal proceedings to denote that something . 
has been done, which is to be valid unless 
something else shall be done within a cer¬ 
tain time to defeat it. For example, an 
order nmv be made that if on the day ap¬ 
pointed to show cause, none be shown, an 
injunction will be dissolved of course, on 
motion, and production of an affidavit of 
service of the order. This is called an OTdeT 
■nisi. Ch. Pr. 547. Under the compulsory 
arbitration law of Pennsylvania, on the 
tiling of the award, judgment nisi is to be 
entered : which judgment is to be as valid 
as if it had been rendered on the verdict of 
a jury, unless an appeal be entered within 
the time required by the law. 

Nisi prii:s. These words, which signify 
unless before , are the name of a court. The 
name originated as follows : Formerly, an 
action was triable only in the court where 
it was brought. But it was provided by 
Magna Charta, in ease of the subject, that 
assises of novel disseisin and mort d’ances- 
tnr (then the most usual remedies,) should 
thenceforward instead of being tried at 
Westminster, in the superior court, be taken 
in their proper counties ; and for this pur¬ 
pose justices were to be sent into every 
county once a year, to take these assises 
there. 1 Reeves, 246 ; 2 Inst. 422, 3, 4. 
These local trials being found convenient, 
were applied not only to assises, but to other 
actions ; for, by the statute of 13 Edw. I. 
c. 30, it is provided as the general course 
of proceeding, that writs of venire for sum¬ 
moning juries in the superior courts, shall 
be in the following form. Prsecipimus tibi 
quod veneri facias coram justiciariis nostris 
apud Westm. in Octabis Scti Michaelis, nisi 
talis et talis , tali, die et loco ad partes Mas 
venerint , duodecim, &c. Thus the trial was 
to be had at Westminster, only in the event 
of its not previously taking place in the 
county, before the justices appointed to take 
the assises. It is this provision of the statute 
of X {<[ Prius, enforced by the subsequent sta¬ 
tute of 14 Ed. III. c. 16, which authorizes, in 
England, a trial before the justices of assises, 
in lieu of the superior court, and gives it the 
name of a trial by nisi prius. Steph. PI. 
App. xxxiv.; 3 Bl. Corn. 58; 1 Reeves, 
245,382; 2 Reeves, 170; 2 Com. Dig. 
Courts, D b, page 316. 

2 . Where courts bearing this name exist 


in the United States, they are instituted by 
statutory provision. 4 W. & S. 404. 

Nisi prius roll, Eng. practice . A 
transcript of a case made from the plea roll, 
and includes the declaration, plea, replica¬ 
tion, rejoinder, &c. and the issue. Eunom. 
Dial. 2, § 28, 29, p. 110, 111. After the 
nisi prius roll is returned from the trial, it 
assumes the name of postea. (q. v.) 

NO AWARD. The name of a plea tc 
an action or award. 1 Stew. 520; 1 Chip 
R. 131 ; 3 Johns. 367. See Nul Jigard. 

NO BILL. These words are frequently 
used by grand juries. They are endorsed 
on a bill of indictment when the grand jury 
have not sufficient cause for finding a true 
bill. They are equivalent to Not found , 
(q. v.) or Ignoramus, (q. v.) 2 Nott & 

McC. 558. 

NOBILITY. An order of men in seve¬ 
ral countries to whom privileges are granted 
at the expense of the rest of the people. 

2. The constitution of the United States 
provides that no state shall “ grant any title 
of nobility ; and no person can become a 
citizen of the United States until he has 
renounced all titles of nobility.” The Fede¬ 
ralist, No. 84 ; 2 Story, Law r s U. S. 851. 

3. There is not in the constitution any 
general prohibition against any citizen 
whomsoever, whether in public or private 
life, accepting any foreign title of nobility. 
An amendment of the constitution in this 
respect has been recommended by congress, 
but it has not been ratified by a sufficient 
number of states to make it a part of the 
constitution, Rawle on the Const. 120 ; 
Story, Const. § 1346.“ 

NOLLE PROSEQUI, practice . An 
entry made on the record, by which the 
prosecutor or plaintiff declares that he will 
proceed no further. 

2. A nolle prosequi may be entered 
either in a criminal or a civil case. In 
criminal cases, a nolle prosequi may be en¬ 
tered at any time before the finding of the 
grand jury, by the attorney general, and 
generally after a true bill has been found ; 
in Pennsylvania, in consequence of a statu¬ 
tory provision, no nolle prosequi can be en¬ 
tered after a bill has been found, without 
leave of the court, except in cases of assault 
and battery, fornication and bastardy, on 
agreement between the parties, or in prose¬ 
cutions for keeping tippling houses. Act 
of April 29,1819, s. 4,7 Smith’s Laws, 227. 

3. A nolle prosequi may be entered as to 
one of several defendants. 11 East, R. 307 
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4. The effect of a nolle prosequi , when 
obtained, is to put the defendant without 
day, but it does not operate as an acquittal; 
for he may be afterwards reindicted, and 
even upon the same indictment, fresh pro¬ 
cess may be awarded. 6 Mod. 261; 1 
Salk. 59; Coni. Dig. Indictment. K; 2 
Mass. It. 172. 

5. In civil coses , a nolle prosequi is con¬ 
sidered, not to be of the nature of a retraxit 
or release, as was formerly supposed, but an 
agreement only, not to proceed either against 
some of the defendants, or as to part of the | 
suit. Vide 1 Saund. 207, note 2 , and the j 
authorities there cited. 1 Chit. PI. 546.- 
A nolle prosequi is now held to be no bar 
to a future action for the same cause, ex¬ 
cept in those cases where, from the nature 
of the action, judgment and execution 
against one, is a satisfaction of all the da¬ 
mages sustained by the plaintiff. 3 T. It. 
511 5 1 Wils. 98. 

6 . In civil cases, a nolle prosequi may 
be entered as to one of several counts; 7 
Wend. 301 ; or to one of several defend¬ 
ants ; 1 Pet. R. 80; as in the case of 
a joint contract, where one of two defend¬ 
ants pleads infancy, the plaintiff may enter 
a nolle prosequi ' as to him, and proceed 
against the other. 1 Pick. 500. See, gene¬ 
rally, 1 Pet. R. 74; see 2 Rawle, 334; 1 
Bibb, 337 ; 4 Bibb, 387, 454 ; 3 Cowen, 
374; 5 Gill & John. 489; 5 Wend. 224; 
20 John. 126 ; 3 Cowen, 335 ; 12 WeOd. 
110 ; 3 Watts, 460. 

NOMEN COLLECTIVUM. This ex¬ 
pression is used to signify that a word in 
the singular number is to be understood in 
the plural in certain cases. 

2. Misdemeanor, for example, is a word 
of this kind, and when in the singular, may 
be taken as nomen collectivum, and includ¬ 
ing several offences. 2 Barn. & Adolp. 75. 
Heir, in the singular, sometimes includes 
all the heirs. 

Nomen generalissimum. A name which 
applies generally to a number of things ; as, 
land, which is a general name by which 
everything attached to the freehold will 
pass. 

NOMINAL. Relating to a name. 

2 . A nominal plaintiff is one in whose 
name an action is brought, for the use of 
another. In this case, the nominal plaintiff 
ha3 no control over the action, nor is he 
responsible for costs. 1 Dali. 139 ; 2 Watts, 
R. 12. 

3. A nominal partner is one, who, with- 


! out having an actual interest in the profits 
of a concern, allows his name to be used, or 
agrees that it shall be continued therein, as 
a partner ; such nominal partner is clearly 
I liable to the creditors of the firm, as a gene- 
! ral partner, although the creditors were ig¬ 
norant at the time of dealing, that his name 
was used. 2 H. Bl. 242, 246 ; 1 Esp. R. 
31; 2 Campb. 302 ; 16 East, R. 174 ; 2 
B. & C. 411. 

Nominal plaintiff. One who is named 
as the plaintiff in an action, but who has no 
interest in it. having assigned the cause or 
right of action to another, for whose use it 
is brought. 

2. In general, he cannot interfere with 
the rights of his assignee, nor will he be 
permitted to discontinue the action, or to 
meddle with it. 1 Wheat. R. 233 ; 1 John. 
Oas. 411 ; 3 John. Oas. 242 ; 1 Johns. R. 
532, n.; 3 Johns. R. 426 ; 11 Johns. R. 
47 ; 12 John. R. 237 ; 1 Phil. Ev. 90 : 
Cowcn’s note 172 ; Grccnl. Ev. § 173 ; 7 
Cranch, 152. 

NOMINATE CONTRACT, civil law . 
Nominate contracts are those which have a 
particular name to distinguish them; as, 
purchase and sale, hiring, partnership, loan 
for use, deposit, and the like. Dig. 2 , 14, 
7, 1. Innominate contracts, (q. v.) are 
those which have no particular name. Dig. 
19, 4, 1 , 2 ; Code, 4, 64, 3. 

NOMINATION. This word has several* 
significations. 1. An appointment ; as, I 
nominate A B, executor of this my last 
will. 2. A proposition ; the word nominate 
is used in this sense in the constitution of 
the United States, art. 2, s. 2 , the presi¬ 
dent “ shall nominate, and by and with the 
consent of the senate, shall appoint ambas¬ 
sadors,” &c. 

NOMINE PCENiE, contracts . The name 
of a penalty incurred by the lessee to the 
lessor, for the non-payment of rent at the 
day appointed by the lease or agreement for 
its payment. 2 LilL Ab. 221. It is usu¬ 
ally a gross sum of money, though it may 
be any thing else, appointed to be paid by 
the tenant to the reversioner, if the duties 
are in arrear, in addition to the duties them¬ 
selves. Ilain. N. P. 411, 412. 

2. To entitle himself to the nomine 
poena, the landlord must make a demand of 
the rent on the very day, as in the case of 
a reentry. 1 Saund. 287 b, note; 7 Co. 

28 b; Co. Litt. 202 a; 7 T. R. 117. A 
distress cannot be taken fora nominepaena, 
unless a special power to distrain be annexed 
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to it bv deed. 3 Bouv. Inst. n. 2451. 
Vide Bac. Ab. Rent, K4 ; Woodf. L. AT. 
253 ; Tho. Co. Litt. Index, h. t.; Dane’s 
Ab. Index, h. t. 

NOMINEE. One who has been named 
or proposed for au office. 

NON. Not. AY hen prefixed to other 
words, it is used as a negative; as non ac¬ 
cess, mm assumpsit. 

NON ACCEPTAVIT. The name of a 
plea to au action of assumpsit brought 
against the drawee of a bill of exchange 
upon a supposed acceptance by him. Seo 
4 Mann. & Gr. 561; S. C. 43 E. C. L. 11 . 
292. 

NON ACCESS. The non existence of 
sexual intercourse is generally expressed by 
the words “ non access of the husband to 
the w ife which expressions, in a case of 
bastardy, are understood to mean the same 
thing. 2 Stark Ev. 218, n. 

2. In Pennsylvania, when the husband 
has access to the wife, no evidence short of 
absolute impotence of the husband, is suffi¬ 
cient to convict a third person of bastardy 
with the wife. 6 Binn. 283. 

3. In the civil law the maxim is, Pater 
is est quern nuptiae demons!rant. Toull. 
tom. 2 , n. 787. The Code Napoleon, art. 
312, enacts, “ que Penfant con^u pendant le 
manage a pour pere le mari.” See also 1 
Browne’s R. Appx. xlvii. 

4. A married woman cannot prove the 
non access of her husband. Id. See 8 East, 
202 ; 4 T. R. 251; 11 East, 132 ; 13 Ves. 
58 : 8 East, R. 193 ; 12 East, R. 550 ; 4 
T. R. 251,336 ; 11 East, R. 132 ; 6 T. R. 
330. 

NON AGE. By this term is understood 
that period of life from the birth till the 
arrival of twenty-one years. In another 
sense it means under the proper age to be 
of ability to do a particular thing; as, when 
non age is applied to one under the age of 
fourteen, who is unable to marry. 

NON ASSUMPSIT, pleading. The 
general issue in trespass on the case, in the 
species of assumpsit. Its form is, “ And 
the said C D, by E F, his attorney, comes 
and defends the wrong and injury, when, 
Ac., and says, that he did not undertake or 
promise, in manner and form as the said A 
B, hath above complained. And of this he 
puts himself upon the country.” 

2 . Under this pica ^lmost every matter 
may be given in evidence, on the ground, it 
is said, that as the action is founded on the 
eontract, and the injury is the non perfor¬ 


mance of it, evidence which disaffirms the 
obligation of the contract, at the time when 
the action was commenced, goes to the gist 
of the action. Gilb. C. P. 65 ; Salk. 279; 
2 Str. 738; 1 B. & P. 481. Vide 12 
Vin. Ab. 189; Com Dig. Pleader, 2 G 1. 

Non AsstMPSiT infra sex annos. The 
name of a plea by which the defendant 
avers that he did not assume to perform the 
assumption charged in the declaration within 
six years. 

2. The act of limitation bars the reco¬ 
very of a simple contract debt after six 
years; when a defendant is sued on such a 
contract, and it is more than six years since 
he entered into the contract, he pleads this 
plea by the following formula : “ and saith 
that the aforesaid plaintiff the action afore¬ 
said hereof against him he ought not to 
have, because he saith that he did not 
undertake, &c., and this he is ready to ve¬ 
rify.” Vide Actio non accrevit infra sex 
annos. 

NON BIS IN IDEM, civil law. This 
phrase signifies that no one shall be twice 
tried, for the same offence; that is, that when 
a party accused has been once tried by a 
tribunal in the last resort, and either con¬ 
victed or acquitted, he shall not again be 
tried. Code 9, 2 , 9 & 11. Merl. Repert. 
h. t. Vide art. Jeopardy. 

NON CEPIT MODO ET FORMA, 
pleading. The general issue in replevin. 
Its form is, u And the said C D, by E F, 
his attorney, comes and defends the wrong 
and injury, wbten, &c., and says, that lie did 
not take the said cattle, (or ‘ goods and 
chattels , 5 according to the subject of the 
action,) in the said declaration mentioned, 
or any of them, in manner and form as the 
said A B hath above complained. And of 
this the said C D puts himself upon the 
country . 55 

2. This issue applies to a case where 
the defendant has not, in fact, taken the 
cattle or goods, or where he did not take 
them, or have them in the place mentioned 
in the declaration. The declaration alleges 
that the defendant “ took certain cattle or 
goods' of the plaintiff, in a certain place 
called , 55 &c.; and the general issue states, 
that he did not take the said cattle or goods, 
*• in manner and form as alleged ; 55 which 
involves a denial of the taking, and of the 
place in which the taking was alleged to 
have been, the place being a material point 
in this action. Steph. Pi. 183, 4: 1 Chit. 
PI. 490. 
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NON CLAIM. An omission or neglect 
by one entitled to make a demand within 
the time limited by law ; as, when a con¬ 
tinual claim ought to be made, a neglect 
to make such claim within a year and a 
day. 

NON COMPOS MENTIS, persons . 
These words signify not of sound mind, 
memory, or understanding. This is a ge¬ 
neric term, and includes all the species of 
madness, whether it arise from, 1 , idiocy; 
2, sickness; 3, lunacy; or 4, drunkenness. 
Co. Litt. 247; 4 Co. 124; 1 Pliillim. 11. 
100 ; 4 Com. Dig. 613; 5 Com. Dig. 18G ; 
Shelf, on Lunatics, 1 ; and the articles 
Idiocy; Lunacy . 

NON CONCESSIT, Eng. lauo. The 
name of a plea by which the defendant 
denies that the crown granted to the plain¬ 
tiff by letters patent, the rights which he 
claims as a concession from the king; as, 
for example, when a plaintiff sues another 
for the infringement of his patent right, the 
defendant may deny that the crown has 
granted him such a right. 

2. The plea of non concessit does not 
deny the grant of a patent, but of the 
patent as described in the plaintiff’s decla¬ 
ration. 3 Burr. 1544; 6 Co. 15, b. 

NON CONFORMISTS, English law . 
A name given to certain dissenters from the 
rites and ceremonies of the church of Eng¬ 
land. 

NON CONSTAT. It does not appear. 
These words are frequently used, particu¬ 
larly in argument; as, it was moved in 
arrest of judgment that the declaration was 
not good, because non constat whether A B 
was seventeen years of age when the action 
was commenced. Sw. pt. 4, § 22, p. 331. 

NON C1JLPABILLS, pleading. Not 
guilty, (q. v.) It is usually abbreviated 
non cut . 16 Yin. Ab. 1. 

NON DAMNIFIC AT US, pleading. A 
plea to an action of debt on a bond of in¬ 
demnity, by which the defendant asserts 
that the plaintiff has received no damage; 
in other words that he is not damnified . 1 

B. & P. 640, n. a; 1 Taunt. R. 428; 1 
Saundc 116, n. 1 ; 2 Saund. 81; 7 Wontw. 
PI. 615, 616; 1 II. Bl. 253; 2 Lill. Ab. 
224 ; 14 John. R. 177; 5 John. R. 42 ; 20 
John. Rep. 153; 3 Cowen, R. 313; 10 
Wheat R. 396, 405 ; 3 Halst. R. 1. 

NON DEDIT, pleading. The general 
issue in formedou. See JVe dona pas. 

, NON DEMISIT, pleading . A plea pro¬ 
per to be pleaded to an action of debt for 


rent, when the plaintiff declares on a parol 
lease. Gilb. Debt, 436, 438 ; Bull. N. P. 
177 ; 1 Chit. PI. 477. 

2. It is improper to plead such plea 
when the demise is stated to have been by 
indenture. Id.; 12 Yin. Ab. 178 ; Com. 
Dig. Pleader, 2 W 48. 

NON DETINET, pleading . The gene¬ 
ral issue in an action of detinue. Its form is 
as follows : “ And the said C D, by E F, his 
attorney, comes and defends the wrong and 
injury,.when, &c., and says, that he does 
not detain the said goods and chattels (or, 

4 deeds and writings,’ according to the sub¬ 
ject of the action,) in the said declaration 
specified, or any part thereof, in manner and 
form as the said A B hath above complained. 
And of this the said C D puts himself 
upon the country.” 

! 2. In debt on simple contract, in the 

case of executors and admmistrrators, in¬ 
stead of pleading nil debet , the plea should 
be u doth not detain.” 6 East, R. 549 ; 
Bac. Abr. Pleas, I; 1 Chit. PI. 476. 

3. The pica of non detinet merely puts 
in issue the simple fact of detainer; when 
the defendant relies upon a justifiable de¬ 
tainer, he must plead it specially. 8 D. P 
C. 347 

NON EST FACTUM, pleading . The 
general issue in debt on bond or other 
specialty, and is, in form, as follows : u And 
the said C D, by E F, his attorney, comes 
and defends the wrong and injury, when, 
&e., and says, that the said supposed writing 
obligatory, (or 6 indenture,’ or c articles of 
agreement,’ according to the subject of the 
action,) is not his deed. And of this he 
puts himself upon the country.” 6 Rand. 
Rep. 86 ; 1 Litt. R. 158. 

2. Though non est factum is, in most 
cases, the general issue in debt on specialty, 
yet, when the deed is only inducement to 
the action, the general issue is nil debet . 
Steph. PL 174, n. 

3. In covenant the general issue is non 
est factum; and its form is similar to that 
in debt on a specialty. Id. 174. It is, 
however, said, that in covenant there is, 
strictly speaking, no general issue, as the 
plea of non est factum only puts the deed 
in issue, as in debt on a specialty, and not 
the breach of covenant or any other matter 
of defence. 1 Chit. PL 482. See, gene¬ 
rally, 1 Ilarring. R. 230; 6 Munf. R. 462 ; 
Minor, R. 103; 1 Harr. & Gill, 824; 13 
John. R. 430; 12 John. R. 337; 2 N. 
H. Rep. 74; 4 Wend. R. 519; 2 N. & 


NON 


NON 


235 


M. 492. Sec Issint; Special non est 
factum. 

NON EST EWE XT US, practice . The 
sheriff's return to a writ requiring him to 
arrest the person of the defendant, which 
signilies that he is not to be found Avithin 
his jurisdiction. The return is usually ab¬ 
breviated .V. E. L Chit. Pr. Index, h. t. 

XoX FE AS AX CE, torts, contracts. The 
liou-porforuiauce of some act which ought to 
he performed. 

2 . When a legislative act requires a 
person to do a thing, its non feasance will 
subject the party to punishmeut; as, if a 
statute require the supervisors of the high- 
wavs to repair such highways, the neglect 
to repair them may be punished. Vide 1 
Kuss. on Cr. 48. 

3. Mere non-feasance does not imply 
malice ; this is strongly exemplified in the 
ease of a plaintiff', who, having issued a writ 
of capias against his debtor, afterwards re¬ 
ceived the debt, and neglected to counter¬ 
mand the writ, in consequence of which the 
defendant was afterwards arrested. On a 
suit brought by the former defendant against 
the former plaintiff, it w T as held that the 
law did uot impose on the first plaintiff the 
dutv of countermanding his writ. If he 
had rtf used to give the countermand when 
requested, it might have been evidence of 
malice, but in such case there would have 
beeu something beyond mere non-feasance, 
an actual refusal. 1 B & P. 388 ; 3 East, 
It. 314; 2 Bos. & P. 1*29. 

4. There is a difference between non¬ 
feasance and misfeasance, (q. v.) or mal¬ 
feasance. (q. v.) Vide 2 Kent, Com. 443 ; 
Story on Bailm. § 9, 165; 2 Vin. Ab. 35 ; 
I Hawk. P. C. 13; Bouv. Inst. Index, h. t. 

2s OX FECIT. He did not make it. The 
name of a plea, for example, in an action 
of assumpsit on a promissory note. 3 Mann. 
& Gr. 446. 

XON FECIT VASTUM CONTRA 
PKOHIBITI0XEM. The name of a plea 
to an action iounded on a writ of estrepe- 
ment, that the defendant did not commit 
waste contrary to the prohibition. 3 Bl. 
Com. 226, 227. 

XON IXFREGIT CONVENTIONEM, 

pleading. A plea in an action of covenant. 
This plea is not a general issue, it merely 
denies that the defendant has broken the 
covenants on which he is sued. It being in 
the negative, it cannot be used where the 
breach is also in the negative. Bac. Ab. 
Covenant L; 3 Lev. 19; 2 Taunt. 278 : 


1 Aik. R. 150; 4 Dali. 436; 7 Cowcn, R. 
71. 

NON JOINDER, pleading , practice. 
The omission of some one of the persons 
who ought to have been made a plaintiff* or 
defendant along with others is called a non 
joinder. 

2. In actions upon contracts, where the 
contract has been made with several, if 
their interest were joint, they must all, if 
living, join in the action for its breach. 8 

S. & R. 308 ; 10 S. & R. 257 ; Minor, 
167; Hardin, 508. In such case the non 
joinder must be pleaded in abatement. Id.; 
3 Rouv. Inst. n. 2749. 

NOX T JURORS, English law . Persons 
who refuse to take the oaths, required by 
law, to support the government. 1 Dali. 
170. 

NON LIQUET. It is not clear. 

NON MODERATE CASTIGAVIT. 
The name of a faulty replication to a plea 
of moderate castigavit . (q. v.) This repli¬ 
cation, in such a case, is a negative preg¬ 
nant. Gould, PI. cli. 7, § 37. 

XON OBSTANTE, Engl, law . These 
words, which literally signify notwithstand¬ 
ing , are used to express the act of the 
English king, by which he dispenses with 
the law, that is, authorizes its violation. 

2 . He cannot by his license or dispensa¬ 
tion make an offence dispunishable which is 
malum in se; but in certain matters which 
are mala prohibita , he may, to certain per¬ 
sons and on special occasions, grant a non 
obstante. 1 Th. Co. Litt. 76, n. 19 ; Vaugh. 
330 to 359 ; Lev. 217 ; Sid. 6, 7 ; 12 Co. 
18; Bac. Ab. Prerogative, D. 7. Vide 
Judgment non obstante veredicto . 

NON OBSTANTE VEREDICTO. Not¬ 
withstanding the verdict. See Judgment 
non obstante vet'edido. 

NON OMITTAS, English practice. The 
name of a writ directed to the sheriff 
Where the bailiff of a liberty or franchise, 
who has the return of writs, neglects or re¬ 
fuses to serve a process, this writ issues 
commanding the sheriff to enter into the 
franchise and execute the process himself, 
or by hfe officer, non omittas propter ali - 
quam libertatem . For the despatch of busi¬ 
ness a non omittas is commonly directed in 
the first instance. 3 Chit. Pr. 190, 310. 

NON PROS, or NON PROSEQUITUR. 
The name of a judgment rendered against 
a plaintiff for neglecting to prosecute his 
suit agreeably to law and the rules of the 
court. Vide Grah. Pr. 763 ; 3 Chit. Pr. 
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910: 1 Sell. Pr. 359; 1 Penna. Pr. 84; 
Caines’ Pr. 102; 2 Arch. Pr. 204and 
article Judgment of JVon Pros. 

NON RESIDENCE, eccles. law. The 
absence of spiritual persons from their bene- 
flees. 

NON SUBMISSIT. The name of a plea 
to an action of debt or a bond to perform 
an award, by which the defendant pleads 
that he did not submit. Bac. Ab. Arbitr. 
&c., G. 

NON SUM INFORMATUS, pleading . 
I am not informed. Vide Informal us non 
sum . 

NON TENENT INSIMUL, pleadings . 
A plea to an action in partition, by which 
the defendant denies that he holds the pro¬ 
perty, which is the subject of the suit, to¬ 
gether with the complainant or plaintiff. 

NON TENUIT. He did not hold. The 
name of a plea in bar in replevin, when the 
plaintiff has avowed for rent arrear, by 
which the plaintiff avows that he did not 
hold in manner and form as the avowry 
alleges. 

NON TENURE, pleading . A plea in 
a real action, by which the defendant as¬ 
serted, that he did not hold the land, or at 
least some part of it, as mentioned in the 
plaintiff’s declaration. 1 Mod. 250. 

2. Non tenure is either a plea in bar or 
a plea in abatement. 14 Mass. 239 ; but 
see 11 Mass. 216. It is in bar, when the 
plea goes to the tenure , as when the tenant 
denies that he holds of the defendant, and 
says he holds of some other person. But 
when the plea goes to the tenancy of the 
land, as when the defendant pleads that he 
is not the tenant of the land, it is in abate¬ 
ment only. Id.; Bac. Ab. Pleas, &c., I 9. 

NON TERM. The vacation between two 
terms of a court. 

NON USER. The neglect to make use 
of a thing. 

2. A right which may be aquired by 
use, may be lost by non-user, and an ab¬ 
solute discontinuance of the use for twenty 
years affords presumption of the extinguish¬ 
ment of the right, in favor of some other 
adverse right. 5 Whart. Rep. 584 ; 23 
Pick. 141. 

3. As an enjoyment for twenty years 
is necessary to found the presumption of 
a grant of an easement, the general rule 
is, there must be a similar non-user to raise 
the presumption of a release. But in this 
case the owner of the servient premises 
must have done some act inconsistent with, 


or adverse to the existence of the right. 
See 2, Evans’s Pothier, 136; 10 Mass. R. 
183 ; 3 Campbl. R. 514 ; 3 Kent, Com. 
359 ; 1 Chit. Pr. 284, 285, 757 to 759, n. 
(s); 1 Ves, jr. 6, 8 ; 2 Supp. to Yes. jr. 
442 ; 2 Anstr. 603 ; S. C. on appeal, 1 
Dowl. R. 316 ; 4 Ad. & Ell 369 ; 6 Ncv. 
& M. 230. But the dereliction or abandon¬ 
ment of rights affecting lands is r\ot in 
all cases held to be evidenced by mere 
non-user. 

4. As an exception to the rule may he 
mentioned rights to mines and minerals, 
with the incidental privilege of boring and 
working them. 16 Ves. 390 ; 19 Ves. 156. 

5. In the civil law there is a similar 
doctrine : on this subject, vide Dig. 8, 6, 
5 ; Voet, Com. ad Pand. lib. 8, tit. 6, s. 
5 et 7 ; 3 Toull. n. 673 : Merl. Repert. 
mot Servitude, § 30, n. 6, aud § 33 ; Civ. 
Code of Louis, art. 815, 816. 

6 . Every public officer is required to use 
his office for the public good; a non-user of 
a public office is therefore a sufficient cause 
of forfeiture. 2 Bl. Com. 153 ; 9 Co. 50. 
JVon user , for a great length of time, will 
have the effect of repealing an old law. 
But it must be a very strong case which 
will have that effect. IS S. & R. 452 ; 1 
Bouv. Inst. n. 94. 

NONSENSE, construction . That which 
in a written agreement or will is unintelli¬ 
gible. 

2. It is a rule of law that an instrument 
shall be so construed that the whole, if 
possible, shall stand. When a matter is 
written grammatically right, but it is unin¬ 
telligible, and the whole makes nonsense, 
some words cannot be rejected to make sense 
of the rest; 1 Salk. 324 ; but when matter 
is nonsense by being contrary and repugnant 
to some precedent sensible matter, such re¬ 
pugnant matter is rejected. Ib. ; 15 \ in. 
Ab. 560 ; 14 Vin. Ab. 142. The maxim 
of the civil law on this subject agrees with 
this rule ; Qua; in testamento ita sunt scripta, 
ut intelligi non possent: perinde sunt, ac si 
ecripta non essent. Dig. 50,17, 73, 3. Vide 
articles Ambiguity; Construction; Interpret 
tation. 

3. In pleading, when matter is nonsense 
by being contradictory and repugnant to 
something precedent, the precedent matter, 
which is sense, shall not be defeated by the 
repugnancy which follows, but that which is 
contradictory shall be rejected; as in eject¬ 
ment where the declaration is of a demise 
on the second day of January, and that the 
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defendant paste*i scilicet 9 on the first of 
•lanunrv, eject oil him ; here the scilicet may 
he rejected as being expressly contrary to 
the poster and the precedent matter. 5 
East, 2V>: 1 Salk. 324. 

NONSUIT. The name of a judgment 
given against a plaintiff, when he is unable 
to prove his case, or when he refuses or 
neglects to proceed to the trial of a cause 
after it has been put at issue, without de¬ 
termining such issue. 

*2. It is either voluntary or involuntary. 

3. A voluntary nonsuit is an abandon¬ 
ment of his cause by a plaintiff, and an 
agreement that a judgment for costs be 
entered against him. 

4. An involuntary nonsuit takes place 
when the plaintiff on being called, when his 
case is before the court for trial, neglects to 
appear, or when he has given no evidence 
upon which a jury could find a verdict. 13 
John. R. 334. 

5. The courts of the United States; 1 
Pet. S. C. R. 469, 476 ; those of Penn¬ 
sylvania: 1 S. k R. 360; 2 Binn. R. 234, 
248: 4 Binn. R. 84: Massachusetts: 6 
Pick. R. 117 ; Tennessee; 2 Overton, R. 
57 : 4 Yerg. R. 528 ; and Virginia; 1 Wash. 
R. 87, 219 : cannot order a nonsuit against 
a plaintiff who has given evidence of his 
claim. In Alabama, unless authorized by 
statute, the court cannot order a nonsuit. 
Minor, R. 75 ; 3 Stew. R. 42. 

6 . In New York : 13 John. R 334 ; 1 
Wend. R. 376 j 12 John. R. 299; South 
Carolina; 2 Bay, R. 126, 445 ; 2 Bailey, j 
R. 321, 2 McCord, R. 26 ; and Maine; 2 | 
Greenl. R. 5 ; 3 Greenl/R. 97; a nonsuit ; 
may in general be ordered where the evidence j 
is insuffieent to support the action. Vide ! 
article Judgment of J\ Consult, and Grah. Pr. 
269 ; 3 Chit. Pr. 910; 1 Sell. Pr. 463 ; 1 
Arch. Pr. 787 ; Rac. Ab. h. t.: 15 Vin. 
Ab. 560. 

NORTH CAROLINA. The name of 
one of the original states of the United 
States of America. The territory which 
now forms this state was included in 
the grant made in 1663 by Charles II. 
to Lord Clarendon and others, of a much 
more extensive country. The boundaries 
were enlarged by a new charter granted by 
the same prince to the same proprietaries, 
in the year 1065. By this charter the pro¬ 
prietaries were authorized to make laws, with 
the assent of the freemen of the province or 
their delegates, and they were invested with 
various other powers. Being dissatisfied 
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with the form of government, the proprieta¬ 
ries procured the celebrated John Locke to 
draw a plan of government for the colony, 
which was adopted and proved to be imprac¬ 
ticable ; it was highly exceptionable on ac¬ 
count of its disregard of the principles of 
religious toleration and national liberty, 
which are now universally admitted. After 
a few years of # unsuccessful operation it was 
abandoned. The colony had been settled 
I at two points, one called the Northern and 
■ the other the Southern settlement, which 
, were governed by separate legislatures. In 
1729, the proprietaries surrendered their 
charter, when it became a royal province, 
and was governed by a commission and a 
form of government in substance similar to 
that established in other royal provinces. 
In 1732, the territory was divided, and the 
divisions assumed the names of North Caro¬ 
lina and South Carolina. 

2. The constitution of North Carolina 
was adopted December 18, 1776. To this 
constitution amniendments were made in 
convention, June 4, 1835, which were 
ratified by the people on the 9th day of 
November of the same year, and took effect 
on the 1st day of January, 1836. 

3. The powers of the government are 
distributed into three branches, the legisla¬ 
tive, the executive, and the judiciary. 

4. —§ 1 . The legislative power is vested 
in a senate and in a house of commons, and 
both are denominated the general assembly. 
These will be separately considered. 

5. —1st. In treating of the senate , it 
will be proper to take a view of, 1. The 
qualifications of senators. 2. Of electors 
of senators. 3. Of the number of senators. 
4. Of the time for which they are elected. 

6 . —1. The first article, section 3, of the 
amendments, provides : All freemen of the 
age of twenty-one years, (except as is here¬ 
inafter declared,) who have been inhabi¬ 
tants of any one district within the state 

■r 

twelve months immediately preceding the 
day of any election, and possessed of a free¬ 
hold within the same district of fifty acres 
of land, for six months next before and at 
the day of election, shall be entitled to 
vote for a member of the senate; conse¬ 
quently no free negro or free person of 
mixed blood, descended from negro ances¬ 
tors to the fourth generation inclusive, can be 
a senator, as such persons cannot be voters* 
The 4th article, sec. 2, of the amendments, 
declares that no person who shall deny the 
being of God, or the truth of the Christian 
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religion, or the divine authority of the Old 
or New Testament, or who shall hold re¬ 
ligious principles incompatible with the 
freedom or safety of the state, shall be^ 
capable of holding any office or place of 
trust or profit in the civil department within 
this state. And the fourth section of 
the article directs that no person who 
shall hold any office or place of trust or 
profit under the United States, or any de¬ 
partment thereof, or under this state, or any 
other state or government, shall hold or ex¬ 
ercise any other office or place of trust or 
profit under the authority of this state, or 
be eligible to a seat in either house of the 
general assembly : Provided, that nothing 
herein contained shall extend to officers iu j 
the militia or justices of the peace. The 
31st section of the constitution provides , 
that no clergyman, or preacher of the gos¬ 
pel, of auy denomination, shall be capable ■ 
of being a member of either the senate, 
house of commons, or council of state, 
while he continues in the exercise of his 
pastoral function. 2. The first article of 
the amendments, provides, section 3, § 2, 
that all free men of the age of twenty-one 
years, (except as hereinafter declared,) who 
have been inhabitants of any one district 
within the state twelve months immediately 
preceding the day of any election, and pos¬ 
sessed of a freehold within the same district 

fifty acres of land, for six months next 
fiefnre and at the day of election, shall be 
entitled to vote for a member of the senate. 
And § 3, no negro, free mulatto, or free 
person of mixed blood, descended from 
negro ancestors to the fourth generation 
inclusive, (though one ancestor of each 
generation may have been a white person,) 
shall vote for members of the senate or 
house of commons. 3. The senate consists 
of fifty representatives. Amendin. art. 1, 
s. 1. 4. They are chosen biennially by 

ballot. Id. 

7 ._2d. The house of commons will be 

considered in the same order which lias 
been observed in speaking of the senate. 
1. The sixth section of the constitution 
requires that each member of the house of 
commons shall have usually resided in the 
county in which he is chosen for one year 
immediately preceding his election, and for 
six months shall have possessed, and con¬ 
tinue to possess, in the county which lie 
represents, not less than one hundred acres 
of land in fee, or for the term of his own 
life The disqualifications of persons for 


membership in the house of commons wil, 
be found ante, under the head senate. 
2. The qualifications of voters for members 
of the house of commons are, by sect. 8 of 
the constitution, that all freemen of the 
age of twenty-one years, who have been 
inhabitants of any one county within the 
state twelve months immediately preceding 
the day of any election, and shall have paid 
public taxes, shall be entitled to vote for 
members of the house of commons, for the 
county in which lie resides. And by § 9, 
that all persons possessed of a freehold, in 
any town in this state, having a right of 
representation, and also all freemen, who 
have been inhabitants of any such town 
twelve months next before, and at the day 
of election, and shall have paid public 
taxes, shall be entitled to vote for a member 
to represent such town in the house of com¬ 
mons j Provided, always, that this section 
shall not entitle any inhabitant of such 
town to vote for members of the house of 
commons for the county in which li e may 
reside ; nor any freeholder in such county, 
who resides without or beyond the limits of 
such town, to vote for a member of the 
said town. But mulattoes, or persons of a 
mixed blood, are not voters. Amendm. art. 

I 1, sect. 3, § 3. 3. The Amendments, ar¬ 

ticle 1, section 1, §§ 2, 3, and 4, direct how 
the house of commons shall be composed, 
as follows : The house of commons shall be 
| composed of one hundred and twenty repre- 
! sentatives, biennially chosen by ballot, to 
| be elected by counties according to their 
federal population ; that is, according to 
| their respective numbers, which shall be 
| determined by adding to the whole number 
of free persons, including those bound to 
service for a term of years, and excluding 
Indians not taxed, three-fifths of all other 
persons j and each county shall have at 
least one member in the house of commons, 
although it may not contain the requisite 
ratio of population. This apportionment 
shall be made by the general assembly, at 
the respective times and periods when the 
districts for the senate arc hereinbefore 
directed to be laid off: and the said appor¬ 
tionment shall bo made according to an 
enumeration to be ordered by the general 
assembly, or according to the census which 
may be taken by order of congress, next 
preceding the making such apportionment. 
In making the apportionment in the house 
of commons, the ratio of representation 
shall be ascertained by dividing the amount 
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of federal population in the state, after de¬ 
ducting that comprehended within those 
counties which do not severally contain tlie 
one hundred and twentieth part of the entire 
federal population aforesaid, by the number 
of representatives less than the number 
assigned to the said counties. To each | 
countv containing the said ratio, and not 
twice the said ratio, there shall be assigned 


NOSOCOMI, civil law . Persons who 
have the management and care of hospitals 
for paupers. Clef Lois Rom. mot Admini- 
strateurs. 

NOT FOUND. These words are en¬ 
dorsed on a bill of indictment by a grand 
jury, when they have not sufficient evidenco 
to find a true bill; the same as Ignoramus. 


one representative; to each county contain¬ 
ing twice* but uot three times the said ratio, | 
theie shall be assigned two representatives, j 
and soon progressively; and then the re-I 
maining representatives shall be assigned 
severally to the counties having the largest 
fractions. 4. They are elected biennially. 

8 .—§ 2. The executive power is regu¬ 
lated by the amendments of the constitu¬ 
tion, article 2 , as follows, namely: § 1 -* 
The governor shall be chosen by the quali¬ 
fied voters for the members of the house of 
commons, at such time and places as mem¬ 
bers of the general assembly are elected. 

§ 2 . He shall hold his office for the term of 
two years from the time of his installation, 
and until another shall be elected and qua¬ 
lified ; but he shall not be eligible more 
than four years in any term of six years. 
§ 3. The returns of every election for go¬ 
vernor shall he sealed up and transmitted 
to the seat of government, by the returning 
officers, directed to the speaker of the 
senate, who shall open and publish them in 
the presence of a majority of the members 
of both houses of the general assembly. 
The person having the highest number of 
votes shall be governor; but if two or 
more shall be equal and highest in votes, 
one of them shall be chosen governor by 
joint vote of both houses of the general 
assembly. § 4. Contested elections for 
governor shall be determined by both houses 
of the general assembly, in such manner as 
shall be prescribed by law. § 5. The go¬ 
vernor elect shall enter on the duties of the 
office on the first day of January next after 
his election, having previously taken the 
oath of office in the presence of the mem¬ 
bers of both branches of the general assem¬ 
bly, or before the chief justice of the 
supreme court, who, in case the governor 
elect should be prevented from attendance 
before the general assembly, by sickness or 
other unavoidable cause, is authorized to 
administer the same. 

0 .—) 3. The judicial powers are vested 
in supreme courts of law and equity, courts 
of admiralty, and justices of the peace. 


(q. v.) 

NOT GUILTY, pleading. The general 
issue in several sorts of actions. It is the 
general issue. 

2. In trespass , its form is as follows : 
u And the said C D, by E F, his attorney, 
comes and defends the force and injury, 
when, &c., and says, that he is not guilty 
of the said trespasses above laid to his 
charge, or any part thereof, in the mannor 
and form as the said A B hath above com¬ 
plained. And of this the said C D puts 

[ himself upon the country.” 

3. Under this issue the defendant may 
give in evidence any matter which directly 
controverts the truth of any allegation, 
which the plaintiff on such general issue 
will be bound to prove ; 1 B. & P. 213 ; 
and no person is bound to justify who is 
not, prima facie , a trespasser. 2 B. & 1\ 
3592 Saund. 284, d. For example, the 
plea of not guilty is proper in trespass to 
persons , if the defendant have committed 
no assault, battery, or imprisonment, &c.; 
and in trespass to personal property, if the 
plaintiff had no property in the goods, or the 
defendant were not guilty of taking them, 
&c.; and in trespass to real property, this 
plea not only puts in issue the fact of tres¬ 
pass, &c., but also the title, which, whether 
freehold or possessory in the defendant, or 
a person under whom he claims, may be 
given in evidence under it, which matters 
show, prima facie , that the right of posses¬ 
sion, which is necessary in trespass, is not 
in the plaintiff, but in the defendant or the 
person under whom he justifies. 8 T. R. 
403 ; 7 T. R. 354 ; Willes, 222 ; Steph. 
PI. 178; 1 Chit. PI. 491, 492. 

4 . In trespass on the case in general , 
the formula is as follows: u And the said 
0 D, by E F, his attorney, comes and de¬ 
fends the wrong and injury when, &c., and 
says, that he is not guilty of the premises 
above laid to his charge, in manner and 
form as the said A B hath above complained. 

| And of this the said C D puts himself on 
the country.” 

5. This, it will be observed, is a mere 
traverse, or denial, of the facts alleged in 
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the declaration ; and therefore, on principle, 
should be applied only to cases in which the 
defence rests on such denial. But here a 
relaxation has taken place, for under this 
plea, a defendant is permitted not only to 
contest the truth of the declaration, but 
with some exceptions, to prove any matter 
of defence, that tends to show that the 
plaintiff has no cause of action, though 
such matters be in confession and avoidance 
of the declaration ; as, for example, a re¬ 
lease given, or satisfaction made.' Steph. 
Pl. 182-3 ; 1 Chit. PL 486. 

6 . In trover . It is not usual in this 
action to plead any other plea, except the 
statute of limitations ; and a release, and 
the bankruptcy of the plaintiff, may be 
given in evidence under the general issue. 
7 T. R. 391. 

7. In debt on a judgment suggesting a 
devastavit , an executor may plead not 
guilty. 1 T. R. 462. 

8 . In criminal cases , when the defendant 
wishes to put himself on his trial, he pleads 
not guilty. 

NOT POSSESSED. A plea sometimes 
used in actions of trover, when the defend¬ 
ant was not possessed of the goods at the 
commencement of the action. 3 Mann. & 
Gr. 101, 103. ' 

NOTARY or NOTARY PUBLIC. An 
officer appointed by the executive, or other 
appointing power, under the laws of different 
states. 

2. Their duties are generally prescribed 
oy such laws. The most usual of which are, 

1. To attest deeds, agreements and other 
instruments, in order to give them authen¬ 
ticity. 2 . To protest notes, bills of ex¬ 
change, and the like. 3. To certify copies 
of agreements and other instruments. 

3. By act of congress, Sept. 16, 1850, 
Minot’s Statutes at Large, U. S. 458, it 
is enacted, That, in all cases in which, 
under the laws of the United States, oaths, 
or affirmations, or acknowledgments may 
now be taken or made before any justice 
or justices of the peace of any state or ter¬ 
ritory, such oaths, affirmations, or acknow¬ 
ledgments may be hereafter also taken or 
made by or before any notary public duly 
appointed in any state or territory, and, 
when certified under the hand and official 
seal of such notary, shall have the same 
force and effect as if taken or made by or 
oefore such justice or justices of the peace. 
And all laws and parts of laws for punish¬ 
ing perjury, or subornation of perjury, com¬ 


mitted in any such oaths or affirmations, 
when taken or made before any such justice 
of the peace, shall apply to any such offence 
committed in any oaths or affirmations which 
may be taken under this act before a no¬ 
tary public, or commissioner, as hereinafter 
named : Provided always , That on any trial 
for either of these offences, the seal and 
signature of the notary shall not be deemed 
sufficient in thomselves to establish the 
official character of such notary, but the 
same shall be shown by other and propor 
evidence. 

4. Notaries are of very ancient origin ; 
they were well known among the Romans, 
and exist in every state of Europe, and 
particularly on the continent. 

5. Their acts have long been respected 
by the custom of merchants and by the 
courts of all nations. 6 Toull. n. 211 , 
note. Vide, generally, Chit. Bills, Index, 
h. t. ; Chit. Pr. Index, h. t.; Burn’s Eccl. 
Law, h. t.; Bro. Off. of a Not. passim; 2 
Har. & John. 396 ; 7 Venn. 22 ; 8 Wheat. 
326; 6 S. & R. 484: 1 Mis. R. 434. 

NOTE, estates, conv., practice . The 
fourth part of a fine of lands : it is an ab¬ 
stract of the writ of covenant and concord, 
and is only a doequet taken by the chiro- 
grapher, from which he draws up the inden¬ 
ture. It is sometimes taken in the old 
books for the concord. Cruise, Dig. tit. 
35, c. 2, 51. 

Note of hand, contracts . Another name, 
less technical, for a promissory note. (q. v.) 
2 Bl. Com. 467. Vide Bank note; Pro¬ 
missory note; Reissuable note . 

NOTES, practice . Short statements of 
what transpires on the trial of a cause; 
they are generally made by the judge and 
the counsel, for their own satisfaction. 

2 . They are not, per se , evidence on 
another trial, not being in the nature of a 
deposition. 4 Binn. R. 110. But such 
notes were admitted in a court of equity as 
evidence of what had been stated by a wit¬ 
ness at the trial of an action at law. 3 ,Y. 
& C. 413. And a verdict was amended, in 
a court of law, from the notes of the judges. 
11 Ad. & El. 179 ; S. C. 39 Eng. C. L. It. 
38 ; see 5 Whart. 156 ; 5 Watts & S. 51. 

3. Notaries formerly made notes, matrix . 
by abbreviations, from which they made 
their records, and engrossed the acts which 
were passed before them. This original is 
now called the minutes. The notes of the 
prothonotaries and clerks of courts arc 
called minutes. 
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NOTICE. The information given of 
some act done, or the interpellation by 
which some act is required to be done. It 
also signifies, simply, knowledge ; as A bad 
notice that B was a slave. 5 How. S. C. 
Rep. 210; 7 Penn. Law Journ. 119. 

2. Notices should always be in writing; 
they should state, in precise terms, their 
object, and lx* signed by the proper person, 
or his authorized agent, be dated, and ad¬ 
dressed to the person to be affected by 
them. 

3. Notices are actual, as when they are 
ilirectlv given to the party to be affected by 
them: or constructive, as when the party 
by any circumstance whatever, is put upon 
inquiry, which amounts in judgment of law 
to notice, provided the inquiry becomes a 
duty. Vide 2 Pow. Mortg. 561 to 662 ; 
2 Stark. Ev. 987; 1 Phil. Ev. Index, h. t.; 

1 Yern. 364, n. ; 4 Kent, Com. 172 ; 16 
Yin. Ab. 2; 2 Supp. to Yes. jr. 250; Grab. 
Pr. Index, h. t.; Chit. PI. Index, h. t.; 2 
Mason, 531; 14 Pick, 224 ; 4 N. H. Rep. 
397; 14 S. & R. 333 ; Bouv. Inst. In¬ 
dex, h. t. 

4. With respect to the necessity for 
giving notice, says Mr. Chit-tv, 1 Pr. 496, 
the rules of law are most evidently founded 
on good sense and so as to accord with the 
intention of the parties. The giving notice 
in certain cases obviously is in the nature 
of a condition precedent to the right to call 
on the other party for the performance of 
his engagement, whether his contract were 
express or implied. Thus, in the familiar 
instance of bills of exchange and promis¬ 
sory notes, the implied contract of an in¬ 
dorser Is, that he will pay the bill or note, 
provided it be not paid, on presentment at 
maturity, by the acceptor or maker, (being 
the party primarily liable, and provided 
that he (the indorser) has due notice of the 
dishonor, and without which he is discharged 
from all liability ; consequently, it is essen¬ 
tial for the holder to be prepared to prove 
affirmatively that such notice was given , or 
some facts dispensing with such notice. 

5. Whenever the defendant’s liability 
to perform an act .depends on another oc¬ 
currence, which is best known to the plain - 

an d of which the defendant is not 
legally bound to take notice, the plaintiff 
must prove that due notice was in fact 
given.^ So in cases of insurances on ships, 
a notice of abandonment is frequently ne¬ 
cessary to enable the assured plaintiff to 
proceed as for a total loss when something 
VOL. II.—Q 6 


t . 

remains to be saved,, in relation to which, 
upon notice, the insurers might themselves 
take their own measures. 

6 . To avoid doubt or ambiguity in the 
terms of the notice, it may be advisable to 
give it in writing , and to preserve evidence 
of its delivery, as in the case of notices of 
the dishonor of a bill. 

7. The form of the notice may be ns 
subscribed, but it must necessarily vary in 
its terms according to the circumstances of 
each case. So, in order to entitle a party 
to insist upon a strict and exact perform¬ 
ance of a contract on the fixed day for 
completing it, and a fortiori to retain a 
deposit as forfeited, k reasonable notice 
must be given of the intention to insist on 
a precise performance, or he will be consi¬ 
dered as having waived such strict right. 
So if a lessee or a purchaser be sued for 
the recovery of the estate, and he have a 
remedy over against a third person, upon a 
covenant for quiet enjoyment, it is expe¬ 
dient (although not absolutely necessary) 
to give the latter notice of the proceeding, 
referring to such covenant. 

Notice, averment of, in pleading . 
This is frequently necessary, particularly 
in special actions of assumpsit. 

2. When the matter alleged in the 
pleading is to be considered as lying more 
properly in the knowledge of the plaintiff, 
than of the defendant, then the declaration 
ought to state that the defendant had notice 
thereof; as when the defendant promised to 
give the plaintiff as much for a commodity 
as another person had given, or should give 
for the like. 

3. But where the matter does not lie 
more properly in the knowledge of the 
plaintiff, than of the defendant, notice need 
not be averred. 1 Saund. 117, n. 2 ; 2 
Saund. 62 a, n. 4; Freeman, R. 285. 
Therefore, if the defendant contracted to 
do a thing, on the performance of an act 
by a stranger, notice need not be averred, 
for it lies in the defendant’s knowledge as 
much as the plaintiff’s, and he ought to 
take notice of it at his peril. Com. Dig. 
Pleader, C 75. See Com. Dig. Id. C 73, 
74, 75 ; Yin. Abr. Notice; Hardr. R. 42 : 
5 T. R. 621. 

4. The omission of an averment of no¬ 
tice, i?hen necessary, will he fatal on de¬ 
murrer or judgment by default; Cro. Jae. 
432 ; but may be aided by verdict; 1 Str. 
214 j 1 Saund. 228, a; unless in an action 
against the drawer of a hill, when the omis- 
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sion of the averment of notice of non-pay¬ 
ment by the acceptor is fatal, even after 
verdict. Doug. It. 679. 

Notice of dishonor. The notice given 
by the holder of a bill of exchange or pro¬ 
missory note, to a drawer or endorser on 
the same, that it has been dishonored, either 
by not being accepted in the case of a bill, 
or paid in case of an accepted bill or note. 

2 . It is proper to consider, 1. The form 
of the notice; 2. By whom it is to be 
given ; 3. To whom; 4. When ; 5. Where; 
6 . Its effects ; 7. When a want of notice 
will be excused; 8. When it will be waived. 

3. — § 1. Although no precise form of 
words is requisite in giving notice of dis¬ 
honor, yet such notice must convey, 1. A 
true description of the bill or note so as to 
ascertain its identity; but if the notice 
cannot mislead the party to, whom it is sent, 
and it conveys the real fact without any 
doubt, although there may be a small va¬ 
riance, it cannot be material, either to regard 
his rights or to avoid his responsibility. 11 
Wheat. 431, 436 ; Story on Bills, § 390 ; 
11 Mees. & Weis. 809. 2. The notice must 
contain an assertion that the bill has been 
duly presented to the drawee for accept¬ 
ance, when acceptance has been refused, or 
to the acceptor of a bill, or maker of a note- 
for payment at its maturity, and dishonored. 
4 B. & 0. 340 ; 7 Bing. 530 ; 1 Bing. N. 
C. 192; 1 M. & G. 76; 3 Bing. N. C. 688; 

10 A. & E. 125. 3. The notice must state 
that the holder, or other person giving the 
notice, looks to the person to whom the no¬ 
tice is given, for reimbursement and indem¬ 
nity. Story on Bills, § 301, 390. Although 
in strictness this may be required, where the 
language is otherwise doubtful and uncer¬ 
tain, yet, in general, it will be presumed 
where in other respects the notice is suffi¬ 
cient. 2 A. & E. N. R. 388, 416; 11 
Mees. & Weis. 372 ; Story on P. N. § 353; 

11 Wheat. 431, 437 ; 2 Pet. 543 ; 2 John. 
Cas. 237 : 2 Hill, (N. Y.) It. 588 ; 1 Spear, 
It. 244. 

4. —§ 2. In general the notice may be 
given by the holder or some one authorized by 
him; Story on Bills, § 303, 304; or by 
some one who is a party and liable to pay 
the bill or note. But notice given by a 
stranger is not sufficient. Chit, on Bills, 
368, 8th edit. ; I T. R. 170; 8 Miss. 704; 
16 S. & R. 157, 160. On the death of the 
holder, his executor or administrator is re¬ 
quired to give notice, and, if none be then 
appointed, the notice must be given within 


a reasonable time after one may be ap¬ 
pointed. Story on P. N. § 304. When the 
bill or note is held by partners, notice by 
any of them is sufficient; and when joint- 
holders have the paper, and one dies, the 
notice may be given by the survivor: the 
assignee of the holder who is a bankrupt, 
must give notice, but if no assignee be ap¬ 
pointed when the paper becomes due, the 
notice must be given without delay after 
his appointment; but it seems the bankrupt 
holder may himself give the notice. Story 
on P. N. § 305. If an infant be the holder 
the notice may be given by him, or if he 
has a guardian, by the latter. 

5. —§ 3. The holder is required to give 
notice to all the parties to w hom lie means 
to resort for payment, and, unless excused 
in point of law, as will be stated below, 
such parties will be exonerated, and ab¬ 
solved from all liability on such bill or note. 
Story on P. N. § 307. But a party who 
purchases a bill, and, without endorsing it, 
transmits it on account of goods ordered by 
him, is not entitled to notice of its dis¬ 
honor. 1 Wend. 219 ; 4 Wash. C. C. 1. 
In cases of partnership, notice to either of 
the partners is sufficient. Story on Bills, 
§ 299 ; Story on P. N. § 308 ; 20 John. 
176; 2 How. Sup. Ct. R. 457. Notice 
should be given to each of several joint 
endorsers, who are not partners. 1 Conn. 
368 ; 4 Cowen, 126 ; 5 Hill, (N. Y.) R. 
232 ; Story on Bills, § 299. Notice to an 
absent endorser may be given to his gene¬ 
ral agent. 1 M. & Selw. 545 ; 16 Martin, 
(Lo.) R. 87. See 12 Wheat. 599 ; 4 Wash. 
C. C. 464 ; 3 Wend. 276. 

6 . —§ 4. The notice of dishonor must be 
given to the parties to whom the holder 
means to resort, within a reasonable time 
after the dishonor of the bill, wffien it is dis¬ 
honored for non-acceptance, and he must 
not delay giving notice until the bill has 
been protested for non-payment. Bull. N. 
P. 271 ; 12 East, 434 ; 1 Harr. & J. 187; 

1 Dali. 235 ; 2 Dali. 219, 233 ; 1 Yeates, 
147 ; 3 Wash. O. C. 396 ; 1 Bay, 177 ; 11 
John. 187; 10 Wend. 304; 13 Wend. 133; 
5 Halst. 139 ; 4 J. J. Marsh. 61; Paine, 
156 ; 2 Hayw. 332; 2 Marsh. 616. Though 
formerly it was doubtful whether the court 
or jury wero to judge as to the reasonable¬ 
ness of the notice in respect to time ; 1 T. 
R. 168 ; yet, it seems now to be settled, 
that when the facts are ascertained, it is a 
question for the court and not for the jury. 
10 Mass. 84, 86 ; 6 Watts & 8 . 399 : 3 
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Marsh. 202 : 2 Harris R. 488 : Penn. 916; 

1 X. II. llep. 140: IT Mass. 449, 453; 2 
Aik. 9: Rice, R. 240 ; 2 Hayw. 45. 

7. —§ 5. In considering as to where the 
notice should be given, a difference is made 
between eases, where the parties reside in 
the same town, and where they do not. 1. 
When both parties reside in the same town 
or c/7y, the notice should either be personal 
or at the domicil or place of business of the 
party notified, so that it may reach him on 
the very day he is entitled to notice. 1 M. 
A- S. 545, *554: 2 Pet. 100; 1 Pet. 578, 
5S3 : Story on Bills, §§ 284—290 ; 1 Rob. 
Lo. R. 572 : 3 Rob. Lo. 261 ; 20 John. 
372 ; 1 Conn. 329 ; 17 Mart. Lo. 137,158’, 
359; 19 Mart. Lo. 492; Story on P. N. 
§ 322. But see 23 Pick. 305 ; 6 Watts & 
Ser£. 262 : 2 Aik. 263 ; 8 Ohio, 507, 510 ; 
Rice, R. 240, 243; 1 Litt. R. 194. If 
the notice be put in the post office, the 
holder must prove it reached the endorser. 

2 Pet. 121. But in those towns where 
they have letter carriers, who carry letters 
from the post office and deliver them at the 
houses or places of business of the parties, 
if the notice be put in the post office in 
time to be delivered on the same day, it 
will be sufficient. Chit, on Bills, 504, 508, 
513,8th edit.: 1 Pet. 578; 11 John. 231. 2. 
When the parties reside in different towns 
or cities , the notice may be sent by the post, 
or a special messenger, or a private person, 
or by any other suitable or ordinary con¬ 
veyance. Chit, on Bills, 518, 8th ed.; 
Story on P. N.'§ 324 ; Bayl. on Bills, ch. 
7, § 2 ; 1 Pet. 582. When the post is re¬ 
sorted to, the holder has the whole day on 
which the bill becomes due to prepare his 
notice, and if it be put in the post office on 
the next day in time to go by either mails, 
when there is more than one, it will in 
general be sufficient. 17 Mass. 449, 454; 
1 Hill, (N. Y.) R. 263 ; but see contra, 2 
Rob. Lo. R. 117. 

8. —§ 6. The effect of the notice of dis¬ 

honor, when properly given, and when it is 
followed by a protest, when a protest is 
requisite, will render the drawer and en¬ 
dorsers of a bill or the endorsers of a note 
liable to the holder. But the drawer and 
endorsers may tender the money at any 
time before a writ has been issued, though 
the acceptor must pay the bill on present¬ 
ment, and cannot plead a subsequent ten¬ 
der. 1 Marsh. 36 ; 5 Taunt. 240 * S C. 
8 East, 168. ’ 

9. —7. The same reasons which will 


1 excuse the want of a presentment, will in 
1 general excuse a want of protest. See Pre- 
sentment , contracts, n. 8, 9. 

10.—§ 8. A want of notice may be waived 
by the party to be affected, after a full 
knowledge of the facts that the holder lias 
no just cause for the neglect or omission. 
Story on P. N. § 358. See Presentment , 
contracts, n. 9. 

Notice to produce papers, practice , 
evidence . When it is intended to give 
secondary evidence of a written instrument 
or paper, which is in the possession of the 
opposite party, it is, in general, requisite to 
give him notice to produce the same on the 
trial of the cause, before such secondary 
evidence can be admitted. 

2. To this general rule there are some 

exceptions: 1st. In cases where, from the 
nature of the proceedings, the party in pos¬ 
session of the instrument has notice that 
he is charged with the possession of it, as in 
the case of trover for a bond. 14 East, II. 
274 ; 4 Taunt, R. 865 ; 6 S. & R. 154 ; 4 
Wend. 626 ; 1 Camp. 143. 2d. When the 

party in possession has obtained the instru¬ 
ment by fraud. 4 Esp. It. 256. Vide 1 
Phil. Ev. 425 ; 1 Stark. Ev. 362; Rose 
Civ. Ev. 4. 

3. It will be proper to consider the 
form of the notice ; to whom it should be 
given ; when it must be served ; and its 
effects. 

4. —1. In general, a notice to produce 
papers ought to be given 'in writing, and 
state the title of the cause in which it is 

i 

proposed to use the papers or instruments 
required. 2 Stark. R. 19 ; S. C. 3 E. C, 
L. R. 222. It seems, however, that the 
notice may be by parol. 1 Campb. R. 440. 
It must describe with sufficient certainty the 
papers or instruments called for, and must 
not be too general, and by that means be 
uncertain. R. & M. 341; McCl. & Y. 
139. 

5. —2. The notice may be given to the 
party himself, or to his attorney. 3 T. R« 
306; 2 T. R. 203, n.; R. & M. 327 ; 1 M. 
& M. 96. 

6. —3. The notice must be served a 
reasonable time before trial, so as to afford 
an opportunity to the party to search for 
and produce the instrument or paper in 
question. 1 Stark. R. 283 ; S. C. 2 E. C. 
L. R. 391; R. & M. 47, 327; 1M.& M. 
96, 335, n. 

7. —4. When a notice to produce an 
instrument or paper in the cause has been 
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proved, and it is also proved that such 
paper or instrument was, at the time of the 
notice, in the hands of the party or his 
pri^y, and, upon request in court, he re¬ 
fuses or neglects to produce it, the party 
having given such notice, and made such 
proof, will be entitled to give secondary 
evidence of such paper or instrument thus 
withheld. 

8. The 15th section of the judiciary act 
of the United States provides, “ that all the 
courts of the United States shall have 
power, in the trial of actions at law, on 
motion, and due notice thereof being given, 
to require the parties to produce books or 
writings in their possession or power, which 
contain evidence pertinent to the issue, in 
cases and under circumstances where they 
might be compelled to produce the same by 
t he ordinary rules of proceeding in chancery ; 
and if a plaintiff shall fail to comply with 
such order to produce books or writings, it 
shall be lawful for the courts, respectively, 
on motion, to give the like judgment for the 
defendant, as in cases of nonsuit; and if 
the defendant fail to comply with such order 
to produce books or writings, it shall be 
lawful for the courts, respectively, on mo¬ 
tion as aforesaid, to give judgment against 
him or her by default. 37 

9. The proper course to pursue under 
this act, is to move the court for an order 
on the opposite party to produce such books 
or papers. See, as to the rules in courts of 
equity to compel the production of books 
and papers, 1 Baldw. Rep. 388, 9; 1 Vern. 
408, 425 ; 1 Sch. & Lef. 222; 1 P. Wins. 
731, 732; 2 P. Wms, 749; 3 Atk. 360. 
See Evidence , secondary . 

Notice to quit. A request from a 
landlord to his tenant, to quit the premises 
leased, and to give possession of the same 
to him, the landlord, at a time therein men¬ 
tioned. 

2. It will be proper to consider, 1. The 
term of the notice. 2. By whom it is to 
he given. 3. Tawhom. 4. The mode of 
serving it. 5. At what time it must be 
served. 6. What will amount to a waiver 
of it. 

3. —§ l. The form of the notice . The 
notice or demand of possession should con¬ 
tain a request from the landlord to the 
tenant or person in possession, to quit the 
premises which he holds from the landlord, 
(which premises ought to be particularly 
described, as being situate in the street and 
city or place, or township and county,) and 


to deliver them to him on or before a day 
certain, generally, when the lease is for a 
year, the. same day of the year on which the 
lease commences. But where there is some 
doubt as to the time when the lease is to 
expire, it is proper to add, u or at the ex¬ 
piration of the current year of your tenancy. 33 
2 Esp. N. P. 0. 589. It should be dated, 
signed by the landlord himself, or by some 
person in his name, who has been authorized 
by him, and directed to the tenant. The 
notice must include all the premises under 
the same demise; for the landlord cannot 
determine the tenancy as to part of the pre¬ 
mises demised, and continue it as to the 
Residue, ^or the purpose of bringing an 
ejectment, it is not necessary that the notice 
should be in writing, except when required 
to he so under an express agreement be¬ 
tween the parties. Com. Dig. Estate by 
Grant, G 11, u. p. But it is the general 
and safest practice to give written notices, 
and it is a precaution which should always, 
when possible, be observed, as it prevents 
mistakes, and renders the evidence certain 
and correct. Care should be taken that the 
words of a notice be clear and decisive, with¬ 
out ambiguity, or giving an alternative to the 
tenant, for if it be really ambiguous or op¬ 
tional, it will be invalid. Adams on Ej. 122. 

4. —§ 2. As to the person by whom the 
notice is to be given. It must be given by 
the person interested in the premises, or his 
agent properly appointed. Adams on Ej. 
120. As the tenant is to act upon the 
notice at the time it is given to him, it is 
necessary that it should be such as he may 
act upon with security, and should, there¬ 
fore, be binding upon all the parties con¬ 
cerned at the time it is given. Where, 
therefore, several persons are jointly inte¬ 
rested in the premises, they all must join 
in the notice, and if any of them be not a 
party at the time no subsequent ratification 
by him will be sufficient by relation to ren¬ 
der the notice valid. 5 East, 491 ; 2 Phil. 
Ev. 184. But if the notice be given by an 
agent, it is sufficient if his authority is after¬ 
wards recognized. 3 B. & A. 689. 

5. —§ 3. As to the person to whom the 
notice should be given . When the relation 
of landlord and tenant subsists, difficulties 
can seldom occur as to the party upon whom 
the notice should be served. It should in¬ 
variably be given to the tenant, of the 
party serving the notice, notwithstanding a 
part may have been underlet, or the whole 
of the premises may have been assigned, 
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Adams on Ej. 110 ; 2 New Rep. 330, tenant is concluded by his act, and will not 
ami vide 14 Hast, 234 ; unless, perhaps, be permitted to prove that in point of fact, 
the lessor has recognized the sub-tenant the tenancy has a different commencement ; 
as his tenant. 10 Johns. 270. When the nor is it material whether the information 
premises are in possession of two or more he the result of design or ignorance, as the 
as joint-tenant* or tenants in common, the landlord is in both instances equally led into 
notice should be to all; a notice addressed error. Adams on Ej. 130; 2 Esp. N. V 
to all. and served upon one only, will, how- C. 635 ; 2 Phil. Ev. 186. In like manner 
ever, be a good notice. Adams on Ej. 123. if the tenant at the time of delivery of the 
^ .f )S - to the mode of serving the notice, assent to the terms of it, it will waive 

notice. The person about serving the no | any irregularity as to the period of its ex- 
tiee should make two copies of It, both ! piration, but such assent must be strictly 
sunned bv the proper person, then procure proved. 4 T. II. 361 ; 2 Phil. Ev. 183. 
one or more respectable persons for wit- When the landlord is ignorant of the time 
nesses, to whom he should show the copies, when the term commenced, a notice to quit 
who, upon comparing them, and finding them may be given not specifying any particular 
alike, are to go with the person who is to day, but ordering the tenant in general 
serve the notice. The person serving the terms to quit and deliver up the possession 
notice then in their presence, should deliver of the premises, at the end of the current 
one of these copies to the tenant personally, year of his tenancy thereof, which shall cx- 
or to one of his family, at his usual place pire next after the end of three months from 
of abode, although the same be not upon the date of the notice. See 2 Esp. N. P. 
the demised premises; 2 Phil, Ev. 185; 1C. 589. 

or serve it upon the person in possession ; 8 .—^ 6 . What veill amount to a waive? 

and where the tenant is not in possession, of the notice . The acceptance of rent ac- 
a copy may be served on him if lie can be j cruing subsequently to the expiration of the 
found, and another on the person in posses- notice is the most usual means by which a 
sion. The witnesses should then, for the waiver of it may be produced, but the ac- 
sakc of security, sign their names on the ceptance of such rent is open to explanation ; 
back of the copy of the notice retained, or ' and it is the province of the jury to decide 
otherwise mark it so as to identify it, and j with what views, and under what circum- 
they should also state the manner in which ; stances the rent is paid and received, 
the notice was served. In the case of a | Adams on Ej. 139. If the money be taken 
joint demise to two defendants, of whom with an express declaration that the notice 
one alone resided upon the premises, proof is not thereby intended to be waived, or 
of the service of the notice upon him has accompanied by other circumstances which 
been held to be sufficient ground for the may induce an opinion that the landlord did 
jury to presume that the notice so served ' not intend to continue the tenancy, no 
upon the premises, has reached the other i waiver will be produced by the acceptance ; 
who resided in another place. 7 East, 553 ; j the rent must be paid and received as rent , 
5 Esp. N. P. C. 196. I or the notice will remain in force. Cowp. 

7.—§ 5. Jit what time it must be served . | 243. The notice may also be waived by 
It must be given three months before the other acts of the landlord; but they arc 
expiration of the lease. Difficulties some- generally open to explanation, and the pnr- 

times arise as to the period of the commence- ticular act will or will not be a waiver of 

ment of the tenancy, and when a regular ; the notice, according to the circumstances 
notice to quit on any particular day is given, J which attend it. 2 East, 236 : 10 East, 

and the time when the term began is un- j 13 5 IT. R. 53. It has been he*d that a 

known, the effect of such notice as to its notice to quit at the end of a certain year 
being evidence or not of the commencement! is not waived by the landlord’s permitting 
of the tenancy, will depend upon the par- J the tenant to remain in possession an entire 
ticular circumstances of its delivery; if the ! year after the expiration of the notice, not- 
tenant having been applied to by his land- ! withstanding the tenant held by an improv- 
lord respecting the time of the commence-! ing lease, that is, to clear and fence the 
ment of the tenancy, has informed him it land and pay the taxes. 1 Binn. 333. In 
began on a certain day, and in consequence cases, however, where the act of the land- 
°f such information, a notice to quit on that lord cannot be qualified, but must of neces- 
day is given at a subsequent period, the sity be taken as a confirmation of the ten- 
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ancy, as if he distrain for rent accruing after 
the expiration of the notice, or recover in an 
action for use and occupation, the notice of 
course will be waived. Adams on Ej. 144 ; 

1 H. Bl. 811. 

NOTING. The name of the minute 
made by a notary on a bill of exchange, 
after it has been presented for acceptance or 
payment, consisting of the initials of his 
name, the date of the day, month and year 
when such presentment was made, and the 
reason, if any has been assigned, for non- 
acceptance or non-payment, together with 
his charge. The noting is not indispensa¬ 
ble, it being only a part of the protest; it 
will not supply the protest. 4 T. It. 175 ; 
Chit, on Bills, 280, 898. See Protest . 

NOTORIETY, evidence . That which is 
generally known. 

2. This notoriety is of fact or of law. In 
general, the notoriety of a fact is not suffi¬ 
cient to found a judgment or to rely on its 
truth; 1 Ohio Rep. 207 ; but there are 
some facts of which, in consequence of their 
notoriety, the court will, suo motu , take 
cognizance; for example, facts stated in 
ancient histories; Skin. R. 14; 1 Ventr. R. 
149 ; 2 East, Rep. 464 ; 9 Ves. jr. 347 ; 
10 Ves. jr. 354 ; 3 John. Rep. 385 ; 1 Binn. 
R. 399 ; recitals in statutes; Co. Lit. 19 
b; 4 M. & S. 542; and in the law text 
books ; 4 Inst. 240 : 2 Russ, 313 ; and the 
journals of the legislatures, are considered 
of such notoriety that they need not be 
otherwise proved. 

3. The courts of the United States take 
judicial notice of the ports and waters of 
the United States, in which the tide ebbs 
and flows. 3 Dali. 297 ; 9 Wheat. 374 ; 
10 Wheat. 428 ; 7 Pet. 342. They take 
like notice of the boundaries of the several 
states and judicial districts. It would be 
altogether unnecessary, if not absurd, to 
prove the fact that London in Great Britain 
or Paris in France, is not within the juris¬ 
diction of an American court, because the 
fact is notoriously known. 

4. It is difficult to say what will amount 
to such notoriety as to render any other 
proof unnecessary. This must depend upon 
many circumstances; in one case, perhaps 
upon the progress of human knowledge in 
the fields of science; in another, on the 
extent of .information on the state of foreign 
countries, and in all such instances upon the 
accident of their being little known or pub¬ 
licly communicated. The notoriety of the 
law is such that the judges are always 


bound to take notice of it; statutes, pre¬ 
cedents and text books are therefore evi 
deuce, without any other proof than thoir 
production. Gresley, Ev. 293. The courts 
of the United States take judicial notice of 
all laws and jurisprudence of the several 
states, in which they exercise original or 
appellate jurisdiction. 9 Pet. 607, 624. 

5. The doctrine of the civil and canon 
laws is similar to this. Boehmer in tit. 10 , 
de probat. lib. 2, t. 19, n. 2 ; Mascardus, 
de probat. conclus. 1106, 1107, et seq. ; 
jVIenock. de prsesumpt. lib. 1 , quacst. 63, 
&c.; Toullier, Dr. Civ. Fran. liv. 3 , c. 6 , 
n. 13 ; Diet, de Jurisp. mot Notoriete ; 1 
Th. Co. Lit. 26, n. 16 ; 2 Id. 63, n. A ; Id. 
334, n. 6 ; Id. 513, n. T 3 ; 9 Dana, 23 ; 
12 Verm. 178; 5 Port. 382; 1 Chit. PI. 
216, 225. 

NOVA CUSTOM A. The name of an 
imposition or duty in England. Vide An- 
tiqua Customa . 

Nova statuta. New statutes. The 
name given to the statutes commencing with 
the reign of Edward III. Vide Vetera 
Statuta . 

NOYM NARRATIONES. The title 
of an ancient English book, written during 
the reign of Edward III. It consists of 
declarations and some other pleadings. 

NOVATION, civil law . 1 . Novation is 

a substitution of a new for an old debt. The 

% 

old debt is extinguished by the new one con¬ 
tracted in its stead; a novation may be 
made in three different ways, which form 
three distinct kinds of novations. 

2 . The first takes place, without the in¬ 
tervention of any new person, where a debtor 
contracts a new engagement with his credi¬ 
tor, in consideration of being liberated from 
the former. This kind lias no appropriate 
name, and is called a novation generally. 

3. The second is that which takes place 
by the intervention of a new debtor, where 
another person becomes a debtor instead of 
a former debtor, and is accepted by the 
creditor, who thereupon discharges the first 
debtor. The person thus rendering himself 
debtor for another, who is in consequence 
discharged, is called expromissor; and this 
kind of novation is called expromissio. 

4. The third kind of novation takes place 
by the intervention of a new creditor where 
a debtor, for the purpose of being discharged 
from his original creditor, by order of that 
creditor, contracts some obligation in favor 
of a new creditor. There is also a particu¬ 
lar kind of novation called a delegation, 
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L’oth. Obi. pt. c. 2, art. 1. See Delega- 
(ion. 

5. —2. It is a settled principle of the 
common law, that a mere agreement to sub¬ 
stitute any other thing in lieu of the original 
obligation is void, unless actually carried 
into execution and accepted as satisfaction. 
No action can be maintained upon the new 
agreement, nor can the agreement be pleaded 
as a bar to the original demand. See Ac¬ 
cord. But where an agreement is entered 
into by deed, that deed gives, in itself, a 
substantive cause of action, and the giving 
such deed may be sufficient accord and satis¬ 
faction for a simple contract debt. 1 Burr. 
9 : Co. Litt. 212 , b. 

6 . The general rule seems to be that if 
one indebted to another by simple contract, 
give bis creditor a promissory note, drawn 
by himself, for the same sum, without any 
new consideration, the new note shall not 
be deemed a satisfaction of the original debt, 
unless so intended and accepted by the 
creditor. 15 Serg. & Rawle, 162 ; 1 Hill’s 
X. Y. R. 516 ; 2 Wash. C. C, Rep. 191 ; 1 
Wash. C. C. R. 156, 321; 2 John. Cas. 
138 : Pet. C. C. Rep. 2CG ; 2 Wash, C. C. 
R; 21, 512 ; 3 Wash. C. C. R. 396 : Addis. 
39 ; 5 Day, 511 ; 15 John. 224 ; 1 Co wen, 
711 ; sec 8 Greenl. 298 ; 2 Greenl. 121 ; 4 
Mason, 343 ; 9 Watts, 273; 10 -Pet. 532 ; 
6 Watts & Scrg. 165, 168. But if he 
transfer the note, he cannot sue on the 
original contract as long as the note is out 
of his possession. 1 Peters’ R. 267. See 
generally Discharge; 4 Mass. Rep. 93; 6 
Mass. R. 371 ; 1 Pick. R. 415; 5 Mass. R. 
11 : 13 Mass. R. 148 ; 2 N. H. Rep. 525; 

9 Mass. 247; 8 Pick. 522; 8 Cowen, 390 ; 
Coop. Just. 582 ; Gow. on Partn. 185 ; 7 
Yin. Abr. 367 ; Louis. Code, art. 2181 to 
2194; 3 Watts & S. 276 ; 9 Watts, 280 ; 

10 S. & R. 307 ; 4 Watts, 378 ; 1 Watts & 
Serg. 94; Toull. h. t.; Domat, b. t.; Dalloz. 
Diet. h. t.; Merl. Rep. h. t.; Clef des Lois 
ltomaines, h. t.; Azo & Man. Inst. t. 11 , c. 
2 , § 4 ; Burge on Sur. B. 2 , c. 5, p. 166. 

NOVEL ASSIGNMENT. Vide New 
Assignment. 

^ 04 LL DISSEISIN. The name of an 
old remedy which was given for a new or 
recent disseisin. 

2 . AY hen tenant in fee simple, fee tail, 
for term of life, was put out, and dis¬ 
seised of his lands or tenements, rents, and 
the like, he might sue out a writ of assise 
or novel disseisin ; and if, upon trial, he 
could prove his title, and hia actual seisin, 


and the disseisin by the present tenant, ho 
was entitled to have judgment to recover his 
seisin and damages for the injury sustained. 
3 Bl. Com. 187. This.remedy is obsolete. 

NOVELLxE LEONIS. The ordinances 
of the emperor Leo, which were made from 
the year 887 till the year 893, arc so callea. 
These novels changed many rules of the 
Justinian law. This collection contains one 
hundred and thirteen novels, written origi¬ 
nally in Greek, and afterwards, in 1560, 
translated into Latin, by Agiloeus. 

NOV ELS, civil law. The name giveu 
to some constitutions or laws of some of the 
Roman emperors ; this name was so given 
because they were new or posterior to the 
laws which they had before published. The 
novels were made to supply what had not 
been foreseen in the preceding laws, or to 
amend or alter the laws in force. 

2 . Although the novels of Justinian are 
the best known, and when the word Novels 
only is mentioned, those of Justinian are 
always intended, he was not the first who 
gave the name of novels to his constitution 
and laws. Some of the acts of Theodosius, 
Valentinicn, Leo, Severus, Anthemius, and 
others, were also called novels. But the 
novels of the emperors who preceded Jus¬ 
tinian had not the force of law, after the 
enactment of the law by order of that 
emperor. Those novels are not, however, 
entirely useless, because the code of Jus¬ 
tinian having been composed mainly from 
the Theodosian code and the novels, the 
latter frequently remove doubts which arise 
on the construction of the code. The 
novels of Justinian form the fourth part of 
the Corpus Juris Oivilis. They are directed 
either to some officer, or an archbishop or 
bishop, or to some private individual of 
Constantinople : but they all had the force 
and authority of law. The number of the 
novels is uncertain. The 118th novel is the 
foundation and groundwork of the English 
statute of distribution of intestate’s effects, 
which has been copied into mauy states of 
the Union. Vide 1 P. Wins. 27 ; Pp. in 
Chan. 593. 

NOVUS HOMO. A new man; this 
term is applied to a man who has been 
pardoned of a crime, by which he is restored 
to society, and is rehabilitated, 

NOXAL ACTION, civil law. A per¬ 
sonal, arbitrary, and indirect action in favor 
of one who has been injured by the slave of. 
another, by which the owner or master of 
the slave was compelled either to pay tho 
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damages or abandon the slave. Vide 
Abandonment for torts , and Inst. 4, 8 ; Dig. 
9, 4 ; Code, 3, 41. 

NUB1LIS, dml law. One who is of a 
proper age to be married. Dig. 32, 51. 

NUDE. Naked. Figuratively, this 
word is applied to various subjects. 

2. A nude contract, nudum pactum , 
q. v.) is one without a consideration ; nude 
matter, is a bare allegation of a thing done, 
without any evidence of it. 

Nude Matter. A bare allegation un¬ 
supported by evidence. 

NUDUM PACTUM, contracts . A con¬ 
tract made without a consideration ; it is 
called a nude or naked contract, because it 
is not clothed with the consideration re¬ 
quired by law, in order to give an action. 
3 McLean, 330 ; 2 Denio, 403 ; 6 Iredell, 
480; 1 Strobh. 329; 1 Kelly, 294; 1 
Dougt Mich. R. 188. 

2. There are some contracts which, in 
consequence of their forms, import a con¬ 
sideration, as sealed instruments, and bills 
of exchange, and promissory notes, which 
are generally good although no consideration 
appears. 

3. A nudum pactum may be avoided, 
and is not binding. 

4. Whether the agreement be verbal or 
in writing, it is still a nude pact. This has 
been decided in England, 7 T. R. 350, 
note; 7 Bro. P. C. 550 ; and in this 
country ; 4 John. R. 235 ; 5 Mass. R. 301, 
392; 2 Day’s It. 22. But if the contract 
be under seal, it is valid. 2 B. & A. 551. 
It is a rule that no action can be maintained 
on a naked contract; ex nudopacto non oritur 
actio . 2 Bl. Com. 415 ; 16 Vin. Ab. 16. 

5. This term is borrowed from the civil 
law, and the rule which decides upon the 
nullity of its effects, yet the common law 
has not in any degree been influenced by 
the notions ef the civil law, in defining what 
constitutes a nudum pactum. Dig. 19, 5, 5. 
See on this subject a learned note in Fonbl. 
Eq. 335, and 2 Kent, Com. 364. Toullier 
defines nudum pactum to be an agreement 
ne t executed by one of the parties, tom. 6 , 
n. 13, page 10. Vide 16 Vin. Ab. 16 ; 1 
Supp. to Ves. jr. 514 ; 3 Kent, Com. 364; 

1 Chit. Pr. il3 ; 8 Ala. 131 ; and art. 
Consideration. 

NUISANCE, crim . law , torts. This 
word means literally annoyanefe ; *in law, it 
signifies, according to Blackstone, c< any¬ 
thing that worketh hurt, inconvenience, or 
damage.” 3 Comm. 216. 


2. Nuisances are either public or com¬ 
mon, or private nuisances. 

3. —1. A public or common nuisance 
is such an inconvenience or troublesome 
offence, as annoys the whole community in 
general, and not merely some particular 
person. 1 Hawk. P. C. 197 ; 4 Bl. Com. 
166—7. To constitute a public nuisance, 
there must be such a number of persons 
annoyed, that the offence can no longer be 
considered a private nuisance : this is a fact, 
generally, to be judged of by the jury. 1 
Burr. 337 ; 4 Esp. C. 200 ; 1 Str. 686 , 
704 ; 2 Chit. Cr. Law, 607, n. It is diffi¬ 
cult to define what degree of annoyance is 
necessary to constitute a nuisance. In rela¬ 
tion to offensive trades, it seems that when 
such a trade renders the enjoyment of life 
and property uncomfortable, it is a nuisance ; 
l Burr. 333 ; 4 Rog. Rec. S7 ; 5 Esp. C. 
217 ; for the neighborhood have a right to 
pure and fresh air. 2 Car. & P. 485 ; S. 
C. 12 E. C. L. R. 226 ; 6 Rogers’ llcc. 61, 

4. A thing may be a nuisance in one 
place, which is not so in another ; therefore 
the situation or locality of the nuisance 
must be considered. A tallow chandler 
setting up his business among other tallow 
chandlers, and increasing the noxious smells 
of the neighborhood, is not guilty of setting 
up a nuisance, unless the annoyance is much 
increased by the new manufactory. Peake’s m 
Cas. 91. Such an establishment might be 
a nuisance in a thickly populated town of 
merchants and mechanics, where no such 
business was carried on. 

5. Public nuisances arise in consequence 
of following particular trades , by which the 
air is rendered offensive and noxious. Cro. 
Car. 510 ; Hawk. B. 1 , c. 75, s. 10 ; 2 Ld. 
Rayru. 1163 ; 1 Burr. 333 ; 1 Str. 686 . 
From acts of public indecency; as bathing 
in a public river, in sight of the neighbor¬ 
ing houses; 1 Russ. Cr. 302; 2 Canipb. 
R. 89 ; Sid. 168 ; or for acts tending to a 
breach of the public peace , as for drawing a 
number of persons into a field for the pur¬ 
pose of pigeon-shooting, to the disturbance 
of the neighborhood ; 3 B. & A. 184; S. 
C. 23 Eng. C. L. R. 52 ; or keeping a dis¬ 
orderly house; 1 Russ. Cr. 298 ; or a gaming 
house; 1 Russ. Cr. 299 ; Hawk. b. 1, c. 75, 
s. 6 ; or a bawdy house; Hawk. b. 1, c. 74, 
s. 1; Bac. Ab. Nuisance, A; 9 Conn. II, 
350; or a dangerous animal , known to be 
such, and suffering him to go at large, as a 
large bull-dog accustomed to bite people ; 

4 Burn’s Just. 578 ; or exposing a person 
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hai'ing a contagious disease , as the small¬ 
pox, in public ; 4 M. & S. 73, ‘27'2 ; and 
tiie like. 

6 . —*2. A private nuisance is anything 
done to the hurt or annoyance of the lands, 
tenements, or hereditaments of another. 3 
HI. Com. 21 o ; Finch, L. 188. 

7. These are such as are injurious to 
corporeal inheritances ; as, for example, if a 
mail should build his house so as to throw 
the rain water which fell on it, on my land ; 
F. X. R. 184 ; or erect his building, with¬ 
out right, so as to obstruct my ancient 
lights; U Co. 58 5 keep hogs or other ani¬ 
mals so as to incommode his neighbor and 
render the air unwholesome. 9 Co. 58. 

8 . Private nuisances may also be in¬ 
jurious to incorporeal hereditaments. If, 
for example, I have a way annexed to my 
estate, across another man’s land, and he 
obstruct me in the use of it, by plowing it 
up, or laying logs across it, and the like. 
F. N. B. 183 ; 2 Roll. Ab. 140. 

9. The remedies for a public nuisance 
are by indicting the party. Vide, generally, 
Com. Dig. Action on the case for a nuisance ; 
Bac. Ab. h. t.; Yin. Ab. h. t.; Nels. Ab. 
h. t.; Selw. N. P. b. t.; 3 Bl. Com. c. 13 ; 
Russ. Cr. b. 2, c. 30 ; 10 Mass. R. 72; 
7 Pick. R. 76 ; 1 Root’s Rep. 129 ; 1 John. 
R. 78 ; 1 S. & R. 219 ; 3 Yeates’ R. 447 ; 
3 Amcr. Jurist, 185 ; 3 Harr. & McH. 441; 
Rose. Cr. Ev. h. t.; Chit. Cr. L. Index, h. 
t.; Chit. Pr. Index, h. t., and vol. 1, p. 
383 ; Bouv. Inst. Index, h. t. 

NUL, law French . A barbarous word 
which means to convey a negative ) as, Nul 
tiel record, Nul tiel award. 

Nul agard. No award. A plea to an 
action on an arbitration bond, when the 
defendant avers that there was no legal 
award made. 3 Burr. 1730 ; 2 Stra. 923. 

Nul disseisin, pleading . No disseisin. 
A plea in a real action, by which the de¬ 
fendant denies that there was any disseisin : 
it is a species of the general issue. 

Nul tiel record, pleading . No such 
record. 

2. When a party claims to recover on 
the evidence of a record, as in an action on 
scire facias , or when he sets up his defence 
on matter of record, as a former acquittal 
or former recovery, the opposite party may 
plead or reply nul tiel record, there is no 
such record ; in which case the issue thus 
raised is called an issue of nul tiel record , 
and it is tried by the court by the inspec¬ 
tion of the record. Vide 1 Saund. 92, n. 3 } 
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12 Yin. Ab. 188 ; 1 Phil. Ev. 307, 8 ; Com, 
Dig. Bail, R. 8 —Certiorari, A 1—Pleader, 
2 W 13, 38—Record, C ; 2 McLean, 511' 
7 Port. 110 ; 1 Spencer, 114. 

Nul tort, pleading No wrong. 

2. This is a plea to a real action, by 
which the defendant denies that he com¬ 
mitted any wrong. It is a species of fc «ene- 
ral issue. 

Nul waste, pleading. This is the gene¬ 
ral Issue in an action of waste, Co. Entr. 
700 a, 708 a. The plea of nul waste ad¬ 
mits nothing, but puts the whole declaration 
in issue ; and in support of this pica the 
defendant may give in evidence anything 
which proves that the act charged is no 
waste, as that it happened by tempest, lights 
ning, and the like. Co. Litt. 283 a ) 3 
Saund. 238, n. 5. 

NULL. Properly, that which docs not 
exist; that which is not in the nature of 
things. In a figurative sense it signifies 
that which has no more effect than if it did 
not exist. 8 Toull. n. 320. 

NULLA BONA. The return made to a 
writ of fieri facias, by the sheriff, when he 
has not found any goods of the defendant 
on which he could levy. 3 Bouv. Inst. n. 
3393. 

NULLITY. Properly, that which does 
not exist; that which is not properly in the 
nature of things. In a figurative sense, and 
in law, it means that which has no more 
effect than if it did not exist, and also the 
defect which prevents it from having such 
effect. That which is absolutely void. 

2. It is a rule of law that what is abso¬ 
lutely null produces no effects whatever ; 
as, if a man had a wife in full life, and both 
aware of the fact, he married another wo¬ 
man, such second marriage would be null 
and without any legal effect. Yide Chit. 
Contr. 228; 3 Chit. Pr. 522; 2 Archb. 
Pr. K. B. 4th edit. 888 ; Bayl. Ch. Pr. 97. 

3. Nullities have been divided into ab¬ 
solute and relative. Absolute nullities arc 
those which may be insisted upon by any 
one having an interest in rendering the act, 
deed or writing null, even by the public 
authorities, as a second marriage while the 
former was in full force. Everything fraudu¬ 
lent is null and void. Relative nullities 
can be invoked only by those in whose favoi 
the law has been established, and, in fact, 
guch power is less a nullity of the act than 
a faculty which one or more persons have 
to oppose the validity of the act. 

4. The principal causes of nullities are. 
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1. Defect of form; as, for example, when | 
the law requires that a will of lands shall j 
be attested by three witnesses, and it is j 
only attested by two. Vide Will . 

5. —2. Want of will; as if a man be! 
compelled to execute a bond by duress, it is 
null and void. Vide Duress . 

6 . —3. The incapacities of the parties; 
as in the cases of persons non compos men¬ 
tis, of married women’s contracts, and the 
like. 

7. —4. The want of consideration in 
simple contracts ; as a verbal promise with¬ 
out consideration. 

8. —5. The want of recording, when the 
law requires that the matter should be re¬ 
corded ; as, in the case of judgments. 

9. — 6 . Defect of power in the party who 
entered into a contract in behalf of another; 
as, when an attorney for a special purpose 
makes an agreement for his principal in re¬ 
lation to another thing. Vide Attorney; 
Authority . 

10. —7. The loss of a thing which is the 
subject of a contract; as, when A sells B 
his horse, both supposing him to be alive, 
when in fact he was dead. Vide Contract; 
Sale. 

Vide Perrin, Traite des Nullites; Hen- 
rion, Pouvoir Municipal, liv. 2, c. 18 ; Merl. 
Hep. h. t.; Dali. Diet. h. t. See art. Void . 

NULLIUS FILIUS. The son of no one; 
a bastard. 

2. A bastard is considered nullius jilivs 
as far as regards his right to inherit. But 
the rule of nullius jilius does not apply in 
other respects. 

3. The mother of a bastard, during its 
age of nurture, is entitled to the custody of 
her child, and is bound to maintain it. 6 
S. & R. 255 ; 2 John. R. 375; 15 John. 
R. 208 ; 2 Mass. R. 109 ; 12 Mass. R. 387, 
433 : 1 New Rep. 148 ; sed vide 5 East, 
224 n. 

4. The putative father, too, is entitled 
to the custody of the child as against all 
hut the mother. 1 Asbm. 55. And, it 
seems, that the putative father may main¬ 
tain an action, as if his child were legiti¬ 
mate, for marrying him without his consent, 
contrary to law. Addis. 212. See Bas¬ 
tard; Child; Father; Mother; Putative 
Father . 

NULLUM ARBITRIUM, pleading. The 
name of a plea to an action on an arbitra¬ 
tion bond for not fulfilling the award, by 
which the defendant asserts that there is no 
award . 


NULLUM FECERUNT ABBITRIUM. 
The name of a plea to an action of debt 
upon an obligation for the performance of 
an award, by which the defendant denies 
that he submitted to arbitration, &c. Bac 
Ab. Arbitr. &c. G. 

NUMBER. A collection of units. 

. 2 . Iu pleading, numbers must be stated 
truly, when alleged in the recital of a re¬ 
cord, written instrument, or express con¬ 
tract. Lawes’ PI. 48 ; 4 T. R. 314 ; Cro. 
Car. 262; Dough 669; 2 Bl. Rep. 1104. 
But in other cases, it is not in general re¬ 
quisite that they should be truly stated, 
because they are not required to be strictly 
proved. If, for example, in an action of tres¬ 
pass the plaintiff proves the wrongful taking 
away of any part of the goods duly de¬ 
scribed in his declaration, he is entitled to 
recover pro tanto . Bac. Ab. Trespass, 1 2 ; 
Lawes’ PI. 48. 

3. And sometimes, when the subject to 
be described is supposed to comprehend a 
multiplicity of particulars, a general de¬ 
scription is sufficient. A declaration in 
trover alleging the conversion of “ a library 
of books,” without stating their number, 
titles, or quality, was held to be sufficiently 
certain ; 3 Bulst. 31 ; Carth. 110 ; Bac. Ab. 
Trover, F 1 ; and in an action for the loss 
of goods, by burning the plaintiff’s house, 
the articles may be described by the simple 
denomination of “ uoods” or “ divers goods.” 
1 Iveb. 825; Plowd. 85, 118, 123; Cro. 
Eliz. 837; 1 H. Bl. 284. 

NUNC PRO TUNC, practice . This 
phrase, which signifies now for then , is used 
to express that a thing is done at one time 
which ought to have been performed at an¬ 
other. Leave of court must be obtained to 
do things nunc pro tunc, and this is granted 
to answer the purposes of justice, but never 
to do injustice. A judgment nunc pro tunc 
can be entered only when the delay has 
arisen from the act of the court. 3 Man. 
Or. & Sc. 970. Vide 1 V. & B. 312; 1 
Moll. R. 462 ; 13 Price, II. 604 ; 1 Hogan, 
R. 110. 

NUNCIO. The name given to the Pope's 
ambassador. Nuncios are ordinary or ex¬ 
traordinary ; the former are sent upon usual 
missions, the latter upon special occasions. 

NUNCIUS, international law. A mes¬ 
senger, a minister ; the pope’s legate, com¬ 
monly called a nuncio. 

NUNCUPATIVE. It is used to express 
that a will or testament has been made 
verbally, and not in writing. Vide Testa - 
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*r.ent nuncupative ; Willy nuncupative; 1 
Williams on Exec. 59 ; Swinb. Index, h. t.j 
Ayl. rami. 359; 1 Bro. Civ. Law, 288; 
Roberts on Wills, h. t.; 4 Kent, Com. 504; 
2 Bouv. Inst. n. 456. 

A l*NQl AM INDEBITATUS, pleading . 
A plea to ail action of indebitatus assump¬ 
sit, by which the defendant asserts that he 
is not indebted to the plaintiff. G Carr. & 
D. 545 ; S. C. 25 English Com. Law Rep. 
555 ; 1 Mees. & Weis. 542; 1 Q. B. 77. 

NEPER OBIIT, practice . He or she 
lately died. The uame of a writ, which in 
the English law, lies for a sister co-heiress, 
dispossessed by her coparcener of lands and 
tenements, whereof their father, brother, or 


any comu’w ancestor died seised of an estate 
in fee simple. Termes dc la Ley, h. t.; F. 
N. B. 197. 

NURTURE. The act of taking care of 
children and educating them : the right to 
the nurture of children generally belongs to 
the father till the child shall arrive at the 
age of fourteen years, and not longer. Till 
then, he is guardian by nurture. Co. Litt. 
38 b. But in special cases the mother will 
be preferred to the father; 5 Binn. R. 520 ; 
2 S. & R. 174; and after the death of the 
father, the mother is guardian by nurture. 
FI. 1. 1, c. 6; Com. Dig. Guardian, D. 

NURUS. A daughter-in-law. Dig. 50, 
16, 50. 


o. 


OATH. A declaration made according 1 
to law, before a competent tribunal or offi¬ 
cer, to tell the truth; or it is the act of one 
who, when lawfully required to tell the 
truth, takes God to witness that what he 
says is true. It is a religious act by which 
the party invokes God not only to witness 
the truth and sincerity of his promise, but 
also to avenge his imposture or violated 
faith, or in other words to punish his per¬ 
jury if he shall be guilty of it. 10 Toull. 
n. 343 a 348; Puff, book 4, c. 2, s. 4; 
Grot, book 2, c. 13, s. 1 ; Ruth. Inst, book 
1, ch. 14, s. 1 ; 1 Stark. Ev. 80; Merl. 
Repert. Convention; Dalloz, Diet. Serment; 
Dur. n. 592, 593 ; 3 Bouv. Inst. n. 3180. 

2. It is proper to distinguish two things 
in oaths; 1. The invocation by which the 
Gnd of truth, who knows all things, is taken 
to witness. 2. The imprecation by which he 
is asked as a just and all-powerful being, to 
punish perjury. 

3. The commencement of an oath is 
rnude by the party taking hold of the book, 
after bemg required by the officer to do so, 
and ends generally with the words , 66 so help 
you God,” and kissing the book, when the 
form used is that of swearing on the Evan¬ 
gelists. 9 Car. & P. 137. 

4. Oaths are taken in various forms; 
the most usual is upon the Gospel by tak- 
ing the book in the hand; the words com¬ 
monly used are, “ You do swear that,” &c., 
u bo help you God, ’ and then kissing the 
book. The origin of this oath may be 


traced to the Roman law, Nov. 8, tit. 3 ; 
Nov. 74, cap. 5; Nov. 124, cap. 1; and 
the kissing the book is said to be an imita¬ 
tion of the priest’s kissing the ritual as a 
sign of reverence, before he reads it to the 
people. Rees, Cycl. h. v. 

5. Another form is by the witness or 
party promising holding up his right hand 
while the officer repeats to him, “ You do 
swear by Almighty God, the searcher of 
hearts, that,” &c., “And this as you shall 
answer to God at the great day.” 

6 . In another form of attestation com¬ 
monly called an affirmation, (q. v.) the 
officer repeats, “Yotf do solemnly, sin¬ 
cerely, and truly declare and affirm, that,” 
&c. 

7. The oath, however, may be varied in 
any other form, in order to conform to the 
religious opinions of the person who takes 
it. 16 Pick. 154, 156, 157 ; 6 Mass. 262; 
2 Gallis. 346; Ry. & Mo. N. P. Cas. 77 ; 
2 Hawks, 458. 

8 . Oaths may conveniently be divided 
into promissory, assertory, judicial and ex¬ 
tra judicial. 

9. Among promissory oaths may be 
classed all those taken by public officers on 
entering into office, to support the constitu¬ 
tion of the United States, and to perform 
the duties of the office. 

10. Custom-house oaths and others re¬ 
quired by law, not in judicial proceedings, 
nor from officers entering into office, may 
be classed among the assertory oaths, when 
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the party merely'asserts the fact to be 
true. 

11. Judicial oaths, or those adminis¬ 
tered in judicial proceedings. 

12. Extra-judicial oaths are those taken 
without authority of law, which, though 
binding in fcrro conscicntice, do not render 
the persons who take them liable to the 
punishment of perjury, when false. 

13. Oaths are also divided into various 
kinds with reference to the purpose for 
which they are applied ; as oatK of allegi¬ 
ance, oath of calumny, oath ad litem, deci- 
sory oath, oath of supremacy, and the like. 
As to the persons authorized to administer 
oaths, see Gilp. R. 439: 1 Tyler, 347: 1 
South. 297; 4 Wash. C. C. 11. 555; 2 
Blaekf. 35. 

14. The act of congress of June 1,1789, 
1 Story’s L. U. S. p. 1, regulates the time 
and manner of administering certain oaths 
as follows: 

§ 1. Be it enacted , #c., That the oath or 
affirmation required by the sixth article of 
the constitution of the United States, shall 
be administered in the form following, to 
wit, “I, A B, do solemnly swear or affirm, 
(as the case may be,) that I will support the 
constitution of the United States.” The 
said oath or affirmation shall be adminis¬ 
tered within three days after the passing of 
this act, by any one member of the senate, 
to the president of the senate, and by him 
to all the members, and to the secretary; 
and by the speaker of the house of repre¬ 
sentatives, to all the members who have not 
taken a similar oath, by virtue of a particu¬ 
lar resolution of the said house, and to the 
clerk: and in case of the absence of any 
member from the service of either house, at 
the time prescribed for taking the said oath 
or affirmation, the same shall be adminis¬ 
tered to such member when he shall appear 
to take his seat. 

15. —§ 2. That at the first session of 
congress after every general election of re¬ 
presentatives, the oath or affirmation afore¬ 
said shall be administered by any one 
member of the house of representatives to 
the speaker; and by him to all the mem¬ 
bers present, and to the clerk, previous to 
entering on any other business; and to the 
members who shall afterwards appear, pre¬ 
vious to taking their seats. The president 
of the senate for the time being, shall also 
administer the said oath or affirmation to 
each senator who shall hereafter be elected, 
previous to his taking his seat; and in any 


future case of a president of the senate, 
who shall not have taken the said oath or 
affirmation, the same shall be administered 
to him by any one of the members of the 
sonate. 

16. —§ 3. That the members of the seve¬ 
ral state legislatures, at the next session of 
the said legislatures respectively, and all 
executive and judicial officers of the several 
states, who have been heretofore chosen or 
appointed, or who shall be chosen or ap¬ 
pointed before the first day of August 
next, and who shall then be in office, shall, 
within one month thereafter, take the same 
oath or affirmation, except where they shall 
have taken it before ; which may be adminis¬ 
tered by any person authorized by the law of 
the state, in which such office shall be holdcn, 
to administer oaths. And the members 
of the several state legislatures, and all ex¬ 
ecutive and judicial officers of the Severn] 
states, who shall be chosen or appointed 
after the said first day of August, shall, 
before they proceed to execute the duties 
of their respective offices, take the foregoing 
oath or affirmation, which shall be adminis¬ 
tered by the person or persons, who, by the 
law of the state, shall be authorized to ad¬ 
minister the oath of office ; and the person or 
persons so administering the oath hereby 
required to be taken, shall cause a record 
or certificate thereof to be made, in the 
same manner as, by the law of the state, 
he or they shall be directed to record or 
certify the oath of office. 

17. —§ 4. That all officers appointed or 
hereafter to be appointed, under the autho¬ 
rity of the United States, shall, before they 
act in their respective offices, take the same 
oath or affirmation, which shall be adminis¬ 
tered by the person or persons who shall be 
authorized by law to administer to such 
officers their respective oaths of office; and 
such officers shall incur the same penalties 
in case of failure, as shall be imposed by 
law in case of failure in taking their respec¬ 
tive oaths of office. 

18. —§ 5. That the secretar}' of the 

senate, and the clerk of the house of repre¬ 
sentatives, for the time being, shall, at the 
time of taking the oath or affirmation afore¬ 
said, each take an oath or affirmation in the 
words following, to wit; u I, A B, secre¬ 
tary of the senate, or clerk of the house of 
representatives (as the case may be) of the 
United States of America, do solemnly 
swear or affirm, that I will truly and faith 
fully discharge the duties of my said office 
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to the host of my knowledge and abi¬ 
lities.” 

10. There are several kinds of oaths, 
some of whieh are enumerated by law. 

20. Oath of calumny . This term is 
used in the civil law. It is an oath which 
a plaintiff was obliged to take that he was 
not actuated by a spirit of chicanery in 
commencing his action, but that he had 
bona fide a good cause of action. Poth. 
Pa ml. lib. 5, t. 16 and 17, s. 124. This 
oath is somewhat similar to our affidavit of 
a cause of action. Vide Dunlap’s Adm. 
Pr. 289, 290. 

21. No instance is known in which the 
oath of calumny has been adopted in prac¬ 
tice in the admiralty courts of the United 
States; Dunl. Adm. Pr. 290 : and by the 
102 d of the rules of the district court for 
the southern district of New York, the oath 
of calumny shall not be required of any 
partv in any stage of a cause. Vide Inst. 
4, 16, 1 ; Code, 2 , 59, 2 ; Dig. 10, 2 , 44 ; 
1 Ware’s R. 427. 

22. Derisory oath. By this term in the 
civil law is understood an oath which one 
of the parties defers or refers back to the 
other, for the decision of the cause. 

23. It may be deferred in any kind of 
civil contest whatever, in questions of pos¬ 
session or of claim ; in personal actions and 
in real. The plaintiff may defer the oath 
to the defendant, whenever he conceives he 
has not sufficient proof of the fact which is 
the foundation of his claim ; and in like 
manner, the defendant may defer it to the 
plaintiff when he has not sufficient proof of 
his defence. The person to whom the oath 
is deferred, ought either to take it or refer 
it back, and if he will not do either, the 
cause should be decided against him. Poth. 
on Oblig. P. 4, e. 3, s. 4 . 

24. The decisory oath has been practi¬ 
cally adopted in the district court of the 
United States, for the district of Massachu¬ 
setts, and admiralty causes have been deter¬ 
mined in that court by the oath decisory; 
but the cases in which this oath has been 
adopted, have been where the tender has 
been accepted; and no case is known to 
have occurred there in which the oath has 
been refused and tendered back to the ad¬ 
versary. Dunl. Adm. P r . 290, 291. 

25. A judicial oath is a solemn decla¬ 
ration made in some form warranted by law, 
before a court of justice or some officer au¬ 
thorized to administer it, by which the per¬ 
son who takes it promises to tell the truth, 
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the whole truth, and nothing but the truth, 
in relation to his knowledge of the matter 
then under examination, and appeals to God 
for his sinceritv. 

26. In the civil law, a judicial oath is 
that which is given in judgment by one 
party to another. Dig. 12, 2 , 25. 

27. Oath in litem , in the civil law, is 

an oath which was deferred to the complain¬ 
ant as to the value of the thing in dispute 
on failure of other proof, particularly when 
there was a fraud on the part of the defend¬ 
ant, and he suppressed proof in his posses¬ 
sion. See Greenl. Ev. § 348 ; Tait on Ev. 
280 ; 1 Vern. 207 ; 1 Eq. Cas. Ab. 229 ; 
1 Greenl. R. 27 3 1 Yeates, R. 34 ; 12 Vin. 
Ab. 24. In general the oath of the party 
cannot, by the common law, be received to 
establish his claim, but to this there are ex¬ 
ceptions. The oath in litem is admitted in 
two classes of eases: 1. Where it has been 
already proved, that the party against whom 
it is offered has been guilty of some fraud 
or other tortious or unwarrantable act of 
intermeddling with the complainant’s goods, 
and no other evidence can be had of the 
amount of damages. As, for example, 
where a trunk of goods was delivered to a 
shipmaster at one port to be carried to an¬ 
other, and, on the passage, he broke the 
trunk open and rifled it of its contents ; in 
an action by the owners of the goods against 
the shipmaster, the facts above mentioned 
having been proved aliunde , the plaintiff 
was held a competent witness to testify as 
to the contents of the trunk. 1 Greenl. 
27 ; and see 10 Watts, 335 ; 1 Greenl. Ev. 
§ 348 ; 1 Yeates, 34; 2 Watts, 220 ; 1 
Gilb. Ev. by Lofft, 244. 2 . The oath in 

litem is also admitted on the ground of 
public policy, where it is deemed essential 
to the purposes of justice. Tait on Ev. 
280. But this oath is admitted only on the 
ground of necessity. An example may be 
mentioned of a case where a statute can 
receive no execution, unless the party inter¬ 
ested be admitted as a witness. 16 Pet. 203. 

28. A promissory oath is an oath taken, 
by authority of law, by which the party 
declares that he will fulfil certain duties 
therein mentioned, as the oath which an 
alien takes on becoming naturalized, that 
he will support the constitution of the 
United States: the oath which a judge 
takes that he will perforin the duties of his 
office. The breach of this does not involve 
the party in the legal crime or pubis hment 
of perjury. 
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29. A suppletory oath in the civil and 
ecclesiastical law, is an oath required by the 
judge from either party in a cause, upon 
half proof already made, which being joined 
to half proof, supplies the evidence required 
to enable the judge to pass upon the subject. 

‘ Vide Str. 80 ; 3 Bl. Com. 270. 

30. A purgatory oath is one by which 
one destroys the presumptions which were 
against him, for he is then said to purge 
himself, when he removes the suspicions 
which were against him ; as, when a man is 
in contempt for not attending court as a 
witness, he may purge himself of the con¬ 
tempt, by swearing to a fact which is an 
ample excuse. See Purgation . 

OBEDIENCE. The performance of a 
command. 

2. Officers who obey the command of 
their superiors, having jurisdiction of the 
subject-matter, are not responsible for their 
acts. A sheriff may therefore justify a 
trespass under an execution, when the court 
has jurisdiction, although irregularly issued. 
3 Chit. Pr. 75; Ham. N. P. 48. 

3. A child, an apprentice, a pupil, a 
mariner, and a soldier, owe respectively 
obedience to the lawful commands of the 
parent, the master, the teacher, the captain 
of the ship, and the military officer having 
command; and in case of disobedience, 
submission may be enforced by correction, 
(q. v.) 

OBIT. That particular solemnity or 
office for the dead, which the Roman Ca¬ 
tholic church appoints to be read or per¬ 
formed over the body of a deceased mem¬ 
ber of that communion before interment; 
also the office which, upon the anniversary 
of his death, was frequently used as a com¬ 
memoration or observance of the day. 2 
Cro. 51; Dyer, 313. 

OBLATION, eccL law . In a general 
' sense the property which accrues to the 
church by any right or title whatever ; but, 
in a more limited sense, it is that which the 
priest receives at the altar, at the celebra¬ 
tion of the eucharist. Ayl. Par. 392. 

OBLIGATION. In its general and 
most extensive sense, obligation is synony¬ 
mous with duty. In a more technical 
meaning, it is a tie which binds us to pay 
or to do something agreeably to the laws 
and customs of the country in which the 
obligation is made. Just. Inst. 1. 3, t. 14. 
The term obligation also signifies the instru¬ 
ment or writing by which the contract is 
witnessed. And in another sense, an obli¬ 


gation is said tQ be a bond containing a 
penalty, with a condition annexed for tko 
payment of money, performance of cove¬ 
nants or the like ; it differs from a bill, 
which is generally without a penalty or con¬ 
dition, though it may be obligatory. Co. 
Litt. 172. It is also defined to be a deed 
whereby a man binds himself under a pe¬ 
nalty to do a thing. Com. Dig. Obligation, 
A. The word obligation, in its most tech¬ 
nical signification, ex vi termini , imports a 
sealed instrument. 2 S. & R. 502 : 6 Venn. 
40; 1 Blackf. 241; Harp. R.' 434 ; 2 
Porter, 19 ; 1 Bald. 129. See 1 Bell’s 
Com. b. 3, p. 1, c. 1, page 293 ; Bouv. 
Inst. Index, h. t. 

2. Obligations are divided into imper¬ 
fect obligations, and perfect obligations. 

3. Imperfect obligations are those which 
are not binding on us as between man and 
man, and for the non-performance of which 
we are accountable to God only ; such as 
charity or gratitude. Iu this sense an 
obligation is a mere duty. Poth. Ob. art. 
Prel. n. 1. 

4. A perfect obligation is one which 
gives a right to another to require us to 
give him something or not to do something. 
These obligations are either natural or 
moral, or they are civil. 

5. A natural or moral obligation is one 

which cannot be enforced by action, but 
which is binding on the party who makes 
it, in conscience and according to natural 
justice. As for instance, when the action 
is barred by the act of limitation, a natural 
obligation still subsists, although the civil 
obligation is extinguished. 5 Binn. 573. 
Although natural obligations cannot be en¬ 
forced by action, they have the following 
effect: 1. No suit will lie to recover back 
what has been paid, or given in compliance 
with a natural obligation. 1 T. R. 285 , 
1 Dali. 184. 2. A natural obligation is a 

sufficient consideration for a new contract. 
5 Binn. 33 ; 2 Binn. 591 ; Yelv. 41, a, n. 
1; Cowp. 290; 2 Bl. Coin. 445 ; 3 B. & 
P. 249, n.; 2 East, 506; 3 Taunt. 311; 
5 Taunt. 36; Yelv. 41, b. note; 3 Pick. 
207 ; Chit. Contr. 10. 

6. A civil obligation is one which has 
a binding operation in law, vinculum juris , 
and which gives to the obligee the right of 
enforcing it in a court of justice; in other 
words, it is an engagement binding on the 
obligor. 12 Wheat. R. 318, 337 ; 4 Wheat. 
R. 197. 

7. Civil obligations are divided inti 
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express mid implied, pure and conditional, 
primitive and secondary, principal and ac¬ 
cessory, absolute and alternative, determi- 
nate and indeterminate, divisible and indivi¬ 
sible, single and penal, and joint and several. 
They are" also purely personal, purely real, 
and both real and mixed at the same time. 

8. Express or conventional obligations 
are those by which the obligor binds him¬ 
self in express terms to perform his obliga¬ 
tion. 

9. An implied obligation is one which 
arises bvoperation of law; as, for example, 
if I send von daily a loaf of bread, without 
anv express authority, and you make use 
of it in your family, the law raises an obli¬ 
gation on your part to pay me the value of 
the bread. 

10. A pure or simple obligation is one 
which is not suspended by any condition, 
either because it has been contracted with¬ 
out condition, or, having been contracted 
with one, it has been fulfilled. 

11. A conditional obligation is one the 
execution of which is suspended by a con¬ 
dition which has not been accomplished, and 
subject to which it lias been contracted. 

12. A primitive obligation, which in 
one sense may also be called a principal 
obligation, is one which is contracted with 
a design that it should, itself, be the first 
fulfilled. 

13. A secondary obligation is one which 
is contracted, and is to be performed, in 
ease the primitive cannot be. For example, 
if I sell you my house, I bind myself to 
give a title, but I find I cannot, as the title 
is in another, then my secondary obligation 
is to pay you damages for my non-perform¬ 
ance of my obligation. 

14. A. principal obligation is one which 
is the most important object of the engage¬ 
ment, of the contracting parties. • 

15. An accessory obligation is one which 
is dependent on the principal obligation; 
for example, if I sell you a house and lot 
of ground, the principal obligation on <my 
part is to make you a title for it; the ac¬ 
cessory obligation is to deliver you all the 
title papers which I have relating to it; to 
lake care of the estate till it is delivered to 
you, and the like. 

16. An absolute obligation is one which 
gives no alternative to the obligor, but he is 
bound to fulfil it according to his engagement. 

.17. An alternative obligation'is, where 
a person engages to do, or to give several 
things in such a manner that the payment of 


one will acquit him of all; as if A agrees 
to give B, upon a sufficient consideration, a 
horse, or one hundred dollars. Both. Obi. 
Pt. 2, c. 3, art. 6, No. 245. 

18. In order to constitute an alternative 
obligation, it is necessary that two or more 
things should be promised disjunctively ; 
where they are promised conjunctively, 
there are as many obligations as the things 
which are enumerated, but where they are 
in the alternative, though they are all due, 
there is but one obligation, which may be 
discharged by the payment of any of them. 

19. The choice of performing one of 
the obligations belongs to the obligor, un¬ 
less it is expressly agreed that it shall 
belong to the creditor. Dougl. 14; 1 Lord 
Rayw. 279; 4 N. S. 167. If one of the 
acts is prevented by the obligee, or the act 
of God, the obligor is discharged from both. 
See 2 Evans 5 Poth. Ob. 52 to 54 ; Yin. Ab. 
Condition, S b ; and articles Conjunctive; 
Disjunctive; Election . 

20. A determinate obligation, is one 
which has for its object a certain thing; as 
an obligation to deliver a certain horse 
named Bucephalus. In this case the obli¬ 
gation can only be discharged by delivering 
the identical horse. 

21. An indeterminate obligation is one 
where the obligor binds himself to delivei 
one of a certain species ; as, to deliver a 
horse, the delivery of any horse will dis¬ 
charge the obligation. 

22. A divisible obligation is one which 
being a unit may nevertheless be lawfully 
divided with or without the consent of the 
parties. It is clear it may be divided by 
consent, as those who made it, may modify 
or change it as they please. But some 
obligations may be divided without the con¬ 
sent of the obligor ; as, where a tenant is 
bound to pay two hundred dollars a year 
rent to his landlord, the obligation is entire, 
yet, if his landlord dies and leaves two sons, 
each will be entitled to one hundred dol¬ 
lars ; or if the landlord sells one undivided 
half of the estate yielding the rent, the 
purchaser will be entitled to receive one 
hundred dollars, and the seller the other 
hundred. See apportionment. 

23. An indivisible obligation is one 
which is not susceptible of division; as, for 
example, if I promise to pay you one huu- 
dred dollars, you cannot assign one half of 
this to another, so as to give him a right 
of action against me for his share. Seo 
Divisible . 
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24. A single obligation is one without 
any penalty ; as, where I simply promise to 
pay you one hundred dollars. This is called 
a single bill, when it is under seal. 

25. A penal obligation is one to which 
is attached a penal clause which is to be 
enforced, if the principal obligation be not 
performed. In general equity will relieve 
against a penalty, on the fulfilment of the 
principal obligation. See Liquidated da- 
mages; Penalty. 

26. A joint obligation is one by which 
several obligors promise to the obligee to 
perform the obligation. When the obliga¬ 
tion is only joint and the obligors do not 
promise separately to fulfil their engage¬ 
ment they must be all sued, if living, to 
compel the performance ; or, if any be dead, 
the survivors must all be sued. See Parties 
to actions . 

27. A several obligation is one by which 
one individual, or if there be more, several 
individuals bind themselves separately to 
perform the engagement. In this case each 
obligor may be sued separately, and if one 
or more be dead, their respective executors 
may be sued. See Parties to actions . 

28. The obligation is purely personal 
when the obligor binds himself to do a 
thing ; as if I give my note for one thou¬ 
sand dollars, in that case my person only is 
bound, for my property is liable for the 
debt only while it belongs to me, and, if I 
lawfully transfer it to a third person, it is 
discharged. 

29. The obligation is personal in an¬ 
other sense, as when the obligor binds 
himself to do a thing, and he provides his 
heirs and executors shall not be bound ; as, 
for example, when he promises to pay a 
certain sum yearly during his life, and the 
payment is to cease at his death. 

30. The obligation is real when real 
estate, and not the person, is liable to the 
obligee for the performance. A familiar 
example will explain thiswhen an estate 
owes an easement, as a right of way, it is 
the thing and not the owner who owes the 
easement. Another instance occurs when 
a person buys an estate which has been 
mortgaged, subject to the mortgage, he is 
not liable for the debt, though his estate is. 
In these cases the owner has an interest 
only because he is seised of the servient 
estate, or the mortgaged premises, and he 
may discharge himself by abandoning or 
parting with the property. 

31. The obligation is both personal and 


real when the obligor has bound himself, 
and pledged his estate for the fulfilment of 
his obligation. 

OBLIGATION OF CONTRACTS. By 
this expression, which is used in the consti¬ 
tution of the United States, is meant a legal 
and not merely a moral duty. 4 Wheat, 
107. The obligation of contracts consists 
in the necessity under which a man finds 
himself to do, or to refrain from doing 
something. This obligation consists gene¬ 
rally both in foro I eg is and in foro consci - 
entice , though it does at times exist in one 
of these only. It is certainly of the first, 
that in foro legis , which the framers of the 
constitution spoke, when they prohibited 
the passage of any law impairing the obli¬ 
gation of contracts. 1 Ilarr. Lond. Rep. 
Lo. 161. See Impairing the obligation of 
contract s. 

OBLIGEE or CREDITOR, contracts. 
The person in favor of whom some obliga¬ 
tion is contracted, whether such obligation 
be to pay money, or to do, or not to do 
something. Louis. Code, art. 3522, No. 11. 

2. Obligees are either several or joint, 
an obligee is several when the obligation is 
made to him alone ; obligees are joint when 
the obligation is made to two or more, and, 
in that event, each is not a creditor for his 
separate share, unless the nature of the 
subject or the particularity of the expres¬ 
sion in the instrument lead to a different 
conclusion. 2 Evans’ Doth. 56; Dyer 
350 a, pi. 20 ; Hob. 172; 2 Brownl. 207 ; 
Yelv. 177 ; Cro. Jac. 251. 

OBLIGOR or DEBTOR. The person 
who has engaged to perform some obligation. 
Louis. Code, art. 3522, No. 12. The word 
obligor, iu its more; technical signification, is 
applied to designate one who makes a bond. 

2. Obligors are joint and several. They 
are joint when they agree to pay the obliga¬ 
tion jointly, and then the survivors only are 
liable upon it at law, but in equity the 
assets of a deceased joiut obligor may be 
reached. 1. Bro. C. R. 29 ; 2 \ es. Id * 
Id. 371. They are several when one or 
more bind themselves each of them sepa¬ 
rately to perform the obligation. In order to 
become an obligor, the party must actually, 
either himself or by his attorney, enter into 
the obligation, and execute it as his own. 
If a man sign and seal a bond as his own, 
and deliver it, he will be bound by it. 
although bis name be ijot mentioned in the 
bond. 4 Stew. R. 479 ; 4 Hayw R. 239 ; 
4 McCord, R. 203 ; 7 Cowen, R. 484 ; 2 
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Hail. R. 190 ; Brayt. 38 ; 2 H. & M. 398 ; 

5 M;tss. 11. 538 ; 2 Daua, R. 463 ; 4 Munf. 
R. 380 ; 4 IVv. 272. When the obligor 

be twee u the penal part and the con¬ 
dition, ^till the latter will be a part of the 
instrument. 7 Wend. Rep. 345 ; 3 H. i 
>1. 144. 

3. The execution of a bond by the ob¬ 
ligor with a blank, aud a verbal authority 
to till it up, and it is afterwards filled up, 
does not bind the obligor, unless it is re¬ 
delivered, or acknowledged or adopted. 1 
Yerg. R. 69, 149; 1 Hill, Rep. 267 ; 2 N. 
A M. 125 : 2 Brock. R. 64 ; 1 Ham. R. 
368 ; 2 Dev. R. 369 ; 6 Gill & John. 250 ; 
but see contra, 17 Serg. & R. 438 ; and see 

6 Serg. k Rawle, 308 ; Wright, R. 742. 

OBREPTION, civil law. Surprise. Dig. 

3, 5, 8, 1. Vide Surprise . 

OBSCENITY, crim. law . Such in¬ 
decency as is calculated to promote the 
violation of the law, and the general cor¬ 
ruption of morals. 

2. The exhibition of an obscene picture 
is an indictable offence at common law, 
although not charged to have been exhibited 

c o 

in public, if it be averred that the picture 
w is exhibited to sundry persons "for money. 
2 Scrg. k Rawle, 91. 

TO OBSERVE, civil law . To perform 
that which has been prescribed by some law 
or usage. Dig. 1, 3, 32. 

OBSOLETE. This term is applied to 
those laws which have lost their efficacy, 
without being repealed. 

2. A positive statute, unrepealed, can 
never be repealed by non-user alone. 4 
\eates, Rep. 181; Id. 215; 1 Browne’s 
Rep. Appx. 28 ; 13 Serg. & Rawle, 447. 
T1 ie disuse of a law is at most only pre¬ 
emptive evidence that society has consented 
ro such a repeal; however this presumption 
may operate on an unwritten law, it cannot 
m general act upon one which remains as a 
legislative act on the statute book, because 
no presumption can set aside a certainty. A 
written law may indeed become obsolete 
when the object to which it was intended to 
A Pply» or the occasion for which it was en¬ 
acted, no longer exists. 1 P. A. Browne’s 
R* App. 28. ii It must be a very strong 
case,” says Chief Justice Tilghman, «to 
justify the court in deciding, that an act 
standing on the statute book, unrepealed, is 
obsolete and invalid. I will not say that 
such case may not exist—where there has 
been a non-user for a great number of 
years—where, from a change of times and 

vol. n .—r 


manners, an ancient sleeping statute would 
do great mischief, if suddenly brought into 
action—where a long praotice inconsistent 
with it has prevailed, and, specially, where 
from other and latter statutes it might be 
inferred that in the apprehension of the 
legislature, the old one was not in force.” 
13 Serg. & Rawle, 452; Kutherf. Inst. B. 
2, c. 6, s. 19; Merl. Repert. mot Desue¬ 
tude. 

OBSTRUCTING PROCESS, aim . law. 
The act by which one or more persons at¬ 
tempt to prevent, or do prevent, the execu¬ 
tion of lawful process. 

2. The officer must be prevented by 
actual violence, or by threatened violence, 
accompanied by the exercise of force, or by 
those having capacity to employ it, by which 
the officer is prevented from executing his 
writ; the officer is not required to expose 
his person by a personal conflict with the 
offender. 2 Wash. C. C. R. 169. See 3 
Wash. C. C. R. 335. 

3. This is an offence against public justice 
of a very high and presumptuous nature ; 
and more particularly so where the obstruc¬ 
tion is of an arrest upon criminal process : 
a person opposing an arrest upon criminal 
process becomes thereby particeps criminis; 
that is, an accessary in felony, and a prin- 
cipal in high treason. 4 BL Com. 128; 
2 Hawk. c. 17, s. 1 ; 1 Russ, on Cr. 360; 
vide Ing. Dig. 159; 2 Gallis. Rep. 15 ; 2 
Chit. Criminal Law, 145, note a. 

OCCUPANCY. The taking possession 
of those things corporeal which are without 
an owner, with an intention of appropriating 
them to one’s own use. Pothier defines it 
to be the title by which one acquires pro¬ 
perty in a thing which belongs to nobody, 
by taking possession of it, with design of 
acquiring it. Tr. du Dr. de Propriete n. 
20. The Civil Code of Lo. art. 3375, nearly 
following Pothier, defines occupancy to be 
“ a mode of acquiring property by which a 
thing, which belongs to nobody, becomes the 
property of the person who took possession 
of it, with an intention of acquiring a right 
of ownership in it.” 

2. To constitute occupancy there must 
be a taking of a thing corporeal, belonging 
to nobody, with an intention of becoming 
the owner of it. 

3. —1. The taking must be such as the 
nature of the thing requires; if, for ex¬ 
ample, two persons were walking on the 
sea-shore, and one of them should perceive 
a precious stone, and say he claimed it as 
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his own, he would acquire no property in it 
by occupancy, if the other seized it first. 

4. —2. The thing must be susceptible of 
being possessed ; an incorporeal right, there¬ 
fore, as an annuity, could not be claimed by 
occupancy. 

5. —3. The thing taken must belong to 
nobody ; for if it were in the possession of 
another the taking would be larceny, and if it 
had been lost and not abandoned, the taker 
would have only a qualified property in it, 
and would hold the possession for the owner. 

6 . —4. The taking must have been with 
an intention of becoming the owner: if 
therefore a person non compos mentis 
should take such a thing he would not ac¬ 
quire a property in it ; because he had no 
intention to do so. Co. Lilt. 41, b. 

7. Among the numerous ways of ac¬ 
quiring property by occupancy, the following 
are considered as the most usual. 

8 . — 1 . Goods captured in war, from pub¬ 
lic enemies, were, by the common law, ad¬ 
judged to belong to the captors. Finch’s 
law, 28, 178 ; 1 Wills. 211 5 1 Chit. Com. 
Law, 377 to 512 • 2 Wooddes. 435 to 457; 
2 Bl. Com. 401. But by the law of na¬ 
tions such things are now considered as 
primarily vested in the sovereign, and as 
belonging to individual captors only to the 
extent and under such regulations as posi¬ 
tive laws may prescribe. 2 Kent’s Com. 
290. By the policy of law, goods belong¬ 
ing to an enemy are considered as not being 
the property of any one. Lemon’s Elem. du 
Dr. Rom. § 348 ; 2 Bl. Com. 401. 

9. —2. When movables are casually lost 
by the owner and unreclaimed, or designedly 
abandoned by him, they belong to the for¬ 
tunate finder who seizes them, by right of 
occupancy. 

10. —3. The benefit of the elements, 
the light, air, and water, can only be appro¬ 
priated by occupancy. 

11. —4* When animals ferae naturae are 
captured, they become the property of the 
occupant while he retains the possession : 
for if an animal so taken should escape, the 
captor loses all the property he had in it. 
2 Bl. Com. 403. 

12. —5. It is by virtue of his occupancy 
that the owner of lands is entitled to the 
emblements. 

13. — 6 . Property acquired by accession, 
is also grounded on the right of occupancy. 

14. —7. Goods acquired by means of 
confusion may be referred to the same right. 

15. —8. The right of inventors of ma¬ 


chines or of authors of literary productions 
is also founded on occupancy. 

Vide, generally, Kent, Com. Lect. 36 ; 
16 Vin. Ab. 69 ; Bac. Ab. Estate for life 
and occupancy ; 1 Brown’s Civ. Law, 234, 
4 Toull. n. 4 ; Lemons du Droit Rom. § 342, 
et seq.; Bouv. Inst. Index, h. t. 

OCCUPANT or OCCUPIER. One who 
has the actual use or possession of a thing. 

2 . He derives his title of occupancy 
either by taking possession of a thing with¬ 
out an owner, or by purchase, or gift of 
the thing from the owner, or it descends to 
him by due course of law. 

3. When the occupiers of a house are 
entitled to a privilege in consequence of 
such occupation, as to pass along a way, to 
enjoy a pew, and the like, a person who oc¬ 
cupies a part of such house, however small, 
is entitled to some right, and cannot be de¬ 
prived of it. 2 B. & A. 164 : S. C. Eng. 
C. L. R. 50 ; 1 Chit. Pr. 209,210 ; 4 Com. 
Dig. 64 ; 5 Com. Dig. 199. 

OCCUPATION. Use or tenure; as, 
the house is in the occupation of A B. A 
trade, business or mystery ; as the occupa¬ 
tion of a printer. Occupancy . (q. v.) 

2. In another sense occupation signifies 
a putting out of a man’s freehold in time 
of war. Co. Litt. s. 412. See Depen- 
dency ; Possession . 

OCCUPAVIT. The name of a writ, 
which lies to recover the possession of lands, 
when they have been taken from the pos¬ 
session of the owner by occupation, (q. v.) 
3 Tho. Co. Litt. 41. 

OCCUPIER. One who is in the enjoy¬ 
ment of a thing. 

2 . He may be the occupier by virtue 
of a lawful contract, either express or im¬ 
plied, or without any contract. The oc¬ 
cupier is, in general, bound to make the 
necessary repairs to premises he occupies: 
the cleansing and repairing of drains and 
sewers, therefore, is prirna facie the duty of 
him who occupies the premises. 3 Q. B. R. 
449; S. C. 43 Eng. C. L. R. 814. 

OCHLOCRACY. A government where 
the authority is in the hands of the multi¬ 
tude ; the abuse of a democracy. Vau- 
mene, Diet, du Language Politique. 

ODI1ALL RIGHT. The same as allo¬ 
dial. 

OF COURSE. That which may be 
done, in the course of legal proceedings, 
without making any application to the 
court: that which is granted by the court 
without further inquiry, upon its being 
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asked ; as, a rule to plead is a matter of 
course, 

OFFEXOE, crimes. The doing that 
which a penal law forbids to be done, or 
omitting to do what it commands; in this 
sense it is nearly synonymous with crime, 
(q. v.) In a more confined sense, it may 
be considered as having the same meaning 
with misdemeanor, (q. v.)but it differs from 
it in this, that it is not indictable, but pun¬ 
ishable summarily by the forfeiture of a 
penalty, 1 Chit. Prac. 14. 

OFFER, contracts . A proposition to do 
a thing. 

2. An offer ought to contain a right, if 
accepted, of compelling the fulfilment of 
the contract, and this right when not ex¬ 
pressed, is always implied. 

3. By virtue of his natural liberty, a 
man may change his will at any time, if it 
is not to the injury of another; he may, 
therefore, revoke or recall his offers, at any 
time before they have been accepted ; and, 
in order to deprive him of this right, the 
offer must have been accepted on the terms 
in which it was made. 10 Yes. 438 ; 2 C. 
& P. 553. 

4. Any qualification of, or departure 
from those terms, invalidates the offer, 
unless the same be agreed to by the party 
who made it. 4 Wheat. R. 225 ; 3 John. 
R. 534 ; 7 John. 470 ; 6 Wend. 103. 

5. When the offer has been made, the 
party is presumed to be willing to enter 
into the contract for the time limited, and, 
if the time be not fixed by the offer, then 
until it be expressly revoked, or rendered 
nugatory by a contrary presumption. 6 
Werid. 103. See 8 S. & R. 243 ; 1 Pick. 
278 ; 10 Pick. 326; 12 John. 190 ; 9 Por¬ 
ter, 605 ; 1 Bell’s Com. 326, 5th ed.; Poth. 
Yente, n. 32 ; 1 Bouv. Inst. n. 577, et seq.; 
and see Acceptance of contracts ; Assent ; 
Bid. 

OFFICE. An office is a right to exer¬ 
cise a public function or employment, and 
to take the fees and emoluments belonging 
to it. Shelf, on Mortm. 797 ; Cruise, Dig. 
Index, h. t.; 3 Serg. & R. 149. c 

2. Offices may be classed into civil and 
military. 

3. - 1. Civil offices may be classed into 
political, judicial, and ministerial. 

4. —1. The political offices are such as 
arc not connected immediately with the ad¬ 
ministration of justice, or the execution of 
the mandates of a superior officer; the office 
of the president of the United States, of 


the heads of departments, of the members 
of the legislature, are of this number. 

5. —2. The judicial offices are those 
which relate to the administration of justice, 
and which must be exercised by persons of 
sufficient skill and experience in the duties 
which appertain to them. 

6. —3. Ministerial offices are those which 
give the officer no power to judge of the 
matter to be done, and require him to obey 
the mandates of a superior. 7 Mass. 280. 
See 5 Wend. 170 ; 10 Wend. 514 ; 8 Yerm. 
512; Breese, 280. It is a general rule, 
that a judicial office cannot be exercised by 
deputy, while a ministerial may. 

7. In the United States, the tenure of 
office never extends beyond good behaviour. 
In England, offices are public or private. 
The former affect the people generally, the 
latter are such as concern particular dis¬ 
tricts, belonging to private individuals. In 
the United States, all offices, according to 
the above definition, are public ; but in 
another sense, employments of a private 
nature are also called offices ; for example, 
the office of president of a bank, the office 
of director of a corporation. For the in¬ 
compatibility of office, see Incompatibility : 
4 S. & R. 277 ; 4 Inst. 100; Com Dig. h. 
t., B. 7 ; and vide, generally, 3 Kent, Com. 
362 ; Cruise, Dig. tit. 25: Ham. N. P. 283 : 
16 Yin. Ab. 101; Ayliffe’s Parerg. 395 ; 
Poth. Traite des Choses, § 2 ; Amer. Dig. 
h. t.; 17 S. & R. 219. 

8. —2. Military offices consist of such as 
are granted to soldiers or naval officers. 

9. The room in which the business of 
an officer is transacted is also called au 
office, as the land office. Yidc Officer. 

Office book, evidence . A book kept in 
a public office, not appertaining to a court, 
authorized by the law of any state. 

2. An exemplification^ (q. v.) of any 
such office book, when authenticated under 
the act of congress of 27th March, 1804, 
Ingers. Dig. 77, is to have such faith and 
credit given to it in every court and office 
within the United States, as such exemplifi¬ 
cation has by law or usage iu the courts or 
offices of the state from whence the same 
has been taken. 

Office copy. A transcript of a record or 
proceeding filed in an office established by 
law, certified under the seal of the proper 
officer. 

Office found, Eng. law . When au in¬ 
quisition is made to the king’s use of any¬ 
thing, by virtue of office of him who inquiresj 
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and the inquisition is found, it is said to be 
office found. 

Office, inquest of. An examination 
into a matter by an officer in virtue of bis 
office. Vide Inquisition . 

OFFICER. He who is lawfully invested 
with an office, 

2. Officers may be classed into, 1. Ex¬ 
ecutive ; as the president of the United States 
of America, the several governors of the 
different states. Their duties are pointed 
out in the national constitution, and the 
constitutions of the several states, but they 
are required mainly to cause the laws to be 
exeeuted and obeyed. 

3. —2. The legislative ; such as members 
of congress ; and of the several state legis¬ 
latures. These officers are confined in their 
duties by the constitution, generally to make 
laws, though sometimes in cases of impeach¬ 
ment, one of the houses of the legislature 
exercises judicial functions, somewhat simi¬ 
lar to those of a grand jury, by presenting 
to the other articles of impeachment; and 
the other house acts as a court in trying 
such impeachments. The legislatures have, 
besides, the power to inquire into the con¬ 
duct of their members, judge of their elec¬ 
tions, and the like. 

4. —3. Judicial officers; whose duties are 
to decide controversies between individuals, 
and accusations made in the name of the 
public against persons charged with a viola¬ 
tion of the law. 

5. —4. Ministerial officers, or those whose 
duty it is to execute the mandates, lawfully 
issued, of their superiors. 

6. —5. Military officers, who have com¬ 
mands in the army ; and 

7. —6, Naval officers, who are in com¬ 
mand in the navy. 

8. Officers are required to exercise the 
functions which belong to their respective 
offices. The neglect to do so, may, in some 
cases, subject the offender to an indictment; 

1 Yeates, R. 519; and in others, he will 
be liable to the party injured. 1 Yeates, 
R. 506. 

9. Officers are also divided into public 
officers and those who are not public. Some 
officers may bear both characters; for exam¬ 
ple, a clergyman is a public officer when he 
acts in the performance of such a public 
duty as the marriage of two individuals ; 4 
Conn. 209 ; and he is merely a private per¬ 
son when he acts in his more ordinary call¬ 
ing of teaching his congregation. See 4 
Conn. 134; 1 Apple. 155. 


OFFICIAL, civil and canon laws. In 
the ancient civil law, the person who wa& 
the minister of, or attendant upon a magis¬ 
trate, was called the official. 

2. In the canon law, the person to 
whom the bishop generally commits the 
charge of his spiritual jurisdiction, bears 
this name. Wood’s Inst. 30, 505 ; Merl. 
Repert. h. t. 

OFFICINA JUSTITLE, Eng. law . 
The chancery is so called, because all writs 
issue from it, under the great seal, return¬ 
able into the courts of common law. 

OFFICIO, EX. Ey virtue of one’s 
office. Vide Ex officio; 3 Bl. Com. 447. 

OHIO. The name of one of the new 
states of the United States of America. It 
was admitted into the Union by virtue of 
the act of congress, entitled “ An act to 
enable the people of the eastern division of 
the territory north-west of the liver Ohio, 
to form a constitution and state government, 
and for the admission of sueh state into the 
Union, on an equal footing with the original 
states, and for other purposes,” approved, 
May 30, 1802, 2 Story’s L. U. S. 869; by 
which it is enacted, 

§ 1. That the inhabitants of the eastern 
division of the territory north-west of the 
river Ohio, be, and they are hereby autho¬ 
rized to form for themselves a constitution 
and state government, and to assume sueh 
name as they shall deem proper; and the 
said state, when formed, shall be admitted 
into the Union, upon the same footing with 
the original states, in all respects what¬ 
ever. 

2.—§ 2. That the said state shall con¬ 
sist of all the territory included within the 
following boundaries, to wit: Bounded on 
the east by the Pennsylvania line, on the 
south by the Ohio river, to the mouth of the 
Great Miami river, on the west by the line 
drawn due north from the mouth of the 
Great Miami aforesaid, and on the north by 
an east and west line drawn through the 
southerly extreme of lake Michigan, running 
east, after intersecting the due north line 
aforesaid, from the mouth of the Great 
Miami, until it shall intersect lake Erie, or 
the territorial line, and thence, with the 
same, through lake Erie, to the Pennsylva¬ 
nia line aforesaid : Provided, That congress 
shall be at liberty, at any time hereafter, 
either to attach all the territory lying east 
of the line to be drawn due north from the 
mouth of the Miami aforesaid to the territo¬ 
rial line, and north of an east and west line 
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drawn through the southerly extreme of lake 
Miehiiiau, running east as aforesaid to lake 
Erie, to the aforesaid state, or dispose of it 
otherwise, in conformity to the fifth article 
of compact between the original states and 
the people and states to be formed in the 
territory north-west of the river Ohio. 

o. By virtue of the authority given 
the-m by the act of congress, the people of 
the eastern division of said territory met 
in convention at Chillieothe, on Monday, the 
first day of November, 1802, by which they 
did ordain and establish the constitution and 
form of government, and did mutually agree 
with each other to form themselves into a 
free and independent state, by the name of 
The Sfate of Ohio. This constitution has 
been superseded by the present one, which 
was adopted in 1851. The powers of the 
government arc separated into three distinct 
branches, the legislative, the executive, and 
the judicial. 

4. —1st. By article 2, the legislative de¬ 
partment is constituted as follows : 

5. —§ 1. The legislative power of this 
state shall be vested in a general assembly, 
which shall consist of a senate, and house 
of representatives. 

6 —'§ 2. Senators and representatives 
shall be elected biennally, by the electors in 
the respective counties or districts, on the 
second Tuesday of October; their term of 
office shall commence on the first day of 
Jauuary next thereafter, and continue two 
years. 

7.—§ 3. Senators and representatives 
shall have resided in their respective coun- | 
ties, or districts, one year next preceding 
their election, unless they shall have been 
absent on the public business of the United 
States, or of this state. 

8-—§ 4. No person holding office under i 
the authority of the United States, or any 
lucrative office under the authority of this i 
state, shall be eligible to, or have a seat in, i 
the general assembly; but this provision 
shall not extend to township officers, justices i 
of the peace, notaries public, or officers of < 
the militia. ] 

9* § 5* person hereafter convicted i 

of an embezzlement of the public funds, i 
shall hold any office in this Btate ; nor shall 1 
any person, holding public money for dis- 1 
bursement, or otherwise, have a seat in the i 
general assembly, until he shall have ac- 1 

counted for, and paid such money into the 1 
treasury. J \ 

10.—^ 6. All regular sessions of the 


general assembly shall commence the 
first Monday of January, biennially. The 
first session, under this constitution, shall 
commence on the first Monday of January, 
one thousand eight hundred and fifty-two. 

11. —§ 7. The style of the laws of this 
state, shall be, “ Be it enacted by the Gene - 
ral Assembly of the State of Ohio.” 

12. —§ 8. The apportionment of this state 
for members of the general assembly, shall 
be made every ten years, after the year one 
thousand eight hundred and fifty-one, in the 
following manner : The whole population of 
the state, as ascertained by the federal 
census, or in such other mode as the gene¬ 
ral assembly may direct, shall be divided 
by the number “ one hundred,” and the 
quotient shall he the ratio of representation 
in the house of representatives, for ten years 
next succeeding such apportionment. 

13. —§ 9. Every county, having a popu¬ 
lation equal to one-half of said ratio, shall 
be entitled to one representative; every 
county, containing said ratio, and three- 
fourths over, shall be entitled to two repre¬ 
sentatives ; every county, containing three 
times said ratio, shall be entitled to three 
representatives : and so on, requiring after 
the first two, an entire ratio for each addi¬ 
tional representative. 

14. — § 10. When any county shall have 
a fraction above the ratioj so large, that be¬ 
ing multiplied by five, the result will be 
equal to one or more ratios, additional repre¬ 
sentatives shall be apportioned for such 
ratios, among the several sessions of the 
decennial period, in the following manner: 
If there be only one ratio, a representative 
shall be allotted to the fifth session of the 
decennial period ; if there are two ratios, a 
representative shall be allotted to the fourth 
and third sessions, respectively ; if three, 
to the third, second, and first sessions, re¬ 
spectively ; if four, to the fourth, third, 
second, and first sessions, respectively. 

15. —§ 11. Any county, forming with 
another county or counties, a representative 
district, during one decennial period, if it 
have acquired sufficient population at the 
next decennial period, shall be entitled to a 
separate representation, if there shall be 
left, in the district from which it shall have 
been separated, a population sufficient for a 
representative ; but no such change shall 
be made, except at the regular decennial 
period for the apportionment of representa¬ 
tives. 

16. —§ 12. If, in fixing any subsequent 
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ratio, a county, previously entitled to a 
separate representation, shall have less than 
the number required by the new ratio for a 
representative, such county shall be attached 
to the county adjoining it, having the least 
number of inhabitants ; and the representa¬ 
tion of the district, so formed, shall be de¬ 
termined as herein provided. 

17. —§ 13. The ratio for a senator shall, 
forever hereafter, be ascertained, by dividing 
the whole population of the state, by the 
number thirty-five. 

18. —§ 14. The same rules shall be ap¬ 
plied, in apportioning the fractions of sena¬ 
torial districts, and in annexing districts, 
which may hereafter have less than three- 
fourths of a senatorial ratio, as are applied 
to representative districts. 

19. —§ 15. Any county forming part of a 
senatorial district, having acquired a popu¬ 
lation equal to a full senatorial ratio, shall 
be made a separate senatorial district, at 
any regular decennial apportionment, if a 
full senatorial ratio shall be left in the dis¬ 
trict from which it shall be taken. 

20. —§ 16. For the first ten years, after 
the year one thousand eight hundred and 
fifty-one, the apportionment of representa¬ 
tives shall be as provided in the schedule, 
and no change shall ever be made in the 
principles of representation, as herein estab¬ 
lished, or in the senatorial districts, except 
as above provided. All territory, belong¬ 
ing to a county at the time of any appor¬ 
tionment, shall, as to the right of represen¬ 
tation and suffrage, remain an integral part 
thereof, during the decennial period. 

21. —§ 17. The governor, auditor, and 
secretary of state, or any two of them, shall, 
at least six months prior to the October 
election, in the year one thousand eight 
hundred and sixty-one, and, at each decen¬ 
nial period thereafter, ascertain and deter¬ 
mine the ratio of representation, according 
to the decennial census, the number of re¬ 
presentatives and senators each county or 
district shall be entitled to elect, and for 
what years, within the next ensuing ten 
years, and the governor shall cause the 
same to be published, in such manner as 
shall be directed by law. 

22. —§ 18. Every white male citizen of 
the United States, of the age of twenty-one 
years, who shall have been a resident of the 
state one year next preceding the election, 
and of the county, township, or ward, in 
which he resides, such time as may be pro¬ 
vided by law, shall have the qualifications , 


of an elector, and be entitled to vote at all 
elections. 

23. —§ 19. No person shall be elected or 
appointed to any office in this state, unless 
he possess the qualifications of an elector. 

24. —3d. By article 3, the executive de¬ 
partment is constituted as follows : 

25. —§ 1. The executive department 
shall consist of a governor, lieutenant go¬ 
vernor, secretary of state, auditor, treasurer, 
and an attorney general, who shall he chosen 
by the electors of the state, on the second 
Tuesday of October, and at the places of 
voting for members of the general assembly. 

26. —§ 2. The governor, lieutenant go¬ 
vernor, secretary of state, treasurer, and 
attorney general, shall hold their offices for 
two years ;. and the auditor for four years. 
Their terms of office shall commence on the 
second Monday of January next after their 
election, and continue until their successors 
are elected and qualified. 

27. —§ 3. The returns of every election 
for the officers, named in the foregoing sec¬ 
tion, shall be scaled up and transmitted to 
the scat of government, by the returning 
officers, directed to the president of the 
senate, who, during the first week of the 
session, shall open and publish them, and 
declare the result, in the presence of a ma¬ 
jority of the members of each house of the 
general assembly. The person having the 
highest number of votes shall be declared 
duly elected; but if any two or more shall 
be highest, and equal in votes, for the same 
office, one of them shall be chosen by the 
joint vote of both houses. 

28. —§ 4. Should there be no session of 
the general assembly in January next after 
an election for any of the officers aforesaid, 
the returns of such election shall be made 
to the secretary of state, and opened, and 
the result declared by the governor, in such 
manner as may be provided by law. 

29. —§ 5. The supreme executive power 
of this state shall be vested in the governor. 

30. —§ 6. He may require information, in 
writing, from the officers in the executive 
department, upon any subject relating to 
the duties of their respective offices; and 
shall see that the laws are faithfully exe¬ 
cuted. 

31. —§ 7. He shall communicate at every 
session, by message, to the geneial assembly, 
the condition of the state, and recommend 
such measures as he shall deem expedient. 

32. —§ 8. He may, on extraordinary oc¬ 
casions, convene the general assembly by 
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proclamation, and shall state to both houses, 
when assembled, the purpose for which they 
have beeu convened. 

33. —§ 9. In ease of disagreement be¬ 
tween the two houses, in respect to the time 
of adjournment, he shall have power to ad¬ 
journ the general assembly to such time as 
he may think proper, but not beyond the 
regular meetings thereof. 

34. —§ 10. He shall be commander-in¬ 
chief of the military and naval forces of the 
state, except wheu they shall be called into 
the service of the United States. 

35. —^ 11. He shall have power, after 
conviction, to grant reprieves, commuta¬ 
tions, and pardons, for all crimes and 
offences, except treason and cases of im¬ 
peachment, upon such conditions as he may 
think proper; subject, however, to such 
regulations, as to the manner of applying 
for pardons, as may be prescribed by law. 
Upon conviction for treason, be may sus¬ 
pend the execution of the sentence, and 
report the case to the general assembly, at 
its next meeting, when the general assembly 
shall either pardon, commute the sentence, 
direct its execution, or grant a further re¬ 
prieve. He shall communicate to the gene¬ 
ral assembly, at every regular session, each 
case of reprieve, commutation, or pardon 
granted, stating the name and crime of the 
convict, the sentence, its date, and the date 
of the commutation, pardon, or reprieve, 
with bis reasons therefor. 

36. —§ 12. There shall be a seal of the 
state, which shall be kept by the governor, 
and used by him officially; and shall be 
called “ The Great Seal of the State of 
Ohio. 55 

37. —§ 13. All grants and commissions 
shall be issued in the name, and by the au¬ 
thority, of the State of Ohio : sealed with 
the great seal; signed by the governor, and 
countersigned by the secretary of state. 

38. —§ 14. No member of congress, or 
other person holding office under the au¬ 
thority of this state, or of the United States, 
shall execute the office of governor, except 
as herein provided. 

39. —§ 15. In case of the death, im¬ 
peachment, resignation, removal, or other 
disability of the governor, the powers and 
duties of the office, for the residue of the 
term, or until he shall be acquitted, or the 
disability removed, shall devolve upon the 
lieutenant governor. 

40. —16. The lieutenant governor shall 
be president of the senate, but shall vote 


only when the senate is equally divided • 
and in case of his absence, or impeachment, 
or when he' shall exercise the office of go¬ 
vernor, the senate shall choose a president 
pro tempore. 

41. —§ 17. If the lieutenant governor, 
while executing the office of governor, shall 
be impeached, displaced, resign or die, or 
otherwise become incapable of performing 
the duties of the office, the president of the 
senate shall act as governor, until the 
vacancy is filled, or the disability removed ; 
and if the president of the senate, for any 
of the above causes, shall be rendered inca¬ 
pable of performing the duties pertaining 
to the office of governor, the same shall de¬ 
volve upon the speaker of the bouse of 
representatives. 

42. —§ 18. Should the office of auditor, 
treasurer, secretary, or attorney general, 
become vacant, for any of the causes speci¬ 
fied in the fifteenth section of this article, 
the governor shall fill the vacancy until the 
disability is removed, or a successor elected 
and qualified. Every such vacancy shall 
be filled by election, at the first general 
election that occurs more than thirty days 
after it shall have happened ] and the per¬ 
son chosen shall hold the office for the full 
term fixed in the second section of this 
article. 

43. —§ 19. The officers mentioned in this 
article, shall, at stated times, receive, for 
their services, a compensation to be estab¬ 
lished by law, which shall neither be in¬ 
creased nor dimininshed during the period 
for which they shall have been elected. 

44. —§ 20. The officers of the executive 
department, and of the public state institu¬ 
tions, shall, at least five days preceding 
each regular session of the general assembly, 
severally report to the governor, who shall 
transmit such reports, with his message, to 
the general assembly. 

45. —4th. By article 4, the judicial de¬ 
partment is constituted as follows : 

46. —§ 1. The judicial power of the state 
shall be vested in a supreme court, in dis¬ 
trict courts, courts of common pleas, courts 
of probate, justices of the peace, and in such 
other courts, inferior to the supreme court, 
in one or more counties, as the general as¬ 
sembly, may from time to time establish. 

47. —§ 2. The supreme court shall con¬ 
sist of five judges, a majority of whom shall 
be necessary to form a quorum, or to pro¬ 
nounce a decision. It shall have original 
jurisdiction in quo warranto, mandamus, 
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habeas corpus, and procedendo, and such 
appellate jurisdiction as may be provided by 
law. It shall hold at least one term in each 
year, at the scat of government, and such 
other terms, at the scat of government, or 
elsewhere, as may be provided by law. The 
judges of the supreme court shall be elected 
by the electors of the state at large. 

48. —§ 3. The state shall be divided into 
nine common pleas districts, of which the 
county of Hamilton shall constitute one, of 
compact territory, and bounded by county 
lines ; and each of said districts, consisting 
of three or more counties, shall be sub¬ 
divided into three parts, of compact terri¬ 
tory, bounded by county lines, and as nearly 
equal in population as practicable ; in each 
of which, one judge of the court of common 
pleas for said district, and residing therein, 
shall be elected by the electors of said sub¬ 
division. Courts of common picas shall be 
held, by one or more of these judges, in 
every county in the district, as often as may 
be provided by law ; and more than one 
court, or sitting thereof, may be held at the 
same time in each district. 

49. —§ 4. The jurisdiction of the courts 
of common picas, and of the judges thereof, 
shall be fixed by law. 

50. —§ 5. District courts shall be com¬ 
posed of the judges of the court of common 
pleas of the respective districts, and one of 
the judges of the supreme court, any three 
of whom shall be a quorum, and shall be 
held in each county therein, at least once 
in each year; but, if it shall be found in¬ 
expedient to bold such court annually, in 
each county, of any district, the general 
assembly may, for such district, provide 
that said court shall hold at least three an¬ 
nual sessions therein, in not less than three 
places : Provided, that the general assembly 
may, by law, authorize the judges of each 
district to fix the times of holding the courts 
therein. 

51. —§6. The district court shall have 
like original jurisdiction with the supreme 
court, and such appellate jurisdiction as 
may be provided by law. 

52. —§ 7. There shall be established in 
each count) ., a probate court, which shall 
be a court of record, open at all times, and 
holdcn b) T one judge, elected by the voters 
of the county, who shall hold his office for 
the term of three years, and shall receive 
such compensation, payable out of the 
county treasury, or by fees, or both, as shall 
be provided by law. 
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53. —§ 8. The probate court shall have 
jurisdiction in probate and testamentarj 
matters, the appointment of administrators 
and guardians, the settlement of the ac¬ 
counts of executors, administrators and 
guardians, and such jurisdiction in habeas 
corpus, the issuing of marriage licenses, and 
for the sale of land by executors, administra¬ 
tors and guardians, and such other jurisdic¬ 
tion, in any county, or counties, as may be 
provided by law. 

54. —§ 9. A competent number of jus¬ 
tices of the peace shall be elected, by the 
electors, in each township in the several 
counties. Their term of office shall be 
three years, and their powers and duties 
shall be regulated by law. 

55. —§ 10. All judges, other than those 
provided for in this constitution, shall be 
elected by the electors of the judicial dis¬ 
trict for which they may be created, but 
not for a longer term of office than five 
years. 

56. —§ 11. The judges of the supreme 
court shall, immediately after the first elec¬ 
tion under this constitution, be classified by 
lot, so that one shall hold for the term of 
one year, one for two years, one for three 
years, one for four years, and one for five 
years ; and, at all subsequent elections, the 
term of each of said judges shall be for five 
years. 

57. —§ 12. The judges of the courts of 
common pleas shall, while in office, reside 
in the district for which they are elected ; 
and their term of office shall be for five 
years. 

58. —§ 13. In case the office of any 
judge shall become vacant, before the expi¬ 
ration of the regular term for which he was 
elected, the vacancy shall be filled by ap¬ 
pointment by the governor, until a succes¬ 
sor is elected and qualified ; and such suc¬ 
cessor shall be elected for the unexpired 
term, at the first annual election that occurs 
more than thirty days after the vacancy 
shall have happened. 

59. —§ 14. The judges of the supreme 
court, and of the court of common pleas, 
shall, at stated times, receive for their ser¬ 
vices, such compensation as may be pro¬ 
vided by law, which shall not be diminished 
or increased, during their term of office ; but 
they shall receive no fees or perquisites, nor 
hold any other office of profit or trust, under 
the authority of this state, or the United 
States. Ail votes for either of them, for 
any elective office, except a judicial office, 
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under the authority of this state, given by 
the general assembly, or the people, shall 
be void. 

60. —^ 15. The general assembly may 
increase or diminish the number of the 
judges of the supreme court, the number 
of the districts of the court of common 
picas, the number of judges in any district; 
change the districts, or the subdivisions 

c * 

thereof, or establish other courts, whenever 
two-thirds of the members elected to each 
house shall concur therein ; but no such 
change, addition, or diminution, shall va¬ 
cate the office of any judge. 

61. —§ 16. There shall be elected in 
each county, by the electors thereof, one 
clerk of the court of common pleas, who 
shall hold his office for the term of three 
years, and until his successor shall be 
elected and qualified. He shall, by virtue 
of bis office, be clerk of all other courts of 
record held therein ; but the general as¬ 
sembly may provide by law, for the election 
of a clerk, with a like term of office, for 
each or any other of the courts of record, 
and may authorize the judge of the probate 
court to perform the duties of clerk for his 
court, under such regulations as may be 
directed by law. Clerks of courts shall be 
removable for such cause, and in such man¬ 
ner, as shall be prescribed by law. 

62. —§ 17. Judges may be removed from 
office, by concurrent resolution of both 
houses of the general assembly, if two- 
thirds of the members elected to each house 
concur therein ; but no such removal shall 
be made, except upon complaint, the sub¬ 
stance of which shall be entered on the 
journal, nor until the party charged shall 
have had notice thereof, and an opportunity 
to be heard. 

63. —§ 18. The several judges of the 
supreme court, of the common pleas, and 
of such other courts as may be created, 
s.iall, respectively, have and exereise such 
p >\ver and jurisdiction, at chambers, or 
otherwise, as may be directed by law. 

b±.—) 19. The general assembly may 
e^ iMUh courts of conciliation, and pre- 
se. ibc their powers and duties; but such 
cjiiels shall not render final judgment in 
any case, except upon submission, by the 
parties, of the matter in dispute, and their 
agreement to abide such judgment. 

65.—§ 20. The style of all process shall 
be, <£ The State of Ohioall prosecutions 
shall be carried on in the name and by the 
authority of the state of Ohio; and all 


indictments shall conclude, “ against the 
peace and dignity of the state of Ohio.” 

OLD AGE. This needs no definition. 
Sometimes old age is the cause of loss of 
memory and of the powers of the mind, 
when the party may be found non compos 
mentis . See Aged witness ; Senility. 

Old natuba brevium. The title of 
an old English book, (usually cited Vet. N. 
B.) so called to distinguish it from the F. 
N. B. It contains the writs most in use in 
the reign of Edward III., together with a 
short comment on the application and pro¬ 
perties of each of them. 

Old tenures. The title of a small 
tract, which, as its title denotes, contains an 
account of the various tenures by which 
land was holden in the reign of Edward III. 
This tract was published in 1719, with notes 
and additions, with the eleventh edition of 
the First Institutes, and reprinted in 8vo. 
in 1764, by Serjeant Hawkins, in a Selec¬ 
tion of Coke’s Law Tracts. 

OLERON LAWS. The name of a ma¬ 
ritime code. Vide Laws of Oleron. 

OLIGARCHY. This name is given to 
designate the power which a few citizens of 
a state have usurped, which ought by the 
constitution to reside in the people. Among 
the Romans the government degenerated 
several times into an oligarchy ; for ex¬ 
ample, under the decemvirs, when they 
became the only magistrates in the com¬ 
monwealth. 

OLOGRAPH. When applied to wills 
or testaments, this term signifies that they 
are wholly written by the testator himself. 
Vide Civil Code of Louisiana, art. 1581 : 
Code Civil, 970; 5 Toull. n. 357; 1 Stuart’s 
(L. C.) R. 327 ; 2 Bouv. Inst. n. 2139 ; and 
soe Testament , Olographic; Will , Ologra¬ 
phic. 

OMISSION. An omission is the neglect 
to perform what the law requires. 

2. When a public law enjoins on certain 
officers duties to be performed by them for 
the public, and they omit to perform them, 
they may be indicted: for example, super¬ 
visors of the highways are required to re¬ 
pair the public roads ; the neglect to do so 
will render them liable to be indicted. 

3. When a nuisance arises in conse¬ 
quence of an omission, it cannot be abated 
if it be a private nuisance without giving 
notice, when such notice can be given. 
Vide Branches ; Commission ; „ Ymsance ; 
Trees. 

OMNIA PERFORMAVIT. A good 
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plea in bar, where all the covenants are in 
the affirmative. 1 Greenl. R. 189. 

OMNIUM, mercant . law . A term used 
tc express the aggregate value of the dif¬ 
ferent stocks in which a loan is usually 
funded. 2 Esp. Rep. 361; 7 T. R. 630. 

ONERARI NON. The name of a plea 
by which the defendant says that he ought 
not to be charged. It is used in an action 
of debt. 1 Saund. 290, n. a. 

ONERIS FERENDI, civil law . The 
name of a servitude by which the wall or 
pillar of one house is bound to sustain the 
weight of the buildings of the neighbor. 

2. The owner of the servient building 
is bound to repair and keep it sufficiently 
strong for the weight it has to bear. Dig. 
8, 2, 23 ; 2 Bouv. Inst. n. 1627. 

ONEROUS CAUSE, civil law. A va¬ 
luable consideration. 

Onerous contract, civil law. One 
made for a consideration given or promised, 
however small. Civ. Code of Lo. art. 
1767. 

Onerous gift, civil law . The gift of 
a thing subject to certain charges which 
the giver has imposed on the donee. Poth. 
h. t. 

ONUS PROBANDI, evidence . The 

burden of the proof. 

2. It is a general rule that the party 
who alleges the affirmative of any pro¬ 
position shall prove it. It is also a general 
rule that the onus probandi lies upon the 
party who seeks to support his case by a 
particular fact of which he is supposed to 
be cognizant; for example, when to a plea 
of infancy, the plaintiff replies a promise 
after the defendant had attained his age, it 
is sufficient for the plaintiff to prove the 
promise, and it lies on the defendant to 
show that, he was not of age at the time. 
1 Term. Rep. 648. But where the negative 
involves a criminal omission by the party, 
and consequently where the law, by virtue 
of the general principle, presumes his inno¬ 
cence, the affirmative of the fact is also pre¬ 
sumed. Vide 11 Johns. R. 513 ; 19 Johns. 
R. 345 ; 9 M. R. 48 ; 3 N. S. 576. 

3; In general, wherever the law pre¬ 
sumes the affirmative, it lies on the party 
who denies the fact, to prove the negative ; 
as, when the law raises a presumption as to 
the continuance of life ; the legitimacy of 
children born in wedlock ; or the satisfac¬ 
tion of a debt. Tide, generally, 1 Phil. 
Ev. 156 : 1 Stark. Ev. 376 ; Roscoe’s Civ. 
Ev. 51; Roscoe’s Cr. Ev. 55 ; B. N. P. 


298 ; 2 Gall. 485 ; 1 McCord, 573 ; 12 Viu 
Ab. 201 ; 4 Bouv. Inst. n. 4411. 

4. The party on whom the onus pro¬ 
bandi lies is entitled to begin, notwithstand¬ 
ing the technical form of the proceeding}. 

1 Stark. Ev. 584 ; 3 Bouv. Inst. n. 3043. 

TO OPEN—OPENING. To open a 

case is to make a statement of the plead¬ 
ings in a case, which is called the opeuing. 

2. The opening should be concise, very 
distinct and perspicuous. Its use is to 
enable the judge and jury to direct their 
attention to the real merits of the case, and 
the points in issue. 1 Stark. R. 439 ; S. C. 

2 E. C, L. R. 462 ; 2 Stark. R. 31; S. C 

3 Eng. C. L. R. 230. 

3. The opening address or speech is that 
made immediately after the evidence has 
been closed ; such address usually states, 
1st. The full extent of the plaintiff’s claims, 
and the circumstances under which they are 
made, to show that they arc just and rea¬ 
sonable. 2d. At least an outline of the 
evidence by which those claims are to be 
established. 3d. The legal grounds and 
authorities in favor of the claim or of the 
proposed evidence. 4th. An anticipation 
of the expected defence, and statement of 
the grounds on which it is futile, either in 
law or justice, and the reasons why it ought 
to fail. 3 Chit. Pr. 881 ; 3 Bouv. Inst. n. 
3044, et seq. To open a judgment, is to 
set it aside. 

To open A credit. When a banker 
accepts or pays a bill of exchange drawn on 
him, by a correspondent, who has not fur¬ 
nished him with funds, he is said to open a 
credit with the drawer. Pardess. n. 29. 

OPEN COURT. The term sufficiently 
explains its meaning. By the constitution 
of some states, and by the laws and prac¬ 
tice of all the others, the courts are required 
to be kept open, that is, free access is ad¬ 
mitted in courts to all persons who have a 
desire to enter there, while it can be done 
without creating disorder. 

2. In England, formerly, the parties 
and probably their witnesses were admitted 
freely in the courts, but all other persons 
were required to pay in order to obtain ad¬ 
mittance. Stat. 13 Edw. L, c. 42, and 44 ; 
Barr, on* the Stat. 126, 7. See Prin. of 
Pen. Law, 165. 

Open policy. An open policy is one 
in which the amount of the interest of the 
insured is not fixed by the policy, and is to 
be ascertained in case of loss. Vide Policy . 
OPENING A JUDGMENT. The act 
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of the court by which a judgment is so far 
annulled that it cannot be executed, but 
which still retains some qualities of a judg- 
rneut ; a*, for example, its binding opera¬ 
tion or lien upon the real estate of the 
defendant. 

2. The opening of the judgment takes 
place when some person having an interest 
makes affidavit to tacts, which it true would 
render the execution of such judgment in¬ 
equitable. The judgment is opened so as to 
be in olicet an award of a collateral issue to 
try the facts alleged in the affidavit. 6 
Watts & Sen:. 493, 494. 

OPERATION OF LAW. This term 
is applied to those rights which are cast 
upon a party by the law r , without any act 
of his own ; as, the right to an estate of one 
who dies intestate, is cast upon the heir at 
law, by operation of law ; when a lessee for 
life enfeoffs him in reversion, or w r hen the 
lessee and lessor join in a feoffment, or 
when a lessee for life or years accepts a 
new lease or demise from the lessor, there is 
a surrender of the first lease bv operation of 
law. 9 B. & C. 293 ; 5 B. & C. 269 ; 2 B. 
& A. 119 ; 5 Taunt. 518. 

OPERATIVE. A workman ; one em¬ 
ployed to perform labor for another. 

2. This word is used iu the bankrupt 
law of 19th August, 1841, s. 5, which di¬ 
rects that any person who shall have per¬ 
formed any labor as an operative in the 
service of any bankr-upt shall be entitled to 
receive the full amount of wages due to 
him for such labor, not exceeding twenty- 
five dollars ; provided that such labor shall 
have been performed within six months 
next before the bankruptcy of his em- 

3. Under this act it has been decided 
that an apprentice who had done work be¬ 
yond a task allotted to him by his master, 
commonly called overwork, under an agree¬ 
ment on the part of the master to pay for 
such work, was entitled as an operative. 

1 Penn. Law Journ. 368. See 3 Bob. Adm. 
R. 237 ; 2Cranch, 240, 270. 

OPINION, practice . A declaration by 
a counsel to his client of what the law is, 
according to his judgment, on a statement 
of facts submitted to him. The paper upon 
which an opinion is written is, by a figure 
of speech, also called an opinion. 

t 2. The counsel should as far as prac¬ 
ticable give, 1. A direct and positive 
opinion, meeting the point ahd effect of the 
question ; and separately, if the questions j 



proposed were properly divisible into 
several. 2. The reasons, succinctly stated, 
in support of such opinion. 3. A reference 
to the statute, rule or decision on the sub¬ 
ject. 4. When the facts are susceptible of 
a small difference in the statement, a sug¬ 
gestion of the probability of such variation. 
5. When some important fact is stated as 
resting principally on the statement of the 
party interested, a suggestion ought to be 
made to inquire how that fact is to be 
proved. 6. A suggestion of the proper 
process or pleadings to be adopted. 7. A 
suggestion of what precautionary measures 
ought to be adopted. As to the value of 
an opinion, see 4 Penn. St. 11. 28. 

Opinion, evidence . An inference made, 
or conclusion drawn, by a witness from 
facts known to him. 

2. In general a witness cannot be asked 
his opinion upon a particular question, for 
he is called to speak of facts only. But to 
this general rule there are exceptions ; 
where matters of skill and judgment are in¬ 
volved, a person competent particularly to 
understand such matters, may be asked his 
opinion, and it will be evidence. 4 Hill, 
129 ; 1 Denio, 281; 2 Scam. 297 ; 2 N. H. 
Rep. 480 ; 2 Story, R. 421; see 8 W. & S. 
61; 1 McMullan, 56. For example, an 
engineer may be called to say what, in his 
opinion, is the cause that a harbor has been 
blocked up. 3 Dougl, R. 158; S. C. 26 
Eng. C. L. Rep. 63 ; 1 Phil. Ev. 276 ; 4 
T. R. 498. A ship builder may be asked 
his opinion on a question of sea-worthiness. 
Peake, N. P. C. 25 ; 10 Bingh. R. 57 ; 25 
Eng. Com. Law Rep. 28. 

3. Medical men are usually examined 
as to their judgment with regard to the 
cause of a person’s death, who has suffered 
by violence. Vide Death . Of the sanity, 
1 Addams, 244, or iinpotency, 3 Philm. 14, 
of an individual. Professional men are, 
however, confined to state facts and opinions 
within the scope of their professions, and 
are not allowed to give opinions on things 
of which the jury can as well judge. 5 
Rogers 5 Rec. 26 ; 4 Wend. 320 ; 3 Fairf. 
398 ; 3 Dana, 382 ; 1 Pennsyl. 161 ; 2 
Halst. 244; 7 Verm. 161 ; 6 Rand. 704 ; 4 
Yeates, 262 ; 9 Conn. 102; 3 N. H. Rep. 
349; 5 H. & J. 438. 

4. The unwritten or common law of 
foreign countries may be proved by the 
opinion of witnesses possessing professional 
skill. Story’s Confl. of Laws, 530; 1 
Cranch, 12, 38 ; 2 Cranch, 236; 6 Pet 
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Rep. 763 ; Pet. C. C. R. 225 ; 2 Wash. C. 
C. R. 175 ; Id. 1; 5 Wend. Rep. 375 ; 2 
Id. 411 ; 3 Pick. Rep. 293; 4 Conn. R. 
517 ; 6 Conn. R. 486 ; 4 Bibb, R. 73 5 2 
Marsh. Rep. 609 ; 5 Harr. & John. 86 5 1 
Johns. Rep. 385 ; 3 Johns. Rep. 105 5 14 
Mass. R. 455 ; 6 Conn. R. 508 ; 1 Verm. 
R. 336 ; 15 Serg. & Rawle, 87 ; 1 Louis. R. 
153 ; 3 Id. 53 ; 6 Cranch, 274. Vide also 
14 Serg. & Rawle, 137 ; 3 N. Hamp. R. 
349 ; 3 Yeates, 527 5 1 Wheel. C. C. Rep. 
205 ; 6 Rand. R. 704 ; 2 Russ, on Cr. 623 ; 
4 Camp. R. 155 ; Russ. & Ry. 456 ; 2 Esp. 
C. 58 ; Foreign Laws; 3 Phil 1 ini. R. 449; 
1 Eccl. R. 291. 

Opinion, judgment . A collection of 
reasons delivered by a judge for giving the 
judgment he is about to pronounce: the 
judgment itself is sometimes called an 
opinion. 

2. Such an opinion ought to be a per¬ 
fect syllogism, the major of which should be 
the law ; the minor, the fact to be decided ; 
and the consequence, the judgment which 
declares that to be conformable or contrary 
to law. 

3. Opinions are judicial or extra¬ 
judicial ; a judicial opinion is one which is 
given on a matter which is legally brought 
before the judge for his decision ; an extra¬ 
judicial opinion, is one which although given 
in court, is not necessary to the judgment ; 
Vaughan, 382 ; 1 Hale’s Hist. 141 ; and 
whether given in or out of court, is no more 
than the prolatum of him who gives it, and 
has no legal efficacy. 4 Penn. St. R. 28. 
Vide Reason . 

OPPOSITION, practice . The act of 
a creditor who declares his dissent to a 
debtor’s being discharged under the in¬ 
solvent laws. 

OPPRESSOR. One who having public 
authority uses it unlawfully to tyrannize 
over another ; as, if he keep him in prison 
until he shall do something which he is not 
lawfully bound to do. 

2. To charge a magistrate with being 
an oppressor, is therefore actionable. 1 
Stark. Sland. 185. 

OPPROBRIUM, civil law . Ignominy ; 
shame ; infamy, (q. v.) 

OPTION. Choice; Election; (q. v.) 
where the subject is considered. 

OR. This syllable in the termination of 
words has an active signification, and 
usually denotes the doer of an act; as, the 
grantor, he who makes a grant; the vendor, 
he who makes a sale; the feoffor, he who 


makes a feoffment. Litt. s. 57 ; 1 Bl. Com 
140, n. 

ORACULUM, civil law . The name cf 
a kind of decisions given by the Roman 
emperors. 

ORAL. Something spoken in contra¬ 
distinction to something written ; as oral 
evidence, which is evidence delivered ver¬ 
bally by a witness. 

ORATOR, * practice . A good man, 
skilful in speaking well, and who employs a 
perfect eloquence to defend causes either 
public or private. Dupin, Profession 
d’Avocat, tom. 1, p. 19. 

2. In chancery, the party who files a 
bill calls himself in those pleadings your 
orator . Among the Romans, advocates 
were called orators. Code, 1, 8 , 33, 1. 

ORDAIN. To ordain is to make an 
ordinance, to enact a law. 

2. In the constitution of the United 
States, the preamble declares that the peo¬ 
ple “ do ordain and establish this constitu¬ 
tion for the United States of America.” 
The 3d article of the same constitution de¬ 
clares, that u the judicial power shall be 
vested in one supreme court, and in such 
inferior courts as the congress may from 
time to time ordain and establish.” See 1 
Wheat. R. 304, 324; 4 Wheat. R. 316, 
402. 

ORDEAL. An ancient superstitious 
mode of trial. When in a criminal case the 
accused was arraigned,' he might select the 
mode of trial either by God and his country, 
that is, by jury; or by God only, that is by 
ordeal. 

2. The trial by ordeal was either by fire 
or by water. Those who were tried by the 
former passed barefooted and blindfolded 
over nine hot glowing ploughshares; or 
were to carry burning irons in their hands; 
and accordingly as they escaped or not, 
they were acquitted or condemned. The 
water ordeal was performed either in hot or 
cold water. In cold water, the parties sus¬ 
pected were adjudged innocent, if their 
bodies were not borne up by the water con¬ 
trary to the course of nature ; and if, after 
putting their bare arms or legs into scalding 
water they came out unhurt, they were 
taken to be innocent of the crime. 

3. It was impiously supposed that God 
would, by the mere contrivance of man^ 
exercise his power in favor of the innocent. 

4 Bl. Com. 342 ; 2 Am. Jur. 280. For a 
detailed account of the trial by ordeal, see 
Herb. Antiq. of the Inns of Court, 146. 
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ORDER, goi'crnment. By this expres¬ 
sion is understood the several bodies which 
compose the state. In ancient Rome, for 
example, there were three distinct orders; 
namely, that of the senators, that of the 
patricians, and that of the plebeians. 

2. In the United States there are no 
orders of men, all men are equal in the eye 
of the law, except that in some states 
slavery has been entailed on them while 
the v were colonies, and it still exists, in 
relation to some ot the African race ; but 
these have no particular rights. Vide 
Rank. 

Order, canlrads . An indorsement or 
short writing put upon the back of a nego¬ 
tiable bill or note, for the purpose of passing 
the title to it, and making it payable to 
another person. 

2. When a bill or note is payable to 
order, which is generally expressed by this 
forumla, “ to A B, or order , 55 or “ to the 
order of A B , 55 in this case the payee, A B, 
may either receive the money secured by 
such instrument, or by his order, which is 
generally doue by a simple indorsement, 
(q. v.) pass the right to receive it to 
another But a bill or note wanting these 
words, although not negotiable, does not 
lose the general qualities of such instru¬ 
ments. 6 T. R. 123 ; 6 Taunt. 328 ; Russ. 
& Ey. C. C. 300; 3 Caines, 137 ; 9 John. 
217. Vide Bill of Exchange; Indorsement . 

3. An informal bill of exchange or a 
paper which requires one person to pay or 
deliver to another goods on account of the 
maker to a third party, is called an order. 

Order, French law. The act by which 
the rank of preferences of claims, among 
creditors who have liens over the price 
which arises out of the sale of an immova¬ 
ble subject, is ascertained, is called order . 
Dalloz, Diet. h. t» 

Order of filiation. The name of a 
judgment rendered by two justices, having 
jurisdiction in such case, in which a man 
therein named is adjudged to be the puta¬ 
tive father of a bastard child; and it is 
farther adjudged that he pay a certain sum 
for its support. 

2. The order must bear upon its face, 
1st. That it was made upon the complaint 
of the township, parish, or other place, 
where the child was born and is chargeable. 
2 d. That it was made by justices of the 
peace having jurisdiction. Salk. 122, pi. 
6 ; 2 Ld. Rayni. 1197. 3d. The birth 
place of the child. 4th. The examination 


of the putative father and of the mother; 
but, it is said, the presence of the putative 
father is not requisite, if he has been sum¬ 
moned. Cald. R. 308. 5th. The judgment 
that the defendant is the putative father of 
the child. Sid. 363 ; Stile, 154 ; Dalt. 52 ; 
Dough 662. 6 th. That he shall maintain 
the child as long as he shall he chargeable 
to the township, parish, or other place, 
which must he named. Salk. 121, pi. 2 ; 
Comb. 232. But the order may he that the 
father shall pay a certain sum weekly as 
long as the child is chargeable to the 
public. Stile, 134; Vent. 210. 7th. It 
must be dated, signed, and sealed by the 
justices. Such order cannot be vacated by 
two other justices. 15 John. R. 208 ; see 
8 Cowen, R. 623; 4 Cowen, R. 253; 12 
John. R. 195; 2 Blaekf. R. 42. 

Order nisi. A conditional order which 
is to be confirmed unless something he 
done, which has been required, by a time 
specified. Eden. Inj. 122. 

ORDERS. Rules made by a court or 
other competent jurisdiction. The formula 
is generally in these words: It is ordered , 
Sfc. 

2. Orders also signify the instructions 
given by the owner to the captain or com¬ 
mander of a ship which he is to follow in 
the course of the voyage. 

ORDINANCE, legislation . A law, a 
statute, a decree. 

2. This word is more usually applied to 
the laws of a corporation, than to the acts 
of the legislature ; as the ordinances of the 
city of Philadelphia. The following ac¬ 
count of the difference between a statute 
and an ordinance is extracted from Bac. 
Ab. Statute, A. “ Where the proceeding 
consisted only of a petition from parlia¬ 
ment, and an answer from the king, these 
were entered on the 'parliament roll ; and 
if the matter was of a public nature, the 
whole was then styled an v ordinance ; if, 
however, the petition and answer were not 
only of*a public, but a novel nature, they 
were then formed into an act by the king, 
with the aid of his council and judges, and 
entered on the statute roll.” See Harg. & 
But. Co. Litt. 159 h, notis; 3 Reeves, Hist. 
Eng. Law, 146. 

3. According to Lord Coke, the differ¬ 
ence between a statute and an ordinance is, 
that the latter has not had the assent of 
the king, lords, and commous, hut is made 
merely by two of those powers. 4 Inst. 25 
See Barr, on Stat. 41, note (x). 
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Ordinance op 1787. An act of con¬ 
gress which regulates the territories of the 
United States. It is printed in 3 Story, L. 
U. S. 2073. Some parts of this ordinance 
were designed for the temporary govern¬ 
ment of the territory north-west of the 
river Ohio, while other parts were intended 
to be permanent, and are now in force. 1 
McLean, R. 337 ; 2 Missouri R. 20 ; 2 Mis¬ 
souri R. 144 ; 2 Missouri R. 214 ; 5 How. 
U. S. R. 215. 

ORDINARY, civil and eccles. law . An 
officer who has original jurisdiction in his 
own right and not by deputation. 

2. In England the ordinary is an officer 
who has immediate jurisdiction in ecclesias¬ 
tical causes. Co. Litt. 344. 

3. In the United States, the ordinary 
possesses, in those states where such officer 
exists, powers vested in him by the consti¬ 
tution and acts of the legislature. In South 
Carolina, the ordinary is a judicial officer. 
1 Rep. Const. Ct. 267 ; 2 Rep. Const. Ct. 
384. 

ORDINATION, civil and eccles. law. 
The act of conferring the orders of the 
church upon an individual. Nov. 137. 

ORE TENUS. Verbally; orally. Form¬ 
erly the pleadings of the parties were ore 
tenus , and the practice is said to have been 
retained till the reign of Edward the Third. 
3 Reeves, 95: Steph. PI. 29; and vide 
Bract. 372, b. 

2 . In chancery practice, a defendant 
may demur at the bar ore tenus; 3 P. 
Wins. 370 ; if he has not sustained the de¬ 
murrer on the record. 1 Swanst. R. 288 ; 
MitP. PI. 176; 6 Vcs. 779; 8 Ves. 405; 
17 Ves. 215, 216. 

OREGON. The name of a territory of 
the United States of America. This terri¬ 
tory was established by the act of congress 
of August 14, 1848 ; and this act is the 
fundamental law of the territory. 

2 .—Sect. 2. The executive power and 
authority in and over said territory of Ore¬ 
gon shall be vested in a governor, who shall 
hold his office for four years, and until his 
successors shall be appointed and qualified, 
unless sooner removed by the presideut of 
the United States. The governor shall 
reside within said territory, shall be com- 
mander-in-chief of the militia thereof, shall 
perform the duties and receive the emolu¬ 
ments of superintendent of Indian affairs; 
he may grac$ pardons and respites for 
offences against the laws of said territory, 
and reprieves for offences against the laws 


of the United States until the decision of 
the president can be made thereon; he 
shall commission all officers who shall be 
appointed to office under the laws of the 
said territory, where, by law, such commis¬ 
sions shall be required, and shall take care 
that the laws be faithfully executed. 

3 . —Sect. 3. There shall be a secretary 
of said territory, who shall reside therein, 
and hold his office for five years, unless 
sooner removed by the president of the 
United States ; he shall record and preserve 
all the laws and proceedings of the legisla¬ 
tive assembly hereinafter constituted, and 
all the acts and proceedings of the governor 
in his executive department; he shall trans¬ 
mit one copy of the laws and journals of 
the legislative assembly within thirty days 
after the end of each session, and one copy 
of the executive proceedings and official 
correspondence, semi-annual ly, on the first 
days of January and July, in each year, to 
the president of the United States, and two 
copies of the laws to the president of the 
senate and to the speaker of the house of 
representatives for the use of congress. 
And in case of the death, removal, resigna¬ 
tion, or absence of the governor from the 
territory, the secretary shall be, and he is 
hereby, authorized and required to execute 
and perform all the powers and duties of 
the governor during such vacancy or ab¬ 
sence, or until another governor shall be 
duly appointed and qualified to fill such 
vacancy. 

4 . —Sect. 4. The legislative power and 
authority of said territory shall be vested 
in a legislative assembly. The legislative 
assembly shall consist of a council and 
house of representatives. The council shall 
consist of niue members, having the quali¬ 
fications of voters as hereinafter prescribed, 
whose term of service shall continue three 
years. Immediately after they shall be 
assembled, in consequence of the first elec¬ 
tion, they shall be divided as equally as 
may be into three classes. The seats of 
the members of council of the first class 
shall be vacated at the expiration of the 
first year; of the second class at the expi¬ 
ration of the second year; and of the third 
class at the expiration of the third year, so 
that one-third may be chosen every yeai, 
and if vacancies happen by resignation or 
otherwise, the same shall be filled at the 
next ensuing election. The house of re¬ 
presentatives shall, at its first session, con¬ 
sist of eighteen members, possessing the 
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same qualifications as prescribed for mem¬ 
bers of the council, and whose term of ser¬ 
vice shall continue one year. The number 
of representatives may be increased by the 
legislative assembly from time to time, in 
proportion to tho increase of qualified 
voters : Provided, That the whole number 
shall never exceed thirty. An apportion¬ 
ment shall be made, as nearly equal as 
practicable, among the several counties or 
districts, for the election of the council and 
representatives, giving to each section of 
the territory representation in the ratio of 
its qualified voters, as nearly as may be. 
And the members of the council and of the 
house of representatives shall reside in and 
be inhabitants of the district, or county or 
counties, for which they may be elected 
respectively. Previous to the first election, 
the governor shall cause a census or enu¬ 
meration of the inhabitants and qualified 
voters of the several counties and districts 
of the territory to be taken by such per¬ 
sons, and in such mode as the governor 
shall designate and appoint; and the per¬ 
sons so appointed shall receive a reason¬ 
able compensation therefor; and the first 
election shall be held at such time and 
places, and be conducted in such manner, 
both as to the person who shall superintend 
such electiou, and the returns thereof, as 
the governor shall appoint and direct; and 
he shall, at the same time, declare the num¬ 
ber of members of the council and house of 
representatives to which each of the coun¬ 
ties or districts shall be entitled under this 
act; and the governor shall, by his pro¬ 
clamation, give at least sixty days’ previous 
notice of such apportionment, and of the 
time, places, and manner of holding such 
election. The persons having the highest 
number of legal votes in each of said coun¬ 
cil districts for members of the council 
shall be declared by the governor to be 
duly elected to the council; and the per¬ 
sons having the highest number of legal 
votes for the house of representatives shall 
be declared by the governor to be duly 
elected members of said house : Provided, 
That, in case two or more persons voted for 
shall have an equal number of votes, and 
in case a vacancy shall otherwise occur, in 
eioher branch of the legislative assembly, 
the governor shall order a new election, 
and the persons thus elected to the legisla¬ 
tive assembly shall meet at such place, and 
on such day, within ninety days after such 
elections, as the governor shall appoint; 


| but, thereafter, the time, place, and manner 
of holding and conducting all elections by 
the people, and the apportioning the repre¬ 
sentation in the several counties or districts 
to the council and house of representatives, 
according to the number of qualified voters, 
shall be prescribed by law, as well as the 
day of the commencement of the regular 
sessions of the legislative assembly : Pro¬ 
vided, That no session in any one year 
shall exceed the term of sixty days, except 
the first session, which shall not be pro¬ 
longed beyond one hundred days. 

5. —Sect. 5. Every white male inhabitant, 
above the age of twenty-one years, who shall 
have been a resident of said territory at the 
time of the passage of this act, and shall 
possess the qualifications hereinafter pre¬ 
scribed, shall be entitled to vote at the first 
election, and shall be eligible to any office 
within the said territory ; but the qualifica¬ 
tions of voters and of holding office, at all 
subsequent elections, shall be such as shall 
be prescribed by the legislative assembly : 
Provided , That the right of suffrage and of 
holding office shall be exercised only by 
citizens of the United States above the age 
of twenty-one years, and those above that 
age who shall have declared, on oath, their 
intention to become such, aud shall have 
taken an oath to support the constitution 
of the United States, and the provisions of 
this act: And, further, provided, That no 
offieer, soldier, seaman, or marine, or other 
person in the army or navy of the United 
States, or attached to troops in the service 
of the United States, shall be allowed to 
vote in said territory, by reason of being on 
service therein, unless said territory is and 
has been for the period of six months, his 
permanent domicil: Provided, further, That 
no person belonging to the army or navy of 
the United States shall ever be elected to, 
or hold any civil offiee or appointment in, 
said territory. 

6 . —Sect. 6. The legislative power of the 
territory shall extend to all rightful subjects 
of legislation not inconsistent with the con- 

O # , 

stitution and laws of the United states; but 
no law shall be passed interfering with the 
primary disposal of the soil; no tax shall 
be imposed upon the property of the United 
States ; nor shall the lands or other property 
of non-residents be taxed higher than the 
lands or other property of residents. All 
the laws passed by the legislative assembly 
shall be submitted to the congress of the 
United States, and, if disapproved, shall be 
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null and of no effect: Provided, That no- who shall have and exercise all the rights 
thing in this act shall be construed to give and privileges as have been heretofore ex-’ 
power to incorporate a bank, or any institu- ercised and enjoyed by the delegates from 
tion with banking powers, or to borrow the other territories of the United States to 
money in the name of the territory, or to the said house of representatives. Vide 
pledge the faith of the people of the same Courts of the United States. 
for any loan whatever, either directly or in- ORIGINAL, contracts, practice, evidence . 

directly. No charter granting any privilege An authentic instrument of something, and 
of making, issuing, or putting into circula- which is to serve as a model or example to 
tion any notes or bills in the likeness of be copied or imitated. It also means first, 
bank notes, or any bonds, scrip, drafts, bills or not deriving any authority from any other 
of exchange, or obligations, or granting any source ; as, original jurisdiction, original 
other banking powers or privileges, shall be writ, original bill, and the like, 
passed by the legislative assembly; nor shall 2. Originals are single or duplicate, 
the establishment of any branch or agency Single, when there is but one; duplicate, 
of any such corporation, derived from other when there are two. In the case of printed 
authority, be allowed in said territory ; nor documents, all the impressions are originals, 
shall said legislative assembly authorize the or in the nature of duplicate originals, and 
issue of any obligation, scrip, or evidence any copy will be primary evidence. Watson’s 
of debt by said territory, in any mode or Case, 2 Stark. R. 130; sed vide 14 Serg. 
manner whatever, except certificates for & Rawle, 200; 2 Bouv. Inst. n. 2001. 
services to said territory: and all such 3. When an original document is not 

laws, or any law or laws inconsistent with evidence at common law, and a copy of 
the provisions of this act, shall be utterly such original is made evidence by an act of 
null and void ; and all taxes shall be equal the legislature, the original is not, therefore, 
and uniform, and no distinction shall be made admissible evidence by implication. 2 
made in the assessments between different Camp. R. 121, n. 

kinds of property, but the assessments shall Original entry. The first entry made 
be according to the value thereof. To avoid by a merchant, tradesman, or other person 
improper influences which may result from in his account books, charging another with 
intermixing in one and the same act, such merchandise, materials, work or labor, or 
things as have no proper relation to each cash, on a contract made between them, 
other, every law shall embrace but one 2. This subject will be divided into 

object, and that shall be expressed in the three sections. 1. The form of the original 
title. entry. 2. The proof of such entry. 3. The 

7. —Sect. 7. All township, district, and effect. 

county officers, not herein otherwise pro- 3.—§ 1. To make a valid original entry 

vided for, shall be appointed or elected, in it must possess the following requisites, 
such manner as shall be provided by the namely: 1. It must be made in a proper 
legislative assembly of the territory of book. 2. It must be made in proper time. 
Oregon. 3. It must be intelligible and according to 

8 . —Sect. 8. No member of the legisla- law. 4. It must be made by a person hav- 
tive assembly shall hold, or be appointed to, ing authority to make it. 

any office which shall have been created, or 4.—1. In general the books in which 
the salary or emoluments of which shall the first entries are made, belonging to a 
have been increased, while he was a mem- merchant, tradesman, or mechanic, in which 
ber, during the term for which he was are charged goods sold and delivered, or 
elected, and for one year after the expira- work and labor done, are received in evi- 
tion of such term; but this restriction shall dence. There are many books which are 
not be applicable to members of the first not evidence, a few of which will he here 
legislative assembly; and no person holding enumerated.^ A book made up by tran- 
a commission or appointment under the scribing entries made on a slate by a jour- 
United States shall be a member of the neyman, the transcript being made on the 
legislative assembly, or shall hold any office same evening, or sometimes not until nearly 
under the government of said territory. two weeks after the work was done, was 

9. The 16th section of the act authorizes considered as not being a book of original 
the qualified voters to elect a delegate to the entries. 1 Rawle, R. 435; 2 Watts, R. 
house of representatives of the United States, 451; 4 Watts, R. 258; 1 Browne’s R 
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147 ; 6 Wbart. R. 189 ; 5 Watts, 432 ; 4 
Rawle, 408; 2 Miles, 2GS. A book pur¬ 
porting to bo a book of original entries, 
containing an entry of the sale of goods 
when they wore ordered but before they 
were delivered, is not a book of original en¬ 
tries. 4 Rawle, 404. And unconnected 
scraps of paper containing, as alleged, 
original entries of sales by an agent, on 
account of his principal, and appearing on 
their face to be irregularly kept, are not to 
be considered as a book -ot original entries. 
13 S. & R. 126. See 2 Whart. R. 33 ; 4 
M'Cord, R. 76 ; 20 Wend. 72 ; 2 Miles, R. 
268 ; 1 Yeates, R. 198 j 4 Yeates, R. 341. 

5 . — 2 . The entry must be made in the 
course of business, and with the intention 
of making a charge for goods sold or work 
done ; they ought not to be made after the 
lapse of one day. 8 Watts, 545 ; 1 Nott, 
& M’Cord, 130 ; 4 Nott & M’Cord, 77 ; 4 
8 . & R. 5; 2 Dali. 217; 9 S. & R. 285. 
A book in which the charges are made when 
the goods are ordered is not admissible. 4 
Rawle, 404 ; 3 Dev. 449. 

6 . —3. The entry must be made in an 
intelligible manner, and not in figures or 
hieroglyphics which are understood by the 
seller only. 4 Rawle, 404. A charge made 
in the gross as “ 190 days’ work,” 1 Nott 
& M’Cord, 130, or “ for medicine and at¬ 
tendance,” or “ thirteen dollars for medi¬ 
cine and attendance on one of the general’s 
daughters in curing the hooping cough,” 2 
Const. Rep. 476, were rejected. An entry of 
goods without carrying out any prices, proves, 
at most, only a sale* and the jury cannot, 
without other evidence, fix any price. 1 
South. 370. The charges should be specific 
and denote the particular work or service 
charged, as it arises daily, and the quantity, 
number, weight, or other distinct designa¬ 
tion of the materials, or articles sold or 
furnished, and attach the price and value 
to each item. 2 Const. Rep. 745 ; 2 Bail. 
R. j449; 1 Nott & M’Cord, 130. 

7. —4. The entry must of course have 
been made by a person having authority 
to make it, 4 Rawle, 404, and with a view 
to charge the party. 8 Watts, 545. 

8 . —§ 2. The proof of the entry must 
be made by the person who made it. If 
made by the seller, he is competent to prove 
it from the necessity of the case, although 
he has an interest in the matter in dispute. 
5 Conn. 496 ; 12 John. R. 461; 1 Dali. 
239. When made by a clerk, it must be 
proved by him. But, in either case, when 
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the person who made the entry is out of the 
reach of the process of the court, as in the 
case of death, or absence out of the state, 
the handwriting may be proved by a person 
acquainted with the handwriting of the 
person who made the entry. 2 Watts & 
Serg. 137. But the plaintiff is not compe¬ 
tent to prove the handwriting of a deceased 
clerk* who made the entries. 1 Browne’s 
R. App. liii. 

9.—§ 3. The books and original entries, 
when proved by the supplementary oath of 
the party, is prirna facie evidence of the 
sale and delivery of goods, or of work and 
labor done. 1 Yeates, 347; Swift’s Ev. 
84 ; 3 Verm. 4G3; 1 M’Cord, 481 ; 1 Aik. 
355; 2 Root, ,59; Cooke’s R. 38. But 
they are not evidence of money lent, or 
cash paid. Id. ; 1 Day, 104 ; 1 Aik. 73, 
74 ; Kirby, 289. Nor of the time a vessel 
laid at the plaintiff’s wharf; 1 Browne’s 
Rep. 257 ; nor of the delivery of goods to 
be sold on commission. 2 Wharton, 33. 

Original jurisdiction, practice. That 
which is given to courts to take cognizance 
of cases which may be instituted in those 
courts in the first instance. The constitu¬ 
tion of the United States gives the supreme 
court of the United States original jurisdic¬ 
tion in cases which affect ambassadors, other 
public ministers and consuls, and to those 
in which a state is a party. Art. 3, s. 2 ; 
1 Kent, Com. 314. 

Original writ, practice , English law . 
A mandatory letter issued in the king’s 
name, sealed with his great seal, and di¬ 
rected to the sheriff of the county wherein 
the injury was committed or supposed to 
have been done, requiring him to command 
the wrongdoer or party accused, either to 
do justice to the complainant, or else to ap¬ 
pear in court, and answer the accusation 
against him. This writ is deemed neces¬ 
sary to give the courts of law jurisdiction. 

2. In modern practice, however, it is 
often dispensed with, by recourse, as usual, 
to fiction, and a proceeding by bill is sub¬ 
stituted. In this country, our courts de¬ 
rive their jurisdiction from the constitution 
and require no original writ to confer it 
Improperly speaking, the first writ which i‘* 
issued in a case, is sometimes called an ori¬ 
ginal writ, but it is not so in the English 
sense of the word. Vide 3 Bl. Com. 273 ■ 
Walk. Intr. to Amer. Law, 514. 

ORIGIN ALIA, Eng . law , The trail 
scripts and other documents sent to th* 

office of the treasurer-remembrancer in th * 1 


274 


OUN 


OUT 


exchequer, are called by this name to dis¬ 
tinguish them from recorda , which contain 
the judgments of the barons. 

ORNAMENT. An embellishment. In 
questions arising as to which of two things 
is to be considered as principal or accessory, 
it is the rule, that an ornament shall be con¬ 
sidered as an accessory. Vide Accessory; 
Principal. * 

ORPHAN. A minor or infant who has 
lost both of his or her parents. Sometimes 
the term is applied to such a person who 
has lost only one of his or her parents. 3 
Her. 48 ; 2 Sim. & Stu. 93 ; Aso k Man. 
Inst. B. 1, t.. 2, c. 1. See IIa zzard’s Re¬ 
gister of Pennsylvania, vol. 14, pages 188, 
189, fora correspondence between the Hon. 
Joseph Hopkinson and ex-president J. Q. 
Adams as to the meaning of the word Or- 
phan , and Hob. 247. 

ORPHANAGE, Engl. law. By the 
custom of London, when a freeman of that 
city dies, his estate is divided into three 
parts, as follows: one third part to the 
widow; another, to the children advanced 
by him in his lifetime, which is called the 
orphanage; and the other third part may 
be by him disposed of by will. Now, how¬ 
ever, a freeman may dispose of his estate 
as lie pleases; but in cases of intestacy, the 
statute of distribution expressly excepts 
and reserves the custom of London. Lov. 
on Wills, 102, 104 ; Bac. Ab. Custom of 
London, C. Vide Legitime . 

ORPHANS 7 COURT. The name of a j 
court in some of the states, having jurisdic¬ 
tion of the estates and persons of orphans. 

ORPHANOTROPHI, civil law . Per¬ 
sons who have the charge of administering 
the affairs of houses destined for the use 
of orphans. Clef des Lois Rom. mot Ad- 
ministrateurs. 

OSTENSIBLE PARTNER. One whose 
name appears in a firm as a partner, and 
who is really such. 

OTHER WRONGS, pleading , evidence . 
In actions of trespass, the declaration con¬ 
cludes by charging generally, that the de¬ 
fendant did other wrongs to the plaintiff to 
his great damage. When the injury is u 
continuation or consequence of the trespass 
declared on, the plaintiff may give evidence 
of such injury under this averment of other 
wrongs. Rep. Temp. Holt, 699; 2 Salk. 
642 ; 6 Mod. 127 ; Bull. N. P. 89 ; 2 Stark. 
N. P. C. 318. 

OUNCE. The name of a weight. An 
Opnco avoirdupois weight is the sixteenth 


f 

part of a pound ; an ounce troy weight 
is the twelfth part of a pound. Vide 
Weights. 

OUSTER, torts. An ouster is the ao 
tual turning out, or keeping excluded, the 
party entitled to possession of any real pro¬ 
perty corporeal. 

2. An ouster can properly be only from 
real property corporeal, and cannot be com¬ 
mitted of anything movable; 1 Car. k P. 
123; S. C. 11 Eng. Com. Law R, 339; 2 
Bouv. Inst. n. 2348 ; 1 Chit. Pr. 148, note 
r ; nor is a mere temporary trespass consi¬ 
dered as an ouster. Any continuing act 
of exclusion from the enjoyment, constitutes 
an ouster, even by one tenant in common 
of his co-tenant. Co. Litt. 199 b, 200 a. 
Vide 3 Bl. Com. 1C7 ; Arch. Civ. PI. 6, 
14 ; 1 Chit. Pr. 374, where the remedies 
for an ouster are pointed out. Vide Judg - 
meat of Respondeat Ouster. 

OUSTER LI5 MAIN. In law-Frcnch, 
this signifies, to take out of the hand. In 
the old English law, it signified a livery of 
lands out. of the hands of the lord, after 
the tenant came of age. If the lord refused 
to deliver such lands, the tenant was enti¬ 
tled to a writ to recover the same from the 
lord: this recovery out of the hands of the 
lord was called ouster le main. 

OUTFIT. An allowance made by the 
government of the United States to a minis¬ 
ter plenipotentiary, or charge des affaires, 
on going from the United States to any 
foreign country. 

2. The outfit can in no case exceed 
one year’s full salary of such minister or 
charge des affaires. No outfit is allowed 
to a consul. Act of Cong. May 1, 1810, 
s. 1. Vide Minister. 

OUTHOUSES. Buildings adjoining to 
or belonging to dwelling-houses. 

2. It is not easy to say what comes 
within and what is excluded from the mean¬ 
ing of out-housc. It has been decided that 
a school-room, separated from the dwelling- 
house by a narrow passage about a yard 
wide, the roof of which was partly upheld 
by tliat of the dwelling-house, the two build¬ 
ings, together with some other, and the 
court which enclosed them, being rented by 
the same person, was properly described as 
an out-housc. Russ, k R. C. C. 295 ; see, 
for other cases, 3 Inst. 67; Burn’s Just., 
Burning, II; 1 Leach, 49; 2 East’s P. C. 
1020, 1021. Vide House. 

OUTRIDERS, Engl. law. Bailiffs 
I errant, employed by the sheriffs and their 
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deputies, to ride to the furthest, places of 
their comities or hundreds to summon such 
as they thought good, to attend their county 
or hundred court. 

OUTLAW, Engl. law. One who is put 
(nit of the protection or aid of the law. 22 
Yin. Ab. 316 : 1 Phil. E\\ Index, h. t.; 
Bae. Ab. Outlawry ; 2 Sell. Pr. 277 ; Doct. 
PI. 331 : 3 PL Com. 283, 4. 

OUTLAWRY, Engl. law. The act of 
being put out of the protection of the law 
by process regularly sued out against a per¬ 
son who is in contempt in refusing to hecome 
amenable to the court having jurisdiction. 
The proceedings themselves are also called 
the outlawry. 

2. Outlawry may take place in criminal . 
or in civil cases. 3 Bl. Com. 283; Co. Litt. ! 
128 ; 4 Bouv. Inst. n. 4196. 

3. In the United States, outlawry in | 
civil cases is unknowh, and if there are any 
cases of outlawry in criminal cases they are 
very rare. Dane’s Ab. ch. 193, a, 34. 
Vide Bac. Ab. Abatement, B; Id. h. t.; 
Gilb. Hist. C. P. 196, 197 : 2 Virg. Cas. 
244 : 2 Dal. 92. 

OL T TRAGE. A grave injury; a serious 
wrong. This is a generic word which is 
applied to everything which is injurious, in a 
great deirree, to the honor or rights of another. 

TO OVERDRAW. To draw bills or 
checks upon an individual, bank or other 
corporation, for a greater amount of funds 
than the party who draws is entitled to. | 

2. When a person has overdrawn his 
account without any intention to do so, and 
afterwards gives a check on a bank, the 
holder is required to present it, and on re- | 
fusal of payment to give notice to the maker, 
in order to hold him bound for it; but when 
the maker had overdrawn the bank know¬ 
ingly, and had no funds there between the 
time the check was given and its present¬ 
ment, the notice is not requisite. 2 N. & 
McC. 433. 

OVERDUE. A bill, note, bond or other 
contract, for the payment of money at a par¬ 
ticular day, when not paid upon the day, is 
overdue. 

2. The indorsement of a note or bill 
overdue, is equivalent to drawing a new bill 
payable at sight. 2 Conn. 419 * 18 Pick 
260; 9 Alab. R. 153. 

3. A note when passed or assigned when 
overdue, is subject to all the equities Between 
the original contracting parties. 6 Conri. 5 : 
10 Conn. 30, 55 ; 3 Har. (N. J.) R e p. 222^ 

OVERPLUS. What is left beyond a 


certain amount; the residue, the remainder 
of a thing. The same as Surplus . (q. v.) 

2. The overplus may be. certain or un¬ 
certain. It is certain, for example, when 
an estate is worth three thousand dollars, 
and the owner asserts it to be so in his will, 
and devises of the proceeds one thousand 
dollars to A, one thousand dollars to B, 
and the overplus to C, and in consequence 
of the deterioration of the estate, or from 
some other cause, it sells for less than three 
thousand dollars, each of the legatees A, B 
and C shall take one third : the overplus is 
uncertain where, for example, a testator does 
not know the value of his estate, and gives 
various legacies and the overplus to another 
legatee, the latter will be entitled only to 
what may be left. 18 Ves. 466. See 
Residue: Surplus. 

TO OVERRULE. To annul, to make 
void. Tliis word is frequently used to sig¬ 
nify that a case has been decided directly 
opposite to a former case ; when this takes 
place, the first decided case is said to be 
overruled as a precedent, and cannot any 
longer be considered as of binding authority. 

2. Mr. Greenlcaf has made a very valu¬ 
able collection of overruled cases, of great 
service to the practitioner. 

| 3. The term overrule also signifies that 

a majority of the judges have decided 
against the opinion of the minority, in which 
case the latter are said to be overruled. 

OVERSEERS OF THE POOR. Per¬ 
sons appointed or elected to take care of the 
poor with moneys furnished to them by the 
public authority. 

2. The duties of these officers are re¬ 
gulated by local statutes. In general the 
overseers are bound to perform those duties, 
and the neglect of them will subject them 
to an indictment.. Vide 1 Bl. Com. 360 ; 
16 Vin. Ab. 150; 1 Mass. 459; 3 Mass. 
436 ; 1 Penning. R. 6, 136 ; Com. Dig. 
Justices of the Peace, B. 63, 64, 65. 

OVERSMAN, Scotch law . A per¬ 
son commonly named in a submission, to 
whom power is given to determine, in case 
the arbiters cannot agree in the sentence ; 
sometimes the nomination of the oversman 
is left to the arbiters. In either case the 
oversman has no power to decide, unless the 
arbiters differ in opinion. Ersk. Pr. L. 
Scot. 4, 3, 16. The office of an oversman 
very much resembles that of an umpire. 

OVERT. Open. An overt act in treason 
is proof of the intention of the traitor, 
because it opens his designs; without an 
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overt act treason cannot be committed. 2 
Chit. Cr. Law, 40. An overt act, then, is 
one which manifests the intention of the 
traitor, to commit treason. Archb. Cr. PI. 
379 3 4 Bl. Com. 79. 

2 . The mere contemplation or intention 
to commit a crime, although a sin in the 
sight of heaven, is not an act amenable to 
human laws. The mere speculative wan¬ 
tonness of a licentious imagination, however 
dangerous, or even sanguinary in its object, 
can in no case amount to a crime. But the 
moment that any overt act is manifest, the 
offender becomes amenable to the laws. Vide 
Attempt; Conspiracy; and Cro. Car. 577. 

OWELTY. The difference which is paid 
or secured by one coparcener to another, 
for the purpose of equalizing a partition. 
Hugh. Ab. Partition and Partner, ^ 2, n. 8 ; 
Litt. s. 251 ; Co. Litt. 169 a 3 1 Watts, R. 
265 3 1 Whart. 292 3 3 Penna, 115 ; Cruise, 
Die. tit. 19, § 32 3 Co. Litt. 10 a; 1 Vern. 
133 3 Plow. 134 3 16 Yin. Ab. 223, pi. 3 3 
Bio. Partition, § 5. 

OWING. Something unpaid. A debt, 
for example, is owing while it is unpaid, and 
whether it be due or not. 

2. In affidavits to hold to bail it is usual 
to state that the debt on which the action is 
founded is due, owing and unpaid. 1 Penn. 
Law Jo. 210. 

OWLER, Eng. law. One guilty of the 
offence of owling. 

OWLING-, Eng . law . The offence of 
transporting wool or sheep out of the king¬ 
dom. 

2. The name is said to owe its origin to 
the fact that this offence was carried on in 
the night, when the owl was abroad. 

OWNER, property . The owner is he 
who has dominion of a thing real or per¬ 
sonal, corporeal or incorporeal, which he 
has a right to enjoy and to do with as he 
pleases, even to spoil or destroy it, as fir as 
the law permits, unless lie be prevented by 
some agreement or covenant which restrains 
his right. 

2 . The right of the owner is more ex¬ 
tended than that of him who has only the 
use of the thing. The owRer of an estate 
may, therefore, change the face of it; he 
may cut the wood, demolish the buildings, 
build new ones, and dig wherever he may 
deem proper, for minerals, stone, plaster, 
and similar things. He may commit what 
would be considered waste if done by 
another. 

3. The owner continues to have the | 


same right although he perform no acts of 
ownership, or be disabled from performing 
them, and although another perform such 
acts, without the knowledge or against the 
will of the owner. But the owner may lose 
his right in a thing, if he permit it to re¬ 
main in the possession of a third person, for 
a sufficient time to enable the latter to ac¬ 
quire a title to it by prescription, or lapse 
of time. See Civil Code of Louis. B. 2, t. 
2 , c. 1 3 Encyclopedic de M. D’Alembert, 
Proprietaire. 

4. When there are several joint owmers 
of a thing, as for example, of a ship, the 
majority of them have the right to make 
contracts in respect of such thing, in the 
usual course of business or repair, and the 
like, and the minority will be bound by such 
contracts. Holt, 586 j 1 Bell’s Com. 519, 
5th ed. See 5 Whart. R. 366. 

OWNERSHIP, title to property . The 
right by which a thing belongs to some one 
in particular, to the exclusion of all other 
persons. Louis. Code, art. 480. 

OXGANG OF LAND, old Eng . law . 
An uncertain quantity of land, but, accord¬ 
ing to some opinions, it contains fifteen 
acres. Co. Litt. 69 a. 

OYER, pleading. Oyer is a French 
word, signifying to hear 3 in pleading it is a 
prayer or petition to the court, that the 
party may hear read to him the deed, kc. x 
stated in the pleadings of the opposite party, 
and which deed is by intendment of law 
in court, when it is pleaded with a profert. 

2. The origin of this form of pleading, 
we are told, is that the generality of defend¬ 
ants, in ancient times, were themselves in¬ 
capable of reading. 3 Bl. Com. 299. 

3. Oyer is in some cases demandable of 
right, and in others it is not. It may be 
demanded of any specialty or other written 
instrument, as bonds of all sorts, deeds poll, 
indentures, letters testamentary, and of ad 
ministration, and the like, of which a pro¬ 
fert in cumam is necessarily made by the 
adverse party. But if the party be not 
bound to plead the specialty or instru¬ 
ment with a profert, and he pleads it with 
one, it is but surplusage, and the court 
will not compel him to give oyer of it. 1 
Salk. 497. Oyer is not now demandable ot 
the writ, and if it be demanded, the plain¬ 
tiff may proceed as if no such demand were 
made. Dougl. 227 3 3 B. & P» 398 3 1 B. 
k P. 646, n. b. Nor is oyer demandable 
of a record, yet if a judgment or other re¬ 
cord be pleaded in its own court, the party 
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pleading it must give a notice in writing of 
the term aud number roll whereon such 
judgment or matter of record is entered or 
filed, in default of which the plea is not to 
be received. Tidd's Pr. 529. 

4. To deny oyer when it ought to be 
granted is error: aud in such case the party 
making the claim, should move the court to 
have it entered on record, which is in the 
nature of a plea, and the plaintiff may 
counterplead the right of oyer, or strike out 
the rest of the pleading, following the oycr 7 
and demur ; 1 Saund. 9 b, n. 1; Bac. Abr. 
Pleas, 1 ; upon which the judgment of the 
court is either that the defendant have oyer, 
or that he answer without it. Id. ibid.; 2 
Lev. 142 ; 6 Mod. 28. On the latter judg¬ 
ment, the defendant may bring a writ of j 
error, for to deny oyer when it ought to be 
granted, is error, but not e converso. Id. 
ibid. ; 1 Blackf. R. 126. 


See, in general, 1 Saund. 9, n. 1 ; 289, 
n. 2 ; 2. Saund. 9, n. 12, 13 ; 46, n. 7 ; 
366, n. 1; 405, n. 1; 410, n. 2; Tidd's 
Pr. 8 ed. 635 to 638, and index, tit. Oyer; 
1 Chit. PI. 369 to 375 ; Lawes on Civ. PL 
96 to 101 ; 16 Vin. Ab. 157 ; Bac. Abr. 
Pleas, &c., I 12, n. 2; Arch. Civ. PL 185 ; 
1 Sell. Pr. 260 ; Doct. PI 344; Com. Dig. 
Pleader, P; Abatement, I 22 ; 1 Blackf. 
R. 241. 3 Bouv. Inst. n. 2890. 

Oyer and terminer. The name of a 
court authorized to hear and determine all 
treasons, felonies and misdemeanors ; and, 
generally, invested with other power in re¬ 
lation to the punishment of offenders. 

OYEZ, practice . Hear ; do you hear. 
In order to attract attention immediately 
j before he makes proclamation, the cryer of 
| the court cries Oyez , Oyez , which is gene* 
rally corruptly pronounced O yes. 



PACE. A measure of length containing I 
two feet and a half; the geometrical pace 
is five feet long. The common pace is the 
length of a step ; the geometrical is the 
length of two steps, or the whole space 
passed over by the same foot from one step 
to another. 

PACIFICATION. The act of making 
peace between two countries which have 
been at war ; the restoration of public tran¬ 
quillity. 

TO PACK. To deceive by false appear¬ 
ance ; to counterfeit; to delude; as pack¬ 
ing a jury. (q. v.) Bac. Ab. Juries, M: 12 
Conn. R. 262. 

PACT, civil law. An agreement made 
by twt) or more persons on the same subject, 
in order to form some engagement, or to 
dissolve or modify one already made ; con- 
ventio est duorum in idem placitum consen¬ 
sus de re solvenda, id est facienda vel 
praestanda. Dig. 2, 14; Clef des Lois 
Rom. h. t.; Ayl. Pand. 558; Merl. Rep. 
Pacte, h. t. 

PACTIONS, International law. When 
contracts between nations are to be per¬ 
formed by a single act, and their execution 
is at an end at once, they are not called 
treaties, but agreements, conventions or 
pactions. 1 Bouv. Inst. n. 100. 


PACTUM CONSTITUTE PECUNIE 
civil law. An agreement by which a person 
appointed to his creditor a certain day, or a 
certain time, at which he promised to pay; 
or it may be defined, simply an agreement 
by which a person promises a creditor to 
pay him. 

2. When a person by this pact promises 
his own creditor to pay him, there arises a 
new obligation which does not destroy the 
former by which he was already bound, but 
which is accessory to it; and by this multi¬ 
plicity of obligations the right of the cre¬ 
ditor is strengthened. Poth. Ob. Pt. 2, c. 
6, s. 9. 

3. There is a striking conformity be¬ 
tween the pactum constitute pecuniae , as 
above defined, and our indebitatus assump¬ 
sit. The pactum constitute pecunie was a 
promise to pay a subsisting debt whether 
natural or civil ; made in such a manner as 
not to extinguish the preceding debt, and 
introduced by the praetor to obviate some 
formal difficulties. The action of indebi¬ 
tatus assumpsit was brought upon a promise 
for the payment of a debt, it was not sub- 

| ject to the wager of law and other technical 
difficulties of the regular action of debt; 
but by such promise, the right to the action 
of debt was not extinguished nor varied. 
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4 Rep. 91 to 95; sec 1 H. Bl. 550 to 555; 
Doug. 6, 7 : 3 Wood. 168, 169, n. c; 1 
Yin. Abr. 270 : Bro. Abr. Action sur le 
case, pi, 7, 69, 72 ; Fitzlu N. B. 94, A, n. 
a, 145 Gr ; 1 New Rep. 295; Bl. Rep. 850; 
1 Chit. PI. 89 ; Toull. Dr. Civ. Fr. liv. 3, 
t. 3, c. 4, n. 388, 396. 

PACTUM DE NON PETANDO, civil 
law. An agreement made between a credi¬ 
tor and his debtor that the former will not 
demand from the latter the debt due. By 
this agreement the debtor is freed from his 
obligation. This is not unlike the covenant 
not to sue , (q. v.) of the common law. 
Wolff, Dr. de la Nat. § 755. ' 

PACTUM DE QUOTA LITIS. An 
agreement by which a creditor of a sum 
difficult to recover, promises a portion, for 
example, one-third, to the person who will 
undertake to recover it. In general, attor¬ 
neys will abstain from making such a con¬ 
tract, yet it is not unlawful. 

PAGODA, comm, law. A denomination 
of money in Bengal. In the computation 
of ad valorem duties, it is valued at one 
dollar and ninety-four cents. Act of March 
2, 1799, s. 61,1 Story’s L. U. S. 626. Vide 
Foreign Coins . 

PAIS, or PAYS. A French word sig¬ 
nifying country. In law, matter in pais is 
matter of fact in opposition to matter of 
record : a trial per pais, is a trial by the 
country, that is, by a jury. 

PALFlllDUS, A palfrey; a horse to 
travel on. 1 Tho. Co. Litt. 471; F. N. 
B. 93. 

PANDECTS, civil law . The name of 
an abridgment or compilation of the civil 
law, made by order of the emperor Jus¬ 
tinian, and to which he gave the force of 
law. It is also known by the name of 
Digest, (q. v.) 

PANEL, practice . A schedule or roll 
containing the names of jurors, summoned 
by virtue of a writ of venire facias , and 
annexed to the writ. It is returned into 
the court whence the venire issued, Co. 
Litt. 158, b. 

PANNEL, Scotch law . A person ac¬ 
cused of a crime ; one indicted. 

PAPER-BOOK, practice . A book or 
paper containing an abstract of all the facts 
and pleadings necessary to the full under¬ 
standing of a case. 

2. Courts of error and other courts, on 
arguments, require that the judges shall 
each be furnished with such a paper-book. 
In the court of king’s bench, in England, 


the transcript containing the whole of tho 
proceedings, filed or delivered between the 
parties, when the issue joined, in an issue 
in fact, is called the paper-book. Steph. 
on PI. 95; 3 Bl. Com. 317 ; 3 Chit. Pr. 
521 ; 2 Str. 1131, 1266: 1 Chit. R. 277 , 
2 Wils. R. 243 ; Tidd, Pr. 727. 

Paper days, Eng. law . Days on which 
special arguments are to take place. 
Tuesdays and Fridays in term time are 
paper days appointed by the court. Lee’s 
Diet, of Pr. h. t.; Arch. Pr. 101. 

Paper money. By paper money is 
understood the engagements to pay money 
which are issued by governments and banks, 
and which pass as money. Pardes. Dr. 
Com. n. 9. Bank notes are generally con¬ 
sidered as cash, and will ansAver all the 
purposes of currency ; but paper money is 
not a legal tender if objected''to. See 
Bank note, Specie, Tender . 

PAR, comm . law. Equal. It is used to 
1 denote a state of equality or equal value. 
Bills of exchange, stocks, and the like, are 
at par when they sell for their nominal 
value; above par, or below par, when they 
sell for more or less. 

PARAGE. Equality of name or blood, 
but more especially of land in the partition 
of an inheritance among co-heirs, hence 
comes disparage and disparagement. Co. 
Litt. 166. 

PARAGIUM. A Latin term which' 
signifies equality. It is derived from the 
adjective par, equal, and made a substan¬ 
tive by the addition of agium. 1 Tho. Co. 
Litt. 681. 

2. In the ecclesiastical law, by para- 
gium is understood the portion wdiich a 
woman gets on her marriage. Ayl. Par. 
336. 

PARAMOUNT. That which is superior. 
2. It is usually applied to the highest 
lord of the fee, of lands, tenements, or 
hereditaments. F. N. B. 135. Where A 
lets lands to B, and he underlets them to C, 
in this case A is the paramount, and B is the 
mesne landlord. Vide Mesne, and 2 Bl. 
Com. 91 ; 1 Tho. Co. Litt. 484, n. 79; Id. 
485, n. 81. 

PARAPHERNALIA. The name given 
to all such things as a woman has a right to 
retain as her own property, after her hus¬ 
band’s death ; they consist generally of her 
clothing, jewels, and ornaments suitable to 
her condition, which she used personally 
during his life. 

2. These, when not extravagant, she 
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has a right to retain even against creditors; 
and, although in his lifetime the husband 
might have given them 'away, he cannot 
bequeath such ornaments and jewels by his 
will. 2 111. Conn 430 ; 2 Supp. to Yes. jr. 
376 ; 5 Com. Pig. 230 ; 2 Com. Dig. 212; 
11 Yin. Ah. 176^ 4 Bouv. Inst. n. 3996-7. 

PARAT1TLA, chit law . An abbre¬ 
viated explanation of some titles or books 
of the Code or Digest. 

PAR AT CM HABEO. A return made 
bv the sheriff to a capias ad respondendum , 
which signified that he had the defendant 
ready to bring into court. This was a 
fiction where the defendant was at large. 
Afterwards he was required by statute to 
take bail from the defendant, and he re¬ 
turned cepi corpus and bail bond. But still 
he might be ruled to bring in the body. 7 
Penn. St. Rep. 535. 

PAR AYAIL. Tenant paravail is the 
lowest tenant of the fee, or he who is the 
immediate tenant to one who holds of 
another. He is called tenant paravail, be¬ 
cause it is presumed he has the avails or 
profits of the land. F. N. B. 135 ; 2 Inst. 
296. 

PARCEL, estates . A part of the estate. 
1 Com. Dig. Abatement, H 51, p. 133 ; 5 
Com. Dig. Grant, E 10, p. 545. To parcel 
is to divide an estate. Bac. Ab. Condi¬ 
tions, 0. 

PARCENARY. The state or condition 
of holding title to lands jointly by parceners, 
before the common inheritance has been 
divided. Litt. sec. 56. Vide 2 Bl. Com. 
187 : Coparcenary; Estate in coparcenary . 

PARCENERS, EngL law . The daugh¬ 
ters of a man or woman seised of lands and 
tenements in fee simple or fee tail, on 
whom, after the death of such ancestor, 
such lands and tenements descend, and they' 
enter. Litt. s. 243 ; 'Co. Litt. 164 ; 2 Bouv. 
Inst. n. 1871-2. Vide Coparceners . 

PARCO FRACTO, EngL law . The 
name of a writ against one who violently 
breaks a pound, and takes from thence 
beasts which, for some trespass done, or 
some other just cause, were lawfully im¬ 
pounded. 

PARDON, crm. law , pleading . A par¬ 
don is an act of grace, proceeding from the 
power entrusted with the execution of the 
laws, which exempts the individual on 
whom it is bestowed, from the punishment 
the law inflicts for a crime he has com¬ 
mitted. 7 Pet. S. C. Rep. 160. 

2. Every pardon granted to the guilty 


is in derogation of the law ; if the pardon 
be equitable, the law is bad; for whore 
legislation and the administration of the 
law are perfect, pardons must be a violation 
of the law. But as human actions are 
necessarily imperfect, the pardoning power 
must be vested somewhere in order to pre¬ 
vent injustice, when it is ascertained that an 
error has been committed. 

* 3. The subject will be considered with 
regard, 1. To the kinds of pardons. 2. By 
whom they are to be granted. 3. For what 
offences. 4. How to be taken advantage 
of. 5. Their effect. 

4. —§ 1. Pardons are general or special. 

1. The former are express, when an act of 
the legislature is passed expressly directing 
that offences of a certain class shall be 
pardoned, as in the case of an act of am¬ 
nesty. See Amnesty . A general pardon 
is implied by the repeal of a penal statute, 
because, unless otherwise provided by law, 
an offence against such statute while it was 
in force cannot be punished, and the offender 
goes free. 2 Overt. 423. 2. Special par¬ 

dons are those which are granted by tho 
pardoning power for particular cases. 

5. Pardons are also divided into abso¬ 
lute and conditional. The former are those 
which free the criminal without any condi¬ 
tion whatever; the latter are those to which 
a condition is annexed, which must be per¬ 
formed before the pardon can have any 
effect. Bac. Ab. Pardon, E ; 2 Caines, R. 
57 ; 1 Bailey, 283 ; 2 Bailey, 516. But 
see 4 Call, R. 35. 

6. —§ 2. The constitution of the United 
States gives to the president in general 
terms, “ the power to grant reprieves and 
pardons for offences against the United 
States.” The same power is given generally 
to the governors of the several states to 
grant pardons for crimes committed against 
their respective states, but in some of them 
the consent of the legislature or one of its 
branches is required. 

7. —§ 3. Except in the case of impeach¬ 
ment, for which a pardon cannot be granted, 
the pardoning power may grant a pardon of 
all offences against the government, and for 
any sentence or judgment. But such a 
pardon does not operate to discharge the 
interest which third persons may have ac¬ 
quired in the judgment; as, where a penalty 
was incurred in violation of the embargo 
laws, and the custom house officers became 
entitled to one-half of the penalty, the par¬ 
don did not discharge that. 4 Wash. C. C 
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R. 64. See 2 Bay, 565 ; 2 Whart. 440; 7 
J. J. Marsh. 131. 

8. —§ 4. When the pardon is general, 
either by an act of amnesty, or by the re¬ 
peal of a penal law, it is not necessary to 
plead it, because the court is bound, ex 
officio, to take notice of it. And the crimi¬ 
nal cannot even waive such pardon, because 
by his admittance, no one can give the court 
power to punish him, when it judicially ap¬ 
pears there is no law to do it. But when 
the pardon is special, to avail the criminal 
it must judicially appear that it has been 
accepted, and for this reason it must be 
specially pleaded. 7 Pet. R. 150, 162, 

9. —§ 5. The effect of a pardon is to 
protect from punishment the criminal for 
the offence pardoned, but for no other. 1 
Porter, 475. It seems that the pardon of 
an assault and battery, which afterwards 
becomes murder by the death of the person 
beaten, would not operate as a pardon of 
the murder. 12 Pick. 496. In general, 
the effect of a full pardon is to restore the 
convict to all his rights. But to this there 
are some exceptions : 1st. When the crimi¬ 
nal has been guilty of perjury, a pardon 
will not qualify him to be a witness at any 
time afterwards. 2d. When one was con¬ 
victed of an offence by which he became 
civilly dead, a pardon did not affect or 
annul the second marriage of his wife, nor 
the sale of his property by persons appointed 
to administer on his estate, nor divest his 
heirs of the interest acquired in his estate 
in consequence of his civil death. 10 Johns. 
R. 232, 483. 

10. —§ 6. All contracts, made for the 
buying or procuring a pardon for a convict, 
arc void. And such contracts will be de¬ 
clared null by a court of equity, on the 
ground that they are opposed to public 
policy. 4 Bouv. Inst. n. 3857. 

Vide, generally, Bac. Ab. h. t.; Com. 
Dig. h. t.; Nels. .Ab. k. t.; Vin. Ab. h. t.; 
13 Petersd. Ab. h. t.; Dane’s Ab. h. t.; 3 
Inst. 233 to 240; Hawk. b. 2, c. 37 ; 1 
Chit. Cr. L. 762 to 778: 2 Russ, on Cr. 
595 ; Arch. Cr. PI. 92; Stark. Cr. PI. 368, 
380. 

PARENTAGE. Kindred. Vide 2 
Bouv. Inst. n. 1955 ; Branch; Line . 

PARENTS. The lawful father and 
mother of the party spoken of. 1 Murph. 
R. 336; 11 S. & R, 93. 

2. The term parent differs from that of 
ancestor, the latter embracing not only the 
father and mother, but every person in an 


ascending line. It differs also from pre¬ 
decessor, which is applied to corporators. 
Wood’s Inst. 68 ; 7 Ves. 522 ; 1 Murph. 
336 ; 6 Binn. 255. See Father; Mother . 

3. By the civil- law, grandfathers and 
grandmothers, and other ascendants, were, 
in certain cases, considered parents. Diet, 
de Jurisp. Parente. 'Vide 1 Aslim. R. 55 ; 
2 Kent, Com. 159 : 5 East, R. 223 ; Bouv. 
Inst. Index, h. t. 

PARES. A man’s equals ; his peers, 
(q. v.) 3 Bl. Com. 349, 

Pares curias, feudal law . Those vas¬ 
sals who were bound to attend the lord’s 
court were so called. Ersk. Inst. B. 2, tit. 
3, s. 17. 

PARI DELICTO, crim. law . In a simi¬ 
lar offence or crime; equal in guilt. A 
person who is in pari delicto with another, 
differs from a particcps criminis in this, 
that the former always includes the latter 
but the latter docs not always include the 
former. 8 East, 381, 2. 

Pari materia. Of the same matter; on 
the same subject; as, laws pari materia 
must be construed with reference to each 
other. Bac. Ab. Stat. I. 3. 

Pari passu. By the same gradation. 

PARISH. A district of country of dif¬ 
ferent extents. In the ecclesiastical law 
it signified the territory committed to the 
charge of a parson, vicar, or other minis¬ 
ter. Ayl. Parerg. 404; 2 Bl. Com. 112. 
In Louisiana, the state is divided into 
parishes. 

PARIUM JUDICIUM. The trial by 
jury, or by a man’s peers, or equals, is so 
called. 

PARK, Eng. law. An enclosed chase, (q.v.) 
extending only over a man’s own grounds. 
The term park signifies an enclosure. 2 Bl. 
Com. 38. 

PARLIAMENT. This word, derived 
from the French parlement , in the English 
law, is used to designate the legislative 
branch of the government of Great Britain, 
composed of the house of lords, and the 
house of commons. 

2. It is an error to regard the king of 
Great Britain as forming a part of parlia¬ 
ment. The connexion between the king 
and the lords spiritual, the lords temporal, 
and the commons, which, when assembled 
in parliament, form the three states of the 
realm, is the same as that whioh subsists 
between the king and those states—the 
people at large—out of parliament; Colton’s 
Records, 710 ; the king not being, in either 
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case, a member, branch, or coestate, but 
standing solely in the relation of sovereign 
or head. Rot. Par. vol. iii- 623 a.; 2 Mann. 
& Gr. 457 u. 

PAROL. More properly parole. A 
French word, which means literally, word 
or speech. It is used to distinguish con¬ 
tracts which are made verbally or in writing 
not under seal, which are called parol con¬ 
tracts, from those'which are under seal, 
which bear the name of deeds or specialties, 
(q. t.) 1 Chit. Contr. I; 7 Term. R. 350, 

351, n.; 3 Johns. Cas. 60 ; 1 Chit. PI. 88. 
It is proper to remark that when a contract 
is made under seal, and afterwards it is 
modified verbally, it becomes wholly a parol 
contract. 2 Watts, 451 ; 9 Pick. 298 ; 13 
Wend. 71. 

2. Pleadings are frequently denominated 
the parol. In some instances the term parol 
is used to denote the entire pleadings in a 
cause ; as, when in an action brought against 
an infant heir, on an obligation of his ances¬ 
tors, he prays that the parol may demur, 

i. e., the pleadings may be stayed, till 
he shall attain full age. 3 Bl. Com. 300 ; 
4 East, 485; 1 Hoffin. R. 178. See a 
form of a plea in abatement, praying that 
the parol may demur, in 1 Wentw. PL 
43 ; and 2 Chit. PI. 520. But a devisee 
cannot pray the parol to demur. 4 East, 
485. 

3. Parol evidence is evidence verbally 
delivered by a witness. As to the cases 
when such evidence will be received or 
rejected, vide Stark. Ev. pt. 4, p. 995 to 
1055; 1 Phil. Ev. 466, c. 10, s. 1: Sugd. 
Vend. 97. 

Parol leases. An agreement made 
verbally, not in writing, between the parties, 
by which one of them leases to the other a 
certain estate. 

2. By the English statute of frauds of 
29 Car. il., c. 3, s. 1, 2, and 3, it is de¬ 
clared that u all leases, estates, or terms of 
years, or any uncertain interest in lands, 
created by livery only, or by parol, and not 
put in writing, and signed by the party, 
should have the force and effect of leases or 
estates at will only, except leases not ex¬ 
ceeding the term of three years, whereupon 
the rent reserved during the term shall 
amount to two third parts of the full im¬ 
proved value of the thing demised.” “ And 
that no lease or estate, either of freehold or 
term of years, should be assigned, granted, 
or surrendered, unless in writing.” The 
principles of this statute have been adopted, 


with some modifications, in nearly all the 
states of the Union. 4 Kent, Com. 95 ; 1 
Hill. Ab. 130. 

PAROLE, international law . The agree¬ 
ment of persons who have been taken by an 
enemy that they will not again take up 
arms against those who captured them, 
either for a limited time, or during the 
continuance of the war. Vattel, liv. 3, c. 
8, § 151. 

PARRICIDE, civil law. One who mur¬ 
ders his father ; it is applied, by extension, 
to one who murders his mother, his brother, 
his sister, or his children. The crime com¬ 
mitted by such person is also called parricide. 
Merl. R£p. mot Parricide; Dig. 48, 9, 1, 
1. 3, 1. 4. 

2. This offence is defined almost in the 
same words in the penal code of China. 
Penal Laws of China, B. 1, s. 2, § 4. 

3. The criminal was punishejl by being 
scourged, and afterwards sewed in a sort of 
sack, with a dog, a cock, a viper, and an 
ape, and then thrown into the sea, or into 
a river; or if there were no water, he was 
thrown in this manner to wild beasts. Dig. 
48, 9, 9; C. 9, 17, 1, 1. 4, 18, 6; Bro. 
Civ. Law, 423 ; Wood’s Civ. Law, B. 3, c. 
10, s. 9. 

4. By the laws of France parricide is 
the crime of him who murders his father or 
mother, whether they be the legitimate, 
natural or adopted parents of the indivi¬ 
dual, or the murder of any other legitimate 
ascendant. Code Penal, art. 297. This 
crime is there punished by the criminal’s 
being taken to the place of execution with¬ 
out any other garment than his shirt, bare¬ 
footed, and with his head covered with a 
black veil. He is then exposed on the 
scaffold while an officer of the court reads 
his sentence to the spectators ; his right 
hand is then cut off, and he is immediately 
put to death. Id. art. 13* 

5. The common law does not define this 
crime, and makes no difference between its 
punishment, and the punishment of murder. 
1 Hale’s P. C. 380 ; Prin. Penal Law, c. 
18, § 8, p. 243 ; Dalloz, Diet, mot Homi¬ 
cide, § 3. 

PARSON, eccles. law. One who has full 
possession of all the rights of a parochial 
church. 

2. He is so called because by his person 
the church, which is an invisible body, is 
represented: in England he is himself a 
body corporate in order to protect ar-d de¬ 
fend the church (which he personates* by a 
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perpetual succession, Co. Litt. 800 5 1 
Tho. Co. Lit. 101. 

8 . Fortunately, in the United States, 
where religion is generally well supported, 
we have no national church, and, therefore, 
no parsons known as such to the law. 

PART. A share ; a purpart, (q. v.) 
This word is also used in contradistinction 
to counterpart; covenants were formerly 
made in a script and rescript, or part and 
counterpart. 

Part owners. This term in its most 
extensive sense means tenant in common or 
joint tenant. In a more limited meaning, 
it is applied to the separate rights of several 
owners of a ship, where the parties are not 
partners. 

2. In general, when the majority of the 
part owners are desirous of employing such 
a ship upon a particular voyage or adven¬ 
ture, they have a right to do so, upon giving 
security in the admiralty, by stipulation-to 
the minority, if required, to bring her back 
and restore the ship, or, in case of her loss, 
to pay them the value of their respective 
shares. 4 Bouv. Inst. n. 3780 ; Abbott on 
Ship. 70: 3 Kent, Com. 151, 4th ed.; 
Story on Partn. § 489. 

PARTIAL LOSS, mer . law. Any da¬ 
mage short of, or not amounting to a total 
loss; for if it be not the latter it must be 
the former. Partial losses are sometimes 
denominated average losses, because they 
are often in the nature of those losses which 
are the subject of average contributions. 
1 Bouv. Inst. n. 1217. 

PARTICEPS CRIMINIS, crim. law . 
Partners in crime, whether in the same de¬ 
gree or in pari delicto , (q. v.) or in different 
degree : for one inay be a principal and the 
other an accessary. Russ, on Cr. 21 ; 8 
East, 381, 2; 2 Supp. to Vcs. jun. 122, 
398 ; 5 Com. Dig. 346. 

Particeps fraudis. Participators in 
fraud. 

2 . It is a general rule of law, in pari 
delicto , potior est conditio defendentis , and 
the courts will help neither party ; but this 
rule operates only in cases where the refusal 
of the courts to aid either party, frustrates 
the objects of the transactions, and takes 
away the temptation to engage in contracts 
contra bonos mores , or violating the policy 
of the laws. If it be necessary, in order 
to discountenance such transactions, to en¬ 
force such contract at law, or to relieve 
against it in equity, it will be done, though 
both parties be in pari delicto . The party 


is not allowed to allege his own turpitude 
in such cases, when defendant at law, or 
prevented from alleging it, when plaintiff in 
equity, whenever the refusal to execute the 
contract at law, or the refusal to relieve 
against it in equity, would give effect to the 
original purpose, and encourage the parties 
engaged in such transactions. 4 Rand. R 
372 ; 1 Black. R. 363 ; 2 Freern. 101. 

PARTICULAR AVERAGE. This 
term, particular average, has been con¬ 
demned as not being exact. See Average . 
It denotes, in general, every kind of ex¬ 
pense or damage, short of total loss, which 
regards a particular concern, and which is 
to be borne by the proprietor of that con¬ 
cern alone. Between the insurer and in¬ 
sured, the term includes losses of this 
description, as far as the underwriter is 
liable. Particular average must not be 
understood as a total loss of a part; for 
these two kinds of losses are perfectly dis¬ 
tinct from each other. A total loss of a 
part may be recovered, where a particular 
average would not be recoverable. See 
Stev. on Av. 77. 

Particular averment, pleading. Vide 
Averment. 

Particular custom. A particular cus¬ 
tom is one which only affects the inhabitants 
of some particular district. To be good, a 
particular custom must possess these requi¬ 
sites : 1. It must have been used so long 
that the memory of man runneth not to 
the contrary. 2. It must have been con¬ 
tinued. 3. It must have been peaceable. 
4. It must be reasonable. 5. It must be 
certain. 6 . It must be consistent with 
itself. 7. It must be consistent with other 
customs. I Bl. Com. 74, 79. 

Particular estate. An estate which 
is carved out of a larger and which precedes 
a remainder; as, an estate for years to A, 
remainder to B for life ; or an estate for 
life to A, remainder to B in tail : this pre¬ 
cedent estate is called the particular estate. 
2 Bl. Com. 165 ; 4 Kent, Com. 226 ; 16 Vin. 
Abr. 216 ; 4 Com. Dig. .32: 5 Com. Dig. 346. 

Particular lien, contracts. A right 
which a person has to retain property in 
respect of money or labor expended on such 
particular property. For example, when a 
tailor has made garments out of cloth de¬ 
livered to him for the purpose, he is not 
bound to part with the clothes until his 
employer has paid him for his services; nor 
a ship carpenter with a ship which he has 
repaired; nor can an engraver be compelled 
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to deliver tnc seal which he has engraved 
for another, until his compensation has been 
paid. 2 Roll. Ab. 92; 3 M. & S. 167 ; 14 
Pick. 332: 3 Bouv. Inst. n. 2514. Vide Lien . 

PARTICULARS, practice . The items 
of which the accounts of one of the parties 
is composed, and which arc frequently fur¬ 
nished to the opposite party in a bill of 
particulars, (q. v.) 

PARTIES, contracts. Those persons 
who engage themselves to do, or not to do 
the matters and things contained in an 
agreement. 

2. All persons generally can be parties 
to contracts, unless they labor under some 
disability. 

3. Consent being essential to all valid 
contracts, it follows that persons who want, 
first, understanding; or secondly, freedom 
to exercise their will, cannot be parties to 
contracts. Thirdly, persons who in conse¬ 
quence of their situation are incapable to 
enter into some particular contract. These 
will be separately considered. 

4. — -§ 1. Those persons who want under¬ 
standing, are idiots and lunatics; drunkards 
and infants. 

5. —1. The contracts of idiots and luna¬ 
tics, are not binding; as they are unable 
from mental infirmity, to form any accurate 
judgment of their actions, and consequently, 
cannot give a serious and sufficient con¬ 
sideration to any engagement. And although 
it was formerly a rule that the party could 
not stultify himself; 39 H. YI. 42 ; Newl. 
on Contr. 19 ; 1 Fonb. Eq. 46, 7 ; yet this 
rule has been so relaxed, that the defend¬ 
ant may now set up this defence. 3 Camp. 
128; 2 Atk. 412; 1 Fonb. Eq. n. d.; and 
see Highm. on Lun. Ill, 112 ; Long on 
Sales, 14; 3 Day’s Rep. 90; Chit, on Contr. 
29,257,8; 2 Str. 1104. 

6. —2. A person in a state of complete 
intoxication has no agreeing mind; Bull. 
N. P. 172; 3 Campb. 33: Sugd. Vend. 
151; 1 Stark. Rep. 126 ; and his contracts 
are therefore void, particularly rf he has 
been made intoxicated by the other party. 

1 lien, k Munf. 69 ; 1 South. Rep. 361; 

2 Hayw. 394; see Louis. Code, art. 1781: 

1 Clarke’s R. 408. 

i • 3. In general the contract of an in¬ 

fant, however lair and conducive to his in¬ 
terest it may be, is not binding on him, 
unless the supply of necessaries to him be 
the object of the agreement: Newl. Contr. 

2 ; 1 Eq. Cas. Ab. 286 ; 1 Atk. 489; 3 
Atk. 613 ; or unless he confirm the agree¬ 


ment after he shall be of full age. Bac. 
Abr. Infancy, I 3. But he may take ad¬ 
vantage of contracts made with him, al¬ 
though the consideration were merely the 
infant’s promise, as in an action on mutual 
promises to marry. Bull. N. P. 155 ; 2 
Str. 907 ; 1 Marsh. (Ken.) Rep. 76 ; 2 M. 
& S. 205. See Stark. Ev. pt. iv. page 724 ; 
1 Nott k McCord, 197 ; 6 Cranch, 226; 
Com. Dig. Infant; Bac. Abr. Infancy and 
Age; 9 Vin. Ab. 393, 4 ; Fonbl. Eq. b. 
1, c. 2, § 4, note b; 3 Burr. 1794; 1 Mod. 
25; Stra. 937; Louis. Code, article 1778. 

8. —§ 2. Persons who have understand¬ 
ing, but who, in law, have not freedom to 
exercise their will, are married women : and 
persons under duress. 

9. —1. A married woman has, in gene¬ 
ral, no power or capacity to contract during 
the coverture. Com. Dig. Baron k Feme, 
W; Pleader, 2 A 1. She has in legal con¬ 
templation no separate existence, her hus¬ 
band and herself being in law but one person. 
Litt. section 28 ; see Chitty on Cont. 39, 
40. But a contract made with a married 
woman, and for her benefit, where she is the 
meritorious cause of action, as in the in¬ 
stance of an express promise to the wife, in 
consideration of her personal labor, as that 
she would cure a wound; Cro. Jac. 77 ; 2 
Sid. 128; 2 Wils. 424; or of a bond or 
promissory note, payable on the face thereof 
to- her, or to herself and husband, may be 
enforced by the husband and wife, though 
made during the coverture. 2 M. & S. 
396, n. b.; 2 Bl. Rep. 1236 ; 1 H. Black. 
108. A married woman has no original 
power or authority by virtue of the mari¬ 
tal tie, to bind her husband by any of her 
contracts. The liability of a husband on 
his wife’s engagements rests on the idea 
that they were formed by his authority ; and 
if his assent do not appear by express evi¬ 
dence of by proof of circumstances from 
which it may reasonably be inferred, he is 
not liable. 1 Mod. 125; 3 B. & C. 631; 
see Chitty on Cont. 39 to 50. 

10. —2. Contracts may be avoided on 
account of duress. See that word, and 
also Poth. Obi. P. 1, c. 1, s. 1, art. 3, § 2. 

11. —§ 3. Trustees, executors, adminis¬ 
trators, guardians, and all other persons 
who make a contract for and on behalf of 
others, cannot become parties to such con¬ 
tract on their own account; nor are they 
allowed in any case to purchase the trust 
estate for themselves. 1 Vern. 465 ; 2 Atk. 
59; 10 Yes. 3 ; 9 Yes. 234; 12 Yes. 372 
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3 Mer. Rep. 200 ; 6 Yes. 627 ; 8 Bro. P. 
C. 42^10 Ves. 381; 5 Yes. 707; 13 Ves. 
156; 1 Pet. C. C. R. 373 ; 3 Binn. 54; 2 
Whart. 53; 7 Watts, 387 ; 13 S. & R. 
210 ; 5 Watts, 304 ; 2 Bro. C. C. 400 3 
White’s L. C. in Eq. *104-117; 9 Paige, 
238, 241, 650, 663; 1 Sandf. R. 251, 
256; 3 Sandf. R. 61; 2 John. Ch. R. 252; 

4 How. S. C. 503 ; 2 Whart. 53, 63 ; 15 
Pick. 24, 31. As to the transactions be¬ 
tween attorneys and others in relation to 
client’s property, see 2 Ves. jr. 201; 1 
Madd. Ch. 114; 15 Ves. 42; 1 Ves. 379; 
2 Ves. 259. The contracts of alien ene¬ 
mies may in general be avoided, except 
when made under the license of the govern¬ 
ment, either express or implied. 1 Kent, 
Com. 104. See 15 John. 6 ; Dougl. 641. 

As to the persons who make contracts in 
equity, see Newl. Cont. c. 1, pp. 1 to 33. 

Parties to actions. Those persons 
who institute actions for the recovery of 
their rights, and those persons against whom 
they are instituted, are the parties to the 
actions ; the former are called plaintiffs, 
and the latter, defendants. The term par¬ 
ties is understood to include all persons who 
are directly interested in the subject-matter 
in issue, who have right to make defence, 
control the proceedings, or appeal from the 
judgment. Persons not having these rights 
are regarded as strangers to the cause. 
20 How. St. Tr. 538, n. ; Greenl. Ev. 
§ 523. 

2. It is of the utmost importance in 
bringing actions to have proper parties, for 
however just and meritorious the claim may 
be, if a mistake has been made in making 
wrong persons, either plaintiffs or defend¬ 
ants, or including too many or too few per¬ 
sons as parties, the plaintiff may in general 
be defeated. 

3. Actions are naturally divided into 
those which arise upon contracts, and those 
which do not, but accrue to the plaintiff in 
consequence of some wrong or injury com¬ 
mitted by the defendant. This article will 
therefore be divided into two parts, under 
which will be briefly considered, first, the 
parties to actions arising upon contracts; 
and, secondly, the parties to actions aris¬ 
ing upon injuries or wrongs, unconnected 
with contracts, committed by the defendant. 

4. —Part 1/ Of parties to actions arising 
r m contracts. These are the plaintiffs and 
the defendants.* 

5. —Sect. 1 . Of the plaintiffs. These 
will be considered as follows : 


§ 1. Between the original contracting 
parties. An action on a contract, whether 
express or implied, or whether it be by 
parol, or under seal, or of record, must be 
brought in the name of the party in whom 
the legal interest is vested. 1 East, R. 497 ; 
and see Yelv. 25, n. 1 ; 13 Mass. Rep. 105 ; 

1 Pet. C. C. R. 109 ; 1 Lev. 235 ; 3 Bos. 
& Pull. 147; 1 H. Bl. 84; 5 Serg. & 
Rawle, 27 ; Hamm, on Par. 32 ; 2 Bailey’s 
R. 55 ; 16 S. & R. 237 ; 10 Mass. 287 ; 
15 Mass. 286 ; 10 Mass. 230 ; 2 Root, R. 
119. 

6 . —§ 2. Of the number of plaintiffs who 
must join. Whbn a contract is made with 
several , if their legal interests were joint, 
they must all, if living, join in the action 
for the breach of the contract. 1 Saund. 
153, note 1 ; 8 Serg. & Rawle, 308; 10 
Serg. & Rawle, 257 ; 10 East, 418 ; 8 T. 
R. 140; Arch. Civ. PI. 58; Yelv. 177, 
note 1* But dormant partners need not 
join their copartners. 8 S. & R. 85 ; 7 
Verm. 123 ; 2 Verm. 65 ; 6 Pick. 352 ; 4 
Wend. 628 ; 8 Wend. 666 ; 3 Co wen, 84 ; 

2 Harr. & 'Gill, 159. When a contract is 
made and a bond is given to a firm by a 
particular name, as A B and Son. the suit 
must be brought by the actual partners, the 
two sons of A B, the latter having been 
dead several years at the time of making 
the contract. 2 Campb. 548. When a- 
person who has no interest in the contract 
is joined with those who have, it is fatal. 
19 John. 213 ; 2 Penn. 817; 2 G reenl. 
H7. 

7. —§ 3. When the interest of the con¬ 
tract has been assigned. Some contracts 
are assignable at law ; when these are as¬ 
signed, the assignee may maintain an action 
in his own name. Of this kind are promis¬ 
sory notes, bills of exchange, bail-bonds, 
replevin-bonds ; Hamm, on Part. 108 ; and 
covenants running with the land pass with 
the tenure, though not made with assigns. 

5 Co. 24 ; Cro, Eliz. 552 ; 3 Mod. 338 ; 

1 Sid. 157 ; Hamm. Part. 116 ; Bac. Abr. 
Covenant, E 5. When a contract not as¬ 
signable at law has been assigned, and a 
recovery on such contract is sought, the 
action must be in the name of the assignor 
for the use of the assignee. 

8 . —§ 4. When one or more of severa 
obligees , Sec., is dead. When one or more 
of several obligees, covenantees, partners or 
others, having a joint interest in the con¬ 
tract, not running with the land, dies, the 
action must be brought in the name of the 
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survivor, and that fact averred in the decla¬ 
ration. 1 Dali. 65, -48; 1 East, 11. 497 ; 

2 John. Cas. 374 ; 4 Dalt. 354; Arch. Civ. 
PI. 54, 5 ; Addis, on Coutr. 285; 1 Chan. 
Hep. 31: Yelv. 177. 

9. —^ 5. In the case of executors and 
administrators. When a personal contract, 
or a covenant not running with the land, 
has been made with one person only, and 
he is dead, the action for the breach of it 
must be brought in the name of the ex¬ 
ecutor or administrator in whom the legal [ 
interest in the contract is vested; 2 H. Bl. 
310: 3 T. R. 393; and all the executors 
or administrators must join, 2 Saund. 213; 
'Went. 95; 1 Lev. 161; 2 Nott k McCord, 
70, Hamm, on Part. 272. 

10. 6. In the case of bankruptcy or 
insolvency. Tn the case of the bankruptcy 
or insolvency of a person who is beneficially 
interested in the performance of a contract 
made before the act of bankruptcy or before 
the assignment under the insolvent laws, 
the action should be brought in the name 
of his assignees. 1 Chit. PI. 14; 2 Dali. 
276: 3 Yeates, 520; 7 S. k 11. 182; 5 S. 
k R. 394; 9 S. k R. 434. See 3 Salk. 61; 

3 T. R. 779; Id. 433 ; Hamm, on Part. 
167; Com. Dig. Abatement, E 17. 

11. —§ 7. In case of marriage. This 
part of the subject will be considered with 
reference to those cases. 1st. When the 
husband and wife must join. 2d. When 
the husband must sue alone. 3d. When 
the wife must sue alone. 4th. When they 
may join or not at their election. 5th. 
Who is to sue in the ease of the death of 
the husband or wife. 6th. When a woman 
marries, lis pendens. 

12. —1. To recover the chose in action 
of the wife, the husband must, in general, 
join, when the cause of action would ’sur¬ 
vive. 3 T. R. 348; 1 M. & S. 180; Com. 
Dig. Baron & Feme, Y; Bac. Ab. Baron 
k Feme, K; 1 Yeates’ R. 551; 1 P. A. 
Browne’s R. 263; 1 Chit. PI. 17. 

13. — 2. In general the wife cannot join 
in any action upon a contract made during 
coverture, as for work and labor, money 
lent, or goods sold by her during that time. 
2 Bl. Rep. 1239; and see 1 Salk. 114; 2 
Wils. 424; 9 East, 472; 1 Str. 612; 1 M. 
k fe. 180; 4 T. R. 516; 3 Lev. 103 ; 
Carth. 462; Ld. Raym. 368; Cro. Eliz. 
61; Com. Dig. Baron & Feme, 

14. —3. \\ heD the husband is civiliter 

moHuus, see 4 T. Rep. 361; 2 Bos. & Pull. 
165; 4 Esp. R. 27; 1 Selw. N. P. 286 ; 


Cro. Eliz. 519; 9 East, R. 472; Bae. Ab. 
Baron k Feme, M.; or, as has been decided 
in England, when he is an alien and has 
left the country, or has never been in it, 
the wife may, ou her own separate con¬ 
tracts, sue alone. 2 Esp. R. 544; 1 Bos. 
k Pull. 357; 2 Bos. k Pull. 226; 1 N. R. 
80 ; 11 East, R. 301; 3 Camp. R. 123; 5 
T. R. 679. But the rights of such hus¬ 
band being only suspended, the disability 
may be removed, in one case, by a pardon, 
and, in the other, by the husband’s return, 
and then he must be joined. Broom on 
Part. s. 114. 

15. —4. When a party being indebted 
to a wife dum so/a, after the marriage gives 
a bond to the husband and wife in con¬ 
sideration of such debt, they may join, or 
the husband may sue aloDe on such con¬ 
tract. 1 M. & S. 180; 4 T. 11. 616; 1 
Chit. PI. 20. 

16. —5. Upon the death of the wife, if 
the husband survive, be may sue for any¬ 
thing he became entitled to during the 
coverture; as for rent accrued to the wife 
during the coverture. 1 Rolle’s Ab. 352, 
pi. 5; Com. Dig. Baron & Feme, Z; Co. 
Litt. 351, a, n. 1. But the husband cannot 
sue in his own right for the choses in action 
of the wife, belonging to her before cover¬ 
ture. Hamm, on Part. 210 to 215. 

17. When the wife survives the bus- 
band, she may sue on all contracts entered 
into with her before coverture, which remain 
unsatisfied ; and sbe may recover all arrears 
of rent of her real estate, which became due 
during the coverture, or their joint demise. 
2 Taunt. 181; 1 Roll’s Ab. 350 d. 

18. —6. When a suit is instituted by a 
single woman, or by her and others, and she 
afterwards marries, lis pendens , the suit 
ajbates. 1 Chit. PI. 437 ; 14 Mass. R. 295 ; 
Brayt. R. 21. 

19. —§-8. When the plaintiff is a 
foreign government , it must have been 
recognized by the government of this 
country to entitle it to bring an action. 3 
Wheat. R. 324; Story, Eq) PI. § 55. See* 
Cranch, 272; 9 Yes. 347: 10 Yes. 354: 
11 Ves. 283; Harr. Dig. 2276. 

20. —Sect. 2. Of the defendants . These 
will be considered in the following order: 

§ 1. Between the original parties. The 
action upon an express contract, must in 
general be brought against the party who 
made it. 8 East, R. 12. On implied con¬ 
tracts against the person subject to the 
legal liability. Hamm. Part. 48; 2 Hen. 
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Bl. 563. Yide 6 Mass. R. 253 ; 8 Mass. 
Rep. 198; 11 Mass. R. 335; 6 Binn. R. 
234; 1 Chit. PI. 24. 

21. —§ 2. Of the number of defendants . 
For the breach of a joint contract made by 
several parties, they should all be made de¬ 
fendants ; 1 Saund. 153, note 1; Id. 291 b, 
n. 4 ; even though one be a bankrupt or 
insolvent. 2 M. & S. 23. Even an infant 
must be joined, unless the contract as to 
him be entirely void. 3 Taunt. 307; 5 
John. R. 160. Vide 5 John. R. 280 ; 11 
John. R. 101; 5 Mass. R. 270; 1 Pick. 
500. When a joint contractor is dead, the 
suit should be brought against the survivor. 
1 Saund. 291, note 2. The misjoinder of 
defendants in an action ex contractu , by 
joining one who is not a contractor, is fatal. 
3 Conn. 194; Pet. C. C. 16; 2 J. J. 
Marsh. 38; 1 Breese, 128 ; 2 Rand. 446; 
10 Pick. 281. 

22. —3. In case of a change of credit , 
and of covenants running with the land , 
#c. In general in the case of a mere per¬ 
sonal contract, the action for the breach of 
it, cannot be brought against the person to 
whom the contracting party has assigned his 
interest, and the original party can alone be 
sued ; for example, if two partners dissolve 
their partnership, and one of them covenant 
with the other that he will pay all the 
debts, a creditor may nevertheless sue both. 
Upon a covenant running with land, 
which must concern real property, or the 
estate therein ; 3 Wils. 29; 2 H. Bl. 133 ; 
10’East, R. 130; the assignee of the lessee 
is liable to an action for a breach of the 
covenant after the assignment of the estate 
to him, and while the estate remains in him, 
although he have not taken possession. 
Bac. Ab. Covenant, E 34 ; 3 Wils. 25 ; 2 
Saund. 304, n. 12 ; Woodf. L. & T. 113 ; 
7 T. R. 312 ; Bull. N. P. 159; 3 Salk. 4 ; 
1 Dali. R. 210; 1 Fonbl. Eq. 359, note y; 
Hamm. N. P. 136. 

23. —§ 4. When one of several, obligors , 
&fc, is dead. When the parties were bound 
b£ a joint contract , and one of them dies, 
his executor or administrator is at law dis¬ 
charged from liability, and the survivor 
alone can be sued. Bac. Ab. Obligation, 
D 4 ; Vin. Ab. Obligation, P 20 ; Carth. 
105 ; 2 Burr. 1196. And when the de¬ 
ceased was a mere surety, bis executors are 
not liable even in equity. Vide 1 Binn. 
R. 123. 

24. —§ 5. In the case of executors and 

gdmuiistrators . When the contracting 


party is dead, his executor or administrator, 
or, in case of a joint contract, the executor 
or administrator of the survivor, is the party 
to be made defendant. Ham. on Part. 156. 
On a joint contract, the executors of the de¬ 
ceased contractor, the other surviving, are 
discharged at law, and no action can be 
supported against them : 6 Serg. & R. 262; 
2 Whart. R. 344 ; 2 Browne, Rep. 31 ; 
and, if the deceased joint contractor was a 
mere surety, his representatives are not 
liable either at law or in equity. 2 Serg. 

6 R. 262 ; 2 Whart. 344; P. A. Browne’s 
R. 31. All the executors must be sued 
jointly; when administration is taken on 
the debtor’s estate, all his administrators 
must be joined, and if one be a married 
woman, her husband must also be a party, 
Cro. Jac. 519. 

25. —§ 6. In the case of bankruptcy or 
insolvency . A discharged bankrupt cannot 
be sued. A discharge under the insolvent 
laws does not protect, the property of the 
insolvent, and he may in general be sued on 
his contracts, though he is not liable to be 
arrested for a debt which was due and not 
contingent at the date of his discharge. 
Dougl. 93; 8 East, R. 311 : 1 Saund. 241, 
n. 5 ; Ingrah. on Insol. 377. 

26. —§ 7. In case of marriage . This 
head will be divided by considering, 1. 
When the husband and wife must be joined. 

2. When the husband must be sued alone. 

3. When the wife must be sued alone. 4. 
When the husband and wife may be joined 
or not at the election of the plaintiff. 5. 
Who is to be sued in case of the death of 
the husband or wife. 6. Of actions com¬ 
menced against the wife dum sola , which 
are pending at her marriage. 

27. —1. When a feme sole who has en¬ 
tered into a contract marries, the husband 
and wife must in general be jointly sued. 

7 T. R. 348 ; All. 72; 1 Ivcb. 281 ; 2 T. 
R. 480; 3 Mod. 186; 1 Taunt. 217 ; 7 
Taunt. 432: 1 Moore, 126; and see 8 
Johns. R. 2d ed. 115 ; 15 Johns. R. 403, 
483; 17 Johns. Rep. 167 ; 7 Mass. R. 
291 ; Com. Dig. Pleader, 2 A 2 ; 1 Bingh. 
R. 50. But if the husband be away, or 
live separate from his wife, she may, on a 
contract of which she is the meritorious 
cause, bring an action in the name of her 
husband, on indemnifying the latter for 
costs. 4 B. Sc A. 419; 2 C. & M. 388; 
Addis, on Contr. 342. And, on such a 
contract, she may sue as a feme sole when 
her husband is civiliter mortuus. Addis. 



PAR 


PAR 


287 


on Coutr. 342 ; 1 Salk. 116; 1 Lord Rayrn. 
147 ; 2 M. & \V. 65 ; Moore, 851. 

2$.—2. When the wife cannot be con¬ 
sidered either iu person or property as 
creating the cause of action, as in the case 
of a mere personal contract made during 
the coverture, the husband must be sued 
alone. Com. Pig. Pleader, 2 A 2 ; ST. 
R. 545 ; 2 B. & P. 105; Palm. 312; 1 
Taunt. 217; 4 Price, 48; 16 Johns. R. 
28 K 

20.—3. The wife can iu general be 
sued alone, in the same cases where she can 
sue alone, the cases being reversed. 

30. —4. When the husband, in conse¬ 
quence of some new consideration, under¬ 
takes to pay a debt of the wife durn sola, 
he mav be sued alone, or the husband and 
wife may be made joint defendants. All. 
73 ; 7 T. R. 349 : vide other cases in Com. 
Dig. Baron & Feme, Y ; 1 Rollers Ab. 348, 
p] 45, 50; Bac. Ab. Baron & Feme, L. 

31. —5. Upon the death of the wife, her 
executor, when she has appointed one under 
a power, or her administrator, is alone re¬ 
sponsible for a debt or duty she contracted 
dum sola. The husband, as such, is not 
liable. Com. Dig. Baron & Feme, 2 C ; 3 
Mod. 186 ; Rep. Temp. Talb. 173 ; 3 P. 
Wins. 410. When the wife survives, she 
may be sued for her contracts made before 
coverture. 7 T. R. 350 ; 1 Camp. R. 189. 

32. —6. When a single woman, being 
sued, marries lis pendens , the plaintiff may 
proceed to judgment, as if she were a feme 
sole. 2 Rolle’s R. 53 ; 2 Str, 811. 

33. Part 2. Of parties to actions in 
form ex delicto . These are plaintiffs and 
defendants. 

34. —Sect. 1. Of plaintiffs . These 

will be separately considered as follows: 

35. -4 1- With reference to the interest 
of the plaintiff. The action for a tort must, 
in general, be brought in the name of the 
party whose legal right has been affected. 
8 T. R. 330; vide 7 T. R. 47 ; 1 East, R. 
244; 2 Saund. 47 d; Hamm, on Part. 35, 
6: 6 Johns. R, 195 ; IQ Mass. R. 125 : 
10 Serg. & Rawle, 357. 

36. —§ 2. With reference to the number 
of plaintiffs. It is a general rule that 
when an injury is done to the property of 
two or more joint owners, they must join in 
the action; and even when the property is 
several, yet when the wrong has caused a 
joint damage, the parties must join in the 
action. 1 Saund. 291, g. When suits are 
brought by tenants in common against 


strangers for the recovery of the land, in¬ 
asmuch as they have several titles, they 
cannot, agreeably to the rules of the com¬ 
mon law, join, but must bring separate ac¬ 
tions ; and this seems to be the rule in 
Missouri. 1 Misso. R. 746. This rule has 
been changed in some of the states. In 
Coimecticut, when the plaintiff claims on 
the title of all the tenants, he recovers for 
their benefit, and his possession will be 
theirs. 1 Swift’s Dig. 103. In Massachu¬ 
setts, Mass. Rev. St. 611, and Rhode Island, 
R. I. Laws, 208, all the tenants or any two 
may join, or any one may sue alone. In 
Tennessee they usually join. 2 Yerg. R. 
228. 

37. When personal reputation is the 
object affected, two or more cannot join as 
plaintiffs in the action, although the mode 
of expression in which the slander was> 
couched comprehended them all; as when a 
man addressing himself to three, said, you 
have murdered Peter. Dyer, 191, pi. 112 ; 
Cro. Car. 510 ; Goulds, pi. 6, p. 78. The 
reason of this is obvious, no one has any 
interest in the character of the others, the 
damages are, therefore, several to each. 

38. —§ 3. In general, rights or causes 
of action arising ex delicto are not assign¬ 
able. 

39. —§ 4. When one of several parties 
who had an interest is dead . In such case 
the action must be instituted by the survi¬ 
vor. 1 Show. 188; S. C. Garth. 170. 

40. — 4 5. When the party injured is 
dead. The executors or administrators 
cannot in general recover damages for a 
tort, when the action must be ex delicto , 
and the plea to it is not guilty. Vide 
the article Actio personalis morilur cum 
persona , where the subject is more fully ex¬ 
amined. 

41. — 4 6 . case °f insolvency . The 

statutes generally authorize the trustee or 
assignee of an insolvent to institute a suit 
in his own name for the recovery of the 
rights * and property of the insolvent. 6 
Binn. 189 ; 8 Serg. & Rawle, 124. But 
for torts to the person of the insolvent, as 
for slander, the trustee or assignee cannot 
sue. W. Jones’ Rep. 215. 

42. — 4 When the tort has been com¬ 

mitted against a. woman dum sola who 
afterwards married. A distinction is made 
between those injuries committed before and 
those which take place during coverture. 
For injuries to the person, personal or real 
property of the wife, committed before 
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coverture, when the cause of action would 
survive to the wife, she must join in the 
action. 3 T. R. 627 ; Rolle’s Ab. 347 ; 
Com. Dig. Baron & Feme, V. For an in¬ 
jury to the person of the wife during cover¬ 
ture, by battery, or to her character, by 
slander, or for any other such injury, the 
wife must be joined with her husband in 
the suit; when the injury is such that the 
husband receives a separate damage or loss, 
as if in consequence of the battery, he has 
been deprived of her society or been put to 
expense, he may bring a separate action in 
his own name; and for slander of the wife, 
when words are not actionable of them¬ 
selves, and the husband has received some 
special damages, the husband must sue 
alone. 1 Lev, 140 ; 1 Salk. 119 ; 3 Mod. 
120 . 

43. —Sect. 2. Of the defendants. § 1. 
Between the original parties. All natural 
persons are liable to be sued for their tor¬ 
tious acts, unconnected with or in disaffirm¬ 
ance of a contract; an infant is, therefore, 
equally liable with an adult for slander, 
assaults and batteries, and the like; but 
the plaintiff cannot bring an action ex de¬ 
licti 5, which arose out of a contract, and by 
that means charge an infant for a breach of 
a contract. The form is of no consequence ; 
the only question is whether the action arose 
out of a contract or otherwise. A plaintiff 
who hired a horse to an infant, and the 
infant by hard, improper and injudicious 
driving, killed the horse, cannot maintain 
an action ex delido to recover damages for 
a breach of this contract. 3 Rawle’s R. 
351; 6 Watts’ R. 9 ; 8 T. R. 335 ; Hamm. 
N. P. 267. But see contra, 6 Crancli, 226 ; 
15 Mass. 359 ; 4 McCord, 387. Vide Infant. 

44. —§ 2. As to the number of defend¬ 
ants . There are torts which, when com¬ 
mitted by several, may authorize a joint 
action against all the parties ; but when in 
legal contemplation several cannot concur 
in the act complained of, separate actions 
must be brought against each ; the cases 
of several persons joining in the publica¬ 
tion of a libel, a malicious prosecution, or 
an assault and battery, are cases of the first 
kind; verbal slander is of the second. 6 
John. R. 32. In general, when the parties 
have committed a tort which might be com¬ 
mit ted by several, they may be jointly sued, 
or the plaintiff may sue one or more of them, 
and not sue the others, at his election. Bac. 
Ab. Action Qui Tam, D ; Roll. Ab. 707 ; 
3 East, R. 62. 


45. —§ 3. When the interest has been 
assigned. A liability for a tort cannot 
well be assigned ; but an estate may be 
assigned on which was erected a nuisance, 
and the assignee will be liable for continu¬ 
ing it, after having possession of the estate. 
Com. Dig. Case, Nuisance, B; Bac. Ab. 
Actions, B; 2 Salk. 460 : 1 B. & P. 409. 

46. —§ 4. When the wrongdoer is dead . 
In this case the remedy for wrongs ex de¬ 
licto , and unconnected with contract, can¬ 
not in general be maintained. Vide Actio 
personalis moritur cum persona. 

47. —§ 5. In case of insolvency. In¬ 
solvency does not discharge the right of 
action of the plaintiff in any case ; it merely 
liberates the defendant from arrest when he 
has received the benefit of, and been dis¬ 
charged under, the insolvent laws ; an in¬ 
solvent may therefore be sued for bis torts 
committed before his discharge. 

48. —§ 6. In case of marriage. Mar¬ 
riage does not affect or change the liabili¬ 
ties of the husband, and be is alone to be 
sued for his torts committed either before or 
during the coverture. But it is otherwise 
with the wife ; after her marriage she has 
no personal property to pay the damages 
which may be recovered, and she cannot 
even appoint an attorney to defend her. 
For her torts committed by her before the 
marriage, the action must be against the 
husband and wife jointly. Bac. Ab. Baron 
and Feme, L; 5 Binn. 43. They must 
also be sued jointly for the torts of the 
wife during the coverture, as for slander, 
assault and battery, &c. Bae. Ab. Baron 
and Feme, L. 

See, generally, as to parties to actions, 3 
United States Dig. Pleading, I, and Pro¬ 
missory Note, XVI.; Bouv. Inst. Index, 
b. t. 

Parties to a suit in equity. The 
person who seeks a remedy in chancery by 
suit, commonly called a plaintiff, and the 
person against whom the remedy is sought, 
usually denominated the defendant, are the 
parties to a suit in equity. 

2. It is of the utmost importance, that 
there should be proper parties; and there¬ 
fore no rules connected with the science of 
equity pleading, are so necessary to be at¬ 
tentively considered and observed, as those 
which relate to the persons who are to be 
made parties to a suit, for when a mistake 
in this respect is discovered at the heaving 
of the cause, it may sometimes be attended 
with defeat, and will, at least, be followed 



PAR 


PAR 


289 


by delay and expense. 3 John. Ch. R. 
555; l'llopk. Oh. R. 566; 10 Wheat. R. 
152. 

3. A brief sketch will be here given 
by considering, 1. Who may be plaintiffs. 
2. Who uiiiy bo made defendants. 3. .The 

number of the parties. 

4. _§ 1. Of the plaintiff . Under this 

head will be considered who may sue in 
equity : and 

5. —1. The government, or as the style 
is in England, the crown, may sue in a 
court of equity, not only in suits strictly on 
behalf of the government, for its own pecu¬ 
liar rights and interest, but also on behalf 
of the rights and interest of those, who par¬ 
take of its prerogatives, or claim its peculiar 
protection. Mitf. Eq. Plead, by Jeremy, 
4, 21-24 ; Coop. Eq. 21, 101. Such suits 
are usually brought by the attorney general. 

6. —2. As a general rule all persons, 
whether natural or artificial, as corporations, 
may sue in equity; the exceptions are per¬ 
sons who are not sui juris , as a person not 
of full age, a feme covert, an idiot, or 
lunatie. 

7. The incapacities to sue are either 
absolute, or partial. 

8. The absolute, disable the party to sue 
during their continuance; the partial, dis¬ 
able the party to sue by himself alone, with¬ 
out the aid of another. In the United 
States, the principal absolute incapacity, is 
alienage. The alien, to be disabled to sue 
in equity, must be an alien enemy, for an 
alien friend may sue in chancery. Mitf. 
Equity, PI. 129 ; Coop. Equity Pl. 27. 
But still the subject matter of the suit may 
disable an alien to sue. Coop. Eq. PI. 25; 
Co. Lit. 129 b. An alien sovereign or an 
alien corporation may maintain a suit in 
equity in this country. 2 Bligh’s Rep. 1, 
N. S.; 1 Dow. Rep. 179, N. S.; 1 Sim. 
R. 94; 2 Gall. R. 105 ; 8 Wheat. Rep. 
464; 4 John. Ch. Rep. 370. In case of 
a foreign sovereign, he must have been 
recognized by the government of this coun¬ 
try, before he can sue. Story’s Eq. PI. 
§ 55 ; 3 Wheat. Rep. 324 ; Coop. Eq. PL 
119. 

9. Partial incapacity to sue exists in the 
case of infants, of married women, of idiots 
and lunatics, or other persons who ane in¬ 
capable, or are by law specially disabled, to 
sue in their own name9 ; as for example, in 
Pennsylvania, and some other states, habit¬ 
ual drunkards, who are under guardianship. 

10. —1. An infant cannot, by himself, 
Vol. II. — T 


exhibit a bill, not only on account of his 
want of discretion, but because of his in¬ 
ability to bind himself for costs. Mitf. Eq. 
PI. 25. And when an infant sues, he must 
sue by his next friend. Coop, Eq. 27 ; 1 
Sm. Chan. PL 54. But as the next friend 
may sometimes bring a bill from improper 
motives, the court will, upon a proper ap¬ 
plication, direct the master to make inquiry 
on this subject, and if there be reason to be¬ 
lieve it Jbe not brought for the benefit of the 
infant, the proceedings will be stayed. 3 
P. Wins. 140; Mitf. Eq. PI, 27 ; Coop. 
Eq. Pl. 28. 

11. —2. A feme covert must, generally, 
join with her husband ; but when he has 
abjured the realm, been transported for 
felony, or when he is civilly dead, she may 
sue as a feme sole. And when she has a 
separate claim, she may even sue her hus¬ 
band, w ith the assistance of a next friend of 
her own selection. Story’s Eq. PL § 61; 
Story’s Eq. Jur. § 1368; Ponbl. Eq. b. 1, 
c. 2, § 6, note p. And the husband may 
himself sue the wife. 

12. —3. Idiots and lunatics are generally 
under the guardianship of persons who are 
authorized to bring a suit in the idiot’s 
name, by their guardian or committee. 

13. —§ 2. Of the defendant. 1. In 
genera], those persons who may sue in 
equity, may be sued. Persons sui jwns, 
may defend themselves, but those under an 
absolute or partial inability, can make de¬ 
fence only in a particular manner. A bill 
may be exhibited against all bodies politic 
or corporate, against all persons not laboring 
under any disability, and all persons subject 
to such incapacity, as infants, married wo¬ 
men, and lunatics, or habitual drankards. 

14. —2. The government or the state, 
like the king in England, cannot be sued. 
Story, Eq. Pl. § 69. 

15. —3. Bodies politic or corporate, like 
persons sui juris , defend a suit by them¬ 
selves. 

16. —4. Infants institute a suit, as has 
been seen, by next friend, but they must 
defend a suit by guardian appointed by the 
court, who is usually the nearest relation, 
not concerned in interest, in the matter m 
question. Mitf.. Eq. Pl. 103; Coop. Eq. 
PL 20,109; 9Ves. 357; 10 Yes. 159; 11 
Yes. 563; 1 Madd. R. 290. Vide Guar¬ 
dian, n. 6. 

17. —5. Idiots and lunatics defend by 
their committees, who, in ordinary circuio* 
stances, are appointed guardians ad litemg 



200 


PAR 


PAR 


for that purpose, as a matter of course. 
Mitf. Eq. PL 103 ; Coop. Eq. PI. 30, 32; 
Story’s Eq. PL § 70 ; Shelf, on Lun. 425 ; 
and vide 2 John. Cli. R. 242, where Chan¬ 
cellor Kent held, that the idiot need not be 
made a party as defendant to a bill for the 
payment of his debts, but his committee 
only. When the idiot or lunatic has no 
committee, or the latter has an interest ad¬ 
verse to that of the lunatic or idiot, a guar¬ 
dian ad litem will be appointed. Mitf. Eq. 
PL 103 ; Story’s Eq. PL § 70. 

18. —6. In general, a married woman, 
when she is sued, must be joined with her 
husband, and their answer must also be 
joint. But there are exceptions to this rule 
in both its requirements. 

19. —1. A married woman may be made 
a defendant, and answer as a feme sole, in 
some instances, as when her husband is 
plaintiff in the suit, and sues her as defend¬ 
ant, and from the like necessity, when the 
husband is an exile or has abjured the realm, 
or lias been transported under a criminal 
sentence, or is an alien enemy. She may be 
sued and answer as a feme sole. Mitf. Eq. 
PL 104, 105 ; Coop. Eq. Pl. 30. 

20. —2. When her husband is joined, or 

ought to be joined, she cannot make a separ¬ 
ate defence, without a special order of court. 
The following are instances where such 
orders will be made. When a married wo¬ 
man claims as defendant in opposition to her 
husband, or lives separate from him, or dis¬ 
approves of the defence he wishes her to 
make, she may obtain an order of court for 
liberty to answer, and defend the suit separ¬ 
ately. And when the husband is abroad, 
the plaintiff may obtain an order that she 
shall answer separately ; and if a woman 
obstinately refuses to join a defence with her 
husband, the latter may obtain an order to 
compel her to make a separate answer. Mitf. 
Eq. PL 104; Coop. Eq. PL 30; Story’s 
Eq. PL § 71. ' ‘ 

21. —§ 3. As to the number of parties . 
It is a general rule that every person who is 
at all interested in the subject-matter of the 
suit, must be made a party. It is the con¬ 
stant aim of a court of equity, to do com¬ 
plete justice by deciding upon and settling 
the rights of all persons interested in the 
subject of the suit, to make the performance 
of the order of the court perfectly safe to 
those who are compelled to obey it, and to 
prevent future litigation. For this purpose, 
all persons materially interested in the sub¬ 
ject, ought to be parties to the suit, plain¬ 


tiffs or defendants, however numerous they 
may be, so that a complete decree may be 
made binding on those parties. Mitford’s 
Eq. PL 144 : 1 John. Ch. R. 349 ; 9 John. 
R. 442 ; 2 Paige’s C. R. 278; 2 Bibb, 
184; 3 Cowen’s R. 537; 4 Cowen’s R. 
682; 9 Cowen’s R. 321 ; 2 Eq. Cas. Ab. 
179; 3 Swans. R. 139. When a great 
number of individuals are interested, as in 
the instance of creditors, seeking an account 
of the estate of their deceased debtor for 
payment of their demands, a few suing on 
behalf of the rest may substantiate the suit, 
and the other creditors may come in under 
the decree. 2 Yes. 312, 313. In such 
case, the bill should expressly show r that it 
is filed as well on the behalf of other mem¬ 
bers as those who arc really made the com¬ 
plainants ; and the parties must not assume 
a corporate name, for if they assume the 
style of a corporation, the bill cannot be 
sustained. 6 Yes. jr. 778 ; Coop. Eq. PL 
40 ; 1 John. Ch. R. 349 ; 13 Yes. jr. 397 ; 
16 Yes. jr. 321 ; 2 Vcs. sen. 312 ; S. & 8. 
18; Id. 184. In some cases, however, 
when all the persons interested are not made 
parties, yet, if there be such privity between 
the plaintiffs and defendants, that a com¬ 
plete decree may be made, the w r ant of par¬ 
ties is not a cause of demurrer. Mitf. Eq. 
PL 145. Yide Calvert on Parties to Suits 
in Equity: Edwards on Parties to Bills in 
Chancery ; Bouv. Inst. Index, h. t. 

PARTITION, conveyancing . A deed 
of partition is one by which lands held in 
joint tenancy, coparcenary, or in common, 
are divided into distinct portions, and allot¬ 
ted to the several parties, who take them in 
severalty. 

2. In the old deeds of partition, it was 
merely agreed that one should enjoy a par¬ 
ticular part, and the other, another part, in 
severalty ; but it is now' the practice for the 
parties mutually to convey and assure to 
each other the different estates which they 
are to take in severalty, under the partition. 
Cruise, Big. t. 32, e. 6, s. 15. 

Partition, estates . The division which 
is made between several persons, of lands, 
tenements, or hereditaments, or of goods 
and chattels which belong to them as co¬ 
heirs or ^proprietors. The term is m< re 
technically applied to the division of real 
estate made between coparceners, tenants 
in common or joint tenants. 

2. The act of partition ascertains and 
fixes what each of the co-proprietors is en¬ 
titled to have in severalty. 
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3. Partition is either voluntary, or in- 159 ; but a feme covert, not being capable 

voluntary, by compulsion. Voluntary par- of contracting, cannot enter into partnership; 
tit ion is made by t lie owners of the estate, and although married women arc not inl¬ 
and by a conveyance or release of that part frequently entitled to shares in banking 
to each other which is to be held by him in houses, and other mercantile concerns, under 
severalty. ! positive covenants, yet when this happens, 

4. Compulsory partition is made by their husbands are entitled to such shares, 
virtue of special laws providing that remedy, i and become partners in their steads. Whc- 
“ It is presumed," says Chancellor Kent, 4 ! ther a feme sole trader in Pennsylvania could 
Com. 300, “ that the English statutes of 31 enter into such contract, seems not settled, 
and 3:2 Henry VIII. have been generally See 2 Serg. & Rawle, 189; see also, 2 Nott 
reenacted and adopted in this country, and, & McC. R. 242; 2 Bay, 162, 333; Code 
probably, with increased facilities for parti- Civ. par Sirey, art. 220. 

tion.” In some states the courts of law 3. Partners are considered as ostensible, 
have jurisdiction: the courts of equity have dormant, or nominal partners. 1. An 
for a long time exercised jurisdiction in actual ostensible partner is a party w r lio not 
awarding partition. 1 Johns. Ch. R. 113; only participates in the profits and con- 
1 Johns. Ch. R. 302; 4 Randolph’s R. | tributes to the losses, but who appears and 


493 ; State Eq. Rep. S. C. 106. In Mas¬ 
sachusetts, the statute authorizes a partition 
to be effected by petition without writ. 15 
Mass. R. 155; 2 Mass. Rep. 462. Iv 
Pennsylvania, intestates’ estates may be di¬ 
vided upon petition to the orphans’ court. 
By the civil code of Louisiana, art. 1214, 
et seq., partition of a succession may be 
made. A ide, generally, Cruise’s Dig, tit. 
32, ch. 6, s. 15 ; Com. Dig. Pleader, 3 F ; 
Id. Parcener, C ; Id. vol. viii. Append, h. t.; 
16 Vin. Ab. 217 : 1 Supp. to Ves. jr. 168, 
171; Civ. (’ode of Louis. B. 3, t. 1, c. 8. 

5. Courts of equity exercise jurisdiction 
in cases of partition on various grounds, in 
cases of such complication of titles, when 
no adequate remedy can be had at law; 17 
Ves. 551 : 2 Freem. 26 : but even in such 
cases the remedy in equity is more complete, 
for equity directs conveyances to be made, 
by which the title is more secure. “Parti¬ 
tion at law, and in equity,” says Lord 
Redesdale, “ are very different things. The 
first operates by the judgment of a court of 
law, and delivering up possession in pur¬ 
suance of it, which concludes all the parties 
to it. Partition in equity proceeds upon con¬ 
veyances to be executed by the parties; and ! 
if the parties be not competent to execute 
the conveyance, the partition cannot be 
effectually had.” 2 Sch. & Lef. 371. See ! 
1 Hill. Ab. c. 55, where may be found an ^ 
abstract of the laws of the several states on 1 
this subject. 

PARTNERS, contracts . Persons who 
have united together and formed a part- ' 
nership. 

2. Every person sui juris is competent 
to contract the relation of a partner. An 
infant may by law be a partner. 5 B & A. 


| exhibits himself to the world as a person 
' connected with the partnership, and as 
forming a component member of a firm. He 
is clearly answerable for the debts and en¬ 
gagements of the partnership ; his right to 
I a share of the profits, or the permitted ex- 
j hibition of his name as partner, would be 
. sufficient to render him responsible. 6 Serg. 

| & Rawle, 259, 337 ; Barnard. 343 ; 2 
Blackst. R. 998 : 17 Ves. 404; 18 Ves. 
301 ; 1 Rose, 297 ; 10 Johns. R. 40; 3 
| Hayw. R . 78. 

| 4.—2. A dormant partner is one who is 

a participant in the profits of the trade, but 
his name being suppressed and concealed 
; from the firm, his interest is consequently 
j not apparent. He is liable as a partner, 

: because he receives and takes from the 
1 creditors a part of that fund w hich is the 
j proper security to them for the satisfaction 
of debts, and upon which they rely for pay¬ 
ment. 16 Johns. R. 40. Another reason 
assigned for subjecting a dormant partner to 
responsibility is, that if lie were exempted 
he would receive usurious interest for his 
capital, without its being attended with any 
risk. 1 Dough 371 ; 4 East, R. 143 ; 10 
Johns. R. 226; 4 B. & A. 663; 3 Man. 
Gr. & Scott, 641, 650. But in order to 
render one liable as a partner, lie must 
receive the profits as such, and not merely 
his wages to be paid out of the profits. 
Vide Profits . 

5.—3. A nominal partner is one who 
has not any actual interest in the trade or 
its profits, but, by allowing his name to be 
used, he holds himself out to the world as 
having an apparent interest. He is liable 
as a partner, because of the false appear¬ 
ance he holds forth to the world in repre- 



292 


PAR 


PAR 


senting hiinsolf to be jointly concerned in 
interest with those with whom he is ap¬ 
parently associated. 2 H. Bl. 235 ; 1 Esp. 
N P. 0. 29 ; 6 Serg. & R. 338 : Watts. 
Partn. 20. 

6. A partner in a private commercial 
partnership cannot introduce a stranger into 
the firm as a partner without the consent of 
all the copartners. If he should attempt 
to do so, this may make such stranger a 
partner with the partner who has associated 
with such third person ; this will be a partner¬ 
ship, distinct from the first, and limited to 
the share of that partner who has so joined 
himself with another. 2 Rose, 255 ; Domat, 
de la Societe, tit. 8, 6. 2, n. 5. 

7. As between the mdmbers of a firm 
and the persons having claims upon it, each 
individual member is answerable in so!ido for 
the amount of the whole of the debts con¬ 
tracted by the partnership, without reference 
either to the extent of his own separate 
beneficial interest in the concern, or to any 
private arrangement or agreement that may 
exist between himself and his copartners, 
stipulating for a restricted responsibility. 1 
Ves. & Rea. 157 ; 9 East, 527 ; 5 Burr. 2611; 

2 Bl. R. 947; 1 East, R. 20 ; 1 Yes. sen. 497; 

2 Desaus. R. 148 ; 4 Serg. & Rawle, 356 ; 

0 Serg. & Rawle, 333 ; Kirby, 53, 77, 147. 
In Louisiana, ordinary partners are not 
bound in solid o for the debts.of the partner¬ 
ship ; Civ. Code of Lo. art. 2843 ; each 
partner is bound for his share of the part¬ 
nership debts, calculating such share in 
proportion to the number of the partners, 
without any attention to the proportion of 
the stock or profits each is entitled to. Id. 
art. 2844. 

8. Partners are bound by what, is done 
by one in the course of the business of the 
partnership. Their liability under contracts 
is commensurate and coextensive with their 
rights. Although the general rule of law 
is, that no one is liable upon any contract 
except such as are privy to it; yet this is not 
contravened by the liability of partners, as 
they are imagined virtually present at and 
sanctioning the proceedings they singly 
enter into in the course of trade ; or as fcacli , 
is vested with a power enabling him to act , 
at once as principal and as the authorized 
agent of his copartners. Wats. Partn. 
167 : Gow. Partn. 53. It is doubtful, how- 4 
ever, whether one can close the business by 

a general assignment of the partnership 
property for the benefit of oreditors. Pier- < 
pont and Lord v. Graham. Cir. Court, April 


i 1820, MS. Whart. Dig. 453, 1st ed.; 4 
- Wash. C. C. R. 232 ; see 1 Brock. R. 456 ; 

. 3 Paige’s R. 517 ; 5 Paige’s R. 30 ; 1 De- 
. saus. R. 537 ; 4 Day’s R. 425 ; 5 Cranch, 
i 300 ; 1 Iioffm. R. 68, 511 ; Stor. Partn. 

§ 101; 2 Washb. R. 390. 

» l 9. One .partner can, in simple contracts, 
bind his copartners in transactions relative 
. to the partnership. 7 T. R. 207 ; 4 Dali. 

, 286 ; 1 Dali. 269. But a security given 
by one partner, iu the partnership name, 

-! known to be for bis individual debt, docs 
not bind the firm. 2 Caines’ R. 246 ; 4 
Johns. R. 251 ; 4 Johns. R. 262, in note; 

2 Johns. R. 300 ; 16 Johns. R. 34 ; 4 Serg. 

6 Rawle, 397. Nor can one partner bind 
his copartners by deed ; and this both for 
technical reasons and the general policy of 
the law. Wats. Partn. 218 ; Gow on Partn. 
83 ; 3 Miirph. 321 ; 4 Sin. & Marsh. 261 : 

7 N. II. Rep. 549; 1 Pike, 206 ; 2 Harr. 
147 ; 2 B. Monr. 267 ; 5 B. Monr. 47 ; 4 
Miss. 417 ; 1 McMullen, 311; 3 Johns. 
Cas. 180; Taylor’s R. 113; 2 Caines’ R. 
254-; 2 Caines’Err. 1; 2 Johns. R. 213; 
19 Johns. R. 513 ; 1 Dali. 119. But see 
6 Watts & Serg. 165, where it is said this 
rule admits of some qualifications. The 
rule does not however apply to cases where 
the object is to discharge a debt as due to 
it; as to give a general release by deed. 3 
Jphn. 68; 7 N. H. Rep. 550; 1 Wend. 
326 ; 20 Wend. 251 ; 22 Wend. 324. It - 
seems to be an admitted principle, that one 
partner has no power to submit to arbitra¬ 
tion any matters whatsoever, concerning or 
arising out of the partnership business. 
Story, Partn. § 114 ; Com. Dig. Arbitra¬ 
ment, D 2 ; 3 Bing. R. 101 ; 1C. M. & R. 
681 ; 1 Pet. R. 222 ; 19 John. R. 137; 3 
Kent, Com. 49, 4th cd. But in Pennsyl¬ 
vania, 12 S. & R. 243, and Kentucky, 3 
Monr. R. 433, one partner may by an un¬ 
sealed instrument refer any partnership 
matter to arbitration, though he has no 
implied authority to consent to an order for 

a judgment in an action against himself and 
his copartner. 3 Mann. G. & Scott, 742. 
Nor has one partner the power to confess a 
judgment, or authorize the confession of a 
judgment, against the firm, when no writ 
has been issued against both. 1 Wend. 311; 

9 Wend. 437 ; 1 Rlackf. 252 ; 1 Scamm. 
428, 442. Such a judgment, however is 
binding on the one who confessed it. 2 Bl. 

R. 1133; 1 Dali. 119; 1 W. & S. 340, 

519 ; 7 W. & S. 142; 2 Caines, 254 ; 20 
Wend, 609; and see 7 Watts, 331; 1 W- 
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A' 8. 519, 525; 2 Miles, 436; 1 Hoff. Ch. I partnership property as between the part- 


R. 525. 

10. With regard to the right of the ma¬ 

jority of the partners, when there is a 
dissent among them, it may be laid down, 
1. That when there are stipulations on this 
subject, they must govern. Turn. & Russ. 
490, 517. 2. In the absence of all agree¬ 

ment on the subject, each partner has an 
equal voice, though their interests be differ¬ 
ent. and a majority have a right to conduct 
the business, 3 John. Ch. R. 400 ; 3 Chit. 
Comm. Law, 236 ; Colly. Partn. B. 2, c. 2, 
s. 1 : Id. B. 3, c. 1, s. 262 ; Story, Partn. 
§ 123. 3. When there are only two part¬ 

ners, and they dissent, neither can bind the 
partnership, when the person with whom 
they deal has notice of such disagreement. 
1 8tark. R. 164. See 1 Camp. R. 403 ; 
10 East, R. 264; 7 Price, Rep. 193; 6 
Yes. 777; 16 Vin. Ab. 244. But this 
right of the majority is confined to transac¬ 
tions in the usual scope of the business, 
and not to a change of the articles of the 
partnership, for in such case all the part¬ 
ners must consent. 4 Johu. Ch. R. 573. 

11. The stock used in a joint under¬ 
taking by way of partnership in trade, is 
always considered in common and not as 
joint property, and consequently there is 
no survivorship therein ; jus accresce?idi 
inter mercatores , pro beneficio commerdi , 
locum non habet. On the death of one 
partner, therefore, his representatives be¬ 
come tenants in common with the survivor, 
of all the partnership effects in possession. 
But with respect to choses in action , sur¬ 
vivorship so far exists at law, as that the 
remedy or right to reduce them into pos¬ 
session vests exclusively in the survivor; 
although when they are recovered, the 
representatives of the deceased partner 
have, in equity, the same right of sharing 
and participating in them which their tes¬ 
tator or intestate would have possessed had 
he been living. 1 Ld. Raym. 340. See 2 
Ball. 65, 66, in note; 1 Dali. 248 ; 4 Dali. 
354 ; 2 Serg. & Rawle, 494. 

12. \V hen real estate is owned by a 
partnership, it is held by the partners sub¬ 
ject in all respects to the ordinary incidents 
of land held in common. 1 Sumn. R. 174 : 
7 Conn. H ; 5 Hill, (N. Y.) Rep. 118; 4 
Mete. 537. But in equity the partners 
may by agreement, express or implied, affect 
real estate with a trust as a partnership pro¬ 
perty, and, by that means, render it in 
equity subject to the rules applicable to 


ners themselves and all claiming under 
them. 2 Edw. R. 28 ; 2 Rand. R. 183 ; 
7 S. & R. 438, 441; 7 Conn. 11; 5 Mete. 
582 ; 6 Yerg. 20. 

See, generally, as to partners, 5 Com. 
Dig. Merchant, D; Bac. Abr. Merchant, C : 
Wats, on Partn. passim ; Gow on Partn. 
passim ; Supp. to Ves. jr. vol. 1, p. 36, 
279, 281, 312, 389, 449, 503; Id. vol. 2, 
p. 40, 314, 315, 317, 362, 364,377,384, 
456 ; 1 Salk. 291, J392 ; 1 Swanst. R. 506, 
9 ; 10 East R. 265 ; 4 Yes. 396 ; 1 Hare 
& Wall. Sel. Dec. 292, 304 ; Civ. Code of 
Lo. R. 3, t. 11; Code Civ. L. 3, t. 9 ; Code 
de Proc. Civ. L. 1, t. 3 ; Chit. Contr. 66 
to 82 ; Poth. Contrat de Societe ; Bouv. 
Inst. Index, h. t. Vide Articles of Part¬ 
nership ; Death, o f a partner ; Dissolution ; 
Firm : Partnership . 

PARTNERSHIP, contracts . An agree¬ 
ment between two or more persons, for 
joining together their money, goods, labor 
and skill, or either or all of them, for the 
purpose of advancing fair trade, and of 
dividing the profits and losses arising from 
it, proportionally or otherwise, between 
them. 2 Bouv. Inst. n. 1435 : Watson on 
Partn. 1; Gow on Partn. 2 ; see Civ. Code 
of Lo. art. 2772 ; Code Civ. art. 1832 ; 
Forbes. Inst, of Scotch Law, part 2, B. 3, 
s. 3, p. 184; edit. Edin. 1722, 12mo.; 
Domat, Civ. Law, vol. 1, p. 85 ; 9 John. 
R. 488 ; Puffend. B. 5, c. 8 ; 2 H. Bl. 246; 

1 H. BL 37 ; Ersk. Inst. B. 3, t. 3, § 18; 
Tapia, Elemontos de Jurisp. Mercantil, p. 
86 ; 5 Duv. Dr. Civ. Fr. tit. 9, c. 1, n, 17 ; 
4 Pard. Dr. Com. n. 966 ; 2 Bell’s Com. 
611, 5th ed.; Aso & Mann. Inst. B. 2, tit. 
15. Sometimes partnership signifies a moral 
being composed of the reunion of all the 
partners. 4 Pard. n. 966. As a partner¬ 
ship has a separate existence as a person, it 
becomes liable to fulfil all its engagements, 
and the partners are individually bound and 
responsible only on its default, as sureties. 

2 Bell’s Comm. B. 6, e. 1, n. 4, p. 619, 
5th ed. 

2. Partnerships will be considered, 1st. 
In respect to their character and extent, as 
they regard property. 2d. With relation 
to the number and character of parties. 
3d. As they are divided by the French 
code. 4th. As to their creation. 5th. As 
to their object. 6th. As to their duration. 
7th. As to their dissolution. 8th. As to 
partnerships in Louisiana. 

3*—§ 1- In respect to their character 


/ 
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and extent, as they regard property, part¬ 
nerships may be divided into three classes, 
namely: universal partnerships; general 
partnerships ; and limited or special part¬ 
nerships. 1. A universal partnership is 
one where the parties agree to bring into 
the firm all their property, real, personal 
and mixed, and to employ all their skill, 
labor, and services, in the trade or business, 
for their common benefit. This kind of 
partnership is perhaps unknown in the 
United States. 5 Mason, R. 176. 

4. —2. General partnerships are properly 
such, where the parties carry on all their 
trade and business for their joint benefit 
and profit; and it is not material whether 
the capital stock be limited or not, or the 
contributions of the partners be equal or 
unequal. Cowp. 814. The same appella¬ 
tion is given to a partnership where the 
parties are engaged in one branch of trade 
only. 

5. —3. Special partnerships are those 
formed for a special or particular branch 
of business, as contradistinguished from the 
general business or employment of the 
parties, or of one of them. When they ex¬ 
tend to a single transaction or adventure 
only, such as the purchase and sale of a 
particular parcel of goods, they are more 
commonly called limited partnerships. The 
appellation is however given to both classes 
of cases indiscriminately. Story, Partn. 
§ 75. 

6. —§ 2. When considered in relation to 
the number and character of the parties, 
partnerships are divided into private part¬ 
nerships and public companies. 1. Private 
partnerships are those' which consist of 
two or more partners for some private 
undertaking, trade, or business. 

7. —2. Public companies are those where 
a greater number of persons are concerned, 
and the stock is divided into a considerable 
number of shares, the object embracing 
generally public as well as private inte¬ 
rests. This term is, however, perhaps 
loosely applied, as these companies have | 
for the most part the character of private 
associations. They are either incorporated 
or not. The incorporated are to he governed 
by the rules established in their respective 
charters. See Corporation . The unincor¬ 
porated are in general subject to all the 
regulations of a common private partner¬ 
ship. 

8. —§ 3. In the French law, partner¬ 
ships are divided into three kinds, namely: 


1. Partnerships under a collective name, 
that is, where the name of the firm contains 
the names of all or some of the partners. 

9. —2. Partnerships en commandite or 
in commend am ; these are limited partner¬ 
ships, Avhere one or more persons are 
general partners, and are jointly and seve¬ 
rally responsible with all their estates, and 
one or more other persons who furnish a 
part or the whole of the capital, who are 
liable only to the extent of the capital they 
have furnished. The business is carried on 
in the name of the general partners. This 
species of partnership, with some modifica¬ 
tions, has been adopted in several of the 
states of the American union. 3 Kent, 
Com. 34, 4th ed.; 2 Bouv. Inst. n. 1473, 
et seq. 

10. — 3. Anonymous partnerships are 
those in which all the partners are engaged 
in the business, there is no social name or 
firm, but a name designating the object of 
the association. The business is managed 

o 

by syndics or directors. Vide Poth. de 
Societe, h. t.; 5 Duv. Dr. Civ. Fr. h. t. ; 
Pardes. Dr. Com. h. t.; Code de Com. li. t.; 
Merl. Repert. h. t. In Louisiana a similar 
division has been made. Civ. Code of Lo. 
h. t. 

11. —§ 4. Partnerships are created by 
mere act of the parties ; and in this they 
differ from corporations which require the 
sanction of public authority, cither express 
or implied. Ang. & Ames on Corp. 23. 
The consent of the parties may be testified, 
either in express terms, as by articles of 
partnership, or positive agreement; or the 
assent may be tacit, and to be implied solely 
from the act of the parties. An implied or 
presumptive assent has equal operation with 
one that is express and determined. And 
it may be laid down as a general and unde¬ 
niable proposition, that persons having a 
mutual interest in the profits and loss of 
any business, or particular branch of busi¬ 
ness, carried on by them, or persons ap¬ 
pearing ostensibly to the world as joint 
traders, are to be recognized and treated as 
partners, whatever may be the nature of 
the agreement under which they act, or 
whatever motive or inducement may prompt 
them to such an exhibition. 1 Dali. 269‘. 

12. A community of property does not 
of itself create a partnership, however that 
property may be acquired, whether by pur¬ 
chase, donation, accession, inheritance or 
prescription. Civ. Code of Louis, art. 2777. 
Hence joint tenants or tenants in common 
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of lands, goods, or chattels, under devises 
or bequests in last wills or testaments, and 
deeds or donations inter vivos , and inherit¬ 
ances or successions, are not partners. 
Story, Partn. § 8. 

13. Joint owners of ships are not, in 
consequence of such ownership, to be con¬ 
sidered as partners. Abbot on Ship. 68; 
3 Kent, Com. 25, 4th ed.; 15 Wend. 187; 
and see Potli. I>e Societe, n. 2; 4 Pard. 
Dr. Com. n. 969; 17 Pur. Pr. Fr. n. 320; 
5 Puv. Pr. Civ. Fr. n. 33. 

14. The free and personal choice of the 
contracting parties is so essentially neces¬ 
sary to the constituting of a partnership, 
that even executors and representatives of 
deceased partners do not, in their repre¬ 
sentative capacity, succeed to the state and 
condition of partners; 2 Ves. sen. 34; 
Wats, on Partn. 6 ; although a community 
of interest necessarily exists between them 
and the surviving partners, until the affairs 
of the partnership are wound up. 11 Yes. 
3. When there is a positive agreement at 
the commencement of the partnership, that 
the personal representative or heir of a part¬ 
ner shall succeed him in the partnership, 
the obligation will be considered valid. Coll, 
on part. B. 1, ch. 1, §1; Story, Partn. 

* 5 -. 

15. —§ 5. The object of the partnership 
must be legal. All partnerships, therefore, 
which are formed for any purpose forbidden 
by law or good morals, are null and void. 
Rut all the partners in such a partnership 
are jointly liable to third persons who may 
contract with them without a knowledge of 
the illegal or immoral object of the partner¬ 
ship. Civ. Code of Lo. art. 2775; 5 B. & 
A. 341 ; 2 B. & P. 371; 3 T. R. 454 ; 
Poth. Oblig. by Evans, vol. 2, page 3; 
Gow on Partn. 8 ; Wats. Partn. 131. Part¬ 
nerships are not confined to mere commer¬ 
cial trade or business *. but generally extend 
to manufactures and to all other lawful 
occupations and employments, or to profes¬ 
sional or other business. They may extend 
to all the business of the parties ; to a 
single branch of such business ; to a single 
adventure ; or to a single thing. But there 
cannot lawfully be a partnership in a mere 
personal office, especially when it is of a 
public nature, requiring the personal confi¬ 
dence in the skill and integrity of the 
offieer. Story, Partn. § 81; Colly. Partn. 31. 

16. —§ 6. Partnerships may be formed 
to hat for life, or for a specific period of 
time ) they may be conditional or indefinite 


in their duration, or for a single adventure 
or dealing ; this depends altogether on the 
will of the parties. The period of duration 
is either expressed or implied, but the law 
will not presume that it shall last beyond 
life. 1 Swanst. R. 521; 1 J. Wils. R. 181. 
When a particular term is fixed, it is pre¬ 
sumed to endure until the period has elapsed; 
when no term is fixed, it is presumed to 
endure for the life of the parties, unless 
previously dissolved by the acts of one of 
them, by mutual consent, or by operation 
of law. Story, Partn. § 84. When no 
time is limited for the duration of a general 
trading partnership, it is a partnership at 
will, ^nd may be dissolved at any time at 
the pleasure of any one or more of the 
partners. 

17. —§ 7. A partnership may be dis¬ 
solved in several ways: when the part¬ 
nership is formed for a single dealing or 
transaction, it follows that it is at an end 
so soon as the dealing or transaction in 
which the partners jointly engaged is com¬ 
pleted, Gow on Partn. 268 ; Inst. Lib. 3, 
tit. 26, s. 6. 

18. Where a general partnership is 
formed,'either for a definite or an indefinite 
period of time, the causes which may ope¬ 
rate a destruction of it, are various. In 
the case of a partnership limited as to its 
duration, it may, in the intermediate time, 
before the restricted period of its termina¬ 
tion arrives, be dissolved either by the 
death, the confirmed insanity, the bank¬ 
ruptcy of all or one of the partners, or it 
may endure the stipulated period, and ex¬ 
pire with the effluxion of time ; but where 
the partnership is uqlimited as to its exist¬ 
ence, although in the instances of death or 
bankruptcy, it is determined, yet if they 
do not intervene, any partner may withdraw 
himself from it whenever ho thinks proper. 
Code, lib. 4, t. 37, 1, 5. 

19. Besides the causes above stated for 
a dissolution, a partnership, limited or un¬ 
limited as to its duration, may be dissolved 
by tbe decree of a court of equity, where, 
the conduet of some or all of the partners 
has been such as not to carry on the trade 
or undertaking on the terms stipulated ; 
Gow on Partn. 269 ; or by the voluntary or 
compulsory sale or transfer of the partner¬ 
ship interest of any one of the partners. 
17 John. R. 525. 

20. . In New York, it has been held that 
there is no such thing as an indissoluble 
partnership, and that, therefore, any part* 
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ncr may withdraw at any time, and by that 
act the partnership will be dissolved; the 
other party having his action against , the 
withdrawing partner upon his covenant to 
continue the partnership. 19 Johns. R. 
538. This doctrince is not in accordance 
with the English law. Indeed it is even 
doubtful in New York. Story, Eq. Jur. 
§ ()C>8 ; Story, Partn. § 275 ; 3 Kent, Com. 
61, 4th ed. ; 1 Hoffm. Ch. R. 534. See 
(row on Partn. 303, 305, and 4 Wash. C. 
C. R. 232. 

21. It may also be dissolved by the 
extinction of the thing or object of the 
partnership ; or by the agreement of the 
parties. See Civ. Code of Louis, art. 2847 ; 
('ode Civ. B. 3, tit. 9, c. 4, art. 1865 to 
1872; 2 Bell’s Com. 631 to 644, 5th ed. 
See Dissolution . 

22. The effect of the dissolution of the 
] artnership is to disable any one of the 
] artncrs from contracting new obligations 
r r engagements on account of the firm. 1 
Pet. R. 351 ; 3 McCord, 378 ; 4 Munf. 
215 : 2 John. 300 ; 5 Mason, 56 ; Harper, 
R. 470 ; 4 John. 224; 1 McCord, 338 ; 6 
Cowen, 701. But notwithstanding the 
dissolution there remain, with each of the 
partners, certain powers, rights, duties, 
authorities, and relations between them, 
which are indispensable to the complete 
arrangement and final settlement of the 
affairs of the firm. The partnership must, 
therefore, subsist for many purposes, notwith¬ 
standing the dissolution. Among these are, 
1st. The completion of all the unperformed 
engagements of the partnership. 2d. The 
conversion of all the property, means and 
assets of the partnership, existing at the 
time of the dissolution, for the benefit of 
tho^e who were partners, according to their 
respective shares. 3d. The application of 
the partnership funds, to the liquidation of 
the partnership debts. Story, Partn. § 324. 

23. —§ 3. By the laws of Louisiana, 
partnerships are divided, as to their object, 
into commercial partnerships and ordinary 
partnerships. Commercial partnerships are 
such as are formed, 1. For the purchase of 
any personal property, and the sale thereof, 
either in the same state or changed by 
manufacture. 2. For buying and selling 
any personal property whatsoever, as factors 
nr brokers. 3. For carrying personal pro¬ 
perty for hire, in ships or other vessels. 
Civ. Code of Lo. art. 2796. 

24. Ordinary partnerships are such as 
are not commercial; they are divided into 


universal or particular partnerships. Id. 
art. 2797. 

25. Universal partnership is a contract 
by which the parties agree to make a com¬ 
mon stock of all the property they respec¬ 
tively possess ; they may extend it to all 
the property real and personal, or restrict it 
to personal only: they may, as in other 
partnerships, agree that the property itself 
shall be common stock, or that the fruits 
only shall be such ; but property w r hich may 
accrue to one of the parties, after entering 
into the partnership, by donation, succession, 
or legacy, does not become common stock, 
and any stipulation to that effect, previous 
to the obtaining the property aforesaid, is 
void. Code Civ. of Lo. art. 2800. 

26. Particular partnerships are such as 
are formed for any business not of a com¬ 
mercial nature. Id. art. 2806. The busi¬ 
ness of this partnership must be conducted 
iu the name of all the persons concerned, 
unless a firm is adopted by the articles of 
partnership reduced to writing, and recorded 
as is prescribed with respect to partnerships 
in commendam . Id. art. 2808. 

27. There is also a species of partner¬ 

ship which may be incorporated with either 
of the other kinds, called partnership in 
commendam , or limited partnership. Id. 
art. 2799. Partnership in commendam is 
formed by a contract, by which one person, 
or partnership agrees to furnish another 

person or partnership a certain amount, 

either in property or money, to be employed 
by the person or partnership to whom it is 
furnished, in his or their own name or firm, 
on condition of receiving a share in the pro¬ 
fits, in the proportion determined by the 
contract, and of being liable to losses and 
expenses to the amount furnished, and no 
more. Id. art. 2810. 

28. Every species of partnership may 

receive such partners. It is therefore a 
modification of which the several kinds of 
partnerships are susceptible, rather than a 
separate division of partnerships. Vide 
Bouv. Inst. Index, h. t.: Firm . 

PARTOWNERS. Persons who hold 
real or personal property by the same title, 
either as tenants in common, joint tenants, 
or coparceners. They are sometimes called 
quasi partners , and differ from partners in 
this, that they are either joint owners, or 
tenants in common, each having an inde¬ 
pendent, although an undivided interest in 
the property; neither can transfer or dis¬ 
pose of the whole property, nor act for the 
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others in relation to it, but merely for his 
own share, and to the extent of his own 
several right and interest. 

2. In joint tenancy of goods or chattels, 
it is true, the joint tenants are seized per 
my ct ycr tout , but still each one has an in¬ 
dependent, and to a certain extent a distinct 
right during his lifetime, which he can dis¬ 
pose of and sever the tenancy. 

8. Tenants in common hold undivided 
portions of the property by several titles, or 
in several rights, although by one title. 
Their possession, however, they hold in 
common and undivided. Whereas, in part¬ 
nerships, the partners are joint owners of 
the property, and each has a right to sell or 
dispose of the whole, unless otherwise pro¬ 
vided for in the articles of partnership. 
Colly. Partn. 86 ; Wats. Partn. 66 ; Story, 
Partn. § 91, 

4. At common law, each of the owners 
of a chattel has an equal title and right to 
possess and use it; and in the case of com¬ 
mon chattels the law has generally left this 
right to the free discretion of the several 
owners ; but in regard to ships, the common 
law has adopted and followed out the doc¬ 
trine of the courts of admiralty. It autho¬ 
rizes the majority in value and interest to 
employ the ship upon any probable design. 
This is done, not without guarding the rights 
of the minority. When the majority desire 
to employ a ship upon any particular voyage 
or adventure, they have a right to do so, 
upon giving security by stipulation to tbe 
minority, if required, to bring back and re¬ 
store the ship to them, or in case of her 
loss, to pay them tbe value of their shares. 
Abbott, Shipp. 70; 3 Kent, Com. 151, 4th 
ed.; 2 Ero. Civ. Law, 131; Molloy, E. 2, 
c. 1, § 3 ; 2 Pet. Adm. R. 288 ; Story, 
Partn. 428 ; 11 Pet. R. 175. When the 
majority do not choose to employ the ship, 
the minority have the same right, upon 
giving similar security. 11 Pet. R. 175 ; 1 
llagg. Adm.R. 306; Jacobs. Sea Laws,442. 

5. When part owners are equally divided 
as to the employment upon any particular 
voyage, iLs courts of admiralty have mani¬ 
fested a disposition to support the right of 
the court to order a sale of the ship. Story, 
Partn. § 439 : Bee’s Adm. R. 2 : Gilpin, 
R. 10 ; 18 Am. Jur. 486. 

PARTURITION. The act of giving 
birth to a child. 

2. Sometimes questions arise how far 
means may be employed to promote par¬ 
turition, which cause, or are likely to cause, 


the death of the foetus. These means, in 
cases of deformed pelvis, are abortion in 
the early months, by embryotomy, by syra- 
physotoiny, and by the Csesarian section. 
These means are justifiable to save the life 
of the mother, and sometimes some of them 
have saved the lives of both. Vide Ccesa¬ 
rian operation; Delivery; Pregnancy . 

PARTUS. The child just before it is 
born, or immediately after its birth. Be¬ 
fore birth the partus is considered as a por¬ 
tion of the mother. Dig. 25, 4, 1, 1. See 
Birth; Fcetus; Proles; Prolicide . 

PARTY, practice , contracts . When ap¬ 
plied to practice, by party is understood 
either the plaintiff or defendant. In con¬ 
tracts, a party is one or more persons who 
engage to perform or receive the perform¬ 
ance of some agreement. Vide Parties to 
contracts; Parties to actions; Parties to a 
suit in equity . 

PARTY-JURY. An ancient word used 
to signify a jury de medietas linguce , (q. v.) 
or one composed one-half of natives, and the 
other of foreigners. Lexic. Teclm. h. t. 

Party wall. A wall erected on the 
line between two adjoining estates, belong¬ 
ing to different persons, for the use of both 

estates. 2 Bouv. Inst. n. 1615. 

* 

2. Party walls are generally regulated 
by acts of tbe local legislatures. The prin- 
ples of these acts generally are, that the 
wall shall be built equally on the lands of 
the adjoining owners, at their joint expense, 
but when only one owner wishes to use sueh 
wall, it is built at his expense, and when the 
other wishes to make use of it, he pays one 
half of its value ; each owner has a right to 
place his joists in it, and use it for the sup¬ 
port of his roof. When the party wall has 
been built, and the adjoining owner is de¬ 
sirous of having a deeper foundation, he has 
a right to undermine such wall, using due 
care and diligence to prevent any injury to 
his neighbor, and having done so, he is not 
answerable for any consequential damages 
which may ensue. 17 John. R. 92; 12 
Mass. 220; 2 N. H. Rep. 534. Vide 1 
Dali. 346; 5S.&R.1. 

3. When such wall exists between two 
buildings, belonging to different persons, 
and one of them takes it down with his 
buildings, he is required to erect another in 
its place in a reasonable time, and with the 
least inconvenience; the other owner must 
contribute to the expense, if the wall 
required repairs, but such expense will 
be limited to the costs of the old wall 
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3 Kent, Com. 43G. When the wall is talien 
down, it must be done with care: hut it is 
not the duty of the person taking it down 
to shore up or prop the house of his neigh¬ 
bor, to prevent it from falling ; if, however, 
the work be done with negligence, by which 
injury accrues to the neighboring house, an 
action will lie. 1 Moody & M. 3G2. Vide 

4 C. & P. 161; 9 B. & C. 725 ; 12 Mass. 
Ft. 220 ; 4 Paige’s R. 169 ; 1 0. & J. 20 ; 

1 Pick. 434 ; 12 Mass. 220 ; 2 Roll. Ab. 
564 ; 3 B. & Ad. 874 ; 2 Ad. & Ell. 493 ; 
Crabb on R. P. § 500. In the excellent 
treatise of M. Lepage, entitled “ Lois des 
Batimens,” part 1, c. 3, s. 2, art. 1, will be 
found a very minute examination of the sub¬ 
ject of party walls, with many cases well 
calculated to illustrate our law. See also 
Potli. Contr. de Societe, prem. app. n. 207; 

2 Hill. Ab. 119; . Toull. liv. 2, t. 2, 
c. 3. 

PASS. In the slave states this word 
signifies a certificate given by the master or 
mistress to a slave, in which it is stated that 
lie is permitted to leave his home with the 
authority of his master or mistress. The 
paper on which such certificate is written is 
also called a pass. 

Pass, practice . To be given, or entered ; 
to proceed ; as, let the judgment pass for 
the plaintiff. 

To pass. To accomplish, to complete, 
to decide. 

2. The title to goods passes by the sale 
whenever the parties have agreed upon the 
sale and the price, and nothing remains to 
be done to complete the agreement. 1 
Bouv. Inst. n. 939. 

3. When a jury decide upon the rights 
of the parties, which arc in issue, they are 
said to pass upon them. 

Pass book, com . law . A bonk used 
by merchants with their customers, in which 
an entry of goods sold and delivered to a 
customer is made. 

*2. It is kept by the buyer, nnd sent to 
the merchant whenever he wishes to pur¬ 
chase any article. It ought to be a counter¬ 
part of the merchant’s books, as far as 
regards the customer’s account. 

3. Among English bankers, the term 
pass-book is given to a small book made up 
from time to time, from the banker’s ledger, 
and forwarded to the customer; this is not 
considered as a statement of account be¬ 
tween the parties, yet when the customer 
neglects for a long time to make any objec¬ 
tion to the correctness of the entries he 


will be bound by them. 2 Atk. 252 • 2 
Deac. & Ch. 534; 2 M. & W. 2. 

PASSAGE. A way over Avatcr; a 
voyage made over the sea or great river; as, 
the Sea Gull had a quick passage : the 
money paid for the transportation of a per¬ 
son over the sea ; as, my passage to Europe 
was one hundred and fifty dollars. 

Passage money, contracts . The sum 
claimable for the conveyance of a person 
with or without luggage on the water. 

2. The difference between freight and 
passage money is this, that the former is 
claimable for the carriage of goods, and the 
latter for the carriage of the person. The 
same rules which govern the claim for 
freight affect that for passage money. 3 
Chit. Com. Law, 424 ; 1 Pet. Adm. Dec. 
126 ; 3 John. 335. 

PASSIVE, com. law . All the sums of 
wliich one is a debtor. It is used in contra¬ 
distinction to active, (q. v.) By active 
debts are understood those which may be 
employed in furnishing assets to a merchant 
to pay those which ' he ow r es, which are 
called passive debts. 

PASSPORT, SEA BRIEF, or SEA 
LETTER, maritime law. A paper con¬ 
taining a permission from the neutral state 
to the captain or master of a ship or vessel 
to proceed on the voyage proposed; it 
usually contains his name and residence ; * 
the name, property, description, tonnage 
and destination of the ship ; the nature and 
quantity of the cargo ; the place from 
whence it comes, and its destination ; with 
such other matters as the practice of the 
place requires. 

2. This document is indispensably ne¬ 
cessary in time of war for the safety of 
every neutral vessel. Marsh. Ins. B. 1, c. 
9, s. 6, p. 406, b. 

3. In most countries of continental 
Europe passports arc given to travellers; 
these are intended to protect them on their 
journey from all molestation, wdiile they are 
obedient to the laws. Passports are also 
granted by the secretary of state to persons 
travelling abroad, certifying that they are 
citizens of the United States. 9 Pet. 692. 
Vide 1 Kent, Com. 162, 182; Merl. 
Report, h. t. 

PASSENGER, cont. One who hm 
taken a place in a public conveyance, for 
the purpose of being transported from one 
place to another. 

2. By act of Feb 22, 1847, Minot’s 
Statutes at Large of United States, p. 127, 
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i: is provided ns follows : That if the mas¬ 
ter i f any vessel owned in whole or in part 
!>y a citizen of the Tinted States of America, 
or 1 v a citizen of any foreign country, shall 
take on board such vessel, at any foreign 
port or place, a greater number of passen¬ 
gers than in the following proportion to the 
‘ pace occupied by them and appropriated 
t‘«>r their use, aud unoccupied by stores, or 
other goods, not being the personal luggage 
of Miali passengers, that is to say, on the 
lower deck or platform one passenger for 
ev^rv fourteen clear superficial feet ot deck, 
if si eh vessel is not to pass within the 
tropics during such voyage ; blit if such 
ves>el is to pass within the tropics during 
such voyage, then one passenger for every 
twenty such clear superficial feet of deck, 
and on the orlop dock (if any) one passen¬ 
ger for every thirty such superficial feet in 
all cases, with intent to bring such passen¬ 
gers to the United States of America, and 
shall leave such port or place with the same 
cr any other number thereof, within the 
jurisdiction of the United States* aforesaid, 
or if anv such master of vessel shall take 
on hoard of his vessel, at any port or place 
within the jurisdiction of the United States 
aforesaid, any greater number of passengers 
than the proportions aforesaid admit, with 
intent to carry the same to any foreign port 
or place, every such master shall be deemed 
guilty of a misdemeanor, and, upon convic¬ 
tion thereof before any circuit or district 
court of the United States aforesaid, shall, 
fnr each passenger taken on board beyond 
the above proportions, be fined in the sum 
of fifty dollars, and may also be imprisoned 
for any term not exceeding one year : Pro¬ 
vided, That this act shall not be construed 
to permit any ship or vessel to carry more 
than two passengers to five tons of such 
>iiip or vessel. 

3-—§ 2. That if the passengers so taken 
'■ n board of such vessel, and brought into 
* i transported from the United States afore¬ 
said, shall exceed the number limited by 
:Le last section to the number of twenty in 
the whole, such vessel shall be forfeited to 
t! c I nited States aforesaid, and be prose¬ 
cuted and distributed as forfeitures are 
under the act to regulate duties on imports 
Lnd tonnage. 

4.—§ 3. That if any such vessel as 
wforesaid shall have more than two tiers of 
Lerfhs, or in case, in such vessel, the inter¬ 
val between the floor and the deck or plat- 
Lnn beneath shall not be at least six inches, 


and the berths well constructed, or in case 
the dimensions of such berths shall not he 
At least six feet in length, and at least 
eighteen inches in width, for each passen¬ 
ger as aforesaid, then the master of said 
vessel, and the owners thereof, severally, 
shall forfeit and pay the sum of five dollars 
for each and every passenger on board of 
said vessel on such voyage, to be recovered 
by the United States aforesaid, in any cir¬ 
cuit or district court of the United States 
where such vessel may arrive, or from which 
she sails. 

5. —§ 4. That, for the purposes of this 
act, it shall in all cases be computed that 
two children, each being under the age of 
eight years, shall be equal to one passen¬ 
ger, and that children under the age of one 
year shall not be included in the computa¬ 
tion of the number of passengers. 

6. —§ 5. That the amount of the several 
penalties imposed by this act shall be liens 
on the vessel or vessels violating its provi¬ 
sions ; and such vessel may be libelled and 
sold therefor in the district court of the 
United States aforesaid in which such ves¬ 
sel shall arrive. 

9. By act of March 2, 1847, Minot’s 
Statutes at Large of United States, p. 149, 
it is enacted, That so much of said act as 
authorizes shippers to estimate two chil¬ 
dren of eight years of age and under as 
one passenger, in the assignment of room, 
is hereby repealed. 

10. The act of May 17, 1848, Minot’s 
Statute at Large of United States, p. 220, 
further provides, That all vessels, whether 
of the United States or any other country, 
having sufficient capacity according to law 
for fifty or more passengers, (other than 
cabin passengers,) shall, when employed in 
transporting such passengers between the 
United States and Europe, have on the 
upper deck, for the use of such passengers, 
a house over the passage-way leading to the 
apartment allotted to such passengers below 
deck, firmly secured to the deck, or comb¬ 
ings of the hatch, with two doors, the sills 
of which shall be at least one foot above the 
deck, so constructed that one door or win¬ 
dow in such house may, at all times, be left 
open for ventilation ; and all vessels so em¬ 
ployed, and having the capacity to carry one 
hundred and fifty such passengers, or more, 
shall have two such houses ; and the stairs 
or ladder leading down to the aforesaid 
apartment shall be furnished with a hand¬ 
rail of wood or strong rope : Provided , 
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nevertheless , Booby hatches may be substi¬ 
tuted for such houses in vessels having three 
permanent decks. 

11. —§ 2. That every such vessel so em¬ 
ployed, and having the legal capacity for 
more than one hundred such passengers, 
shall have at least two ventilators to purify 
the apartment or apartments occupied by 
such passengers: one of which shall be in¬ 
serted in the after part of the apartment or 
apartments, and the other shall be placed 
in the forward portion of the apartment or 
apartments, and one of them shall have an 
exhausting cap to carry off the foul air, and 
the other a receiving cap to carry down the 
fresh air ; which said ventilators shall have 
a capacity proportioned to the size of the 
apartment or apartments to be purified; 
namely, if the apartment or apartments will 
lawfully authorize the reception of two hun¬ 
dred such passengers, the capacity of such 
ventilators shall each of them be equal to 
a tube of twelve inches diameter in the 
clear, and in proportion for larger or smaller 
apartments ; and all said ventilators shall 
rise at least four feet six inches above the 
upper deck of any such vessel, and be of 
the most approved form and construction: 
Provided , That if it shall appear from the 
report to be made and approved, as pro¬ 
vided in the seventh section of this act, that 
such vessel is equally well ventilated by 
any other means, such other means of venti¬ 
lation shall be deemed, and held to be, a 
compliance with the provisions of this section. 

12. —§ 3. That every vessel carrying 
more than fifty such passengers shall have 
for their use on deck, housed and conve¬ 
niently arranged, at least one camboose or 
cooking range, the dimensions of which shall 
be equal to four feet long and one foot six 
inches wide for every two hundred passen¬ 
gers ; and provisions shall be made in the 
manner aforesaid in this ratio for a greater 
or less number of passengers: Provided , 
however , And nothing herein contained shall 
take away the right to make such arrange¬ 
ments for cooking between decks, if that 
shall be deemed desirable. 

13. —§ 4. That all vessels employed as 
aforesaid shall have on board, for the use of 
such passengers, at the time of leaving the 
last port whence such vessel shall sail, well 
secured under deck, for each passenger, at 
least fifteen pounds of good navy bread, ten 
pounds of rice, ten pounds of oatmeal, ten 
pounds of wheat flour, ten pounds of peas 
and beans, thirty-flue pounds of potatoes, 


one pint of vinegar, sixty gallons of fresh 
water, ten pounds of salted pork, free of 
bone, all to be of good quality, and a suffi¬ 
cient supply of fuel for cooking; but at 
places where either rice, oatmeal, wheat 
flour, or peas and beans cannot be procured, 
of good quality and on reasonable terms, 
the quantity of either or any of the other 
last-named articles may be increased and 
substituted therefor; and in case potatoes 
cannot be procured on reasonable terms, one 
pound of either of said articles may be sub¬ 
stituted in lieu of five pounds of potatoes; 
and the captains of such vessels shall deliver 
to each passenger at least one-tenth part of 
the aforesaid provisions weekly, commencing 
on the day of sailing, and daily at least 
three quarts of water, and sufficient fuel for 
cooking ; and if the passengers on board of 
any such vessel in which the provisions, fuel 
and water herein required shall not have 
been provided as aforesaid, shall at any time 
be put on short allowance during any voy¬ 
age, the master or owner of any such vessel 
shall pay lo each and every passenger who 
shall have been put on short allowance the 
sum of three dollars for each and every day 
they may have been on such short allow¬ 
ance, to be recovered in the circuit or dis¬ 
trict court of the United States : Provided , 
nevertheless , And nothing herein contained 
shall prevent any passenger, with the con¬ 
sent of the captain, from furnishing for 
himself the articles of food herein specified; 
and, if put on board in goed order, it shall 
fully satisfy the provisions of this act so far 
as regards food: Jlnd provided further , 
That any passenger may also, with the con¬ 
sent of the captain, furnish for himself an 
equivalent for the articles of food required 
in other and different articles : and if, with¬ 
out waste or neglect on the part of the pas¬ 
senger, or inevitable accident, they prove 
insufficient, and the captain shall furnish 
comfortable food to such passengers during 
the residue of the voyage, this, in regard to 
food, shall also be a compliance with the 
terms of this act. 

14.—§ 5. That the captain of any such 
vessel so employed is hereby authorized to 
maintain good discipline, and such habits of 
cleanliness among such passengers, as will 
tend to the preservation and promotion of 
health ; and to that end, he shall causo such 
regulations as he may adopt for this purpose 
to be posted up, before sailing, on board 
such vessel, in a place accessible to such 
passengers, and shall keep the same so 
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posted up during the voyage; and it is 
hereby made the duty of said captain to 
cause the apartment occupied by such pas¬ 
sengers to be kept, at all times, in a clean, 
healthy state, and the owners of every such 
vessel so employed are required to construct 
the decks, ami all parts of said apartment, 
so that it can be thoroughly cleansed ; and 
they shall also provide a safe, convenient 
privy or water closet for the exclusive use 
of every one hundred such passengers. And 
wh.cn the weather is such that said passen¬ 
gers cannot be mustered on deck with their 

s » 

bedding, it shall be the duty of the captain 
of every such vessel to cause the deck 
occupied by such passengers to be cleaned 
[cleansed] with chloride of lime, or some 
other equally efficient disinfecting agent, 
and also at such other times as said captain 
may deem necessary. 

15. —§ 6. That the master and owner or 
owners of any such vessel so employed, 
which shall not be provided with the. house 
or houses over the passage-ways, as pre¬ 
scribed in the first section of this act; or 
with ventilators, as prescribed in the second 
section of this act ; or with the cambooscs 
or cooking ranges, with the houses over 
them, as prescribed in the third section of 
this act ; shall severally forfeit and pay to 
the United States the sum of two hundred 
dollars for each and every violation of, or 
neglect to conform to. the provisions of each 
of said sections ; and fifty dollars for each 
aod every neglect or violation of any of the 
provisions of the fifth section of this act; 
to be recovered by suit in any circuit or 
district court of the United States, within 
the jurisdiction of which the said vessel may 
arrive, or from which it may be about to 
depart, or at any place within the jurisdic¬ 
tion of such courts, wherever the owner or 
owners, or captain of such vessel, may be 
found. 

16. —§ 7. That the collector of the cus¬ 
toms. at any port in the United States at 
which any vessel so employed shall arrive, 
or from which any such vessel shall be about 
to depart, shall appoint and direct one of 
the inspectors of the customs for such port 
to examine such vessel, and report in writ¬ 
ing to such collector whether the provisions 
of the first, second, third and fifth sections 
of this act have been complied with in re¬ 
spect to such vessel; and if such report 
shall state such compliance, and be approved 
by such collector, it shall be deemed and 
held as conclusive evidence thereof. 
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17. —§ 8. That the first section of the 
act entitled “ An act to regulate the car¬ 
rying of passengers in merchant vessels,” 
approved February twenty-second, eighteen 
hundred and forty-seven, be so amended 
that, when the height or distance between 
the decks of the vessels referred to in the 
said section shall be less than six feet, and 
not less than five feet, there shall be allowed 
to each passenger sixteen clear superficial 
feet on the deck, instead of fourteen, as 
prescribed in said section ; and if the height 
or distance between the decks shall be less 
than five feet, there shall be allowed to each 
passenger twenty-two clear superficial feet 
on the deck ; and if the master of any such 
vessel shall take on board his vessel, in any 
port of the United States, a greater number 
of passengers than is allowed by this sec¬ 
tion, with the intent specified in said first 
section of the act of eighteen hundred and 
forty-seven, or if the master of any such 
vessel shall take on board at a foreign port, 
and bring within the jurisdiction of the 
United States, a greater number of passen¬ 
gers than is allowed by this section, said 
master shall be deemed guilty of a misde¬ 
meanor, and upon conviction thereof shall 
be punished in the manner provided for the 
punishment of persons convicted of a vio¬ 
lation of the act aforesaid ; and in comput¬ 
ing the number of passengers on board such 
vessels, all children under the age of one 
year, at the time of embarkation, shall be 
excluded from such computation. 

18. —§ 9. That this act shall take effect, 
in respect to such vessels sailing from ports 
in the United States, in thirty days from the 
time of its approval ; and in respect to 
every such vessel sailing from ports in Eu¬ 
rope, in sixty days after such approval ; 
and it is hereby made the duty of the secre¬ 
tary of state to give notice, in the ports of 
Europe, of this act, in such manner as he 
may deem proper. 

19. —§ 10. That so much of the first 
section of the act entitled “ An act regu¬ 
lating passenger ships and vessels,” ap¬ 
proved March second, eighteen hundred and 
nineteen, or any other act that limits the 
number of passengers to two for every five 
tons, is hereby repealed. 

20. By act of March 3, 1849, Minot’s 
Statutes at Large of United States, p. 399, 
it is enacted, That all vessels bound from 
any port in the United States to any port or 
place in the Pacific Ocean, or on its tribu¬ 
taries, or from any su$h port or place to any 
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port in the United States on the Atlantic, 
or its tributaries, shall be subject to the 
provisions of all the laws now in force relat¬ 
ing to the carriage of passengers in mer¬ 
chant vessels, sailing to and from foreign 
countries, and the regulation thereof; ex¬ 
cept the fourth section of the u Act to 
provide for the ventilation of passenger 
vessels, and for other purposes, 5 ’ approved 
May seventeenth, eighteen hundred and 
forty-eight, relating to provisions, water, 
and fuel ; but the owners and masters of 
all such vessels shall in all cases furnish to 
each passenger the daily supply of water 
therein mentioned, and they shall furnish 
for themselves, a sufficient supply of good 
and wholesome food ; and in case they shall 
fail so to do, or shall provide unwholesome 
or unsuitable provisions, they shall be sub¬ 
ject to the penalty provided in said fourth 
section in case the passengers arc put on 
short allowance of water or provisions. 

21. —§ 2. That the act entitled “ An 
act to regulate the carriage of passengers 
in merchant vessels, 55 approved February 
twenty-second, eighteen hundred and forty- 
seven, shall be so amended as that a vessel 
passing into or through the tropics shall be 
allowed to carry the same number of passen¬ 
gers as vessels that do not enter the tropics. 

22. By act of January 31, 1848, Mi¬ 
not’s Statutes at Large of United States, p. 
210, it is enacted, That, from and after the 
passage of this act, all and every vessel and 
vessels which shall or may be employed by 
the American Colonization Society, or by the 
Maryland State Colonization Society, to 
transport, and which shall actually trans¬ 
port, from any port or ports in the United 
States to any colony or colonies on the west 
coast of Africa, colored emigrants to reside 
there, shall be, and the same are hereby, 
excepted out of and exempted from the 
operation of the act entitled u An act to 
regulate the carriage of passengers in mer¬ 
chant vessels,” passed twenty-second Fe¬ 
bruary, eighteen hundred and forty-seven ; 
and of the act entitled “ An act to amend 
an act entitled 6 An act to regulate the 
carriage of passengers in merchant vessels, 
and to determine the time when said act 
shall take effect, 5 ” passed second March, 
eighteen hundred and forty-seven. 

23. No deduction is to be made, in esti¬ 
mating the number of passengers in a vessel, 
for children or persons not paying. Gilp* 
R. 334. For his rights and duties, vide 
Common Carriers . 


PASTURES, pasturas. The land on 
which beasts are fed ; and by a grant of 
pastures the land itself passes. 1 Thom 
Co. Litt. 202. 

PATENT, construction . That which is 
open or manifest. 

2. This word is usually applied to 
ambiguities which are said to be latent or 
patent. 

3. A patent ambiguity is one which is 
produced by the uncertainty, contradic¬ 
toriness or deficiency of the language of an 
instrument, so that no discovery of facts or 
proof of declaration can restore the doubtful 
or smothered sense, without adding ideas 
which the actual words will not of them¬ 
selves sustain. Bac. Max. 99 j T. Raym. 
R. 411 ; Roberts on Fr. 15. 

4. A latent ambiguity maybe explained 

by parol evidence, but the rule is different 
with regard to a patent ambiguity, which 
cannot be explained by parol proof. The 
following instance has been proposed by the 
court as a patent ambiguity : “ If A B, 

by deed, give goods to one of the sons of 
J S, who has several sons, he shall not aver 
which was intended ; for by judgment of law 
upon this deed, the gift is void for uncer¬ 
tainty, which cannot be supplied by aver¬ 
ment.” 8 Co. 155 a. And no difference 
exists between a deed and a will upon this 
subject. 2 Atk. 239. 

5. This rule, which allows an explana¬ 

tion of latent ambiguities, and which forbids 
the use of pa;ol evidence to explain a 
patent ambiguity, is difficult of application. 
It is attended, in some instances, with very 
minute nicety of discrimination, and be¬ 
comes a little unsteady in its application. 
When a bequest is made “ to Jones, 

son of Jones,” or a to Mrs. B,” it is 

not easy to show that the ambiguity which 
this imperfect designation creates, is not 
ambiguity arising upon the face of the will, 
and as such, an ambiguity patent, yet parol 
evidence is admitted to ascertain the per¬ 
sons intended by those ambiguous terms. 

6. The principle upon which parol 
testimony is admitted in these cases, is 
probably, in the first of them, a presumption 
of possible ignorance in the testator of the 
Christian name of the legatee; and in the 
second, a similar presumption of his being 
in the habit of calling the person by the 
name of Mrs. B. Presumptions, which 
being raised upon the face of the will, may 
be confirmed and explained by extrinsic 
evidence. Rob. on Fr. 15, 27 j 2 Vern. 
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624, 5 ; 1 V.M’n. by Kaithby, 31, note 2 ; 1 
Pop. Log. 147 ; 3‘Stark. Ev. 1000 ; 3 Pro. 
C. C. 311: 2 Atk. 230 ; 3 Atk. 257 ; 3 
Yes. Jr. 547. Yule articles Ambiguity; 
Lot e nt, 

PATENT, contracts, A patent for an 
invention is a grant ma<Je by the govern¬ 
ment of the United States to the inventor 
of any new or useful art, machine, manu¬ 
facture or composition of matter, or any new 
ami useful improvement in any art, machine, 
manufacture or composition of matter not 
known or used by others before his or their 
discovery or invention thereof, and not, at 
the time of his application for a patent, in 
public use or on sale, with his consent or 
allowance, as the inventor or discoverer; 
securing to him for a limited time, therein 
expressed, the full and exclusive right and 
liberty of making, constructing, using, and 
vending to others to be used, the said in¬ 
vention or discovery, on certain conditions, 
among which is the one of at once giving up 
his secret and making public his discovery 
or invention, and the manner of making and 
using the same, so that at the expiration of 
his privilege, it may become public pro¬ 
perty. The instrument securing this grant 
is also called a patent. The subject will be 
considered by taking a succint view of, 1. 
The legislation of the United States on the 
subject. 2. The patentee. 3. The subject 
to be patented. 4. The caveat and pre¬ 
liminary proceedings. 5. The proceedings 
to obtain a patent. 6. The patent. 7. 
The duty or tax on patents. 8. Courts 
having jurisdiction in patent cases. 9. 
Actions for violations of patents. 

§ 1. Legislation of the United States . 

2. The constitution of the United States 
authorizes congress to pass laws u to pro¬ 
mote the progress of science and the useful 
arts, by securing, for limited times, to 
authors and inventors, the exclusive right 
of their respective writings and discoveries. 5 ’ 
Art. 1, s. 8, n. 8. By virtue of this 
authority congress can grant patents to in¬ 
ventors, and it rests in the sound discretion 
of the legislature to say when, and for what 
length of time, and under what circum¬ 
stances the patent for an invention shall be 
granted. Congress may, therefore, grant a 
patent which shall operate retrospectively 
by securing to the inventor the use of his 
invention, though it was in public use and 
enjoyed by the community at the time this 
act was passed. 3 Sumn. 535 ; 2 Story, B.. 
16 i. The first act passed under this power 


is that which established the patent office on 
the 10th of April, 1790, 1 Story, L. U. S. 
80. There were several supplements and 
modifications to this first law, namely, the 
acts passed February 7, 1793, Idem, 300 ; 
June 7, 1794, Idem, 3G3 ; April 17, 1800, 
Idem, 753 ; July 3, 1832, 4 Sharsw. cont. 
of Story, L. U. S. 2300; July 13, 1832, 
Idem, 2313. 

3. These acts were repealed by the act 
of July 4, 1836, 4 Sharsw 7 . cont. Story, L. 
U. S. 2504, which enacts: 

§ 21. That all acts and parts of acts 
heretofore passed on this subject, be, and 
the same are hereby repealed : Provided, 
however, That all actions and processes in 
law or equity sued out prior to the passage 
of this act, may be prosecuted to final judg¬ 
ment and execution, in the same manner as 
though this act had not been passed, ex¬ 
cepting and saving the application to any 
such action, of the provisions of the four¬ 
teenth and fifteenth sections of this act, so 
far as they may be applicable thereto. And 
provided, also, That all applications and 
petitions for patents, pending at the time of 
the passage of this act, in cases where the 
duty lias been paid, shall be proceeded with 
and acted on in the same manner as though 
filed after the passage thereof. 

4. The existing laws on the subject ot 
patents are the act of July 4,1836, already 
mentioned; the acts of March 3, 1837; 
Idem, 2546; March 3, 1839; 9 Laws U. 

S. 1019; August 29,1842 ; ch. 263,Pamph. 
Laws, 171; May 27, 1848. Minot’s Stat. at 
Large, U. S. 231. 

§ 2. Of the patentee, 

5. Any person or persons having dis¬ 
covered or invented the thing to be patented, 
whether he be a citizen of the United States 
or an alien, is entitled to a patent on ful¬ 
filling the requirements- of the law. Act of 
July 4, 1836, s. G. 

6. By the 10th section of the same act 
it is provided, That w f herc any person hath 
made, or shall have made, any new inven¬ 
tion, discovery or improvement., on account 
of which a patent might by virtue of this 
act be granted, and such person shall die 
before any patent shall be granted therefor, 
the right of applying for and obtaining such 
patent shall devolve on the executor or ad¬ 
ministrator of such person, in trust for the 
heirs at law of the deceased, in case he shall 
have died intestate; but if otherwise, then 
in trust for his devisees, in as full and ample 
manner, and under the same conditions, 
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limitations, and restrictions, as the same 
was held, or might have been claimed or 
enjoyed by such in his or her lifetime ; and 
when application for a patent shall be made 
by such legal representatives, the oath or 
affirmation provided in the sixth section of 
this act, shall be so varied as to be appli¬ 
cable to them. 

7. And by the act of March 3, 1837, 
section 6, it is enacted, That any patent 
hereafter to be issued, may be made and 
issued to the assignee or assignees of the 
inventor or discoverer, the assignment 
thereof being first entered of record, and 
the application therefor being duly made, 
and the specifications duly sworn to by the 
inventor. And in all cases hereafter, the 
applicant for a patent shall be held to fur¬ 
nish duplicate drawings, whenever the case 
admits of drawings, one of which to be de¬ 
posited in the office, and the other to be 
annexed to the patent, and considered a part 
of the specification. 

§ 3. The subject to be patented 

8. Patents are granted, 1. For inven¬ 
tions and discoveries. 2. For importations. 
1. Patents for inventions and discoveries . 

By the act of July 4, 1836, sect. 6, it is 
enacted, that any person or persons having 
discovered or invented any new and useful 
art, machine, manufacture, or composition 
of matter, or any new and useful improve¬ 
ment on any art, machine, manufacture, or 
composition of matter, not known or used 
by others before his or their discovery or 
invention thereof, and not, at the time of 
his application for a patent, in public use or 
on sale, with his consent or allowance, as 
the inventor or discoverer, and shall desire 
to obtain an exclusive property therein, 
may make application in writing to the com¬ 
missioner of patents, expressing such desire, 
and the commissioner on due proceedings 
liad, may grant a patent therefor. 

9. The thing to be patented must be an 
invention or discovery ; it must be new and 
useful . 

10. —1. The invention or discovery must 
be something which the inventor has him¬ 
self found out; some peculiar device or 
manner of producing any given effect. A 
patent cannot, therefore, be taken out for 
the elementary principles of motion, which 
philosophy and science have discovered, but 
only for the manner of applying them. 1 
Gallis. 478 ; 2 Gallis. 51. 

11. A patent may be taken out for an 
improvement on a machine which is known 


and used; 3 Wheat. 454: but a mere change 
of former proportions, will not entitle a party 
to a patent. 1 Gallis. 438 ; 2 Gallis. 51. 

12. It is provided by the aet of July 
4, 1836, s. 13, that whenever the original 
patentee shall he desirous of adding the 
description and specification of any new 
improvement of the original invention or 
discovery which shall have been invented or 
discovered by him subsequent to the date 
of his patent, he may, like proceedings being 
had in all respects as in the case of original 
applications, and on the payment of fifteen 
dollars, as hereinbefore provided, have the 
same annexed to the original description 
and specification; and the commissioner 
shall certify, on the margin of such annexed 
description and specification, the time of its 
being annexed and recorded ) and the same 
shall thereafter have the same effect in law, 
to all intents and purposes as though it had 
been embraced in the original description 
and specification. 

13. And by the act of March 3, 1837, 
s. 8, that, whenever application shall be 
made to the commissioner for any addition 
of a newly discovered improvement to be 
made on an existing patent, or whenever a 
patent shall be returned for correction and 
re-issue, the specification of claim annexed 
to every such patent shall be subject to re¬ 
vision and restriction, in the same manner 
as are original applications for patents ; the 
commissioner shall not add any such im¬ 
provement to the patent in the one case, nor 
grant the re-issue in the other case, until 
the applicant shall have entered a dis¬ 
claimer, or altered his specification of claim 
in accordance with the decision of the com¬ 
missioner ; and in all such cases the appli¬ 
cant, if dissatisfied with such decision, shall 
have the same remedy and be entitled to 
the benefit of the same privileges and pro¬ 
ceedings as are provided by law in the case 
of original applications for patents. 

14. —2. The thing patented must be a 
new and useful invention, discovery or 
improvement. 

15. Among inventors, he who is first in 
time, has a prior right to the patent for the 
invention. Pet. C. C. R. 394. 

16. But by the act of March 3, 1839, 
sect. 7, it is provided, that every person or 
corporation who has, or shall have, pur¬ 
chased or constructed any newly invented 
machine, manufacture, or composition of 
matter, prior to the application by the in¬ 
ventor or discoverer for a patent, shall be 
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held to possess the right to use, and vend 
to others to ho used, the specific machine, 
manufacture, or composition of matter so 
made or purchased, without liability theie- 
for to the inventor, or any other person 
interested in such iu vent ion ; and no patent 
shall be held to be invalid by reason of 
such purchase, sale, or use, prior to the 
application for a patent as aforesaid, except 
on proof of abandonment of such invention 
to the public : or that such purchase, sale, 
or prior use has boon for more than two 
years prior to such application for a patent. 

17. Bv the term useful invention is 
meant ail invention which may be applied 
to some beneficial use in society, id contra¬ 
distinction to an invention which is injurious 
to morals, to the health, or good order of 
society. 1 Mason, C. C. R. 302; 4 Wash. 
0. 0. R. 9. The term is also opposed to 
that which is frivolous or mischievous. 

1 Mason, C. C. R. 182; Renouard, 177 ; 
Perpigna, Man. des Inv. c. 2, s. 1, page 50. 
See 3 Car. & P. 502 ; 1 Pet. C. C. R. 480 ; 

1 U. S. Law Journ. 563 ; 1 Paine, 203 ; 2 
Kent, Com. 368, n.; Phill. on Pat. c. 7, 
s. 14. 

18. The act of August 29, 1842, sect. 3, 
provides that anv citizen or citizens, or alien 
or aliens, having resided one year in the 
United States, and taken the oath of his or 
their intention to become a citizen or citi¬ 
zens, who by his, her, or their own industry, 
genius, efforts, and expense, may have in¬ 
vented or produced any new and original 
design for a manufacture, whether of metal, 
or other material or materials, or any new 
and original design for the printing of woolen, 
silk, cotton, or other fabrics, or any new and 
original design for a bust, statue, or has 
relief or composition in alto or basso relievo, 
or any new and original impression or orna¬ 
ment, or to be placed on any article of 
manufacture, the same being formed in 
marble or other material, or any new and 
useful pattern, or print, or picture, to be 
either worked into or worked on, or printed, 
or painted, or cast, or otherwise fixed on, 
any article of manufacture, or any new and 
original shape or configuration of any article 
of manufacture not known or used by others 
before his, her, or their invention or pro¬ 
duction thereof, and prior to the time of his, 
her, or their application for a patent there¬ 
for, and who shall desire or obtain an ex¬ 
clusive property or right therein to make, 
use, and sell and vend the same, or copies 
of the same, to others, by them, made, used, 
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and sold, may make application in writing 
to the commissioner of patents, expressing 
such desire, and the commissioner, on due 
proceedings had, may grant a patent thete- 
for, as in the case now of application for a 
patent: Provided, That the fee in such 
cases which by the now existing laws would 
be required of the particular applicant shaK 
be one-half the sum, and that the duration 
of said patent shall be seven years, and 
that all the regulations and provisions which 
now apply to the obtaining or protection of 
patents not inconsistent with the provisions 
of this act, shall apply to applications under 
this section. 

2. Patents for importations. 

19. It is enacted by the act of March 3, 
1839, s. 6, that no person shall be debarred 
from receiving a patent for any invention or 
discovery, as provided in the aet approved 
on the fourth day of July, one thousand 
eight hundred and thirty-six, to which this 
is additional, by reason of the same having 
been patented in a foreign country, more 
than six months prior to his application : 
Provided, That the same shall not have 
been introduced into public and common 
use, in the L^nitcd States, prior to the ap¬ 
plication for such patent: And provided, 
also, That in all cases every such patent 
shall be limited to the term of fourteen years 
from the date or publication of such foreign 
letters-patent. 

20. And by the act of July 4, 1836, s. 
8, it is provided, that nothing in this act 
contained shall be construed to deprive an 
original and true inventor of the right to a 
patent for his invention, by reason of his 
having previously taken out letters-patent 
therefor in a foreign country, and the same 
having been published at any time within 
six months next preceding the filing of his 
specification and drawing. 

§ 4. Of the caveat and other preliminary 
proceedings. 

21. The act of July 4, 1836, s. 12, pro-| 
vides that any citizen of the United States, 
or alien who shall have been resident in tho 
United States one year next preceding, and 
shall have made oath of his intention to 
become a citizen thereof, who shall have in¬ 
vented any new art, machine, or improve¬ 
ment thereof, and shall desire further time 
to mature the same, may, on paying to the 
credit of the treasury, in manner as provided 
in the ninth section of this act, the sum of 
twenty dollars, file in the patent office a 
caveat, setting forth the design and purpose 
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thereof, and its principal and distinguishing 
characteristics, and pra} T ing protection of 
his right, till he shall have matured his 
invention ; which sum of twenty dollars, in 
case the person filing such caveat shall 
afterwards take out a patent for the inven¬ 
tion therein mentioned, shall be considered 
a part of the sum herein required for the 
same. And such caveat shall be filed in 
the confidential archives of the office, and 
preserved in secrecy. And if application 
shall be made by any other person within 
one year from the time of filing such caveat, 
for a patent of any invention with which it 
may in any respect interfere, it shall be the 
duty of the commissioner to deposit the 
description, specifications, drawings, and 
model, in the confidential archives of the 
office, and to give notice, by mail, to the 
person filing the caveat, of such application, 
who shall, within three months after receiv¬ 
ing the notice, if he would avail himself of 
the benefit of his caveat, file his description, 
specifications, drawings, and model; and if, 
in the opinion of the commissioner, the spe¬ 
cifications of claim interfere with each other, 
like proceedings may be had in all respects 
as are in this act provided in the case of 
interfering applications : Provided, however, 
That no opinion or decision of any hoard of 
examiners, under the provisions of this act, 
shall preclude any person interested in 
favor of or against the validity of any 
patent which has been or may hereafter be 
granted, from the right to contest the same 
in any judicial court in any action in which 
its validity may come in question. 

22. And the same act, s. 8, directs, that 
whenever the applicant shall request it, the 
patent shall take date from the time of the 
filing of the specification and drawings, not 
however, exceeding six months prior to the 
actual issuing of the patent \ and on like 
request, and the payment of the duty herein 
required, by any applicant, his specification 
and drawings shall be filed in the secret 
archives of the office, until he shall furnish 
the model and the patent be issued, not ex¬ 
ceeding the term of one year, the applicant 
being entitled to notice of interfering appli¬ 
cations. 

§ 5. Of the proceedings to obtain a patent. 

23. This section will be divided by con¬ 
sidering the proceedings when there is no 
opposition, and when there are conflicting 
claims. 

1. Proceedings without opposition . 

24. The sixth section of the act of July 


4, 1836, directs, that before any inventor 
shall receive a patent for any such new 
invention or discoverv, he shall deliver a 
written description of his invention or dis¬ 
covery, and of the manner and process of 
making, constructing, using, and compound¬ 
ing the same, in such full, clear, and exact 
terms, avoiding unnecessary prolixity, as to 
enable any person skilled in the art or 
science to which it appertains, or with 
which it is most nearly connected, to make, 
construct, compound, and use the same; 
and in case of any machine, lie shall fully 
explain the principle and the several modes 
in which he has contemplated the applica¬ 
tion of that principle or character by which 
it may be distinguished from other inven¬ 
tions ; and shall particularly specify and 
point out the part, improvement, or combi¬ 
nation, which he claims as his own inven¬ 
tion or discovery. He shall, furthermore, 
accompany the whole with a drawing, or 
drawings, and written references, where the 
nature of the case admits of drawings, or 
with specimens of ingredients, and of the 
composition of matter, sufficient in quantity 
for the purpose of experiment, where the 
invention or discovery is of a composition 
of matter; which descriptions and drawings, 
signed by the inventor and attested by two 
witnesses, shall be filed in the patent office; 
and he shall, moreover, furnish a model of 
his invention, in all cases which admit of a 
representation by model, of a convenient 
size to exhibit advantageously its several 
parts. The applicant shall also make oath 
or affirmation that he does verily believe 
that he is the original and first inventor or 
discoverer of the art, machine, composition, 
or improvement, for which he solicits a 
patent, and that he does not know or be¬ 
lieve that the same was ever known or 
used : and also of what country he is a 
citizen ; which oath or affirmation may be 
made before any person authorized by law 
to administer oaths. 

25. The fourth section of the act of 
August 29, 1842, provides that the oath 
required for applicants for patents, may be 
taken, when the applicant is not, for the 
time being, residing in the United States, 
before any minister plenipotentiary, charge 
d’affaires, consul, or commercial agent, hold¬ 
ing a commission under the government of 
the United States, or before any notary 
public of the country in which such appli¬ 
cant. may be. 

26. And the act of March 3, 1837, sect. 
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13, provisos that in nil cases in which nn 
oath is required by this act, or by the act 
to which this is additional, if the person of 
whom it is required shall be conscientiously 
scrupulous of t a kins an oath, affirmation 
niav bo substituted therefor. 

•27. The seventh section of the act of 
July 4, 1 S:U>, further enacts, that on the 
filing of any such application, description, 
and specification, and the payment of the 
duty hereinafter provided, the commissioner 
shall make or cause to be made, an exami¬ 
nation of the alleged new invention or dis- 
eovery : and if, on any such examination, it 
shall not appear to the commissioner that 
the same had been invented or discovered 
by any other person in this country prior 
to the alleged invention or discovery thereof 
by the applicant, or that it had been patented 
or described in any printed publication in 
this or any foreign country, or had been ill 
public use or on sale with the applicant’s 
consent or allowance prior to the applica¬ 
tion, if the commissioner shall deem it to 
be sufficiently useful and important, it shall 
be his duty to issue a patent therefor. But 
whenever on such examination it shall ap¬ 
pear to the commissioner that the applicant 
was not the original and first inventor or 
discoverer thereof, or that any part of that 
which is claimed as new had before been 
invented or discovered, or patented, or de¬ 
scribed in any printed publication in this or 
any foreign country, as aforesaid, or that 
the description is defective and insufficient, 
he shall notify the applicant thereof, giving 
him, briefly, such information and refer¬ 
ences as may be useful in judging of the 
propriety of renewing his application, or of 
altering his specification to embrace only 
that part of the invention or discovery 
which is new. In every such case, if the 
applicant shall elect to withdraw his appli¬ 
cation, relinquishing his claim to the model, 
he shall be entitled to receive back twenty 
dollars part of the duty required by this 
act, on filing a Dotice in writing of such 
election in the patent office, a copy of 
which, certified by the commissioner, 
shall be a sufficient warrant to the trea¬ 
surer for paying back to said applicant 
the said sum of twenty dollars. But if the 
said applicant in such case shall persist in 
his claim for a patent, with or without any 
alteration of his specification, he shall be 
required to make oath or affirmation anew 
in manner as aforesaid. And if the speci¬ 
fication and claim shall not have been so 


modified as in the opinion of the commis¬ 
sioner, shall entitle the applicant to a pa¬ 
tent, he may, on appeal, and upon request 
in writing, have the decision of a board of 
examiners, to be composed of three disin¬ 
terested persons, who shall be appointed tor 
that purpose by the secretary of state, one 
of whom at least, to be selected, if practi¬ 
cable and convenient, for bis knowledge and 
skill in the particular art, manufacture, or 
branch of science to which the alleged in¬ 
vention appertains ; who shall be under 
oath or affirmation for the faithful and im¬ 
partial performance of the duty imposed 
upon them by said appointment. Said board 
shall be furnished with a certificate in writ¬ 
ing, of the opinion and decision of the com¬ 
missioner, stating the particular grounds of 
his objection, and the part or parts of the 
invention which he considers as not entitled 
to be patented. And the same board shall 
give reasonable notice to the applicant, as 
well as to the commissioner, of the time 
and place of their meeting, that they may 
have an opportunity of furnishing them 
with such facts and evidence as they may 
deem necessary to a just decision ; and it 
shall be the duty of the commissioner to 
furnish to the board of examiners such in¬ 
formation as he may possess relative to the 
matter under their consideration. And on 
an examination and consideration of the 
matter by such board, it shall be in their 
power, or of a majority of them, to reverse 
the decision of the commissioner, either in 
whole or in part; and their opinion being 
certified to the commissioner, he shall be 
governed thereby, in the further proceed¬ 
ings to be had on such application : Pro¬ 
vided, however, That before a board shall 
be instituted in any such case, the applicant 
shall pay to the credit of the treasury, as 
provided in the ninth section of this act, 
(see 47,) the sum of twenty-five dollars, 
and each of said persons so appointed shall 
be entitled to receive for his services in 
each case, a sum not exceeding ten dollars, 
to be determined and paid by the commis¬ 
sioner out of any moneys in his hands, which 
shall be in full compensation to the persons 
who may be so appointed, for their exami¬ 
nation and certificate as aforesaid. 

28. By the twelfth section of the act 
of March 3, 1839, the commissioner of 
patents is vested with power to make all 
such regulations in respect to the taking of 
evidence to be used in contested cases be¬ 
fore him, as may be just and reasonable 
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And so much of the act of July 4, 1836, 
as provides for a board of examiners, is 
thereby repealed. 

29. And by the same act, sect. 11, it is 
provided, that in all cases where an appeal 
is now allowed by law from the decision of 
the commissioner of patents to a board of 
examiners provided for in the, seventh sec¬ 
tion of the act to which this is additional, 
the party, instead thereof, shall have a right 
to appeal to the chief justice of the district 
court of the United States for the district 
of Columbia, by giving notice thereof to 
the commissioner, and filing in the patent 
office, within such time as the commissioner 
shall appoint, his reasons of appeal, speci¬ 
fically set forth in writing, and also paying 
into the patent office, to the credit of the 
patent fund, the sum of twenty-five dollars. 
And it shall be the duty of said- chief jus¬ 
tice, on petition, to hear and determine all 
such appeals, and to revise such decisions 
in a summary manner, on the evidence pro¬ 
duced before the commissioner, at such early 
and convenient time as he may appoint, first 
notifying the commissioner of the time and 
place of hearing, whose duty it shall be to 
give notice thereof to all parties who ap¬ 
pear to be interested therein, in such man¬ 
ner as said judge shall prescribe. The 
commissioner shall also lay before the said 
judge all the original papers and evidence 
in the case, together with the grounds of 
his decision, fully set forth in writing, 
touching all the points involved by the rea¬ 
sons of appeal, to which the revision shall 
be confined. And at the request of any 
party interested, or at the desire of the 
judge, the commissioner and the examiners 
in the patent office, may be examined under 
oath, in explanation of the principles of the 
machine, or other thing for which a patent, 
in such case, is prayed for. And it shall 
be the duty of said judge after a hearing 
of any such case, to return all the papers 
to the commissioner, with a certificate of 
his proceedings and decision, which shall 
be entered of record in the patent office j 
und such decision, so certified, shall govern 
tlie further proceedings of the commissioner 
in such case : Provided, however, That no 
opinion or decision of the judge in any such 
case, shall preclude any person interested 
in favor or against the validity of any pa¬ 
tent, which has been or may hereafter be 
granted, from the right to contest the same 
in any judicial court, in any action in which 
its validity may come in question. 


2. When there are conflicting claims. 

30. It is enacted by the 8th section of 
the act of July 4, 1836, that whenever an 
application shall be made for a patent, which, 
in the opinion of the commissioner, would 
interfere with any other patent for which ail 
application may be pending, or with any 
unexpired patent which shall have been 
granted, it shall be the duty of the commis¬ 
sioner to give notice thereof to such appli¬ 
cants or patentees, as the case may be : and 
if either shall be dissatisfied with the deci¬ 
sion of the commissioner on the question of 
priority, right or invention, on a hearing 
thereof, he may appeal from such decision, 
on the like terms and conditions as are pro¬ 
vided in the preceding section of this act: 
and like proceedings shall be had, to deter¬ 
mine which, or whether cither of the ap¬ 
plicants is entitled to receive a patent as 
prayed for. 

31. And by the 16th section of the 
same act, that whenever there shall be two 
interfering patents, or whenever a patent 
on application shall have been refused on 
an adverse decision of a board of examiners, 
on the ground that the patent applied for 
would interfere with an unexpired patent 
previously granted, any person interested 
in any such patent, either by assignment or 
otherwise, in the one case, and any such 
applicant in the other, may have remedy by 
bill in equity; and the court having cogni¬ 
zance thereof, on notice to adverse parties 
and other due proceedings had, may adjudge 
and declare either the patents void in whole 
or in part, or inoperative and invalid in any 
particular part or portion of the United 
States, according to the interest which the 
parties to such suit may possess in the pa¬ 
tent or the inventions patented, and may 
also adjudge that such applicant is entitled, 
according to the principles and provisions 
of this act, to have and receive a patent 
for his invention, as specified in his claim, 
or for any part thereof, as the fact of pri¬ 
ority of right or invention shall in any such 
case be made to appear. And such adju¬ 
dication, if it be in favor of the right of 
such 'applicant, shall authorize the commis¬ 
sioner to issue such patent, on his filing a 
copy of the adjudication, and otherwise 
complying with the requisitions of this act. 
Provided, however, that no such judgment 
or adjudication shall affect the rights of any 
persons except the parties to the action and 
those deriving title from or under them 
subsequent to the rendition of such judg- 
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me fit. Ami the commissioner is vested by 
the Pith section of the act of March 3, 
ISort, with powers to make such rules and 
regulations in respect to the taking of evi¬ 
dence to be used in contested cases before 
him, as mav be just and reasonable. 

32. The act of March 3, 1839, section 
10, provides, that the provisions of the six¬ 
teenth section of the before recited act 
shall extend to all cases where the patents 
are refused for any reason whatever, either 
l>v the commissioner of patents or by the 
chief justice of the district of Columbia, 
upon appeals from the decision of said com¬ 
missioner, as well as where the same shall 
have been refused on account of, or by rea¬ 
son of interference with a previously exist¬ 
ing patent; and in all cases where there is 
no opposing party, a copy of the bill shall 
be served upon the commissioner of patents, 
when the whole of the expenses of the pro¬ 
ceeding shall be paid by the applicant, 
whether the final decision shall be in his 
favor or otherwise. 

§ 6. Of the patent . 

33. This section will be divided by con¬ 
sidering, 1. The form of the patent. 2. 
The correction of the patent. 3. The special 
provisions of the acts of congress occasioned 
by the burning of the patent office. 4. The 
disclaimer. 5. The assignment of patents. 
6. The extension of the patent. 7. The 
requisites to be observed after the granting 
of a patent to secure it. 

1. Form of the patent. 

34. The patent is to be issued in the 
form prescribed by the act of congress. The 
fifth section of the act of July 4, 1836, 
directs, that all patents issuing from said 
office shall be issued in the name of the 
United States, and under the seal of said 
office, and be signed by the secretary of 
state, and countersigned by the com¬ 
missioner of the said office, and shall be 
recorded, together with the descriptions, 
specifications and drawings, in the said 
office, in books to be kept for that purpose. 
Every such patent shall contain a short 
description or title of the invention or dis¬ 
covery, correctly indicating its nature and 
design, and in its terms grant to the appli¬ 
cant or applicants, his or their heirs, ad¬ 
ministrators, executors or assigns, for a term 
not exceeding fourteen years, the full and 
exclusive right and liberty of making, using, 
and vending to others to be used, the said 
invention or discovery, referring to the 
specifications for the particulars thereof, a 
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copy of which shall be annexed to the 
patent, specifying what the patentee claims 
as his invention or discovery. It is usually 
dated at the time of issuing it, but by a 
provision of the last mentioned act, section 
8, whenever the applicant shall request it, 
the patent shall take date from the time of 
filing the specification and drawings, not, 
however, exceeding six months prior to the 
actual issuing of the patent. 

2. Correction of patent. 

35. It is provided by the thirteenth 
section of the act of July 4, 1836, that 
whenever any patent which has heretofore 
been granted, or which shall hereafter be 
granted, shall be inoperative or invalid, by 
reason of a defective or insufficient descrip¬ 
tion or specification, or by reason of the 
patentee claiming in his specification as his 
own invention, more than he had or shall 
have a right to claim as new ; if the error 
has, or shall have arisen by inadvertency, 
accident, or mistake, and without any frau¬ 
dulent or deceptive intention, it shall be 
lawful for the commissioner, upon the sur* 
render to him of such patent, and the pay 
meat of the further duty of fifteen dollars, 
to cause a new patent to be issued to the 
said inventor, for the same invention, for 
the residue of the period then unexpired for 
which the original patent was granted, in 
accordance with the patentee’s corrected 
description and specification. And in the 
event of his death, or any assignment by 
hitn made of the original patent, a similar 
right shall vest in his executors, adminis¬ 
trators, or assignees. And the patent, so 
reissued, together with the corrected de¬ 
scription and specification, shall have the 
same effect and operation in law, on the 
trial of all actions, hereafter commenced for 
causes subsequently accruing, as though the 
same had been originally filed in such cor¬ 
rected form, before the issuing out of the 
original patent. And whenever the original 
patentee shall he desirous of adding the 
description and specification of any new 
improvement of the original invention or 
discovery which shall have been invented or 
discovered by him subsequent to the date 
of his patent, he may, like proceedings 
being had in all respects as in the case of 
original applications, and on the payment of 
fifteen dollars, as hereinbefore provided, 
have the same annexed to the original de¬ 
scription and specification ; and the com¬ 
missioner shall certify, on the margin of 
such annexed description and specification. 
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the time of its being annexed and recorded; 
and the same shall thereafter have the same 
effect in law, to all intents and purposes, as 
though it had been embraced iu the original 
description and specification. 

36. And it is enacted by the act of March 
3, 1837, section 5, that, whenever a patent 
shall be returned for correction and reissue 
under tho thirteenth section of the act to 
which this is additional, and the patentee 
shall desire several patents to be issued for 
distinct and separate parts of the thing 
patented, he shall first pay, in manner and 
in addition to the sum provided by that act, 
the sum of thirty dollars for each additional 
patent so to be issued ; Provided, however, 
that no patent made prior to the aforesaid 
fifteenth day of December, 1836, shall be 
corrected and reissued until a duplicate 
of the model and drawing of the tiling as 
originally invented, verified by oath as shall 
be required by the commissioner, shall be 
deposited in the patent office :—Nor shall 
any addition of an improvement be made to 
any patent heretofore granted, nor any new 
patent to be issued for an improvement made 
in any machine, manufacture, or process, to 
the original inventor, assignee or possessor, 
of a patent therefor, nor any disclaimer be 
admitted to record, until a duplicate model 
and drawing of the thing originally intended, 
verified as aforesaid, shall have been de¬ 
posited in the patent office, if the commis¬ 
sioner shall require the same ; nor shall any 
patent be granted for an invention, improve¬ 
ment, or discovery, the model or drawing of 
which shall have been lost, until another 
model and drawing, if required by the 
commissioner, shall, in like manner, be de¬ 
posited in the patent office : 

37. And in all such cases, as well as in 
those which may arise under the third sec¬ 
tion of this act, the question of compensation 
for such models and drawings, shall be sub¬ 
ject to the judgment and decision of the 
commissioners provided for in the fourth 
section, under the same limitations and 
restrictions as are therein prescribed. 

3. Special provisions occasioned by the 
burning of the patent office. 

38. The act of March 3, 1837, was 
passed to remedy the inconveniences arising 
from the burning of the patent office. It is 
enacted, 

39. —Sect. 1. That any person who may 
be in possession of, or in any way interested 
in, any patent for an invention, discovery, 
or improvement, issued prior to the fifteenth 


j day of December, in the year of our Lord 
; one thousand eight hundred and thirty-six, 
or in an assignment of any patent, or inte 
rest therein, executed, and recorded prior 
to the said fifteenth day of December, may, 
without charge, on presentation or transmis¬ 
sion thereof to the commissioner of patents, 
have the same recorded anew iu the patent i 
office, together with the descriptions, speci¬ 
fications of claim and drawings annexed or 
belonging to the same j and it shall be the 
duty of the commissioner to cause the same, 
or any authenticated copy of the original 
record, specification, or drawing which he 
may obtain, to be transcribed and copied into 
books of record to be kept for that purpose ; 
and wherever a drawing was not originally 
annexed to the patent and referred to in 
the specification and drawing produced as a 
delineation of the invention, being verified 
by oath in such manner as the commissioner 
shall require, may be transmitted and placed 
on file or copied as aforesaid, together with 
the certificate of the oath ; or such drawings 
may be made in the office, under the direc¬ 
tion of the commissioner, in conformity with 
the specification. And it shall be the duty of 
the commissioner to take such measures as 
may be advised and determined by the board 
of commissioners provided for by the fourth 
section of this act, to obtain the patents, 
specifications, and copies aforesaid, for the 
purpose of being so transcribed and re¬ 
corded. And it shall be the duty of each 
of the several clerks of the judicial courts 
of the United States, to transmit, as soon 
as may be, to the commissioner of the patent 
office, a statement of all the authenticated 
copies of patents, descriptions, specifications, 
and drawings of inventions and discoveries 
made and executed prior to the aforesaid 
fifteenth day of December, which may be 
found on the files of his office; and also to 
make out and transmit to said commissioner 
for record as aforesaid, a certified copy of 
every such patent, description, specification, 
or drawing, which shall be specially re¬ 
quired by such commissioner. 

40.—Sect. 2. That copies of such record 
and drawings, certified by the commissioner, 
or, in his absence, by the chief clerk, shall 
be prima facie evidence of the particulars of 
the invention and of the patent granted 
therefor, in any judicial court of the United 
States, in all cases where copies of the 
original record or specification and drawings 
would be evidence, without proof of the 
loss of such originals ; and no patent issued 
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prior to the aforesaid fifteenth day of De¬ 
cember, shall, after the first day of June 
next, be received in evidence in any of the 
said courts in behalf of the patentee or other 
person who shall be in possession of the 
same, unless it shall have been so recorded 
anew, and a drawing of the invention, if 
separate from the patent, verified aa afore¬ 
said, deposited in the patent office ; nor shall 
any written assignment of any such patent, 
executed and recorded prior to the said 
fifteenth day of December, be received in 
evidence in any of the said courts in behalf 
of the assignee or other person in possession 
thereof, uutil it shall have been so recorded 
anew. 

41. —Sect. 3. That whenever it shall ap¬ 
pear to the commissioner that any patent 
was destroyed by the burning of the patent 
office building on the aforesaid fifteenth day 
of December, or was otherwise lost prior 
thereto, it shall be his duty, on application 
therefor by the patentee or other person in¬ 
terested therein, to issue a new patent for 
the same invention or discovery bearing the 
date of the original patent, with his certifi¬ 
cate thereon that it was made and issued 
pursuant to the provisions of the third sec¬ 
tion of this act, and shall enter the same of 
record: Provided, however, That before 
such patent shall be issued, the applicant 
therefor shall deposit in the patent office a 
duplicate, as near as may be, of the original 
model, drawings, and description, with spe¬ 
cification of the invention or discovery, veri¬ 
fied by oath, as shall be required by the 
commissioner; and such patent and copies 
of such drawings and descriptions, duly 
certified, shall be admissible as evidence in 
any judicial court of the United States, and 
shall protect the rights of the patentee, his 
administrators, heirs and assigns, to the ex¬ 
tent only in which they would have been 
protected by the original patent and specifi¬ 
cation. 

42. The act of August 29, 1842, sect. 
2, extends the provisions of the last section 
to pateuts granted prior to the said fifteenth 
day of December, though they may have 
been lost subsequently ■ provided, however, 
the same shall not have been recorded anew 
under the provisions of said act. 

4. Of the disclaimer . 

43. The act of March 3, 1837, sect. 7, 
authorizes any patentee who shall have, 
through inadvertence, accident, or mistake, 
made his specification of claim too broad, 
claiming more than that of which he was 


the original or first inventor, some material 
and substantial part of the thing patented 
being truly and justly his own, any such 
patentee, his administrators, executors, and 
assigns, whether of the whole or of a sec¬ 
tional interest therein, may make disclaimer 
of such parts of the thing patented as tha 
disclaimant shall not claim to hold by virtue 
of the patent or assignment, stating therein 
the extent of his interest in such patent; 
which disclaimer shall be in writing, attest¬ 
ed by one or more witnesses, and recorded 
in the patent office, on payment by the per¬ 
son disclaiming, in manner as other patent 
duties are required by law to be paid, of the 
sum of ten dollars. And such disclaimer 
shall thereafter be taken and considered as 
part of the original specification, to the ex¬ 
tent of the interest which shall be possessed 
in the patent or right secured thereby, by 
the disclaimant, and by those claiming by 
or under him subsequent to the record 
thereof. But no such disclaimer shall 
affect any action pending at the time of its 
being filed, except so far as may relate to 
the question of unreasonable neglect or de¬ 
lay in filing the same. 

5. Assignment of patents . 

44. By virtue of the act of July 4, 
1836, sect. 11, every patent shall be as¬ 
signable in law, either as to the whole in¬ 
terest, or any undivided part thereof, by 
any instrument in writing ; which assign¬ 
ment, and also every grant and conveyance 
of the exclusive right under any patent, to 
make and use, and to grant to others to 
make and use, the thing patented within 
and throughout any specified part or por¬ 
tion of the United States, shall be recorded 
in the patent office within three months from 
the execution thereof. This act required 
the payment of a fee of three dollars to be 
paid by the assignee, but this provison has 
been repealed by the act of March 3^ 1839, 
s. 8, and such assignments, grants, and con¬ 
veyances, shall, in future, be recorded with¬ 
out any charge whatever. But by the act 
of May 27, 1848, Minot’s Stat. at Large, 
U. S. 231, it is enacted, That hereafter the 
commissioner of patents shall require a fee 
of one dollar for recording any assignment, 
grant or conveyance, of the whole or any 
part of the interest in ietters-patent, or 
power of attorney, or license to make or use 
the things patented, when such instrument 
shall not exceed three hundred words; the 
sum of two dollars when it shall exceed 
three hundred, and shall not exceed one 
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thousand words and the sura of three dol¬ 
lars when it snail exceed one thousand 
words: which fees shall in all cases be paid 
in advance. 

6. The extension of the patent . 

45. The act of July 4, 1836, sect. 18, 
directs, That whenever any patentee of an 
invention or discovery shall desire an exten¬ 
sion of his patent beyond the term of its 
limitation, he may make application there¬ 
for, in writing, to the commissioner of the 
patent office, setting forth the grounds 
thereof; and the commissioner shall, on 
the applicant’s paying the sum of forty dol¬ 
lars to the treasury, as in the case of an 
original application for a patent, cause to 
be published, in one or more of the princi¬ 
pal newspapers in the city of Washington, 
and in such other paper or papers as he may 
deem proper, published in the section of 
country most interested adversely to the 
extension of the patent, a notice of such ap¬ 
plication and of the time and place when and 
where the same will be considered, that any 
person may appear and show cause why the 
extension should not be granted. And the 
secretary of state, the commissioner of the 
patent office, and the solicitor of the trea¬ 
sury, shall constitute a board to hear and 
decide upon the evidence produced before 
them both for and against the extension, 
and shall sit for that purpose at the time 
and place designated in the published no¬ 
tice thereof. The patentee shall furnish to 
said board a statement, in writing, under 
oath, of the ascertained value of the inven¬ 
tion, and of his receipts and expenditures, 
sufficiently in detail to exhibit a true and 
faithful account of loss and profit in any man¬ 
ner accruing to him from and by reason of 
said invention. And if, upon a hearing of 
the matter, it shall appear to the full and 
entire satisfaction of said board, having due 
regard 1 to the public interest therein, that it 
is just and proper that the term of the 
patent should be extended, by reason of the 
patentee, without neglect or fault on his 
part, having failed to obtain, from the use 
and sale of his invention,- a reasonable re¬ 
muneration for the time, ingenuity and ex¬ 
pense bestowed upon the same, and the 
introduction thereof into use, it shall be the 
dutv of the commissioner to renew and ex- 
tend the patent, by making a certificate 
thereon of such extension, for the term of 
seven years from and after the expiration 
of the first term; which certificate, with a 
certificate of said board of their judgment 


and opinion as aforesaid, shall be entered 
on record in the patent office ; and there¬ 
upon the said patent shall have the same 
effect in law as though it had been originally 
granted for the term of twenty-one years. 
And the benefit of such renewal shall ex¬ 
tend to assignees and grantees of the right 
to use the thing patented, to the extent of 
their respective interest therein : Provided, 
however, That no extension of a patent shall 
be granted after the expiration of the term 
for which it was originally issued. 

7. Requisites to secure the patent. 

46. The act of August 29, 1842, 
section 6, requires, That all patentees and 
assignees of patents hereafter granted, are 
hereby required to stamp, engrave, or cause 
to be stamped or engraved, on each article 
vended, or offered for sale, the date of the 
patent; and if any person or persons, 
patentees or assignees, shall neglect to do 
so, he. she, or they, shall be liable to the 
same penalty, to be recovered and disposed 
of in the manner specified in the foregoing 
fifth section of this act. See 49. 

§ 7. Duty or tax on patents . 

47. The tax or duty on patents is not 
the same in all cases, foreigners being re¬ 
quired to pay a greater sum than citizens, 
and the subjects of the king of Great 
Britain a greater sum than other foreigners. 
The ninth section of the act of July 4* 
1836, requires, That before any application 
for a patent can be considered by the com¬ 
missioner as aforesaid, the applicant shall 
pay into the treasury of the United States, 
or into the patent office, or into any of the 
deposit banks to the credit of the treasury, 
if he be a citizen of the United States, or 
an alien, and shall have been resident in 
the United States for one year next pre¬ 
ceding, and shall have made oath of his in¬ 
tention to become a citizen thereof, the sum 
of thirty dollars ; if a subject of the king of 
G reat Britain, the sum of five hundred dol¬ 
lars ; and all other persons the sum of three 
hundred dollars ; for which payment dupli¬ 
cate receipts shall be taken, one of wdiicli 
to be filed in the office of the treasurer. 
And the moneys received into the treasury 
under this act, shall constitute a fund for 
the payment of the salaries of the officers 
and clerks herein provided for, and all 
other expenses of the patent office, and to 
be called the patent fund. 

48. When an applicant withdraws his 
application before the issuing of the patent, 
he is entitled to receive back twenty dollars 
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of the sum he may have paid iuto the trea¬ 
sury. Act of July 4, 1836, sect. 7. And 
the* act. of March 3, 1837, section 12, 
euacts, That whenever the application of 
any fore nr nor for a patent shall be rejected 
and withdrawn for waut of novelty in the 
invention, pursuant to the seventh section 
of the act to which this is additional, the 
certitieate thereof of the commissioner shall 
be a sufficient warrant to the treasurer to 
pay back to such applicant two-thirds of the 
duty he shall have paid into the treasury on 
account of such application. 

When money has been paid by mistake, 
as for fees accruing at the patent office, it 
must, by the direction of the act of August 
29, 1842, section 1, be refunded. 

§ 8. Penalty for use of patentee's 
marks . 

49. The act of August 29, 1842, s. 5, 
declares, That if any person or persons 
shall paint or print, or mould, cast, carve, 
or engrave, or stamp, upon any thing made, 
used, or sold,'by him, for the sole making 
or selling which he hath not or shall not 
have obtained letters-patent, the name or 
any imitation of the name of any other per¬ 
son who hath or shall have obtained letters- 
patent for the sole making and veuding of 
such thing, without consent of such patentee 
or his assigns or legal representatives ; or 
if any person, upon any such thing not 
having been purchased from the patentee, or 
some person who purchased it from or under 
such patentee, or not having the license or 
consent of such patentee, or his assigns or 
legal representatives, shall write paint, 
print, mould, carve, engrave, stamp, or 
otherwise riiake or affix the word « patent,” 
or the words “ letters-patent,” or the word 
“ patentee,” or any word or words of like 
kind, meaning, or import, with the view or 
intent of imitating or counterfeiting the 
stamp, mark, or other device of the pa¬ 
tentee, or shall affix the same or any word, 
stamp, or device, of like import, on any un¬ 
patented article, for the purpose of deceiving 
the public, he, she, or they, so offending, 
shall be liable for such offence, to a penalty 
of not less than one hundred dollars, with 
costs, to be recovered by action in any of 
the circuit courts of the United States, 
or in any of the district courts of the United 
States, having the powers and jurisdiction 
of a circuit court; one-half of which penalty, 
as recovered, shall be paid to the patent 
fund, and the other half to any person or 
persons who shall sue for the same. 


§ 9. Courts having jurisdiction in 
patent cases . 

50. It is enacted by the 17th section of 
the act of July 4, 1836, That all actions, 
suits, controversies, and cases arising under 
any law of the United States, granting or 
confirming to inventors the exclusive right 
to their inventions or discoveries, shall be 
originally cognizable, as well in equity as at 
law, by the circuit courts of the United 
States, or any district court having the 
powers and jurisdiction of a circuit court ; 
which courts shall have power, upon bill in 
equity filed by any party aggrieved, in any 
such case, to grant injunctions, according 
to the course and principles of courts of 
equity, to prevent the violation of the. rights 
of any inventor as secured to him by any 
law of the United States on such terms and 
conditions as said courts may deem reason¬ 
able : Provided, however, That from all 
judgments and decrees, from any such 
court rendered in the premises, a writ of 
error or appeal, as the case may require, 
shall lie to the supreme court of the United 
States, in the same manner and under the 
same circumstances as is now provided by 
law in other judgments and decrees of circuit 
courts, and in all other cases in which the 
court shall deem it reasonable to allow the 
same. 

§ 10. Actions for violation of patent 

rights . 

51. The act of July 4, 1836, section 
14, provides, That whenever in any action 
for damages for making, using, or selling 
the thing whereof the exclusive right is 
secured by any patent heretofore granted, 
or by any patent which may hereafter be 
granted, a verdict shall be rendered for the 
plaintiff in such action, it shall be in the 
power of the court to render judgment for 
any sum above the amount found by such 
verdict as the actual damages sustained by 
the plaintiff, not exceeding three times the 
amount thereof, according to the circum¬ 
stances of the case, with costs ; and such 
damages may be recovered by action on the 
case, in any court of competent jurisdiction, 
to be brought in the name or names of the 
person or persons interested, whether as 
patentee, assignees, or as grantees of the 
exclusive right within and throughout a 
specified part of the United States. 

52. —Sect. 15. That the defendant m anv 
such action shall be permitted to plead the 
general issue, and to give this act and any 
special matter in evidence, of which notice 
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in writing may have been given to the 
plaintiff or his attorney, thirty days before 
trial, tending to prove that the description 
and specification filed by plaintiff does not 
contain the whole truth relative to his in¬ 
vention or discoverv, or that it contains 
more than is necessary to produce the de¬ 
scribed effect; which concealment or addi¬ 
tion shall fully appear to have been made 
for the purpose of deceiving the public, or 
that the patentee was not the original and 
first inventor or discoverer of the thin*? 

u 

patented, or of a substantial and material 
part thereof claimed as new, or that it had 
been described in some public work anterior 
to the supposed discovery thereof by the 
patentee, or had been in public use, or on 
sale with the consent and allowance of the 
patentee before his application for a patent, 
or that he had surreptitiously or unjustly 
obtained the patent for that which was in 
fact invented or discovered by another, who 
was using reasonable diligence in adapting 
and perfecting the same ; or that the pa¬ 
tentee, if an alien at the time the patent 
was granted, had failed and neglected for 
the space of eighteen months from the date 
of the patent, to put and continue on sale 
to the public, on reasonable terms, the in¬ 
vention or discovery for which the patent 
issued ; in either of which cases judgment, 
shall be rendered for the defendant, with 
costs. And whenever the defendant relies 
in his defence on the fact of a previous 
invention, knowledge, or use of the tiling 
patented, he shall state, in his notice of 
special matter, the names and places of 
residence of those whom he intends to prove 
to have possessed a prior knowledge of the 
thing and where the same had been used : 
Provided, however, that whenever it shall 
satisfactorily appear that the patentee, at 
the time of making his application for the 
patent, believed himself to be the first in¬ 
ventor or discoverer of the thing patented, 
the same shall not be held to be void on 
account of the invention or discovery or any 
part thereof having been before known or 
used in any foreign country, it not appear¬ 
ing that the same or anj r substantial part 
thereof had before been patented or de¬ 
scribed ih any printed publication. And 
provided, also, that whenever the plaintiff 
shall fail to sustain his action on the ground 
that in his specification of claim is embraced 
more than that of which he was the first 
inventor, if it shall appear that the defend¬ 
ant had U3ed or violated any part of the 


invention justly and truly specified and 
claimed as new, it shall be in the power of 
the court to adjudge and award as to costs 
as may appear to be just and equitable. 

53. This last section has been modified 
by the act of March 3,1837, which enacts as 
follows :—Section D, That anything in the 
fifteenth section of the act to which this is 
additional to the contrary notwithstanding, 
That, whenever by mistake, accident, or 
inadvertence, and without any wilful default 
or intent to defraud or mislead the public, 
any patentee shall have in his specification 
claimed to be the original and first inventor 
or discoverer of any material or substantial 
part of the thing patented, of which he was 
not the first and original inventor, and shall 
have no legal or just right to claim the 
same, in every such case the patent shall 
be deemed good and valid for so much of 
the invention or discovery as shall be truly 
and bona fide his own : Provided, it shall 
be a material and substantial part of the 
thing patented, and be definitely distin¬ 
guishable from the other parts so claimed 
without right as aforesaid. And every such 
patentee, his executors, administrators and 
assigns, whether of the whole or of a sec¬ 
tional interest therein, shall be entitled to 
maintain a suit at law or in equity on such 
patent for any infringement of such part of 
the invention or discovery as shall be bona' 
fide his own as aforesaid, notwithstanding 
the specification may embrace more than he 
shall have any legal right to claim. But, 
in every such case in which a judgment or 
verdict shall be rendered for the plaintiff 
he shall not be entitled to recover costs 
against the defendant, unless he shall have 
entered at the patent office, prior to the 
commencement of the suit, a disclaimer of 
all that part of the tiling patented winch 
was so claimed without riirht: Provided, 
however, That no person bringing any such 
suit shall be entitled to the benefits of the 
provisions contained in this section, who 
shall have unreasonably neglected or de¬ 
layed to enter at the patent office a dis¬ 
claimer as aforesaid. 

See Bae. Ab. Monopoly ; Id. Preroga¬ 
tive, F 4 ; Phill. oil Pat.; Fessend. on Pat.; 
Carpm. on Pat.; Hand on Pat.; Webst. on 
Pat.: Coll, on Pat.; Gods, on Pat.: Holr. 
on Pat. ; Smith on Pat.; Drewry’s Patent 
Law Amendment Act; Davies’ Collection 
of Cases on the Law of Patents ; Ilankiu’s 
Analysis of the Law of patents. Among 
the French writers see Perpigna on Patents. 
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written in Publish : and the Manuel of the 
same author, in French ; and the works of 
Kenounrd, lbilloz, Molard, and Regnault. 
See the various Digests, h. t. and particu¬ 
larly Peters' Digest, h. t. 

PATENT, FRENCH. The following 
points in relation to the patent laws of 
France will be \\ und useful to those who 
have invented valuable machinery? and who 
are desirous of availing themselves of the 
patent laws of that country :— 

2. —^ 1. To whom patents are granted . 
All per sons may obtain patents in this 
country, whether they are men or women, 
adults or infants, Frenchmen or foreigners, 
and in general all persons who fulfil the 
conditions required by the law in order to 
obtain patents, 

3. It is not requisite that the applicant 
should be present, but the application must 
be made in his name. 

4. —§2. The different kinds of patents. 
There are three principal kinds of patents. 

1. Patents for inventions, (brevets d’in- 
vention.) 2. Patents for improvements, 
(brevets de perfectionnement.) 3. Patents 
for importations, (brevets d'iinportations.) 
But as patents may be taken for a combina¬ 
tion of the above, there may be added, by 
such combination, four others, namely: 5. 
Patents for invention and improvements, 
(brevets d’invention et de perfectionne¬ 
ment.) 6. Patents for invention and im¬ 
portation, (brevets d’invention et d’importa- 
tion.) 7. Patents for importation and 
improvement, (brevets d’i report at ion et de 
perfectionnement.) 8. Patents for impor¬ 
tation, invention and improvement (brevets 
d’invention, et perfectionnement et d’im- 
portation.) 

5. The forms prescribed to obtain these 
several kinds of patents are exactly the 
same, the only difference consists in the 
declaration of the applicant, which must be 
in conformity with the kind of patent be 
desires to obtain. 

0. The applicant himself has the right 
to fix the number of years for which be 
desires to have bis patent, when he applies 
to have his request registered at the pre¬ 
fecture. lie may have it for five, ten, or 
fifteen years. And this period he has a 
right tc change until the patent has been 
signed. But with regard to patents for 
importations, the duration of the patent 
cannot extend beyond the period for which 
there is a patent in the country, from which 
the importation has been made 


7. Patents, other than for importation, 
may be extended as to time. There am 
two species of prolongation ; the first, within 
fifteen years ; the second, beyond fifteen 
years. 

8. —§ 3. Cost of patents. The tax, as 
it is called, which must be paid in order to 
obtain a patent, varies according to the 
duration of the patent. This tax may be 
paid in cash or by instalments. When paid 
in cash, it is, as follows : 

1. For five years, 300 francs, about 56 
dollars and 40 cents. 

2. For ten years, 800 francs, about 94 
dollars. 

3. For fifteen years, 1500 francs, about 
282 dollars ; besides some office expenses, 
amounting to from ten to fifteen dollars. 

9. —§ 4. Foreign patents. The patentee 
in France cannot obtain a patent in a for¬ 
eign country, without losing his rights in 
France ; but this provision is easily eluded 
by another person taking out the patent in 
the foreign country, when patents for im¬ 
portations arc granted. Perpigna, Manuel 
des Inventeurs, &c., c. 3, 5, p. 90. 

Patent laws of Great Britain and 
Ireland. The patent Jaws of Great Britain 
and Ireland will be briefly considered by 
taking a view of the persons to whom 
patents will be granted ; the different kinds 
of patents; the time for which they are 
granted ; and the expenses attending them. 

2. —§ 1. To whom patents are granted . 
Both foreigners and subjects may obtain 
letters-patent; but inasmuch as the appli¬ 
cant must accompany his petition by a de¬ 
claration made before a master in chancery, 
or a master extraordinary in chancery, that 
he has made such an invention ; that he is 
the true and first inventor thereof; or that 
it is new in the kingdom, according to the 
special circumstances of the case, the appli¬ 
cant must be present in Great Britain. 

3. —§ 2. The different kinds of patents . 
This will be considered by taking a view, 
first of the object of a patent, and secondly, 
the territory over which a patent extends. 

4. —1. The thing patented must be, 1. A 
discovery or invention made by tlio appli¬ 
cant himself, in the United Kingdom. 2. The 
introduction or importation of an invention 
known abroad, and in this case, the intro¬ 
ducer is the true and first inventor, within 
the realm. 3. Though not absolutely the 
true and first inventor, ly reason of some 
one else having made the same invention 
and kept it secret, yet the invention must 
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have been made public by the applicant, 
and as the first publisher, the applicant will 
be entitled to letters-patent. Novelty and 
utility are essential conditions of the grant, 
but it is of no consequence whether the 
discovery was known or not, in a country 
foreign to the United Kingdom. Webst. on 
Pat. 11 and 70, note w. 

A recent act of parliament, passed July 
1, 1852, (15 & 16 \ ict. cap. 83,) amended 
the English patent system in several im¬ 
portant particulars. The cardinal features 
of the new system are : 1, protection from 
the day of the application ; 2, one patent 
for the United Kingdom; 3, moderate cost 
and periodical payment; 4, printing and 
publishing of specifications ; 5, one office of 
patents and specifications. Webster’s New 
Patent Law, p. 41. 

By the 18th sec. of said act, letters patent 
are sealed with the great seal of the United 
Kingdom, and extend to the whole of the 
United Kingdom of Great Britain and Ire¬ 
land, the Channel Islands, and the Isle of Man; 
also, to the colonies or plantations, or such of 
them as the applicant may designate in his 
petition for the letters patent and the law 
officer of the crown shall insert, in his warrant 
for the sealing of the patent. The patent may 
bear date as of the day of the application, or 
of the sealing, or of any intermediate day. 

The patent is granted for fourteen years, 
subject however to the condition that it 
shall be void at the expiration of three years 
and of seven years respectively from the 
date thereof, unless before the expiration of 
the said three years and seven years, stamps 
of the value of ,£50 and £100 respectively, 
be affixed to the letters patent. The cost 
of obtaining letters patent is, in the first 
instance, £20 if the patent is unopposed ; 
if opposed, there are additional fees amount¬ 
ing to nearly £5. 

By sec. 25, letters patent obtained in the 
United Kingdom for patented foreign inven¬ 
tions are not to continue in force after the 
expiration of the foreign patent. 

Patent, Prussian. This subject will 
be considered by taking a view of the per¬ 
sons who may obtain patents *, the nature 
of the patent; and the duration of the 
right. 

2. —§ 1. Of the persons who may obtain 
patents . Prussian citizens or subjects are 
alone entitled to a patent. Foreigners can¬ 
not obtain one. 

3. —§2. Nature of the patents. Patents 
are granted in Prussia for an invention, 


when the thing has been discovered or in 
vented by the applicant. For an improve¬ 
ment, when considerable improvement has 
been made to a thing before known. And 
for importation, when the thing has been 
brought from a foreign country and put in 
use in the kingdom. Patents may extend 
over the whole country or only over a par¬ 
ticular part. 

4.—§ 3. Duration of patents. The 
patent may at the choice of the applicant, 
be for any period not less than six months 
nor more than fifteen years. 

Patent, Roman. The Roman patents 
will be considered by taking a view of the 
persons to whom they may be granted ; the 
different kinds of patents; the cost of a 
patent; and the obligations of the patentee. 

2. —§ 1. To whom patents are granted . 
Every person, whether a citizen of the estates 
of the pope or foreigner, man or woman, 
adult or infant, may obtain a patent for an 
invention, for an improvement, or for im¬ 
portation, by fulfilling the conditions pre¬ 
scribed in order to obtain a grant of such 
titles. Persons who have received a patent 

I from the Roman government may, after¬ 
wards, without any compromise of their 
rights or privileges, receive a patent in a 
foreign country. 

3. —§ 2. The different kinds of patents . 
In the Roman estates there are granted 
patents for invention, for improvements, and 
for importations. 

4. —1st. Patents for inventions are 
granted for, 1. A new kind of important 
culture. 2. A new and useful art, before 
unknown. 3. A new and useful process 
of culture or of manufacture. 4. A new 
natural production. 5. A new application 
of a means already known. 

5. —2d. Patents for improvements may 
be granted for any useful improvement made 
to inventions already known and used in the 
Roman states. 

6. —3d. Patents for importations are 
granted in two cases, namely: 1. For the 
introduction of inventions already patented 
in a foreign country, and the privilege of 
which patent yet continues. 2. For the 
introduction of an invention known and 
freely used in a foreign country, but not yet 
used or known in the Roman states. 

7. —§ 3. Cost of a patent. The cost of a 
patent is fixed at a certain sum per annum, 
without regard to the length of time for 
which it may have been granted. It varies 
in relation to patents for inventions and 
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importation. It is ton Eonian crowns per 
annum for a patent tor invention and im¬ 
provement, and of fifteen crowns a year for 
a patent for importation. 

8.—§4. Obligation of the patentee. He 
is required to bring into use bis invention 
within one year after the grant of the patent, 
and not to suspend the supply for the space 
of one year during the time the privilege 
shall last. 

lie is required to pay one half of the 
tax or expense of his patent on receiving 
his patent, and the other half during the 
fir>t month of the second portion of its 
duration. 

Patent-office. An office bearing this 
name was established by law, and by the 
act of congress of July 4, 1836, which re¬ 
peals all acts theretofore passed in relation 
to patents, 4 Sliarsw. cont. of Story’s L. U. 
S. -504, it is provided, § 1. That there 
shall be established and attached to the 
department, of state, an office to be denomi¬ 
nated the patent office ; the chief officer of 
which shall be called the commissioner of 
patents, to be appointed by the president, 
by and with the advice and consent of the 
senate, whose duty it shall be, under the 
direction of the secretary of state, to super¬ 
intend, execute, and perform, all such acts 
and things touching and respecting the 
granting and issuing of patents for new and 
useful discoveries, inventions, and improve¬ 
ments, as are herein provided for, or shall 
hereafter be, by law, directed to be done 
and performed, and shall have the charge 
and custody of all the books, records, papers, 
models, machines, and all other things be¬ 
longing to said office. And said commis¬ 
sioner shall receive the same compensation 
as is allowed by law to the commissioner of 
the Indian department, and shall be entitled 
to send and receive letters and packages by 
mail, relating to the businesss of the office, 
free of postage. 

-•—h 2. That there shall he, in said 
office, an inferior officer, to be appointed by 
the said principal officer, with the approval 
of the secretary of state, to receive an 
annual salary of seventeen hundred dollars, 
and to be called the chief clerk of the pa¬ 
tent-office who in all cases during the 
necessary absence of the commissioner, or 
when the said principal office shall become 
vacant, shall have the charge and custody 
of the seal, and of the records, books, pa¬ 
pers, machines, models, and another things 
belonging to the said office, and shall per- 


| form the duties of commissioner during such 
vacancy. And the said commissioner may 
also, with like approval, appoint an examin¬ 
ing clerk, at an annual salary of fifteen 
hundred dollars ; two other clerks at twelve 
hundred dollars each, one of whom shall be 
a competent draughtsman ; one other clerk 
at one thousand dollars ; a machinist at 
twelve hundred and fifty dollars; and a 
messenger at seven hundred dollars. And 
said commissioner, clerks, and every other 
person appointed and employed in said office, 
shall be disqualified and interdicted from 
acquiring or taking, except by inheritance, 
during the period for which they shall hold 
their appointments, respectively, any right 
or interest, directly or indirectly, in any 
patent for an invention or discovery which 
has been, or may hereafter be, granted. 

3. —§ 3. That the said principal officer, 
and every other person to be appointed in 
the said office, shall, before he enters upon 
the duties of his office or appointment, make 
oath or affirmation, truly and faithfully to 
execute the trust committed to him. And 
the said commissioner and the chief clerk 
shall also, before entering upon their duties, 
severally give bond with sureties to the trea¬ 
surer of the United States, the former in 
the sum of ten thousand dollars, and the 
latter, in the sum of five thousand dollars, 
with condition to render a true and faithful 
account to him or his successor in office, 
quarterly of all moneys which shall be by 
them respectively received for duties on 
patents, and for copies of records, and draw¬ 
ings, and all other moneys received by virtue 
of said office. 

4. —§4. That'the said commissioner shall 
cause a seal to be made and provided for 
the said office, with such device as the pre¬ 
sident of the United States shall approve, 
and copies of any records, books, papers, 
or drawings, belonging to the said office, 
under the signature of the said commisr 
sioner, or when the office shall he vacant, 
under the signature of the chief clerk, 
with the said seal affixed, shall be compe¬ 
tent evidence in all cases in which the ori¬ 
ginal records, books, papers, or drawing, 
could be evidence. And any person making 
application therefor, may have certified co¬ 
pies of the records, drawings, and other 
papers deposited in said office, on paying, 
for the written copies, the sum of ten cents 
for every page of one hundred words ; and 
for copies of drawing, the reasonable ex¬ 
pense of making the same. 
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PATENTEE. He to whom a patent has 
been granted. The term is usually applied 
to one who has obtained letters-patcnt for a 
new invention. 

2. His rights arc, 1. To make, sell and 
enjoy the profits, daring the existence of 
his rights, of the invention or discovery 
patented. 2. To recover damages for a 
violation of such rights. 3. To have an 
injunction to prevent any infringement of 
such rights. 

3. His duties are to supply the public, 
upon reasonable terms, with the thing pa¬ 
tented. 

PATER. Father. A term used in mak¬ 
ing genealogical tables. 

Pater familias, civil law . One who 
was sui juris , and consequently was not 
either under parental power, nor under that 
of a master; a child in his cradle, there¬ 
fore, could have been pater familias, if he 
had neither a master nor a father. Lee. 
Elera. § 127, 128. 

PATERNA PATERNIS. This expres¬ 
sion is used in the French law to signify 
that in a succession, the property coining 
from the father of the deceased, descends 
to his paternal relations. 

PATERNAL. That which belongs to 
the father or comes from him: as. paternal 
power, paternal relation, paternal estate, 
paternal line. Vide Line. 

Paternal power. Patriapotestas. The 
authority lawfully exercised by parents over 
their children. It will be proper to consider^ 

1. Who are entitled to exercise this power. 

2. Who are subject to it. 3. The extent 
of this power. 

2.—1. As a general rule the father is 
entitled to exert the paternal power over his 
children. But for certain reasons, when 
the father acts improperly, and against the 
interest of those over whom nature and the 
law have given him authority, he loses his 
power over them. It being a rule that 
whenever the good of the child requires it, 
the courts will deliver the custody of the 
children to others than the father. And 
numerous instances may he found where, for 
good reasons, the custody will be given to 
the mother. 

8. The father of a bastard child has no 
control over him ; the mother has the right 
to the custody and con trol of such child. 2 
Mass. 109 ; 12 Mass. 387. 

4.—2. All persons are subject to this 
power until they arrive at the full age of 
twenty-one years. A father may, however, 


to a certain extent, deprive himself of this 
unlimited paternal power, first, by delegat¬ 
ing it to others, as when he binds his sou 
an apprentice; and, secondly, when he 
abandons his children, and permits them to 
act for themselves. 2 Verm. Cas. 290 ; 
2 Watts, 408 *. 4 S. & R. 207: 4 Mass. 
675. 

5.’- 3. The principle upon which the law 
is founded as to the extent of paternal power 
is, that it he exerted for the benefit of the 
child. The child is subject to the lawful 
commands of the father to attend to his 
business, because by being so subjected he 
acquires that discipline and the practice of 
attending to business, which will be useful 
to him in after life. He is liable to proper 
correction for the same reason. 1 Bouv. 
Inst. n. 326-33. Sec Correction; Father; 
Mother; Parent. 

Paternal property. That which de¬ 
scends or comes from the father and other 
ascendants, or collaterals of the paternal 
stock. Doinat. Liv. Prel. tit. 3, s. 2, 
n. 11. 

PATERNITY. The state or condition 
of a father. 

2. The husband is priina facie presumed 

to be the father of his wife’s children, born 
during coverture, or within a competent 
time afterwards ; pater is est quern nuptm 
demonstrant. 7 N. S. 553. But this pre¬ 
sumption may he rebutted by showing cir¬ 
cumstances which render it impossible that 
the husband can be the father. 6 Binn. 
283 ; *1 Browne’s R. Appx. xlvii.: Hardin’s 
11. 479 ; 8 East, R, 193 ; Stra'. 51, 940 ; 
4 T. R. 356 ; 2 M. & K. 349 ; 3 Paige’s 
R. 139 ; 1 Sim. A Stu. 150 : Turn. & Russ. 
138 1 Bouv. Inst. n. 302, et seq. 

3. The declarations of both or one of 
the spouses, however, cannot affect the con¬ 
dition of a child born during the marriage. 
7 N. S. 553; 3 Paige’s R. 139. Vide 
Bastard ; Bastardy ; Legitimacy ; Mater¬ 
nity ; Pregnancy. 

PATHOLOGY, med.jur. The science 
or doctrine of diseases. In cases of homi¬ 
cides, abortions, and the like, it is of great 
consequence to the legal practitioner to bo 
acquainted, in some degree, with pathology. 
2 Chit. Pr. 42, note. 

PATRIA. The country; the men of 
the neighborhood competent to serve on a 
jury : a jury. This word is nearly synony¬ 
mous with paw. (q. v.) 

Pat in a potest as, civil law . Paternal 
power; (q. v.) the authority which is law- 
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fully exercised by the father over his chil¬ 
dren. 

PATRICIDE. One guilty of killing his 
father. 

PATRIMONIAL. A thing which comes 

from the father, and by extension, from the 
mother or other ancestor. 


PATRIMOXIUM, civil law. That which 
is capable of being inherited. 

2. Things capable of being possessed by 
a single person exclusively of all others, 
are, in the Roman or civil law, said to be 
in pat/iiuonio ; when incapable of being so 
possessed they are extra patrimonium. 

3. In general, things may be inherited, 
but there are some which are said to be 
extrapatrimonium , or which are not in com¬ 
merce. These are such as are common , as 
the light of heaven, the air, the sea, and 
the like. Things public , as rivers, harbors, 
roads, creeks, ports, arms of the sea, the 
sca-shore, highways, bridges, and the like. 
Things which belong to cities and municipal 
corporations, as public squares, streets, 
market houses, and the like. Sec. 1 Bouv. 
Inst. n. 421 to 446. 

PATRIMONY. Patrimony is sometimes 
understood to mean all kinds of property ; 
but its more limited signification, includes 

O 7 

only such estate as has descended in the 
same family; and in a still more confined 
sense, it is only that which has descended 
or been devised in a direct line from the 
father, and by extension, from the mother, 
or other ancestor. 

2. By patrimony, patrimonium , is also 
understood the father’s duty to take care 
of his children. Sw. pt. 3, § 18, n. 31, 
p. 235. 


PATRINUS. A godfather. 

PATRON, eccles. late. He who has the 
disposition and gift of an ecclesiastical 
benefice. In the Roman law it signified 
the former master of a freedman^ Dig* 2, 

4 , 8 , 1 . 


PATRONAGE. The right of appointing 
to office ; as the patronage of the president 
of the United States, if abused, may endan¬ 
ger the liberties of the people. 

2. ^ In the ecclesiastical law, it signifies 
the right of presentation to a church or 
ecclesiastical benefice. 2 Bl. Com. 21. 

PATRONUS, Roman civil law . This 
word is a modification of the Latin word 
pater, father ; a denomination applied by 
llomulus to the first senators of Rome, and 
which they always afterwards bore. Ro¬ 
mulus at first appointed a hundred of them. 


Seven years afterwards, in consequence of 
the association of Tatius to the Romans, a 
hundred more were appointed, chosen from 
the Sabines. Tarquinius Priscus increased 
the number to three hundred. Those ap¬ 
pointed by Romulus and Tatius were called 
patres majorum gentium and the others 
were called patres minorumgentium. These 
and their descendants constituted the no¬ 
bility of Rome. The rest of the people 
were called plebeians, every one of whom 
was'obliged to choose one of these fathers as 
his patron . The relation thus constituted 
involved important consequences. The 
plebeian, who was called (cliens) a client, 
was obliged to furnish the means of mainte¬ 
nance to his chosen patron ; to furnish a 
portion for his patron’s daughters; to ransom 
him and his sons, if captured by an enemy, 
and pay all sums recovered against hirn by 
judgment of the courts. The patron, on 
the other hand, was obliged to watch over 
the interests of his client, whether present 
or absent,to protect his person and property, 
and especially to defend him in all actions 
brought against him for any cause. Neither 
could accuse or bear testimony against the 
other, or give contrary votes, &c. The con¬ 
tract was of a sacred nature ; the violation 
of it was a sort of treason, and punishable 
as such According to Cicero, (De Repub. 
II. 9,) this relation formed an integral part 
of the governmental system, Et habuit pie - 
hem in clientelas principum descriptum , 
which he affirms was eminently useful. 
Blackstone traces the system of Vassalage 
to this ancient relation of patron and client. 
It was, in fact, of the same nature as the 
feudal institutions of the middle ages, de¬ 
signed to maintain order in a rising state 
by a combination of the opposing interests 
of the aristocracy and of the common people, 
upon the principle of reciprocal bonds for 
mutual interests. Dumazeau, Barreau Ro- 
roain, § III. Ultimately, by force of radical 
changes in the institution, the word patronuS 
came to signify nothing more than an advo¬ 
cate. Id. IV. 

PATRUELIS, civil law . A cousin ger¬ 
man by the father’s side ; the son or daugh¬ 
ter of a father’s brother. Dig. 38, 10, 1 

PATRUUS, civil law. An uncle by tne 
father’s side, a father’s brother. Dig. 38, 
10,10. Pat runs magnus, is a grandfather’s 
brother, grand-uncle. Patruus major, is a 
great-grandfather’s brother. Patruusmaxi - 
mvs, is b great-grandfather’s father’s bro¬ 
ther. 
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PAUPER. One so poor that lie must 
be supported at the public expense. 

2. The statutes of the several states 
make ample provisions for the support of 
the poor. It is not within the plan of this 
work even to give an abstract of such ex¬ 
tensive legislation. Vide 16 Vin. Ab. 259 ; 
Potts on the Poor Laws; Woodf. Landl. & 
Ten. 201. 

PAVIAGE. Contribution or tax for 

paving the streets or highways. 

PAWN. A pledge. Vide Pledge. 

PAWN-mtOKER. One who is lawfully 
authorized to lend money, and actually lends 
it, usually in small sums, upon pawn or 
pledge. 

PAWNEE. He who receives a pawn or 
pledge. 

2. The rights of the pawnee are to have 
the exclusive possession of the pawn ; to use 
it, when it is for the advantage of the 
pawnor, but, in such case, when lie makes 
a profit out of it, he must account for 
the same. 1 Car. Law Rep. 87 ; 2 Murph. 
111 . 

3. The pawnee is bound to take reason¬ 
able care of the pledge, and to return it to 
the pawnor, when the obligation of the lat¬ 
ter has been performed. 

4. The pawnee has two remedies to en¬ 
force his claim ; the first, to sell the pawn, 
after having given due notice ; and, second¬ 
ly, by action. See 1 Pouv. Inst. n. 1046, 
1050. 

PAWNOR. One who, being liable to 
an engagement, gives to the person to whom 
he is liable, a thing to be held as a security for 
the payment of his debt or the fulfilment of 
his liability. 

2. The rights of the pawnor are to re¬ 
deem the pledge, at any time before it is 
sold. 

3. ITia obligations arc to warrant the 
title of the pledge, and to redeem it at the 
time agreed upon. See 1 Pouv. Inst. n. 

1045. ^ 

PAYEE. The person in whose favor a 
bill of exchange is made payable. Vide ' 
Bills of Exchange. 

PAYMENT, contracts . That which is 
given to execute what has been promised ; 
or it is the fulfilment of a promise. Solvere 
dicimus cum quis fecit , quod facere promisit . 
Put though this is the general acceptation 
of the word, yet by payment is understood,; 
every way by which the creditor is satisfied 
or ought to be, and the debtor liberated : 
for example, an accord and satisfaction will 


operate as a payment. If I owe you a sure 
of money, for the security of which I give 
you a mortgage, and afterwards you consent, 
to receive in payment a tract of land, from 
the moment the sale is complete, the first ob¬ 
ligation, with all its accessories, is extinct, 
although you should be afterwards evicted 
of the property sold. 7 Toull. n. 46; 2 
Mart. Lo. Rep. N. S. 144 ; S. C. 2 Harr. 
Cond. Lo. R. 621, 624. 

2. This subject will be considered by 
taking a separate view of the person by 
whom the payment may be made ; to whom 
it may he made ; when and where it ought 
to be made ; how it ought to be made ; the 
effect of the pavmcnt. 

M. */ 

3. —1. The payment may be made by the 
real debtor and other persons from whom 
the creditor has a right to demand it; an 
agent may make payment for his principal: 
and any inode of payment by the agent, ac¬ 
cepted and received as such by the creditor, 
as an absolute payment, will have the effect 
to discharge the principal, whether known 
or unknown, and whether it be in the usual 
course of business or not. If, for example, 
a factor or other agent should be employed 
to purchase goods for his principal, or should 
be entrusted with money to be paid for him, 
and, instead of receiving the money, the 
creditor or seller should take the note of 
the factor or agent, payable at a future day, 
as an absolute payment, the principal would 
be discharged from the debt. 3 Chit. Com. 
Law, 204; 1 B. & Aid. 14; 6 R. & C. 
160; 7 B. & C. 17. When such note has 
been received conditionally and not as an 
absolute payment, it would not have the 
effect of a payment by the principal; and 
wdiether so received or not is a fact to he 
decided by the jury. 1 Co wen, R. 259, 
383 ; 9 John. R. 310 ; 6 Cowen, Ii. 181 ; 
7 John. R. 311; 15 John. R. 276; 3 
Wend. R. 83 ; 6 Wend. R. 475 ; 10 Wend. 
R. 271; 5 John. It. 68 ; 1 Liveym. Ag. 
207. 

4. Payment may also be made by a third 
person a stranger to the contract. 

5. In the payment of mortgages, it is a 
rule that the personal estate shall be applied 
to discharge them when made by the testa¬ 
tor or intestate himself, to secure the pay¬ 
ment of a debt due by him, because the 
personal estate was benefited by the money 
borrowed ; and it makes no difference whe¬ 
ther the mortgaged lands have been devised, 
or come to the heir by descent. 2 Cruise, 
Dig. 147. The testator may, however, ex- 
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enipt the personal estate from the payment, 
and substitute the real in its place. Put 
when the mortgage was not given by the 
deceased, but he acquired the real estate 
subject to it, it never was his debt, and 
therefore his personal estate is nob bound 
to pay the mortgage debt, but it must be 
paid bv the real estate. 2 Cruise, Dig. 
104-8 ; 3 John. Chan. R. 252 ; 2 P. Wins. 
004, n. 1 ; 2 Pro. C. C. 5/ ; 2 Pro. C. C. 
101,152 ; 5 Yes. jr. R. 534 ; 14 Yes. 417. 

0.—2. It must be made by the creditor 
himself, or his assigns, if known, or some 
person authorized by him, either expressly, 
or bv implication ; as to his factor, Cowp. 
251 : to his broker, 1 Maul. & Selw. 576 ; 

4 Id. 566; 4 Taunt. 242; 1 Stark. Ca. 
233. 

7. In the case of partners and other 
joint creditors, or joint executors or ad¬ 
ministrators, payment to one is generally 
a valid payment. When an infant is a 1 
creditor, payment must be made to his 
guardian. A payment may be good when 
made to a person who had no authority to 
receive it, if the creditor shall afterwards 
ratifv it. Poth. Obi. n. 528. 

S.—3. Time and place of payment: first, 
as to the time. When the contract is, that 
payment shall be made at a future time, it 
is clear that nothing can be demanded until 
after it has elapsed, or until any other con¬ 
dition to which the payment is subject, has 
been fulfilled; and in a case where the 
goods had been sold at six or nine months, 
the debtor had the option as to these two 
terms. 5 Taunt, 338. When no time of 
payment is mentioned in the agreement, the 
monev is payable immediately. 1 Pet. 455 ; 
4 Rand. 346. 

9. Secondly, the payment must be made 
at the place agreed upon in the contract; 
but in the absence of such agreement, it 
must be made agreeably to the presumed 
intention of the parties, which, among other 
things, may be ascertained by the nature of 
the thing to be paid or delivered, or by the 
custom in such eases. 

10. —4. How the payment ought to be 
made. To make a valid payment, so as to 
compel the receiver to take it, the whole 
amount due must be paid 5 Poth. Obi. n. 
499, or n. 534, French edition ; when a 
part, is accepted, it is a payment pro tanto. 
The payment must be made in the thing 
agreed upon ; but when it ought to be made 
in money, it must be made in the lawful 
coin of the country, or in bank notes which 

VoL. II.—W 


are of the value they are represented to be. 
A payment made in bills of an insolvent 
bunk, though both parties may be ignorant 
of its insolvency, it has been held, did not 
discharge the debt; 11 Venn. 576 ; 6 Hill, 
340 ; but see 1 W. & S. 92 ; 8 Yerg. 175; 
and a payment in counterfeit bank notes is 
a nullity. 2 Hawks, 326 ; 3 Hawks, 568 • 

6 Hill, 840. In general, the payment of 
part of a debt, after it becomes due, will 
not discharge the whole, although there may 
be an agreement by tlie debtor that it 
should have that effect, because there is no 
consideration for sueh agreement. But see 
3 Kelly’s R. 210, contra. A payment of a 
part, before it is due, will discharge the 
whole, when so agreed. 

11. —5. The payment, wdicn properly 
made, discharges the debtor from bis obli¬ 
gation. Sometimes a payment extinguishes 
several obligations; this happens when the 
thing given to discharge an obligation, was 
the same which is the object of another ob¬ 
ligation. Poth. Obi. 552. 

12. A single payment may discharge 
several debts ; as, for example, if Peter be 
indebted to Paul one thousand dollars, and 
Paul being indebted to James, Paul give an 
order to Peter to pay Jaines this money ; 
the payment made by Peter to James dis¬ 
charges both the obligations due by Peter 
to Paul, and by Paul to James. Poth. Ob. 
n, 553. This rule, that a payment made in 
order to acquit or discharge an obligation, 
extinguishes the other obligations which 
have the same object, takes place also when 
there are several debtors as regards the 
whole of them. If, for example, Peter trust 
Paul on the credit of James, a payment by 
Paul discharges both himself and James. 
Poth. Obi. n. 554. 

13. But in case money or other tilings 
have been delivered to a person who was 
supposed to be entitled to them as a cre¬ 
ditor, when he was not, this is not a pay¬ 
ment, and the whole, if nothing was due, 
or if the debt was less than the amount 
paid, the surplus, may be recovered in 
action for money had and received. 

Yide, generally, Bouv. Inst. Index, h. t.; 

I 1 Com. Pig. 473 ; 8 Com. Dig. 607 ; 16 
Vin. Ab. 296 ; 1 Yern. by Raith. 3, 150 n.* 
l Yclv. 11 a: 1 Salk. 22; 15 East, 12; 8 
, East, R- HI; 2 Yes. jr. 11; Phil. Ev. 
; Index, h. t. ; Stark. Ev. h. t.; Louis. Code r 
5 art. 2129; Ayl. Pand. 565; 1 Sell. Pr. 
I 277 ; Dane’s Ab. Index, h. t.; Toull. lib. 
1 3, tit. 3, c. 5 ; Pardes. part 2, tit. 2, c. 1 
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Mcrl. Repert. Ik t.; Chit. Contr. Index, h. 
t.; 3 Eng. C. L. Rep. 130. As to what 
transfer will amount to an assignment or a 
payment and extinguishment of a claim, see 
6 John. Ch. R. 395; Id. 425 ; 2 Ves. jr. 
261; 18 Ves. jr. 384; 1 N. H. Rep. 167; 
1 N. II. Rep. 252 ; 2 N. H. Rep. 300; 3 
John. Ch. 11. 53. 

PAYMENT, 'pleadings . The name of 
a pica by which the defendant alleges that 
lie has paid the debt claimed in the declara¬ 
tion ; this plea must conclude to the country. 
4 Call, 371 ; Minor, 137. Vide Solvit ad 
diem ; Solvit post diem . 

PAYS. The country. Trial per pays, is 
a trial by the country ; that is, by jury. 
Vide Pais . 

PAX REGIS, Eng . law . The king’s 
peace. In ancient times there were certain 
limits which were known by this name. The 
pax regis, or the verge of the court, as it was 
afterwards called, extended from the palace 
gate to the distance of three miles, three 
furlongs, three acres, nine feet, nine palms 
and nine barleycorns. Crabb’s C. L. 41. 

PEACE. The tranquillity enjoyed by a 
political society, internally, by the good 
order which reigns among its members, and 
externally, by the good understanding it 
has with all other nations. Applied to the 
internal regulations of a nation, peace 
imports, in a technical sense, not merely a 
state of repose and security, as opposed to 
one of violence and warfare, but likewise a 
state of public order and decorum. Ham. 
N. P. 139 ; 12 Mod. 566. Vide, generally, 
Eac. Ab. Prerogative, 1) 4; Ilalc, Hist. P. 
C. 160; 3 Taunt. R. 14 ; 1 B. & A. 227 ; 
Peake, R. 89 ; 1 Esp. R. 294; Harr. Dig. 
Officer, V 4 ; 2 Benth. Ev. 319, note. Vide 
Good behaviour ; Surety of the peace . 

PECK. A measure of capacity, equal 
to two gallons. Vide Measure . 

PECULATION, civil law . The unlaw¬ 
ful appropriation by a depositary of public 
funds, of the property of the government 
entrusted to his care, to his own use or that 
of others. Domat, Suppl. au Droit Public, 
liv. 3, tit. 5. 

PECULIAR, eccles. law . In England, 
a particular parish or church, which has, 
"within itself, independent of the ordinary 
jurisdiction, power to grant probate of wills, 
and the like. 1 Eng. Eccl. R. 72, note; 
Shelf, on Mar. & Div. 538. Vide Court 
vf peculiars . 

PECULIUM, civil law . The savings 
which were made by a son or slave with the 


consent of his father or master. Inst. 2, 9, 
1 ; Dig. 15, 1, 5, 3; Poth. ad Pand. lib. 
50, tit. 17, c. 2, art. 3. 

2. A master is not entitled to th« 
extraordinary earnings of his apprentice, 
which do not interfere with his services so 
as to affect his master’s profits. An appren¬ 
tice was therefore decreed to be entitled to 
salvage in opposition to his master’s claim 
for it. 2 Cranch, 270. 

PECUNIA, civil law, property By this 
term was understood, 1. Money. 2. Every 
thing which constituted the private property 
of an individual, or which was a part of his 
fortune; a slave, a field, a house, and the 
like, were so considered. 

2. It is in this sense the law of the 
Twelve Tables said; Uii quisque pater fami- 
lias legassit super pecuniH tntelare rei suce } 
ita jus esto. In whatever manner a father 
of a family may have disposed of his pro¬ 
perty ', or of the tutorship of his things, let 
this disposition be law. 1 Lemons Elem. 
du Dr. Civ. Rom. 288. 

3. Flocks were the first riches of the 
ancient6, and it is from pecus that the words 
pecunia , peculium , peculatus , are derived.. 
Co. Litt. 207. 

PECUNIARY. That which relates to 
money. 

2. Pecuniary punishment, is one which 
imposes a fine on a convict; a pecuniary 
legacy is one w r hich entitles the legatee to’ 
receive a 6um of money, and not a specific 
chattel. In the ecclesiastical law, by pecu¬ 
niary causes is understood such causes as 
arise either from the withholding ecclesias¬ 
tical dues, or the doing or omitting such 
acts relating to the church, in consequence 
of which damage accrues to the plaintiff. 
In England these causes are cognizable in 
the ecclesiastical courts. 

PEDIGREE, descents . A succession of 
degrees from the origin; it is the state of 
the family as far as regards the relationship 
of the different members, their births, mar¬ 
riages and deaths; this term is applied to 
persons or families, who trace their origin 
or descent. 

2. On account of the difficulty of 
proving in the ordinary manner by living 
witnesses, facts which occurred in remote 
times, hearsay evidence (q. v.) has leen 
admitted to prove a pedigree. 1 Phil. Ev. 
186 ; 1 Stark. Ev. 55 ; 10 Serg. & Rawle, 
383 ; 2 Supp. to Ves. jr. 110; 8 Com. Dig. 
583 ; 1 Pet. 3$7 ; 5 Pet. 81: 13 Pet. 209: 

1 Wheat. 6 ; 3 Wash. C. C. R. 243; 4 
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Wash. 0. C. R. 136; 3 Bouv. Inst. n. 3067. 
Yidc Descent: Line. 

PEDIS POSSHSSIO. A foothold, an 
actual possession. To constitute adverse 
possession there must be pedis possession or 
a substantial enclosure. 2 Bouv. Inst. n. 
2108 : 2 N. & M. 848. 

PEDLAllS. Persons who travel about 
the country with merchandise, for the pur¬ 
pose of soiling it. They are obliged under 
the laws of perhaps all the states to take 
out licenses, and to conform to the regula¬ 
tions which those laws establish. 

PEER. Equal. A man’s peers are his 
equals. A man is to be tried by his peers. 

2. In England and some other coun¬ 
tries, this is a title of nobility ; as, peers 
of the realm. In the United States, this 
equality is not so much political as civil. 
A man who is not a citizen, is nevertheless 
to be tried by citizens. 

Peeress. A noblewoman, the wife of a 
peer. 

PEINE FORTE ET DURE, EmJaw . 
A punishment formerly inflicted in England, 
on a person who, being arraigned of felony, 
refused to plead and put himself on his 
trial, and stubbornly stood mute. lie was 
to be laid down and as much weight was to 
be put upon him as he could bear, and 
more, until he died. This barbarous pun¬ 
ishment has been abolished. Yide Mute . 

PELT WOOL. The wool pulled off the 
skin or pelt of a dead ram. - 

PENAL. That which may be punished ; 
that which inflicts a punishment. 

Penal statutes. Those which inflict 
a penalty for the violation of some of their 
provisions. 

2. It is a rule of law that such statutes 
must be construed strictly. 1 Bl. Com. 88 ; ! 
Esp. on Pen. Actions, 1; Bose, on Conv. ; 
Cro. Jac. 415 : 1 Com. Dig. 444; 5 Com. 
Dig. 360; 1 Kent, Com. 467. They can¬ 
not, therefore, be extended by their spirit ■ 
or equity to other offences than those clearly i 
described and provided for. Paine, R. 32: ! 
6 Cranch, 171. | 

PENALTY, contr . A clause in an ! 
agreement, by which the obligor agrees 
to pay a certain sum of money, if he shall 
fail to fulfil the contract contained in another 
clause of the same agreement. 

2. A penal clause iu an agreement 
supposes two obligations, one of which is 
the primitive or principal; and the other, is 
conditional or accessory. 

• The pdnal obligation differs from an 
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alternative obligation, for this is but one iu 
its essence ; while a penalty always includes 
two distinct engagements, and, when the 
first is fulfilled, the second is void. When 
a breach has taken place, the obligee has 
his option to require the fulfilment of the 
first obligation, or the payment of the 
penalty, in those cases which cannot be 
relieved in equity, when the penalty is con¬ 
sidered as liquidated damages. Dalloz, 
Diet, mots Obligation avec clause penale. 

4. It is difficult, in many cases, to dis¬ 
tinguish between a penalty and liquidated 
damages. In general, the courts have in¬ 
clined to consider the sum reserved by such 
agreement to be a penalty, rather than as 
stipulated damages, (q. v.) 

5. The sum will be considered as a 
penalty, and uot as liquidated damages, in 
the following cases: 1. When the parties 
to the agreement have expressly declared 
the sum to be a penalty, and no other intent 
is to be collected from the instrument. 2 
Bos. & P. 346 ; I 11. Bl. 227 ; 1 Pick. 451 ; 

4 Pick. 179 ; 7 Wheat. 14 ; 3 Job n. Oases, 

297. 2. When from the form of the in¬ 

strument, as in the case of a money bond, 
it is sufficiently clear a penalty was intended 
3. When it is doubtful whether the sum 

■ was intended as a penalty or not, and a 
certain damage or debt is made payable on 
the face of the instrument. 2 B. & P. 350 , 
3 0. & P. 240. 4. When the agreement 

j was evidently made for the attainment of 
! another object, to which the sum specified 
! is wholly collateral. 11 Mass. 76 ; 15 Mass. 

| 488 ; 1 Bro. C. C. 418, 419. 5. When 

the agreement contains several matters, of 
different degrees of importance, and yet the 
sum mentioned is payable for the breach of 
any, even the least. 6 Bing. 141 ; 5 Bing. 
N. 0. 390; 7 Scott, 364. 6. When the 

contract is not. under seal, and the damages 
may be ascertained and estimated ; and this 
though the parties have expressly declared 
the sum to be as liquidated damages. 2 B. 
& Aid. 704 ; 6 B. & 0. 216 ; 4 Dali. 150; 

5 Cowcn, 144. Sec 2 Grccnl. Ev. $ 258. 

1 Holt N. P. C. 43 ; 1 Birig. R. 302; S. 
C. 8 Moore, 244; 4 Burr. 2229. 

6. The penalty remains unaffected, al¬ 
though the condition may have beet cwtially 
performed ; as in a case where tlu penalty 
was one thousand dollars, and the condition 
was to pay an annuity of one hundred dol¬ 
lars, which had been paid for ten year 3 ; 
the penalty was still valid. 5 Verna* 355 . 

7. A distinction seems to be made in 
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courts of equity between penalties and for¬ 
feitures, In cases of forfeiture for the 
breach of any covenant other than a cove¬ 
nant to pay rent, relief jvill not be granted 
in equity, unless upon the ground of acci¬ 
dent, fraud, mistake, or surprise, when the 
breach is capable of compensation, Ed in. 
on Inj. 22; 16 Yes. 403; S. C. 18 
Yes. 58; 3 Ves. 692; 4 Bouv. Inst. n. 
3915. 

8, By penalty is understood, also, the 
punishment inflicted by law for its violation ; 
the term is mostly applied to a pecuniary 
punishment. See 6 Pet. 404; 10 Wheat. 
246; 1 Gall. R, 26; 2 Gall. R. 515; 1 
Mason, R. 243; 3 John. Cas. 297 : 1 Pick. 
R. 451: 15 Mass. 488; 7 John. 72; 4 
Mass. 433; 8 Mass. 223 ; 8 Com. Big. 846 ; 
16 Yin. Ab. 301 ; 1 Vcrn. 83, n.; 1 Saund. 
58, n.; 1 Swans. 318; 1 Wash. C. C. R. 
1 ; 2 Wash. C. C. R. 323 ; Paine, C. C. R. 
661 ; 7 Wheat. 13. See, generally, Bouv. 
Inst. Index, h. t. 

PENANCE, eccl. law . An ecclesiastical 
punishment, inflicted by an ecclesiastical 
court, for some spiritual offence. Ayl. Par. 
420. 

PENCIL. An instrument made of plum¬ 
bago, black lead, red chalk, or other suitable 
substance, for writing without ink. 

2. It has been holden that a will writ¬ 
ten with a pencil, could not, on this account, 
be annulled. 1 Philliin. R. 1; 2 Pliillim. 
173. 

PENDENTE LITE. Pending the con¬ 
tinuance of an action, while litigation con¬ 
tinues. 

2. An administrator is appointed, pen¬ 
dente litc, when a will is contested. 2 Bouv. 
Inst. n. 1557. Yide Administrator. 

PENDENTES, civil law . The fruits of 


I ], c. 41, s. 3; 1 Hale, P. C. 628; 1 East, 
j P. C. 437, 8; Russ. & Ry. C. C. 519; 6 
! C. & P. 351; 5 C. & P. 297, 321; S. C. 
! 24 E. C. L. R. 339; 1 Chit. Med. Jur. 
! 386 to 395; 1 Virg. Cas. 307 ; 4 Mood. 
Cr. Cas. 142, 337 : 4 Car. & P. 249 ; 1 
Par. k Fonbl. 433; 2 Mood. & M. C. N. 
P. 122 ; 1 Russ. C. & M. 560 ; 1 East, P. 
C. 437. 

PENITENTIARY. A prison for the 
punishment of convicts. 

2. There are two systems of penitenti¬ 
aries in the United States, each of which is 
claimed to be the best by its partizans : the 
Pennsylvania system and the New York 
system. By the former, convicts are lodged 
in separate, well lighted, and well ventilated 
cells, where they are required to work, 
during stated hours. During the whole 
time of their confinement, they are never 
permitted to see or speak with each other. 
Their usual employments are shoemaking, 
weaving, winding yarn, picking wool, and 
such like business. The only punishments 
to which convicts are subject, arc the pri¬ 
vation of food for short periods, and confine¬ 
ment without labor in dark, but well aired 
cells; this discipline lias been found suffi¬ 
cient to keep perfect order; the whip and all 
other corporal punishments are prohibited. 
The advantages of the plan are numerous. 
Men cannot long remain in solitude without 
labor ; convicts, when deprived of it, ask it 
as a favor, and in order to retain it, use, 
generally, their best exertions to do their 
work well; being entirely secluded, they 
are of course unknown to their fellow pri¬ 
soners, and can form no combination to 
escape while in prison, or associations to 
prey upon society when they arc out; being 
treated with kindness, and afforded books 


the earth not yet separated from the ground ; 
the fruits hanging by the roots. Ersk. Inst. 
B. 2, Lit. 2, l 4. 

PENETRATION, crimes . The act of 


for their instruction and amusement, they 
become satisfied that society docs not make 
war upon them, and more disposed to re¬ 
turn to it, which they arc not prevented 


insertim? the penis into the female organs from doing by the exposure of their fellow 
of generation. 9 Car. & Payne, 118; S. j prisoners, when in a strange place; the 
O. 38 E. 0. L. R. 63. Sec 8 Car. & Payne, labor of the convicts tends greatly to defray 


614; 34 E. C. L. R. 562 ; 5 C. k P. 321 ; , the expenses of the prison. The disadvan- 
S. C. 24 E. C. L. R. 339; 9 C. & V. 31 ; tages which were anticipated have been found 
Id. 752; 38 E. C. L. E. 320. But in lo be groundless. Among these were, that 
order to commit the crime of rape, it is the prisoners would be unhealthy. cxpcii- 
requisite that the penetration should he | encc has proved the contrary; that they 
such as to rupture the hymen. 5 C. k P- would become insane, this lias also been 
321. found to be otherwise; that solitude is 

2. This has been denied to be sufficient j incompatible with the performance of bnsi- 
to constitute a rape without emission, (q- v.) . ness; that obedience to the discipline of the 
See, on this subject , 12 Co. 37 ; Hawk. bk. ! prison could not bo enforced. These and 
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nil other objections to this system are, by 
its friends, believed to be without force. 

3. The New York system, adopted at 
Auburn, which was probably copied from 
the penitentiary at* Ghent, in the Nether¬ 
lands, called La Maison do Force, is founded 
on the system of isolation and separation, as 
well as that of Pennsylvania, but with this 
difference, that in the former the prisoners 
are confined to their separate cells during 
the night only; during the working hours 
iu the day time they labor together in work 
shops appropriated to their use. I hey cat 
their meals together, but in such a manner 
as not to be able to speak with each other. 
Silence is also imposed upon them at their 
labor. They perform the labor of carpen¬ 
ters, blacksmiths, weavers, shoemakers, 
tailors, coopers, gardeners, wo d sawyers, 
Ac. The discipline of the prison is enforced 
by stripes, inflicted by the assistant keepers, 
on the backs of the prisoners, though this 
punishmeut is rarely exorcised. The ad¬ 
vantages of this plan arc, that the convicts 
are in solitary confinement during the night ; 
that their labor, by being joint, is more pro¬ 
ductive : that, iuasmuch as a clergyman is 
employed to preach to the prisoners, the 
system affords an opportunity for mental 
and moral improvements. Among the ob¬ 
jections made to it arc, that the prisoners 
have opportunities of communicating with 
each other, and of forming plans of escape, 
and when they are out of prison, of asso¬ 
ciating together in consequence of their 
previous acquaintance, to the detriment of 
those who wish to return to virtue, and to 
the danger of the public ; that the discipline 
is degrading, and that it engenders bitter 
resentment in the mind of the convict. 

Vide, generally, on the subject of peni¬ 
tentiaries, Report of the Commissioners, 
fMessrs. King, Shaler, and Wharton,) on 
the Penal Code of Pennsylvania; De Beau¬ 
mont and De Toqueville, ou the Peniten¬ 
tiary System of the United States; Mease 
on the Penitentiary System of Pennsylvania; 
Carey on ditto; Reports of the Boston 
Prison Discipline Society; Livingston’s ex¬ 
cellent Introductory Report to the Code of 
Reform and Prison Discipline, prepared for 
the state of Louisiana; Encycl. Americ¬ 
an. Prison Discipline; De l’Etat actuel 
de* Prisons en France, par L. M. Moreau 
Christophe; Dalloz, Diet, mot Peine, § 1, 
n. 3, and Supplem. mots Prisons et Bagnes. 

PENNSYLVANIA. The name of one 
of the original states of the United States 


of America. Pennsylvania was occupied by 
planters of various nations, Dutch, Swedes, 
English, and others ; but obtained no sepa¬ 
rate name until the year 1081, when Charles 
II. granted a charter to William Penn, by 
which he became its proprietary, saving, 
however, allegiance to the crown, which 
retained the sovereignty of the country. 
This charter authorized the proprietary, 
his heirs and successors, by and with the 
assent of the freemen of the country, or 
their deputies assembled for the purpose, 
to make laws. Their laws were required to 
be consonant to reason, and not repugnant 
or contrary, but as near as conveniently 
could be to the laws and statutes of 
England. Pennsylvania was governed by 
this charter till the period of the Revolu¬ 
tion. *• 

2. The constitution of the state was 
adopted on the second day of September, 
1790, and amended by a convention selected 
by the people, on the twenty-second day of 
February, 1888. The powers of the 
government are divided into three distinct 
branches : the legislative, the executive and 
the judiciary. 

3. —1st. The legislative power is vested 
in a general assembly, which consists of a 
senate and house of representatives. 

4. —1. The senate will be considered 

with reference to the qualification of the 
electors ; the qualification of the members : 
the length of time for which they are 
elected ; and the time of their election. 1. 
In elections by the citizens, every white 
freeman of the age of twenty-one years 
having resided in this state one year, and 
in the election district where he offers to 
vote ten days immediately preceding such 
election, and within two years paid a state 
or county tax, which shall have been 
assessed at least ten days before the elec¬ 
tion, shall enjoy the rights of an elector. 
But a citizen of the United States who had 
previously been a qualified voter of this 
state and removed therefrom and returned, 
and who shall have resided in the election 
district and paid taxes as aforesaid, shall bo 
entitled to vote after residing in the state 
six months : Provided , that white freemen, 
citizens of the United States, between the 
ages of twenty-one and twenty-two years, 
and having resided in the state one year, 
and in the election district ten days as 
aforesaid, shall he entitled to vote although 
they shall not have paid taxes. Art. 3, s. 
1. 2. No person shall be a senator who 
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shall not have attained the age of twenty- 
five years, and have been a citizen and in¬ 
habitant of the state four years next before 
his election, and the last year thereof an in¬ 
habitant of the district for which he shall 
be chosen, unless he shall have been absent 
on the public business of the United States 
or of this state ; and no person elected as 
aforesaid, shall hold the said office after 
he shall have removed from such district. 
Art. 1, s 8. 3. The number of senators 

shall never be less than one-fourth, nor 
greater than one-third of the number of 
representatives. Art. 1, s. 6. 4. The 

senators hold their office for three years. 
5. Their election takes place on the second 
Tuesday of October, one-third of the senate 
each year. 


5.-2, 


The house of represent at ives will 
be treated of in the same manner which has 
been observed in considering the senate. 
1. The electors are qualified in the same 
manner as the electors of the senate. 2. 
No person shall be a representative who 
shall not have attained the age of twenty- 
one years, and have been a citizen and in¬ 
habitant of the state three years next pre¬ 
ceding his election, and the last year 
thereof an inhabitant of the district in and 
for which he shall be chosen a representa¬ 
tive, unless he shall have been absent on 
the public business of the United States or 
of this state. Art. 1, s. 3. 3. The num¬ 

ber of representatives shall never be less 
than sixty, nor greater than one hundred. 
Art. 1, s. 4. 4. They arc elected yearly. 

5. Their election is on the second Tuesday 
of October, yearly. 

6.—2d. The supreme executive power of 
this commonwealth is vested in a governor. 
1. He is elected by the electors of the 
legislature. 2. He must be at least thirty 
years of age, and have been a citizen and an 
inhabitant of the state seven years next be¬ 
fore his election, unless he shall have been 
absent on the public business of the United 
States or of this state. Art. 2, s. 4. 3. 

The governor shall hold his- office during 
three years from the third Tuesday of 
January next ensuing his election, and shall 
not be capable of holding it longer than six 
in anv term of nine years. Art. 2, s. 3. 
4. H is principal duties are enumerated m 
the second article of the constitution, as 
follows: The governor shall at stated 
times receive for his services a compensation 
which shall be neither increased or dimin¬ 
ished during the period for which he shall 


have been elected. He shall be com* 
mander-in-chief of the army and navy of 
this commonwealth, and of the militia, ex¬ 
cept when they shall be called into the 
actual service of the United States, lie 
shall appoint a secretary of the common¬ 
wealth during pleasure ; and he shall nomi¬ 
nate, and by and with the advice and con¬ 
sent of the senate appoint, all judicial 
officers of courts of record, unless otherwise 
provided for in this constitution. He shall 
have power to fill all vacancies that may 
happen in such judicial offices during the 
recess of the senate, by granting commis¬ 
sions which shall expire at the end of their 
next session : Provided, that in acting on 
executive nominations the senate shall sit 
with open doors, and in confirming or reject¬ 
ing the nominations uf the governor, the 
vote shall be taken by yeas and nays. lie 
shall have power to remit fines and for¬ 
feitures, and grant reprieves and pardons, 
except in cases of impeach men t. He may 
requir information in writing from the 
officers in the executive department, upon 
any subject relating to the duties of their 
respective offices. Tie shall, from time to 
time, give to the general assembly informa¬ 
tion of the state of the commonwealth, and 
recommend to their consideration such mea¬ 
sures as he shall judge expedient. He may, 
on extraordinary occasions, convene the 
general assembly ; and, in case of disagree¬ 
ment between the two bouses with respect 
to the time of adjournment, adjourn them 
to such time ns he shall think proper, not 
exceeding four months. He shall take care 
that the laws be faithfully executed. In 
ease of the death or resignation of the 
governor, or of his removal from office, the 
speaker of the senate shall exercise the 
office of governor until another governor 
shall be duly qualified ; but in such case 
another governor shall be chosen at the 
next annual election of representatives, 
unless such death, resignation or removal 
shall occur within three calendar months, 
immediately preceding sucli next annual 
election, in which case a governor shall be 
chosen at the second succeeding annual 
election of representatives. And if the trial 
of a contested election shall continue longer 
than until the third Monday of January 
next ensuing the election of governor, the 
governor of the last year, or the speaker of 
the senate w r ho may be in the exercise of 
the executive authority, shall continue 
therein until the determination of such con- 
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tested election, and until a governor shall 
be duly qualified as aforesaid. 

7,—Idd. The judicial power of the com¬ 
monwealth is vested by the fifth article of 
the constitution as follows : 

§ l. The judicial power of this common¬ 
wealth shall be vested in a supreme court, 
m courts of oyer and terminer and general 
jail delivery, in a court of common pleas, 
orphans' court, register’s court, and a court 
of quarter sessions of the peace, for each 
county : in justices of the peace, and In such 
other courts as the legislature may from 
time to time establish. 

—§ *2. By an amendment to this con¬ 
stitution, the judges of the supreme court, of 
the several courts of common pleas, and of 
such other courts of record as are or shall be 
established by law, shall be elected by the 
qualified electors, as provided by act of April 
15, 1851. Pam. Laws, 648. The judges of 
the supreme court shall hold their offices 
for the term of fifteen years if they shall so 
long behave tlieuiselves well. The presi¬ 
dent judges of the several courts of common 
pleas and of such other courts of record as 
are or shall be established by law, and all 
other judges required to be learned in the 
law, shall hold their offices for the term of 
len years if they shall so long behave them¬ 
selves well. The associate judges of the 
(marts of common pleas shall bold their 
offices for the term of five years if they shall 
so long behave themselves well. But for 
any reasonable cause which shall not be ; 

i 

sufficient ground of impeachment, the j 
governor may remove any of them on the 
address of two-thirds of each branch of the 
legislature. The judges of the supreme 
court and the presidents of the several 
courts of common pleas, shall at stated 
times receive for their services an adequate 
compensation to be fixed by law, which 
shall not be diminished during their con¬ 
tinuance in office, but they shall receive no 
fees or perquisites of office, nor hold any 
other office of profit under this common¬ 
wealth. 

0.—§ 3. Until otherwise directed by 
law, the courts of common pleas shall con¬ 
tinue as at present established. Not more 
than five counties shall at any time be in¬ 
cluded in one judicial district organized for 
said courts. 

10.—§ 4. The jurisdiction of the su¬ 
preme court shall extend over the state ; 
and the judges thereof shall, by virtue of I 
their offices be justices of oyer and termi¬ 


ner and general jail delivery, in the several 
counties. 

11 . —§ 5. The judges of the court of 
common pleas, in each county, *hall, by 
virtue of their offices, be justices of oyer 
and terminer and general jail delivery, fi r 
the trial of capital and other offenders 
therein ; any two of the said judges, the 
president being one, shall be a quorum ; but 
they shall not hold a court of oyer and ter¬ 
miner, or jail delivery, in any county, when 
the judges of the supreme court, or any of 
them, shall be sitting in the same county. 
The party accused, as well as the common¬ 
wealth, may, under such regulations as shall 
be prescribed by law, remove the indict¬ 
ment and proceedings, or a transcript 
thereof, into the supreme court. 

12. —§ 6. The supvenie court, and the 
several courts of common pleas, shall, be¬ 
sides the powers heretofore usually exercised 
by them, have the power of a court of chan¬ 
cery, so far as relates to the perpetuating 
of testimony, the obtaining of evidence from 
places not within the state, and the care of 
the persons and estates of those who are 
non compotes mentis. And the legislature 
shall vest in the said courts such .other 
powers to grant relief in equity, as shall be 

! found necessary j and may, from time to 
| time, enlarge or diminish those powers, or 
vest them in such other courts as they shall 
: judge proper for the due administration of 
justice. 

13. —§ 7. The judges of the court of 
common pleas of each county, any two of 
whom shall be a quorum, shall compose the 
court of quarter sessions of the peace, and 
orphans’ court thereof: and the register of 
wills, together with the said judges, or any 
two of them, shall compose the register’s 
court of each county. 

, 14.—§ 8. The judges of the courts of 

common pleas shall, within their respective 
counties, have the like powers with the 
judges of the supreme court, to issue writs 
of certiorari to the justices of the peace, 
and to cause their proceedings to be brought 
before them, aud the like right and justice 
to be done. 

15. —§ 9. The president of the court 
in each circuit within such circuit, and the 
judges of the court of common pleas within 
their respective counties, shall be justices 
of the peace, so far as relates to crimiual 
matters. 

16. —§ 10. A register’s office, for the 
probate of wills and granting letters of ad- 
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ministration, and an office for the recording 
of deeds, shall be kept in each county. 

17.—§ 11. The style of all process shall 
be “ The commonwealth of Pennsylvania. 55 
All prosecutions shall he carried on in the 
name and by the authority of the common¬ 
wealth of Pennsylvania, and conclude, 
“ against the peace and dignity of the 
same. 55 / 

PENNY. The name of an English coin, 
of the value of one-twelfth part of a shilling. 
While the United States were colonies, 
each adopted a monetary* system composed 
of pounds, shillings, and pence. The penny 
varied in value in the different colonies. 

PENNYWEIGHT. A troy weight 
which weighs twenty-four grains, or one- 
twentieth part of an ounce. Vide Weights. 

PENSION. A stated and certain allow¬ 
ance granted by the government to an in¬ 
dividual, or those who represent him, for 
valuable services performed by him for the 
country. The government of the United 
States has, by general laws, granted pen¬ 
sions to revolutionary soldiers; vide 1 
Story’s Laws U. S. 68,101, 224, 304, 363, 
371, 451: 2 Id. 903, 915, 983, 1008, 
1240; 3 Id. 1662, 1747, 1778, 1794, 

1825, 1927 ; 4 Id.2112,2270, 2329,2336, 
2366; to naval officers and sailors ; 1 Stor. 
L. U- S. 474, 677, 769; 2 Id. 1284; 3 
Id. 1565 ; to the army generally ; 1 Id. 
360, 412, 448 ; 2 Id. 833 ; 3 Id. 1573 ; to 
the militia generally; 1 Id. 255, 360, 412, 
488 ; 2 Id. 1382 ; 3 Id. 1873 ; in the Semi¬ 
nole war. 3 Id. 1706. 

PENSIONER. One who is supported 
by an allowance at the will of another. It 
is more usually applied to him wffio receives 
an annuity or pension from the government. 

PEONIA, Spanish law . A portion of 
land which was formerly given to a simple 
soldier, on the conquest of a country. It 
is now a quantity of land, of different size 
in different provinces. In the Spanish pos¬ 
sessions in America, it measured fifty feet 
front and one hundred feet deep. 2 White’s 
Coll. 49 ; 12 Pet. 444, notes. 

PEOPLE. A state; as, the people of 
the state of New York ; a nation in its col¬ 
lective and political capacity. 4 T. R. /83. 
Bee 6 Pet. S. C. Rep. 467. 

2. The word people occurs in a policy 
of insurance. The insurer insures against 
u detainments of all kings, princes and 
people. 55 He is not by this understood to 
insure against any promiscuous or lawless 
rabble which may be guilty of attacking or 


detaining a ship. 2 Marsh. Ins. 508. Vide 
Body politic; Nation . 

PER. By. When a writ of entry is 
sued out against the alienee, or descendant 
of the original disseisor, it is then said to 
be brought in the per, because the writ 
states that the tenant had not the entry but 
by the original wrong doer. 3 Bl. Com 
181. See Entry , writ of. 

Per capita, by the head or polls. This 
term is applied when an estate is to be di¬ 
vided share and share alike. For example, 
if a legacy be given to the issue of A B, 
and A B at the time of his death, shall have 
two children and two grandchildren, his 
estate shall be divided into four parts, and 
the children and grandchildren shall each 
have one of them. 3 Ves. 257 : 13 Ves. 
344. Vide 1 Rop. on Leg. 126, 130. 

Per and cui. When a writ of entry is 
brought against a seeond alienee or descend¬ 
ant from the disseisor, it is said to be in the 
per and cui\ because the form of the writ 
is that the tenant had not entry but by and 
under a prior alienee, to whom the intruder 
himself demised it. 2 Bl. Com. 181. See 
Entry , writ of. 

Per fraudem. A replication to a plea 
where something has been pleaded which 
would be a discharge, if it had been hon¬ 
estly pleaded, that such a thing has been 
obtained by fraud : for example, where on 
debt on a statute, the defendant pleads a 
prior action depending, if such action has 
been commenced by fraud the plaintiff may 
reply per fraudem. 2 Chit. PI. *675. 

Per infortunium, criminal law . Ho¬ 
micide per infortunium , or by misadven¬ 
ture, is said to take place when a man in 
doing a lawful act, without any intent to 
hurt, unfortunately kills another. Hawk, 
bk. 1, c. 11 ; Foster, 258, 259; 3 Inst, 56. 

Per minas. By threats. When a man 
is compelled to enter into a contract by 
threats or menaces, cither for fear of loss 
of life, or mayhem, he may avoid it after¬ 
wards. 1 Bl. Com. 131; Bac. Ab. Duress; 
Id. Murder A. See Duress . 

Per my et per tout. By every part 
or parcel and by the whole. A joint tenant 
of lands is said to be seised per my et per 
tout. Litt. s. 288. See 7 Mann. & Gr. 
172, note c. 

Per quod, pleading. By which; whereby. 

2. When the plaintiff sues for an injury 
to his relative rights, as for beating his 
wife, his child, or his servant, it is usual to 
lay the injury with a per quod . In such 
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case, after complaining of the injury, say to 
the wife, the declaration proceeds, “ inso¬ 
much that the said E F, (the wite,) by 
means of the premises, then and there be¬ 
came and was sick, sore, lame, and disor¬ 
dered, and so remained and continued for a 
lonix space of time, to wit, hitherto, whereby 
lie, the said A B, (the plaintiff,) lost,” &c. 
2 Chit. PL 422 ; 3 Bl. Com. 140. It seems 
that the per quod is not traversable. 1 
Saund. 298; 1 Ld. Ravin. 410; 2 lveb. 
607 ; 1 Saund. 23, note 5. 

Per STruPES. By stock; by roots. 

2. When, for example, a man dies in¬ 
testate, leaving children and grandchildren, 
whose parents are deceased, the estate is to 
be divided not per capita , that is, by each 
of the children and grandchildren taking a 
share, but per stirpes , by each of the chil¬ 
dren taking a share, and the grandchildren, 
the children of a deceased child, taking a 
share to be afterwards divided among them¬ 
selves per capita. 

PERAMBULATIONS FACIENDA, 
WRIT DE, Eng. law. The name of a 
writ which is sued by consent of both par¬ 
ties, when they are in doubt as to the bounds 
of their respective estates; it is directed to 
the sheriff to make perambulation, aud to 
set the bounds and limits between them In 
certainty. F. N. B. 309. 

2. “ The writ de perambulatione facienda 
is not known to have been adopted in prac¬ 
tice in the United States,” says Professor 
Greenleaf, Ev. § 146 note, “ but in several 
of the states, remedies somewhat similar in 
principle have been provided by statutes.” 

PERCH, measure. The length of sixteen 
feet and a half; a pole or rod of that length. 
Forty perches in length and four in breadth 
make an acre of land. 

PERDONATIO UTLAGARLE, Eng. 
law. A pardon for a man who, for con¬ 
tempt in not yielding obedience to the pro¬ 
cess of the king’s courts, is outlawed, and 
afterwards, of his own accord, surrenders. 

PEREGRINI, civil law. Under the 
denomination of peregrini were compre¬ 
hended all who did not enjoy any capacity 
of the law, namely, slaves, alien enemies, 

as belonged to nations 
with which the Romans had not established 
relations. Sav. Dr. Horn. § 66 

PEREMPTORY. Absolute ^positive. A 
final determination to act without hope of 
renewing or altering. Joined to a substan¬ 
tive, this word is frequently used in law * 
as peremptory action; F. N. B. 35,38,104, 
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108; peremptory nonsuit; Id. 5, 11 ; pe¬ 
remptory exception ; Bract, lib. 4, c. 20 ; 
peremptory undertaking; 3 Chit. Prac-t. 
112 , 793 ; peremptory challenge of jurors, 
which is the right to challenge without as¬ 
signing any cause. Inst. 4, 13, 9 ; Code. 
7, 50, 2 ; Id. 8, 36, 8 ; Dig. 5, 1, 70 et 73. 

Peremptory defence, equity , plead¬ 
ing. A defence which insists that the 
plaintiff never had the right to institute the 
suit, or that if he had, the original right is 
extinguished or determined. 4 Bouv. Inst, 
n. 4206. 

Peremptory plea, pleading. A plea 
which denies the plaintiff’s cause of action. 
3 Bouv. Inst. n. 2891. Vide Plea . 

PERFECT. Something complete. 

2. This term is applied to obligations 
in order to distinguish those which may be 
enforced by law, which are called perfect , 
from those which cannot be so enforced, 
which are said to be imperfect . Vide Im¬ 
perfect; Obligations. 

PERFIDY. The act of one who has en¬ 
gaged his faith to do a thing, and does not 
do it, hut does the contrary. Wolff, § 890. 

PERFORMANCE., The act of doing 
something; the thing done is also called a 
performance; as, Paul is exonerated from 
the obligation of his contract by its per¬ 
formance. 

2. When a contract has been made by 
parol, which, under the statute of frauds and 
perjuries, could not be enforced, because it 
was not in writing, and the party seeking to 
avoid it, has received the whole or a part 
performance of such agreement, he cannot 
afterwards avoid it; 14 John. 15 ; S. C. 
1 John. Ch. R. 273 ; and such part per¬ 
formance will enable the other party to 
prove it aliunde. 1 Pet. C. C. R. 380 ; 
1 Rand. R. 165 ; 1 Blackf. R. 58; 2 Day, 
R. 255 ; 1 Desaus. R. 350 ; 5 Day, R. 67; 
1 Binn. R. 218; 3 Paige, R. 545; 1 
John. Ch. R. 131, 146. Vide Specific per¬ 
formance. 

PERIL. The accident by which a thing 
is lost. Le£. Dr. Rom. § 911. 

PERILS OF THE SEA, contracts 
Bills of lading generally contain an excep¬ 
tion that the carrier shall not be liable for 
u perils of the sea.” What is the precise 
import of this phrase is not perhaps very ex¬ 
actly settled. In a strict sense, the words 
perils of the sea, denote the natural ac¬ 
cidents peculiar to the sea ; but in more 
than one instance they have been held to 
extend to events not attributable to natural 


330 


PER 


PER 


causes. For instance, they have been held 
tc include a capture by pirates on the high 
sea; and a case of loss by collision by two 
ships} where no blame is imputable to either, 
or at all events not to the injured ship. 
Abbott on Sh. P. 3, c. 4, § 1, 2, 3, 4, 5, 6; 
Park. Ins. c. 3 : Marsh. Ins. B. 1, c. 7, p. 
214 ; 1 Bell’s Comm. 579 ; 3 Kent’s Oonnn. 
251, n. (a) ; 3 Esp. R. 67. 

2. It has indeed been said, that by perils 
of the sea are properly meant no other than 
inevitable perils or accidents upon the sea, 
and, that by such perils or accidents com¬ 
mon carriers are, prima facie , excused, 
whether there be a bill of lading containing 
the expression of u peril of the sea>” or not. 
1 Conn. Rep. 487. 

3. It seems that the phrase perils of the 

sea , on the western waters of the United 
States, signifies and includes perils of the 
river. 3 Stew. & Port. 176. 

4. If the law be so, then the decisions 
upon the meaning of these words become 
important in a practical view in all cases of 
maritime or water carriage. 

5. It seems that a loss occasioned by 
leakage, which is caused by rats gnawing a 
hole in the bottom of the vessel, is not, 
in the English law, deemed a loss by peril of 
the sea, or by inevitable casualty. 1 Wils. 
R. 281 ; 4 Campb. R. 203. But if the 
master had used all reasonable precautions 
to prevent such loss, as by having a cat on 
board, it seems agreed, it would be a peril 
of the sea, or inevitable accident. Abbott 
on Shipp, p. 3, c. 3, § 9 ; but see 3 Kent’s 
Comm. 243, avid note c. In conformity to 
this rule, the destruction of goods at sea by 
rats has, in Pennsylvania, been held a peril 
of the sea, where there has been no default 
in the carrier. 1 Binn. 592. But see 6 
Cowen, R. 266, and 3 Kent’s Com. 248, n. 
c. On the other hand, the destruction of 
a ship’s ])ottoin by worms in the course of a 
voyage, has both in America and England, 
been deemed not to be a peril of the sea, 
upon the ground, it would seem, that it is a 
loss by ordinary wear and decay. Park, on 
Ins. e. 3 ; 1 Esp. R. 444 ; 2 Mass. It. 429 ; 
but see 2 Cain. R. 85. See generally, Jlct 
of God; Fortuitous Event; Marsh. Ins. 
ch. 7 ; and eh. 12, § 1 ; Hildy on Mar. 
Ins. 270. 

PERIPHRASIS. Circumlocution; the 
use of other words to express the sense of 
one. 

2. Some words are so technical in their 
meaning that in charging offences in indict¬ 


ments they must be used or the indictment 
will not he sustained ; for example, an indict¬ 
ment for treason must contain the word 
traitorously; (q. v.) an indictment fur bur¬ 
glary, burglariously ; (q. v.) and feloniously 
(q. v.) must be introduced into every indict¬ 
ment for felony. 1 Chitty’s Cr. Law, 242; 
3 Inst. 15 ; Carth. 319 ; 2 Hale, P. C. 172 ; 
184 ; 4 Bl. Com. 307 ; Hawk. B. 2, c. 25, 
s. 55 ; 1 East P. C. 115 : Bac. Ab. Iudict- 
raent, G 1 ; Com. Dig. Indictment, G 6 ; 
Cro. C. C. 37. 

TO PERISH. To come to an end ; to 
cease to be ; to die. 

2. What has never existed cannot be 
said to have perished. 

3. When two or more persons die by the 
same accident, as a shipwreck, no presumption 
arises that one perished before the other. 
Vide Death; Survivorship . 

PERISHABLE GOODS. Goods which 
are lessened in value and become worse by 
being kept. Vide Bona Peri turn . 

PERJURY, crim. Itiw. This offence at 
common law is defined to be a wilful false 
oath, by one who being lawfully required to 
depose the truth in any judicial proceedings, 
swears absolutely in a matter material to 
the point in question, whether he be be¬ 
lieved or not. 

2. If we analyze this definition we will 
find, 1st. That the oath must be wilful. 
2d. That it must be false. 3d. That the 
party was lawfully sworn. 4th. That the pro¬ 
ceeding was judicial. 5th. That the asser¬ 
tion was absolute. 6th. That the falsehood 
was material to the point in question. 

3. —1. The intention must be wilful . 
The oath must be taken and the falsehood 
asserted with deliberation, and a conscious¬ 
ness of the nature of the statement made ; 
for if it has arisen in consequence of inad¬ 
vertency, surprise or mistake of the import 
of the question, there was no corrupt motive; 
Hawk. B. 1, c. 69, s. 2 ; but one who swears 
wilfully and deliberately to a matter which 
he rashly believes, which is false, and which 
he had no probable cause for believing, is 
guilty of perjurv. 6 Binn. R. 249. See 
1 Baldw. 370 ; 1 Bailey, 50. 

4. —2. The oath must be false . The 
party must believe that what he is swearing 
is fictitious ; for, if intending to deceive, he 
asserts that which may happen to be true, 
without any knowledge of the fact, he ia 
equally criminal, and the accidental truth 
of his evidence will not excuse him. 3 Inst. 
166 ; Hawk. B. 1, c. 69, s. 6. 
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5.—3. The party must be lawfully sworn . 
The person bv whom the oath is adminis¬ 
tered must have competent authority to re¬ 
ceive it ; an oath, therefore, taken before a 
private person, or be tore an oibeer having 
no jurisdiction, will not amount to perjury. 

3 Inst. lt>b : 1 Johns. R. 498; 9 Cowen, 
T\. 39 ; 3 31'Cord, K. 308 ; 4 M’Uord, R. 
195 ; 2 Russ, on Or. 520; 3 Carr. & Payne, 
419 ; 8. 0. 14 Eng. Com. Law Rep. 370 ; 

2 Chitt. Cr. Law, 304: 4 Hawks, 182; 1 
>\ & 31. 510 ; 3 3PCord, 308; 2 Ilayw. 
50 ; 8 Pick. 453. 

0.—1. The proceedings must be judicial . 
Proceedings before those who are in any 
wav entrusted with the administration of 
justice, in respect of any matter regularly 
before them, are considered as judicial for 
this purpose. 2 Chitt. Crini. C. 303 ; 2 
Russ, on Cr. 518 ; Hawk. B. 1, c. 09, s. 3. 
Vide 3 Yeates, R. 414 ; 9 Pet. Rep. 238. 
Perjury cannot therefore be committed in a 
case of which the court had no jurisdiction. 

4 Hawks, 182 ; 2 Hayw. 50 ; 3 3PCord, 
308; 8 Pick. 453 : 1 N. & 3leC. 540. 

7. -^5. The assertion must be absolute . 
If a man, however, swears that he believes 
that to be true which he knows to be false, 
it will be perjury. 2 Russ, on Cr. 518 ; 3 
Wils. 427 ; 2 Bl. Rep. 881 ; 1 Leach, 242; 
0 Biun. Rep. 249; Lofft’s Grilb. Ev. 002. 

8. —0. The oath must be material to the 
question depending . Where the facts sworn 
to are wholly foreign from the purpose and 
altogether immaterial to the matter in 
question, the oath does not amount to a 
legal perjury. 2 Russel on Cr. 521 ; 3 
Inst. 167 ; 8 Yes. jun. 35 ; 2 Rolle, 41, 
42, 369; 1 Hawk. B. 1, c. 69, s. 8 ; Bac. 
Ab. Perjury, A; 2 N. & 31. 118; 2 Mis. 
R. 158. Nor can perjury be assigned upon 
the valuation under oath, of a jewel or 
other thing, the value of which consists in 
estimation. Sid. 146 ; 1 Keble, 510. 

9. It is not within the plan of this work 
to cite all the statutes passed by the gene¬ 
ral government, or the several states on the 
subject of perjury. It is proper, however, 
here to transcribe a part of the 13th sec¬ 
tion ot the act of congress of 3Iarch 3, 
1825, which provides as follows : “ If any 
person in any case, matter, hearing, or 
other proceeding, when an oath or affirma¬ 
tion shall be required to be taken or ad¬ 
ministered under or by any law or laws of 
the United States, shall, upon the taking of 
such oath or affirmation, knowingly and 
willingly swear or affirm falsely, every per¬ 


son, so offending, shall be deemed guilty of 
perjury, and shall, on conviction thereof, bo 
punished by fine, not exceeding two thou¬ 
sand dollars, and by imprisonment and con- 
finejnent to hard labor, not exceeding five 
years, according to the aggravation of the 
offence. And if any person or persons shall 
knowingly or willingly procure any such 
perjury to be commit ted, every person so 
offending shall be deemed guilty of suborna- 
tion of perjury, and shall on conviction 
thereof, be punished by fine, not exceeding 
two thousand dollars, and by imprisonment 
and confinement to hard labor, not exceed¬ 
ing five years, according to the aggravation 
of the offence.” 

10. In general it may be observed that 
a perjury is committed as well by making a 
false affirmation, as a false oath. Vide, gene¬ 
rally, 10 Yin. Abr. 307 ; Bae. Abr. h. t., 
Com. Dig. Justices of the Peace, B 102 to 
100 ; 4 Bl. Com. 137 to 139 ; 3 Inst. 163 
to 108; Hawk. B. 1, c. 09; Russ, on Cr. 
B. 5, c. 1 ; 2 Chitt. Cr. L. c. 9 ; lioscoc on 
Cr. Ev. h. t.; Burn’s J. h. t.; Williams’ J. 
h. t. 

PE113IANENT TRESPASSES. When 
trespasses of one and the same kind, are 
committed on several days, and are in their 
nature capable of renewal or continuation, 
and are actually renewed or continued from 
day to day, so that the particular injury, 
done on each particular day, cannot be dis¬ 
tinguished from what was done on another 
day, these wrongs are called permanent tres¬ 
passes. In declaring for such trespasses 
they may be laid with a continuando. 3 Bl. 
Com. 212; Bac. Ab. Trespass, B 2; Id. I 
2; 1 Saund. 24, n. 1. Vide Continuando; 
Trespass . 

PER31ISSION. A license to do a thing; 
an authority to do an act which without 
such authority would have been unlawful. 
A permission differs from a law, it is a 
check upon the operations of the law. 

2. Permissions are express or implied. 
1. Express permissions derogate from some¬ 
thing which before was forbidden, and may 
operate in favor of one or more persons, or 
for the performance of one or more acts, or 
for a longer or shorter time. 2. Implied, 
are those which arise from the fact that the 
law has not forbidden the act to be done. 

3. But although permissions do not 
operate as laws, in respect of those persons 
in whose favor they are granted; yet they 
are laws as to others. See License . 

PERMISSIVE. Allowed; that which 
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may be done; as permissive waste, which is 
the permitting real estate to go to waste; 
when a tenant is hound to repair he is pun¬ 
ishable for permissive waste. 2 Bouv. Inst, 
n. 2400. See Waste. 

PERMIT. A license or warrant to do 
something not forbidden by law ; as, to land 
goods imported into the United States, after 
the duties have been paid or secured to be 
paid. Act of Cong, of 2d March, 1799, s. 
49, cl. 2. See form of such a permit, Gord. 
Dig. Appendix, No. II. 46. 

PERMUTATION, civil law . Exchange; 
barter. 

2. This contract is formed by the con¬ 
sent of the parties, but delivery is indis¬ 
pensable ; for, without it, it is a mere agree¬ 
ment. Dig. 31, 77, 4; Code, 4, 64, 3. 

3. Permutation differs from sale in this, 

that in the former a delivery of the articles 
sold must be made, while in the latter it is 
unnecessary. It agrees with the contract 
of sale, however, in the following particu¬ 
lars : 1. That he to whom the delivery is 
made acquires the right or faculty of pre¬ 
scribing. Dig. 41, 3, 4, 17. 2. That the 

contracting parties are bound to guaranty 
to each other the title of the things de¬ 
livered. Code, 4, 64, 1. 3. That they are 
bound to take back the things delivered, 
when they have latent defects which they 
have concealed. Dig. 21, 1, 63. See Aso 
& Man. Inst. B. 2, t. 16, c. 1; Mutation; 
Transfer . 

PERNANCY. This word, which is de¬ 
rived from the French prendre , to take, 
signifies a taking or receiving. 

PERNOR OF PROFITS. He who re¬ 
ceives the profits of lands, &c. A cestui ! 
que use , who is legally entitled and actually 
does receive the profits, is the pernor of 
profits. 

PERPETUAL. That which is to last 
without limitation as to time; as, a per¬ 
petual statute, which is one without limit as 
to time, although not expressed to be so. 

PERPETUATING TESTIMONY. The 
act by which testimony is reduced to writing 
its prescribed by law, so that the same shall 
be read in evidence in some suit or legal 
proceedings to be thereafter instituted. The 
origin of this practice may be traced to the 
canon law cap. 5, X ut life non contestata , 
#c., et ibi. Bockmer, n. 4; 8 Toull. n. 22. 
Vide Bill to perpetuate testimony . 

PERPETUITY, estates . Any limitation 
tending to take the subject of it out of com¬ 
merce for a longer period thni* a life or lives 


in being, and twenty-one years beyond ; and 
in case of a posthumous child, a few months 
more, allowing for the term of gestation 1 
Randell on Perpetuities, 48 ; or it is such 
a limitation of property as renders it un¬ 
alienable beyond the period allowed by law. 
Gilbert on Uses, by Sugdcn, 260, note. 

2. Mr. Justice Powell, in Scattergood 
v. Edge, 12 Mod. 278, distinguished per¬ 
petuities into two sorts, absolute and quali¬ 
fied ; meaning thereby, as it is apprehended, 
a distinction between a plain, direct and 
palpable perpetuity, and the case where an 
estate is limited on a contingency, which 
might happen within a reasonable compass 
j of time, but where the estate nevertheless, 
from the nature of the limitation, might be 
kept out of commerce longer than was 
thought agreeable to the policy of the com¬ 
mon law. But this distinction would not 
now lead to a better understanding or ex¬ 
planation of the subject; for whether an 
estate be so limited that it cannot take 
effect, until a period too much protracted, 
or whether on a contingency which may 
happen within a moderate compass of time, 
it equally falls within the line of perpetuity 
and the limitation is therefore void; for it 
| is not sufficient that an estate may vest 
| within the time allowed, but the rule re- 
! quires that it must. Randell on Perp. 49. 
Vide Cruise, Dig. tit. 32, c. 23; 1 Supp. 
to Ves. Jr. 406; 2 Ves. Jr. 357 ; 3 ?aund 
388 h. note; Com, Pig. Chancery, 4 61; 
3 Chan. Cas. 1 ; 2 Bouv. Inst. n. 1890. 

PERQUISITES. In its most extensive 
sense, perquisites signifies anything gotten 
by industry, or purchased with money, dif¬ 
ferent from that which descends from a 
father or ancestor. Bract, lib. 2, - c. 30, n. 
3 ; et lib. 4, c. 22. In a more limited sense 
it means something gained by a place or 
office beyond the regular salary or fee. 

PERSON. This word is applied to men, 
women and children, who are called natu¬ 
ral persons. In law, man and person are 
not exactly synonymous terms. Any hu¬ 
man being is a man, whether he be a mem¬ 
ber of society or not, whatever may be the 
rank he holds, or whatever may be his age, 
sex, &c. A person is a man considered 
according to the rank he holds in society, 
with all the rights to which the place he 
holds entitles him, and the duties which it 
imposes. 1 Bouv. Inst. n. 137. 

2. It is also used to denote a corporation 
which is an artificial person. 1 Bl. Com 
123; 4 Bing. 669; S. C. 33 Eng. C. L 
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R. 488; \\ ooddos. Lcct. lib ; line. Us. 
57; 1 Mod. lb4. 

3. But when the word “persons” is 
spoken of in legislative acts, natural per¬ 
sons will bo intended, unless something 
appear in the context to show that it 
applies to artificial persons. 1 beam. R. 
ITS. 

4. Natural persons are divided into 
males, or men; and females or women. 
Men are capable of all kinds of engage¬ 
ments and functions, unless by reasons ap¬ 
plying to particular individuals. Women 
cannot be appointed to any public office, nor 
perform anv civil functions, except those 
which the law specially declares them capa¬ 
ble of exercising. Civ. Code of Louis, art. 
25. 

5. They are also sometimes divided into 
free persons and slaves. Freemen are those 
who have preserved their natural liberty, 
that is to say, who have the right of doing 
what is not forbidden by the law. A slave 
is one who is in the power of a master to 
whom he belongs. Slaves are sometimes 

V - 

ranked not with persons but tliiugs. But 
sometimes they are considered as persons; 
for example, a negro is in contemplation of 
law a person, so as to be capable of com¬ 
mitting a riot in conjunction with white men. 
1 Bay, 358. Vide Man. 

6. Persons are also divided into citizens, 
(q. v.) and aliens, (q. v.) when viewed with 
regard to their political rights. When they 
are considered in relation to their civil 
rights, they are living or civilly dead ; vide 
Civil Death ; outlaws ; and infamous per¬ 
sons. 

7. Persons are divided into legitimates 
and bastards, when examined as to their 
rights by birth. 

8. When viewed in their domestic rela¬ 
tions, they are divided into parents and 
children ; husbands and wives ; guardians 
and wards ; and masters and servants. 

9. For the derivation of the word per¬ 
son, as it is understood in law, see 1 Toull. 
n. Ib8 : 1 Bouv. Inst. n. 1890, note. 

PLRSONABLE. Having the capacities 
of a person ; for example, the defendant 
was judged personable to maintain this ac¬ 
tion. Old Nat. Brev. 142. This word is 
obsolete. 

PERSONAL. Belonging to the person. 

2* This adjective is frequently employed 
in connection with substantives, things, 
goods, chattels, actions, right, duties, and 
the like t as personal estate, put in opposi¬ 


tion to real estate ; personal actions, in con¬ 
tradistinction to real actions; personal rights 
are those which belong to the person ; per¬ 
sonal duties are those which arc to be per¬ 
formed in person. 

Personal actions. Personal actions 
are those brought for the specific goods and 
chattels ; or for damages or other redress 
for breach of contract or for injuries of 
every other description ; the specific reco¬ 
very of lands, tenements and hereditaments 
only excepted. Vide Actions , and 1 Com. 
Dig. 20G, 450; 1 Vin. Ab. 197 ; 3 Bouv. 
Inst. n. 2G41, et. seq. 

Personal liberty. Vide Liberty. 

Personal property. The right or in¬ 
terest which a man has in things personal; 
it consists of things temporary and movable, 
and includes all subjects of property not of 
a freehold nature, nor descendable to the 
heirs at law. Things of a movable nature, 
when a right can be had in them, are per¬ 
sonal property, but some things movable are 
not the subject of property ; as light and 
air. Under the term personal property, is 
also included some property which is in its 
nature immovable, distinguished by the 
name of chattels real, as an estate for years; 
and fixtures (q. v.) are sometimes classed 
among personal property. A crop growing 
in the ground is considered personal pro¬ 
perty so far as not to be considered an in¬ 
terest in land, under the statute of frauds. 
11 East, 362; 1 Shepl. 337 ; 5 B & C. 
829; 10 Ad. & E. 753; 9 B. & C. 561; 
sed vide 9 B. & C. 5G1. 

2. It is a general principle of American 
law, that stock held in corporations, is to be 
considered as personal property ; Walk. 
Introd. 211 ; 4 Dane’s Ab. 670 : Sull. on 
Land Tit. 71 ; 1 Hill. Ab. 18; though it 
was held that such stock was real estate; 2 
Conn. R. 567 ; but, this being found incon¬ 
venient, the law was changed by the legis¬ 
lature. 

3. Property in personal chattels is either 
absolute or qualified ; absolute, when the 
owner has a complete title and full dominion 
over it; qualified, when he has a temporary 
or special interest, liable to be totally di¬ 
vested on the happening of some particular 
event. 2 Kent, Com. 281. 

4. Considered in relation to its use, per¬ 
sonal property is either in possession, that is, 
in the actual enjoyment of the owner, or, 
in action, that is, not in his possession, but 
in the possession of another, and recover¬ 
able by action. 
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5. Title to personal property is acquired, 
1st. By original acquisition by occupancy; 
as, by capture in war; by finding a lost 
thing. 2d. By original acquisition ; by acces¬ 
sion. 3d. By original acquisition, by in¬ 
tellectual labor ; as, copyrights and patents 
for inventions. 4th. By transfer, which is 
by act of law. 1. By forfeiture. 2. By 
judgment. 3. By insolvency. 4. By in¬ 
testacy. 5th- By transfer, by act of the 
party. 1. Gifts. 2. Sale. Vide, gene¬ 
rally, 16 Vin. Ab. 335 ; 8 Com. Dig. 474; 
Id. 562; 1 Supp. to Yes. Jr. 49,121,160, 
198, 255, 368, 9, 399, 412, 478; 2 Ibid. 
10, 40, 129, 290, 291, 341 ; 1 Yern. 3, 
170, 412 ; 2 Salk. 449; 2 Yes. Jr. 59, 
336, 176, 261, 271, 683 ; 7 Yes. 453. See 
Pew; Property; Real property. 

Personal representatives. These 
words are construed to mean the executors 
or administrators of the person deceased. 
6 Mad. R. 159; 2 Mad. R. 155; 5 Yes. 
402 ; 1 Madd. Ch. 108. 

Personal security. The legal and 
uninterrupted enjoyment by a man of his 
life, his body, his health and his reputation. 
1 Bouv. Inst. n. 202. 

PERSONALITY OF LAWS. Those 
laws which regulate the condition, state, or 
capacity of persons. The term is used in 
opposition to those laws which concern pro¬ 
perty, whether real or personal, and things. 
See Story, Confl. of L. 23 ; and Reality of 
taws. 

PERSONALTY. An abstract of per¬ 
sonal ; as, the action is in the personalty, 
that is, it is brought against a person for a 
personal duty which he owes. It also sig¬ 
nifies what belongs to the person; as, per¬ 
sonal property. 

TO PERSONATE, crim. law. The act 
of assuming the character of another with¬ 
out lawful authority, and, in such character, 
doing something to his prejudice, or to the 
prejudice of another, without his will or 
consent. 

2. The bare fact of personating another 
for the purpose of fraud, is no more than a 
cheat or misdemeanor at common law, and 
punishable as such. 2 East, P. C* 1010; 
2 Russ, on Cr. 479. 

3. By the act of congress of the 30th 
April, 1790, s. 15, 1 Story’s Laws U. S. 
86, it is enacted, that u if any person shall 
acknowledge, or procure to be acknowledged 
in any court of the United States, any re¬ 
cognizance, bail or judgment, in the name 
Of names of any other person or persons not 


privy or consenting to the same, every such 
person or persons, on conviction thereof, 
shall be fined not exceeding five thousand 
dollars, or be imprisoned not exceeding 
seven years, and whipped not exceeding 
thirty-nine stripes. Provided nevertheless, 
that this act shall not extend to the acknow¬ 
ledgment of any judgment or judgments by 
any attorney or attorneys, duly admitted, 
for any person or persons against whom any 
such judgment or judgments shall be had 
or given.” Vide, generally, 2 John. Cas. 
293 ; 16 Vin. Ab. 336 ; Com. Dig. Action 
on the case for a deceit, A 3. 

TO PERSUADE, PERSUADING. To 
persuade is to induce to act: persuading is 
inducing others to act. Inst. 4, 6, 23 ; Dig. 
11, 3, 1, 5. 

2. In the act of the legislature which 
declared that “ if any person or persons 
knowingly and willingly shall aid or assist 
any enemies at open war with this state, &c. 
by persuading others to enlist for that pur¬ 
pose, &c., he shall be adjudged guilty of 
high treason the word persuading, thus 
used, means to succeed : and there must be 
an actual enlistment of the person persuaded 
in order to bring the defendant within the 
intention of the clause. 1 Dali. R. 39; 
Carr. Grim. L. 237 ; 4 Car. & Pavne, 369; 
S. C. 19 E. C. L. R. 425 ; 9 Car! & P. 79 ; 
and article Administering ; vide 2 Lord 
Raym. 889. It may be fairly argued, how¬ 
ever, that the attempt to persuade without 
success would be a misdemeanor. 1 Russ, 
on Cr. 44. 

3. In England it has been decided, that 
to incite and procure a person to commit 
suicide, is not a crime for which the party 
could be tried. 9 C. & P. 79; 38 E. C. 
L. R. 42; M. C. C. 356. Vide Attempt; 
Solicitation . 

PERSUASION. The act of influencing 
by expostulation or request. IV bile the 
persuasion is confined within those limits 
which leave the mind free, it may be used 
to induce another to make his will, or even 
to make it in his own favor; but if such 
persuasion should so far operate on the mind 
of the testator, that he would be deprived 
of a perfectly free will, it would vitiate the 
instrument. 3 Serg. & Rawle, 269; 5 
Serg. & Rawle, 207; 13 Serg. & Rawle, 
323. 

PERTINENT, evidence . Those facts 
which tend to prove the allegations of the 
party offering them, are called pertinent; 
those which have no such tendency are 
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called impertinent, 8 Toull. n. ‘2*2. By 
pertinent is also meant that which belongs. 
Willes, 319. 

PE 11T U K B ATION. This is a technical 
word which signifies disturbance, or in¬ 
fringement of a right. It is usually applied 
to the disturbance of pews, or seats in a 
church. In the ecclesiastical courts actions 
for these disturbances are technically called 
ii suits for perturbation of seat.” 1 Phiiliiu. 
323. Vide Peu\ 

PE SAGE, mcr . law . In England a toll 
bearing this name is charged for weighing 
avoirdupois goods other than wool. 2 Chit. 
Com. Law. 16. 

PETIT, sometimes corrupted into petty. 
A French word signifying little, small. It 
is frequently used, as petit larceny, petit 
jury, petit treason. 

Petit treason, English law . The 
killing of a master by his servant; a hus¬ 
band by his wife ; a superior by a secular 
or religious man. In the United States 
tliie is like any other murder. See High 
Treason: Treason . 

PETITION. An instrument of writing 
or printing containing a prayer from the 
person presenting it, called the petitioner, 
to the body or person to whom it is pre¬ 
sented, for the redress of some wrong, or 
the grant of some favor, which the latter 
has the right to give. 

2. By the constitution of the United 
States the right u to petition the govern¬ 
ment for a redress of grievances,” is secured 
to the people. Amendm. Art. 1. 

3. Petitions are frequently presented to 
the courts in order to bring some matters 
before them. It is a general rule, in such 
cases, that an affidavit should be made that 
the facts therein contained are true as far 
as known to the petitioner, and that those 
facts which he states as knowing from 
others he believes to be true. 

PETITION OF BIGHT, Eng . law . 
V hen the crown is in possession, or any 
title is vested in it which is claimed by a 
subject, as no suit can be brought against 
the king, the subject is allowed to file in 
chancery a petition of right to the king. 

2. This is in the nature of an action 
against a subject, in which the petitioner 
sets out his right to that which is demanded 
by him, and prays the king to do him right 
and justice ; and, upon a due and lawful 
trial of the right, to make him restitution. 
It is called a petition of right, because the 
king is bound of right to answer it, and let 


the matter therein contained be determined 
in a legal way, in like manner as causes be¬ 
tween subject and subject. The petition is 
presented to the king, who subscribes it, 
with these words, soit droit fait al partie , 
and thereupon it is delivered to the chan¬ 
cellor to be executed according to law. 
Coke’s Entr. 419, 422 b ; Mitf. Eq. PI. 30, 
31; Coop. Eq. PL 22, 23. 

PETITORY. That which demands or 
petitions ; that which* has the quality of a 
prayer or petition ; a right to demand. 

2. A petitory suit or action, is under¬ 
stood to be one in which the mere title to 
property is to be enforced by means of a 
demand or petition, as distinguished from a 
possessory suit. 1 Kent, Com. 371. 

3. In the Scotch law, petitory actions 
are so called, not because something is 
sought to be awarded by the judge, for iu 
that sense all actions must be petitory, but 
because some demand is made upon the de¬ 
fender, in consequence either of the right 
of property or credit in the pursuer. 
Thus, actions for restitution of movables, 
actions of pounding, of forthcoming, and 
indeed all personal actions upon contracts, 
or quasi contracts, which the Romans called 
coudictiones, are petitory. Ersk. Inst. b. 
4, t. 1, n. 47. 

PETTY AVERAGE. A contribution 
by the owners of the ship, freight and goods 
on board, for losses sustained by the ship 
and cargo, which consist of small charges. 
Vide Average . 

PETTY BAG, EngL law . An office in 
the court of chancery, appropriated for suits 
against attorneys and officers of the court j 
and for process and proceedings, by extent 
on statutes, recognizances, ad quod damnum 
and the like. T. de la Ley. 

PETTIFOGGER. One who pretends 
to be a lawyer, but possessing neither 
knowledge, law, nor conscience. 

PEW. A seat in a church separated 
from all others, with a convenient space to 
stand therein. 

2. It is an incorporeal interest in the 
real property. And, although a man has 
the exclusive right to it, yet, it seems, he 
cannot maintain trespass against a person 
entering it; 1 T. R. 430 ; but case is the 
proper remedy. 3 B. & Aid. 361; 8 B. & 
0. 294 ; S. C. 15 Eng. C. L. R. 221. 

3. The right to pews is limited and usu¬ 
fructuary, and does not interfere with the 
right of the parish or congregation to pull 
down and rebuild the church. 4 Ohio R 
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541 ; 5 Cowen’s R. 496; 17 Mass. R. 435; 
1 Pick. R. 102 ; 3 Pick. R. 344 ; 6 S. & 
R. 508; 9 Wheat. R. 445 ; 9 Cranch, R. 
52; 6 Jolm. R. 41; 4 Johns. Ch. R. 596 ; 
6 T. R. 396. Vide Pow. Mortgages, 
Index, h. t.; 2 Bl. Com. 429 ; 1 Chit. Pr. 
208, 210; 1 Pow. Mort. 17 n. 

4. In Connecticut and Maine, and in 
Massachusetts, (except in Boston,) pews 
are considered real estate : in Boston 
they are personal chattels. In New 
Hampshire they are personal property. 1 
Smith’s St. 145. The precise nature of 
such property does not appear to be well 
settled in New York. 15 Wend. R. 218 ; 
16 Wend. R. 28; 5 Cowen’s R. 494. See 
Rev. St. Mass. 413; Conn. L. 432; 10 
Mass. R. 323; 17 Mass. 438 ; 7 Pick. R. 
138; 4 N. H. Rep. 180 ; 4 Ohio R. 515 ; 
4 Harr. & McHen. 279 ; Harr. Dig. Eccle¬ 
siastical Law. Vide Perturbation of seat; 
Best on Pres. Ill; Crabb on R. P. § 481 
to 497. 

PHAROS. A light-house or beacon. It 
is derived from Pharus , a small island at 
the mouth of the Nile, on which was built a 
watch-tower. 

PHYSICIAN. One lawfully engaged 
in the practice of medicine. 

2. A physician in England cannot re¬ 
cover for fees, as his practice is altogether 
honorary. Peake C. N. P. 96, 123 ; 4 T. 
R. 317. 

3. But in Pennsylvania, and perhaps in 
all the United States, he may recover for 
his services. 5 Serg. & llawle, 416. The 
law implies, therefore, a contract on the 
part of a medical man, as well as those of 
other professions, to discharge their duty in 
a skilful and attentive manner ; and the law 
will redress the party injured by their ne¬ 
glect or ignorance. 1 Saund. 312, a; 1 
Ld. Raym. 213; 2 Wils. 359; 8 East, 
348. 

4. They are sometimes answerable 

criminally for mala praxis. (q. v.) 2 Russ, 

on Cr. 288; Ayl. Pand. 213 ; Com. Dig. h. 
t.; Vin. Ab. h. t. 

' PHYSIOLOGY, med. jur. The science 
which treats of the functions of animals ; it 
is the science o* life. 

2. The legal practitioner who expects 
to rise to eminence, must acquire some ac¬ 
quaintance with physiology. This subject 
is intimately connected with gestation, birth, 
life and death. Vide 2 Chit. Pr. 42, n. 

PIGNORATION, civil law . This word 
is used by Justinian in the title of the 52d 


novel, and signifies not only a pledge of 
property, but an engagement of the person, 
PICKPOCKET. A thief; one who in a 
crowd or in other places, steals from the 
pockets or person of another without putting 
him in fear. This is generally punished as 
simple larcenv. 

PIGNORATIVE CONTRACT, cm law. 
A contract by which the owner of an estate 
engages it to another for a sum of money, 
and grants to him and his successors the 
right to enjoy it, until he shall be reim¬ 
bursed, voluntarily, that sum of money. 
Poth. h. t. 

PIGNORIS CAPIO, Rom . civil law . 

The name given to one of the legis 
actiones of the Roman law. It consisted 
chiefly in the taking of a pledge, and was in 
fact a mode of execution. It was confined 
to special cases determined by positive law 
or by custom, such as taxes, duties, rents, 
&c., and is comparable in some respects to 
distresses at common law\ The proceeding 
took place in the presence of a praetor. 

PIGNUS, civil law . This w ord signifies 
in English, pledge or pawn. (q. v.) It is 
derived, says Gaius, from pugnum , the fist, 
because what is delivered in pledge is de¬ 
livered in hand. Dig. 50, 16, 238, 2. 
This is one of several instances of the 
failure of the Roman jurists, when they at¬ 
tempted etymological explanation of words. 
The elements of pignus (pig) is contained' 
in the word pa(n)g~o , and its cognate forms. 
Smith’s Diet. Gr. and Roin. Antiq. h. v. 

PILLAGE. The taking by violence of 
private property by a victorious army from 
the citizens or subjects of the enemy. This, 
in modern times, is seldom allowed, and 
then, only when authorized by the com¬ 
mander or chief officer, at the place where 
the pillage is committed. The property 
thus violently taken in general belongs to 
the common soldiers. See Dali. Diet. Pro¬ 
priety, art. 3, § 5; Wolff, §1201; and 
Booty; Prize . 

PILLORY, punishment . A wooden 
machine in which the neck of the culprit is 
inserted. 

2. This punishment has been superseded 
by the adoption of the penitentiary system 
in most of the states. Vide 1 Chit. Cr. 
Law, 797. The punishment of standing in 
the pillory, so far as the same was provided 
by the laws of the United States, was abol¬ 
ished by the act of congress of February 27, 
1839, s. 5. Sec Barr, on the Stat. 48, note, 

PILOT, met. law. This word Las two 
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meanings. It signifies, first, an officer serv¬ 
ing on board of a ship during the course 
of a voyage, and having the charge of the 
helm and of the ship's route ; and, secondly, 
an officer authorized by law, who is taken 
ou board at a particular place, for the pur¬ 
pose of conducting a ship through a river, 
road or channel, or from or into port. 

2. Pilots of the second description are 
established bv legislative enactments at the 
principal seaports in this country, and have 
rights, aud are bound to perform duties, 
agreeably to the provisions of the several 
Jaws establishing them. 

3. Pilots have been established in all 
maritime countries. After due trial and 
experience of their qualifications, they are 
licensed to offer themselves as guides in 
difficult navigation; and they are usually, 
on the other hand, bound to obey the call 
of a ship-master to exercise their functions. 
Abbott on Ship. 180 ; 1 John R. 305 ; 4 
Ball. 205 ; 2 New R. 82 ; 5 Rob. Adm. 
Rep. 308 ; 6 Rob. Adm. R. 316 ; Laws of 
Oler. art. 23 ; Molloy, B. 2, c. 9, s. 3 and 
7 : Wesk. Ins. 395 ; Act of Congress of 7th 
August, 1789, s. 4 ; Merl. Report, h. t.; 
Pardessus, n. 637. 

PILOTAGE, contracts . The compensa¬ 
tion given to a pilot for conducting a vessel 
in or out of port. Poth. Des Avaries, n. 147. 

2. Pilotage is a lien on the ship, when 
the contract has been made by the master 
or quasi master of the ship, or some other 
person lawfully authorized to make it; 1 
Mason, R. 508; and the admiralty court has 
jurisdiction, when services have been per¬ 
formed at sea. Id.; 10 Wheat. 428 ; 6 Pet. 
682; 10 Pet. 108 ; and see 1 Pet. Adm. 
Dec. 227. 

PIN MONEY. Money allowed by a man 
to his wife to spend for her own personal 
comforts. 

2. IV hen pin money is given to, but not 
spent by the wife, on his death it belongs to 
his estate. 4 Vin. Ab. 133, tit. Baron and 
Feme, E a. 8 ; 2 Eq. Cas. Ab. 156 ; 2 P. 
Wins. 341 ; 3 P. Wins. 353 ; 1 Yes. 267 : 
2 Ves- 190 ; 1 Madd. Ch. 489, 490. 

3. ^ In the French law the term Epingles , 
pins, is used to designate the present which 
is sometimes given by the purchaser of an 
immovable to the wife or daughters of the 
seller to induce them to consent to the sale. 
This present is not considered as a part of 
the consideration, but a purely voluntary 
gift. Diet, de Jur. mot Epingles. 

4. In England it was once adjudged that 
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a promise to a wife, by the purchaser, that 
if she would not hinder the bargain for the 
sale of the husband’s lands, be would give 
her ten pounds, was valid, and might be 
enforced by an action of assumpsit, insti¬ 
tuted by husband and wife. Roll. Ab.21,22. 

5. It has been conjectured that the term 
pin money , has been applied to signify the 
provision for a married woman, because an¬ 
ciently there was a tax laid for providing 
the English queen with pins. Barringt. on 
the Stat. 181. 

PINT. A liquid measure containing half 
a quart or the eighth part of a gallon. 

PIPE, Eng. law. The name of a roll 
in the exchequer otherwise called the Great 
Roll. A measure containing two hogsheads; 
one hundred and twenty-six gallons is also 
called a pipe. 

PIRACY, crim. law . A robbery or for¬ 
cible depredation on the high seas, without 
lawful authority, done animo furandi , in 
the spirit and intention of universal hosti¬ 
lity. 5 Wheat. 153, 163; 3 Wheat. 610; 
3 Wash. C. C. R. 209. This is the definition 
of this offence by the law of nations. 1 Kent, 
Coin. 183. The word is derived from netQu 
deception deceit or deception : or from miQov 
wandering up and down, and resting in no 
place, but coasting hither and thither to do 
mischief. Ridley’s View, Part 2, c. 1, s. 3. 

2. Congress may define and punish pira¬ 
cies and felonies on the high seas, and 
offences against the law of nations. Const. 
U. S. Art. 1, s. 7, n. 10; 5 Wheat. 184, 
153, 76 ; 3 Wheat. 336. In pursuance of 
the authority thus given by the constitution, 
it was declared by the act of congress of 
April 30, 1790, s. 8, 1 Story’s Laws U. S. 
84, that murder or robbery committed on 
the high seas, or in any river, haven, or bay, 
out of the jurisdiction of any particular 
state, or any offence, which, if committed 
within the body of a county, would, by the 
laws of the United States, be punishable 
with death, should be adjudged to be piracy 
and felony, and punishable with death. It 
was further declared, that if any captain or 
mariner should piratically and feloniously 
run away with a vessel, or any goods or 
merchandise of the value of fifty .dollars; 
or should yield up such vessel voluntarily 
to pirates ; or if any seaman should forcibly 
endeav >r to hinder his commander from de¬ 
fending the ship or goods committed to his 
trust, or should make revolt in the ship; 
every such offender should be adjudged a 
pirate and felon, and be punishable with 
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death. Accessaries before the fact are 
punishable as the principal; those after the 
fact with fine and imprisonment. 

3. By a subsequent act, passed March 
3, 1819, 3 Story, 1739, made perpetual by 
the act of May 15, 18*20, 1 Story, 1798, 
congress declared, that if any person upon 
the high seas, should commit the crime of 
piracy as defined by the law of nations, he 
should, on conviction, suffer death. 

4. And again by the act of May 15, 
18*20, s. 3,1 Story, 1798, congress declared 
that if any person should, upon the high 
seas, or in any open roadstead, or in any 
haven, basin or bay, or in any river where 
the sea ebbs and flows, commit the crime 
of robbery in or upon any ship or vessel, or 
upon any of the ship’s company of any ship 
or vessel, or the lading thereof, such person 
should be adjudged to be a pirate, and suffer 
death. And if any person engaged in any 
piratical cruise or enterprize, or being of the 
crew or ship’s company of any piratical ship 
or vessel, should land from such ship or 
vessel, and, on shore, should commit rob¬ 
bery, such person should be adjudged a 
pirate and suffer death. Provided that the 
state in which the offence may have been 
committed should not be deprived of its 
jurisdiction over the same, when committed 
within the body of a county, and that the 
courts of the United States should have no 
jurisdiction to try such offenders, after con¬ 
viction or acquittal, for the same offence, in 
a state court. The 4th and 5th sections of 
the last mentioned act declare persons en¬ 
gaged in the slave trade, or in forcibly de¬ 
taining a free negro or mulatto and carrying 
him in any ship or vessel into slavery, pi¬ 
racy, punishable with death. Tide 1 Kent, 
Com. 183 ; Beaussant, Code Maritime, 1.1, 
p. 244; Dalloz, Diet. Supp. h. t.; Dough 
613 ; Park’s Ins. Index, h. t. ; Bac. Ab. 
h. t.: 16 Vin. Ab. 346; Ayl. Pand. 42 ; 
11 Wheat. R. 39; 1 Gall. R. 247; Id. 524 ; 
3 W. C. C. R. 209, 240 ; 1 Pet. C. C. R. 
118, 121. 

Piracy, torts . By piracy is understood 
the plagiarisms of a book, engraving or 
other work, for which a copyright has been 
taken out. 

2. When a piracy has been made of such 
a work, an injunction will be granted. 5 
Ves. 709 ; 4 Ves. 681; 12 Ves. 270. Vide 
Copyright . 

PIRATE. A sea robber, who, to enrich 
himself by subtlety or open force, setteth 
upon merchants and others trading by sea, 


| despoiling them of their loading, and some 
times bereaving them of life and sinking 
their ships ; Ridley’s View of the Civ. and 
Ecc. Law r , part 2, c. 1, s. 3; or more gene¬ 
rally one guilty of the crime of piracy. 
Merl. Repert. h. t. See, for the etymology 
of this word, Bac. Ab. Piracy . 

PIRATICALLY, pleadings. This is a 
technical word, essential to charge the crime 
of piracy in an indictment, which cannot be 
supplied by another word, or any circumlo¬ 
cution. Hawk. B. 1, e. 37, s. 15; 3 Inst. 
112 ; 1 Chit. Cr. Law, *244. 

PISCARY. The right of fishing in the 
waters of another. Bac. Ab. h. t.; 5 Com. 
Dig. 366. Vide Fishery . 

PISTAREEN. A small Spanish coin. 
It is not a coin made current by the laws 
of the United States. 10 Pet. 618. 

PIT, fossa. A hole d ug in the earth, 
which was filled with water, and in which 
women thieves were drowned, instead of 
being hung. The punishment of the pit 
was formerly common in Scotland. 

PLACE, pleading , evidence . A particu¬ 
lar portion of space ; locality. 

2. In local actions, the plaintiff must 
lay his venue in the county in which the 
action arose. It is a general rule, that the 
place of every traversable fact, stated in 
the pleading, must be distinctly alleged ; 
Com. Dig. Pleader, c. 20; Cro. Eliz. 78, 
98 ; Lawes’ PI. 57 ; Bac. Ab. Venue, B; 
Co. Litt. 303 a; and some place must be 
alleged for every such fact; this is done by 
designating the city, town, village, parish or 
district, together with the county in which 
the fact is alleged to have occurred ; and 
the place thus designated, is called the 
venue, (q. v.) 

3. In transitory actions, the place laid 
in the declaration, need not be the place 
where the cause of action arose, unless when 
required by statute. In local actions, the 
plaintiff will be confined in his proof to the 
county laid in the declaration. 

w m m _ . 

4. In criminal cases the facts must be 
laid and proved to have been committed 
within the jurisdiction of the court, or the 
defendant must be acquitted. 2 Hawk. r. 
25, s. 84; Arch. Cr. PI. 40, 95. Vide, 
generally, Gould on PL c. 3, 102-101: 
Arch. Civ. PI. 366 ; Hamm. N. P. 462 ; 1 
Saund. 347, n. 1 ; 2 Saund. 5 n. 

Place of business. The place where a 
man usually transacts his affairs or business. 
When a man keeps a store, shop, counting 
room or office, independently and distinctly 
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from all other persons, tlw\t is deemed his 
place of business ; and when he usually 
transacts his business at the counting house, 
office, and the like, occupied and used by 
another, that will also be considered his 
place of business, if he has no independent 
place of his own. Hut when lie has no 
particular right to use a place for such 
private purpose, as in an insurance office, 
an exchange room, a banking room, a post 
office, and the like, where persons generally 
resort, these will not be considered as the 
partv’s place of business, although he may 
occasional!v or transiently transact business 
there. 2 Pet. R. 121 : 10 John. 501 ; 11 
John. 231; 1 Pet. S. C. R. 582 ; 16 Pick. 
392. 

2. It is a general rule that a notice of 
the non-acceptance or non-payment of a 
bill, or of the non-payment of a note, may 
be sent either to the domicil or place of 
business of the person to be affected by 
such notice, and the fact that one is in one 
town and the other in the other will make 
no difference, and the holder has his elec¬ 
tion to send to either. A notice to partners 
may be left at the place of business of the 
firm or of any one of the partners. Story 
on Pr. Notes, § 312. 

PLACITUM. A plea. This word is 
nomen general issimum, and refers to all the 
pleas in the case. 1 Saund. 388, n. 6; 
Skinn. 554; S. C. Garth. 334 : Yelv. 65. 
By placitum is also understood the sub¬ 
divisions in abridgments and other works, 
where the point decided in a case is set 
down, separately, and generally numbered. 
In citing, it is abbreviated as follows : Yin, 
Ab. Abatement, pi. 3. 

2. Placita , is the style of the English 
courts at the beginning of the record of 
Nisi Prius ; in this sense, placita are divided 
into pleas of the crown, and common pleas. ' 

3. The word is used by continental 
writers to signify jurisdictions, judgments, 
or assemblies for discussing causes. It 
occurs frequently in the laws of the Longo- 
bards, in which there is a title de his qui 

placitum, venire coguntur. The word, 
t has been suggested, is derived from the 
uerman platz , whicn signifies the same 
as area facta . See Const. Car. Mag. Cap. 
IX. Hincmar’s Epist. 227 and 197. The 
common formula in most of the capitularies 
is “Placuit atque conveuit inter Francos et 
eorum proceres,” and hence, says Dupin, 
the laws themselves are often called placita . 
Dupin, Notions sur le Droit, p. 73. 


PLAGIARISM. The act of appro¬ 
priating the ideas and language of another, 
and passing them for one’s own. 

2. When this amounts to piracy the 
party who has been guilty of it will be 
enjoined, when the original author has 
a copyright. Vide Copyright; Piracy; 
Quotation ; Pard. Dr. Com. n. 169. 

PLAGTARIUS, civil law . He who 
fraudulently concealed a freeman or slave 
who belonged to another. 

2. The offence itself was called plagium . 

3. It differed from larceny or theft in 
this, that larceny always implies that the 
guilty party intended to make a profit, 
whereas the plagiarius did not iutend to 
make any profit. Dig. 48, 15, 6 ; Code, 9, 
20, 9 and 15. 

PLAGIUM. Manstealing, kidnapping. 
This offence is the crimen plagii of the 
Romans. Alis. Pr. Cr. Law, 280, 281. 

PLAINT, Eng. law . The exhibiting of’ 
any action, real or personal, in writing : the 
party making his plaint is called the plaintiff. 

PLAINTIFF, practice . He who, in a 
personal action, seeks a remedy for an 
injury to his rights. Ham. on Parties, h. t.; 
1 Chit. PI. Index, h. t.: Chit. Pr. Index, 
h. t.; 1 Com. Dig. 36, 205, 308. 

2. Plaintiffs are legal or equitable. 
The legal plaintiff is lie in whom the legal 
title or cause of action is vested. The 
equitable plaintiff is lie who, not having 
the legal title, yet, is in equity entitled to 
the thing sued for; for example, when a 
suit is brought by Benjamin Franklin for 
the use of Robert Morris, Benjamin Frank¬ 
lin is the legal, and Robert Morris the 
equitable plaintiff. This is the usual man ¬ 
ner of bringing suit, when the cause of 
action is not assignable at law, but is so in 
equity. Vide Bouv. Inst. Index, h. t.; 
Parties to Actions . 

Plaintiff in error. A party who sues 
out a writ of error, and this whether in the 
court below he was plaintiff or defendant. 

PLAN. The delineation or design of a 
city, a house or houses, a garden, a vessel, 
&c. traced on paper or other substance, 
representing the position, and the relative 
proportions of the different parts. 

2. When houses are built by one person 
agreeably to a plan, aud one of them is sold 
to a person, with windows and doors in it, 
the owner of the others cannot shut up 
those windows, nor has his grantee any 
greater right. 1 Price, R. 27 ; 2 Ry. & 
Mo. 24; 1 Lev. 122; 2 Saund. 114, n. 4 
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1 M. & M. 39G; 9 Bing. 305 ; 1 Leigh’s 
N. P. 559. Sec 12 Mass. 159 ; Hamm. N. 
P. 202; 2 Hill. Ab. c. 12, n. G to 12; 
Com. Dig. Action on the case for a nui¬ 
sance, A. • See Jlncients Lights ; Windows . 

PLANTATIONS. Colonies, (q. v.) 
dependencies, (q. v.) 1 Bl. Com. 107. In 

England this word, as it is used in St. 12, 
Car. II. c. 18, is never applied to any of 
the British dominions in Europe, but only 
to the colonies in the West Indies and 
America. 1 Marsh. Ins. B. 1, c. 3, § 2, 
page 04. 

2. By plantation is also meant a farm. 

PLAT. A map of a piece of land, in 
which are marked the courses and dis¬ 
tances of the different lines, and the quan¬ 
tity of land it contains. 

2. Such a plat maybe given in evidence 
in ascertaining the position of the land, and 
what is included, and may serve to settle 
the figure of a survey, and correct mistakes. 
5 Monr. 160. See 17 Mass. 211; 5 Greenl. 
219; 7 Greenl. 61; 4 Wheat. 444; 14 
Mass. 149. 

PLEA, chancery practice . “ A plea,” 

says Lord Bacon, speaking of proceedings 
in courts of equity, “ is a foreign matter to 
discharge or stay the suit.” Ord. Chan, 
(ed. Beam.) p. 26. Lord Redesdale defines 
it to be u a special answer showing or rely¬ 
ing upon one or more things as a cause why 
the suit should be either dismissed, delayed 
or barred.” Mitf. Tr. Ch. 177; see Coop. 
Eq. PI. 223 ; Beanies’ PI. Eq. 1. A plea 
is,a special answer to a bill, and differs in 
this from an answer in the common form, as 
it demands the judgment of the court in the 
first instance, whether the matter urged by 
it does not debar the plaintiff from his title 
to that answer which the bill requires. 2 
Sch. & Lef. 721. 

2. Pleas are of three sorts: 1. To the 
jurisdiction of the court. 2. To the person 
of the plaintiff. 3. In bar of the plain¬ 
tiff’s suit. Blake’s Ch. Pr. 112. 

See, generally, Beanies’ Elem. of Pleas 
in Eq. ; Mitf. Tr. Cha. ch. 2, s. 2, pt. 2 ; 
Coop. Eq. PI. ch. 5; 2 Madd. Ch. Pr. 295 
to 331 ; Blake’s Ch. Pr. 112 to 114; Bouv. 
lust. Index, h. t. 

Plea, practice. The defendant’s answer 
by matter of fact, to the plaintiff’s declara¬ 
tion. 

2. It is distinguished from a demurrer, 
which opposes matter of law to the declara¬ 
tion. Steph. PI. 62. 

3. Pleas are divided into pleas dilatory 


and peremptory; and this is the most gene¬ 
ral division to which they are subject. 

4. Subordinate to this is another di¬ 
vision ; they are either to the jurisdiction 
of the court, in suspension of the action ; 
in abatement of the writ; or, in bar of the 
action ; the first three of which belong to 
the dilatory class, the last is of the pe¬ 
remptory kind. Stepli. PL 63 ; 1 Chit. PI. 
425 ; Lawes, PL 36. 

5. The law has prescribed and settled 
the order of pleading, which the defendant 
is to pursue, to wit: 

1st. To the jurisdiction of the court. 

2d. To the disability, &c. of the person. 
1st. Of the plaintiff. 2d. Of the defendant. 

3d. To the count or declaration. 

4th. To the writ. 1st. To the form of 
the writ; first, Matter apparent on the face 
of it, secondly, Matter dehors. 2d. To 
the action of the writ. 

.5th. To the action itself in bar. 

6. This is said to be the natural order 
of pleading, because each subsequent plea 
admits that there is no foundation for tlie 
former. Such is the English law. 1 Ch. 
Plead. 425. The rule is different with 
regard to the plea of jurisdiction in the 
courts of the United States and those of 
Pennsylvania. 1. Binn. 138 ; Id. 219 ; 2 
Dali. 368 ; 3 Dali. 19 ; 10 S. & R. 229. 

7. —2. Plea, in its ancient sense, means 
suit or action, and it is sometimes still used' 
in that sense; for example, A B was sum¬ 
moned to answer C D of a plea that he ren¬ 
der, &c. Steph. PL 38, 39, n. 9; Warr. 
Law Studies, 272, note n. 

8. —3. This variable word, to plead , lias 
still another and more popular use, import¬ 
ing forensic argument in a cause, but it is 
not so employed by. the profession. Steph. 
PL App. note 1. 

9. There are various sorts of pleas, the 
principal of which are given below. 

10. Plea in abatement . is when, for any 
default, the defendant prays that the writ 
or plaint do abate, that is, cease against 
him for that time. Corn. Dig. Abate¬ 
ment, B. 

11. Hence it may be observed, 1st. 
That the defendant may plead in abatement 
for faults apparent on the writ or plaint 
itself, or for such as are shown dehors , or 
out of the writ or plaint. 2d. That a plea 
in abatement is never perpetual, but only a 
temporary plea, in form at least, and if the 
cause revived, the plaintiff may sue again. 

12. If the defendant plead a plea in 
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abatement, in liis pica, he ought. My | 

To i^ivo a boUor writ to the plaintiff, that is, 
show him what other and better writ can be 
adopted : Com. Pig. Abatement, I 1 ; but 
if the plea go to the matter and substance 
of the writ, &e., he need not give the 
plaintiff another writ, Jsor need lie do so 
when the plea avoids the whole cause ot the 
action. Id. I *2. 

Id. Pleas in abatement are divided into 
those relating, first, to the disability of the 
plaintiff or defendant : secondly, to the count 
or declaration; thirdlv, to the writ. 1 Chit. 
PI. 435. 

14. —1. Plea in abatement to the person 
of the plaintiff. PI eas of this kind are 
either that the plaintiff is not in existence, 
bein^ only a fictitious person, or dead ; or 
else, that being in existence, he is under 
some disability to bring or maintain the 
action, as by being an alien enemy ; Com. 
Bi^. Abatement, E 4 ; Bac. Abr. Abate¬ 
ment, B 3 : 1 Chit. PI. 436; or the plaintiff 
is a married woman, and she sues alone. 
See 3 T. R. 631 ; 6 T. R. 265. 

15. Plea in abatement to the person of 
the defendant . These pleas arc coverture, 
and, in the English law, infancy, when the 
parol shall demur. When a feme covert is 
sued, and the objection is merely that the 
husband ought to have been sued jointly 
with her ; as when, since entering into the 
contract, or committing the tort, she has 
married ; she must, when sued alone, plead 
her coverture in abatement, and aver that 
her husband is living. 3 T. R. 627 ; 1 
Chit, PL 437, 8. 

16. —2. Plea in abatement to the count . 
Pleas of this kind are for some uncertainty, 
repugnancy, or want of form, not appearing 
on the face of the writ itself, but apparent 
from the recital of it in the declaration only; 
or else for some variance between the writ 
and declaration. But it was always neces¬ 
sary to obtain oyer of the writ before the 
pleading of. these pleas; and sinee oyer 
cannot now be had of the original writ 
for the purpose of pleading them, it seems 
that they can no longer be pleaded. See 
Oyer . 

17. Plea in abatement to the form of 
the, writ . Such pleas are for some apparent 
uncertainty, repugnancy, or want of form, 
variance from the record, specialty, &c., 
mentioned therein, or misnomer of the plain¬ 
tiff or defendant. Lawes’ Civ. Pl. 106 * 1 
Chit. PL 440. 

18. Plea in abatement to tie action of 


the writ . Pleas of this kind aro pleaded 
when the action is misconceived, or was 
prematurely commenced before the cause of 
action arose ; or when there is another action 
depending for the same cause. Tidd’s Pr. 
579. But as these matters are ground for 
demurrer or nonsuit, it is now very unusual 
to plead them in abatement. See 2 Saund. 
210, a. 

19. Plea in avoidance .j is one which con¬ 
fesses the matters contained in the declara¬ 
tion, and avoids the effect of them, by some 
new matter which shows that the plaintiff 
is not entitled to maintain his action. For 
example, the plea may admit the contract 
declared upon, and show that it was void 
or voidable, because of the inability of one 
of the parties to make it, on account of 
coverture, infancy, or the like. Lawes, PL 
122 . 

20. Plea in 6ar, is one that denies that 
the plaintiff has any cause of action. 1 Ch. 
PL 459 ; Co. Litt. 303 b; 6 Co. 7. Or it 
is one which shows some ground for barring 
or defeating the action; and makes prayer 
to that effect. Stepb. PL 70: Britton, 92 
See Bar. 

21. A plea in bar is, therefore, distin¬ 
guished from all pleas of the dilatory class, 
as impugning the right of the action alto¬ 
gether, instead of merely tending to divert 
the proceedings to another jurisdiction, or 
suspend them, or abate the particular writ. 
It is in short a substantial and conclusive 
answer to the action. It follows, from this 
property, that in general, it must either 
deny all, or some essential part of the aver¬ 
ments of fact in the declaration ; or, admit¬ 
ting them to be true, allege new facts, which 
obviate and repel their legal effect. In the 
first case the defendant is said, in the lan¬ 
guage of pleading, to traverse the matter of 
the declaration; in the latter, to confess 
and avoid it. Pleas in bar are consequently 
divided into pleas by way of traverse, and 
pleas by way of confession and avoidance. 
Steph. PL 70, 71. 

22. Pleas in bar are also divided into 
general or special. General pleas in bar 
deny or take issue either upon the whole 
or part of the declaration, or contain some 
new matter which is relied upon by tlic 
defendant in his defence. Lawes Pl. 110. 

23. Special pleas in bar are very various, 
according to the circumstances of the de¬ 
fendant’s case; as, in personal actions, the 
defendant may plead any special matter in 
denial, avoidance, discharge, excuse, or 
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justification of the matter alleged in the 
declaration, which destroys or bars the 
plaintiff’s action; or he may plead any 
matter which estops, or precludes him from 
averring or insisting on any matter relied 
upon by the plaintiff in his declaration. The 
latter sort of pleas are called pleas in estop¬ 
pel. In real actions, the tenant may plead 
any matter which destroys and bars the de¬ 
mandant’s title ; as, a general release. Id. 
115, 116. 

24. The general qualities of a plea in 
bar are, 1. That it be adapted to the nature 
and form of the action, and also conformable 
to the count. Co. Litt. 303, a 285, b; 
Bac. Abr. Pleas, I; 1 lloll. Bcp. 216. 

2. That it answers all it assumes to answer, 
and no more. Co. Litt. 303, a ; Com. Dig. 
Pleader, E 1, 36 ; 1 Saund. 28, n. 1, 2, 3 ; 
2 Bos. & Pull. 427 ; 3 Bos. & Pull. 174. 

3. In the case of a special plea, that it con¬ 

fess and admit the fact. 3 T. B. 298 ; 1 
Salk. 394; Carth. 380; 1 Saund. 28, n. 
and 14 n. 3 : 10 Johns. B. 289. 4. That 

it be single. Co. Litt. 304 ; Bac. Ab. Pleas, 
K, 1, 2 ; Com. Dig. Plead. E 2; 2 Saund. 
49, 50 ; Plowd. Com. 140, d. 5. That it 
be certain. Com. Dig. Pleader, E 5, 7, 8, 
9, 10, 11; C 41; this Diet. Certainty; 
Pleading. 6. It must be direct, positive, 
and not argumentative. See 6 Cranch, 126 ; 
9 Johns. B. 313. 7. It must be capable of 
trial. 8. It must be true and capable of 
proof. See Plea, sham . 

25. The parts of a plea in bar may be 
considered with reference to, 

1. The title of the court in which it is 
pleaded. 

2. The title of the term. 

3. The names of the parties in the 
margin. These, however, do not constitute 
any part of the plea. The sirnames only 
are usually inserted, and that of the de¬ 
fendant precedes the plaintiff’s; as, u Boe 
ats. Doe.” 

4. The commencement; which includes 

the statement of, 1. The name of the de¬ 
fendant ; 2. The appearance; 3. The 

defence; see Defence; 4. The actio non; 
see Actio non . 

5. The body, which may contain, 1. The 
inducement; 2. The protestation; 3. Ground 
of defence; 4. Quae est eadem; 5. The tra¬ 
verse. 

6. The conclusion. 

26. Dilatory pleas are such as delay the 
plaintiff’s remedy, by questioning, not the 
cause of action, but the propriety of the 


suit, or the mode in which the remedy in 
sought. 

27. Dilatory pleas are divided by Sir 
William Blackstone, into three kinds: 1. 
Pleas to the jurisdiction of the court; as, 
that the cause of action arose out of the 
limits of the jurisdiction of the court, when 
the action is local. 2. Pleas to the disa¬ 
bility of the plaintiff, or, as they arc usually 
termed, to the person of the plaintiff ; as, 
that he is an alien enemy. 3. Pleas in 
abatement of the writ, or count; these arc 
founded upon some defect or mistake, either 
in the writ itself; as, that the defendant is 
misnamed in it, or the like; or in the mode 
in which the count pursues it; as, that there 
is some variance or repugnancy between the 
count and writ; in which case, the fault in 
the count furnishes a cause for abating the 
writ. 2 Bl. Com. 301 ; Coin. Dig. Abate¬ 
ment, G 1, 8 ; Id. Pleader, C 14, 15 ; Bac. 
Ab. Pleas, F 7. 

28. All dilatory pleas are sometimes 
called pleas in abatement, as contradistin¬ 
guished to pleas to the action ; this is per¬ 
haps not strictly proper, because, though all 
pleas in abatement are dilatory pleas, yet all 
dilatory pleas are not pleas in abatement. 
Gould on PI. ch. 2, § 35; vide 1 Chit. PL 
ch. 6 ; Bac. Ab. Abatement, O ; 1 Mass. 
358 ; 1 John. Cas. 101. 

29. A plea in discharge , as distinguish 
ed from a plea in avoidance, is one which' 
admits the demand, and instead of avoiding 
the payment or satisfaction of it, shows that 
it has been discharged by some matter of 
fact. Such are pleas of payment, release, 
and the like. 

30. A plea in excuse , is one which ad¬ 
mits the demand or complaint stated in the 
declaration, but excuses the non-compliance 
of the plaintiff’s claim, or the commission 
of the act of which he complains, on account 
of the defendant having done all in his 
power to satisfy the former, or not having 
been the culpable author of the latter. A 
plea of tender is an example of the former, 
and a plea of son assault demesne ; an in¬ 
stance of the latter. 

31. A foreign plea is one which takes 
the cause out of the court where it is plead¬ 
ed, by showing a want of jurisdiction in that 
court. 2 Lill. Pr. Beg. 374 ; Carth. 402. 
See the form of the plea in Lill. Ent. 475. 

32. A plea of justification is one in 
which the defendant professes purposely to 
have done the acts which are the subject of 
the plaintiff’s suit, in order to exercise that 
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right which ho considers he might in point 
of law exorcise, and in the exercise of which 
he conceives himself not merely excused, 
but justified. 

So. A plea pin's darrein continuance. 
Under the ancient law, there were con¬ 
tinuances, i. c. adjournments of the proceed¬ 
ings for certain purposes, from one day or 
one term to another : and, in such cases, 
there was an entry made on the record, ex¬ 
pressing the ground of the adjournment, and 
appointing the parties to reappear at a 
given day. 

34. in the interval between such con¬ 
tinuance and the day appointed, the parties 
were of course out of court, and consequently 
not in a situation to plead. But it sometimes 
happened, that after a plea had been pleaded, 
and while the parties were out of court, in 
consequence of such continuance, a new 
matter of defence arose, which did not exist, 
and which the defendant had consequently 
no opportunity to plead, before the last con¬ 
tinuance. This new defence he was there¬ 
fore entitled, at the day given for his re¬ 
appearance, to plead as a matter that had 
happened after the last continuance, puis 
darrein continuance. In the same cases that 
occasioned a continuance in the ancient com¬ 
mon law, but in no other, a continuance 
shall take place. At the time indeed, wbeu 
the pleadings are filed and delivered, no re¬ 
cord exists, and there is, therefore, no entry 
at that time, made on the record, of the 
award of a continuance ; but the parties are, 
from the day when, by the ancient practice, 
a continuance would have been entered, 
supposed to be out of court, and the plead¬ 
ing is suspended, till the day arrives to 
which, by the ancient practice, the continu¬ 
ance would extend. At that day, the de¬ 
fendant is entitled, if any new matter of 
defence has arisen in the interval, to plead 
it according to the ancient plan, puis dar¬ 
rein continuance . 

So. A plea puis darrein continuance is 
not a departure from, but is a waiver of the 
first plea, and is always pleaded by way of 
substitution for it, on which no proceeding 
is afterwards had. 1 Salk. 178 ; 2 Stran. 
llbo; Hob. 81; 4 Serg. & Rawle, 239. 
Great certainty is requisite in pleas of this 
description. Doct. PI. 297 ; Yelv. 141 ; 
Cro. Jac. 261; Freem. 112; 2 Lutw. 1143 ; 
2 Salk. 519 ; 2 Wils. 139 ; Co. Entr. 517 
b. It is not sufficient to say generally that 
after the last continuance such a thing hap¬ 
pened, but the day of the continuance must 
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be shown, and also the time and place must 
be alleged where the matter of defence 
arose. Id. ibid.; Bull. N. P. 309. 

36. Pleas puis darrein continuance are 
either in bar or abatement; Com. Dm. 
Abatement, I 24 ; and are followed, like 
other pleas, by a replication and other 
pleadings, till issue is attained upon them. 
Such pleas must be verified on oath before 
they are allowed. 2 Smith’s It. 396 ; Freem. 
352 ; 1 Strange, 493. 

37. A sham plea is one which is known 
to the pleader to be false, and is entered for 
the purpose of delay. There are certain 
pleas of this kind, which, in consequence of 
their having been long and frequently used 
in practice, have obtained toleration from 
the courts; and, though discouraged, are 
tacitly allowed ; as, for example, the com¬ 
mon plea of judgment recovered , that is, that 
judgment has been already recovered by the 
plaintiff, for the same cause of action. 
Stepli. on Pleading, 444, 445; 1 Chit. PI. 
505, 506. 

38. Plea in suspension of the adiem . 
Such a plea is one which shows some ground 
for not proceeding in the suit at the present 
period, and prays that the pleading may be 
stayed, until that ground be removed. The 
number of these pleas is small. Among 
them is that which is founded on the nonage 
of the parties, and termed parol demurrer. 
Stephen on Pleading, 64. 

See, generally, Bac. Abr. Pleas, Q ; Com. 
Dig. Abatement, I 24, 34 ; Doct, PI. 297 ; 
Bull. N. P. 309 ; Lawes Civ. PI. 173 ; 1 
Chit. PI. 634 ; Stepli. PI. 81; Bouv. Inst. 
Index, h. t. 

TO PLEAD. The formal entry of the 
defendant’s defence on the record. In a 
popular sense, it signifies the argument in a 
cause, but it is not so used by the profes¬ 
sion. Steph. PI. Appex. note I; Story, Eq. 
PI. § 5, note. 

PLEADING, practice . The statement 
in a logical and legal form, of the facts 
which constitute the plaintiff’s cause of ac¬ 
tion, or the defendant’s ground of defence ; 
it is the formal mode of alleging that on the 
record, which would be the support, or the 
defence of the party in evidence. 3 T. R. 
159 ; Dougl. 278 ; Com. Dig. Pleader, A ; 
Bac. Abr. Pleas and Pleading; Cowp. 
682-3. Or in the language of Lord Coke, 
good pleading consists in good matter plead¬ 
ed in good form, in apt time, and due order. 
Co. Lit. 303. In a general sense, it is that 
which either party to a suit at law alleges 
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for himself in a court, with respect to the 
subject-matter of the cause, and the mode 
in which it is carried on, including the de-; 
mand which is made by the plaintiff; but 
in strictness, it is no more than setting forth 
those facts or arguments which show the 
justice or legal sufficiency of the plaintiff’s 
demand, and the defendant’s defence, with¬ 
out including the statement of the demand 
itself, which is contained in the declaration 

or count. Bac. Abr. Pleas and Pleading. 

© 

2. The science of pleading was designed 
only to render the facts of each party’s case 
plain and intelligible, and to bring the mat¬ 
ter in dispute between them to judgment. 
Steph. PI. 1. It is, as has been well ob¬ 
served, admirably calculated for analyzing 
a cause, and extracting, like the roots of an 
equation, the true points in dispute ; and 
referring them with all imaginable simpli¬ 
city, to the court and jury. 1 Hale’s C. L. 
301, n. 

3. The parts of pleading have been con¬ 
sidered as arrangeable under two heads; 
first, the regular, or those which occur in 
the ordinary course of a suit; and secondly, 
the irregular, or collateral, being those 
which are occasioned by mistakes in the 
pleadings on either side. 

4 . The regular parts are, 1st. The de- 
darcition or count. 2d. The plea , which is 
either to the jurisdiction of the court, or 
suspending the action, as in the case of a 
parol demurrer, or in abatement, or in bar 
of the action, or in replevin, an avowry or 
cognizance. 3d. The replication , and, in 
case of an evasive plea, a new assignment, 
or in replevin the plea in bar to the avowry 
or cognizance. 4th. The rejoinder , or, in 
replevin, the replication to the plea in bar. 
5th. The sur-rejoinder , being in replevin, 
the rejoinder. 6th. The rebutter. 7th. The 
sur-rebutter . Yin; Abr. Pleas and Plead¬ 
ing, C ; Bac. Abr. Pleas and Pleadings, A. 
8th. Pleas puis darrein continuance , when 
the matter of defence arises pending the 
suit. 

5. The irregular or collateral parts of 
pleading are stated to be, 1st. Demurrers to 
any part of the pleadings above mentioned. 
2dly. Demurrers to evidence given at trials, i 
3dly. Bills of exceptions . 4thly. Pleas in 
scire facias. And, 5thly. Pleas in error . 
Vin. Abr. Pleas and Pleadings, C.; Bouv. 
Inst. Index, h. t. 

Pleading, special. By special plead¬ 
ing is meant, the allegation of special or new 
matter, as distinguished from a direct de- 


| nial of matter previously alleged on the 
opposite side. Gould on PI. c. 1, s. 18. 

PLEAS OF THE CROWN, Eng. law. 
This phrase is now employed to signify 
‘criminal causes in which the king is a 
party. Formerly it signified royal causes 
for offences of a greater magnitude than 
mere misdemeanors. These were left to be 
tried in the courts of the barons, whereas 
the greater offences, or royal causes, were 
to be tried in the king’s courts, under the 
appellation of pleas of the crown. Robert¬ 
son’s Hist, of Charles V., vol. 1, p. 48 

Pleas roll, Engl . practice. A record 
which contains the declaration, plea, repli¬ 
cation, rejoinder, and other pleadings, and 
the issue. Eunom. Dial. 2, § 29, p. 111. 

PLEBEIAN. One who is classed among 
the common people, as distinguished from 
the nobles. Happily in this country the 
order of nobles does not exist. 

PLEBEIANS. One of th e divisions of 
the people in ancient Rome; that class 
which w r as composed of those who were not 
nobles nor slaves. Vide Smith's Die. Gr. 
<Sr Rom. Jlntiq . art. Plebes. 

PLEBISCIT, civil law . This is an angli¬ 
cised word from the Latin plebiscitum , 
which is composed or derived from plebs 
and scire , and signifies, to establish or 
ordain. 

2. A plebiscit was a law which the 
people, separated from the senators and the 
patricians, made on the requisition of one 
of their magistrates, that is, a tribune. Inst. 
12 4. 

PLEDGE or PAWN, contracts. These 
words seem indifferently used to convey the 
same idea. Story on Bailm. § 286. 

2. In the civil code of Louisiana, how¬ 
ever, they appear not to have exactly the 
same meaning. It is there said that pledges 
are of two kinds, namely, the pawn, and 
the antichresis. Louis. Code, art. 3101. 

3. Sir William Jones defines a pledge 
to be a bailment of goods by a debtor to 
his creditor, to be kept till the debt is 
discharged. Jones’ Bailm. 117 ; Id. 36. 
Chancellor Kent, 2 Kent’s Com. 449, fol¬ 
lows the same definition, and see 1 Dane’s 
Abr. c. 17, art. 4. Pothier, De Nantisse- 
ment, art. prelim. 1, defines it to be a con¬ 
tract by which a debtor gives to his creditor 
a thing to detain as security for his debt. 
The code Napoleon has adopted this defini¬ 
tion, Code Civ. art. 2071, and the Civil 
Code of Louisiana has followed it. Louis. 
Code, 3100. Lord Holt’s definition is, when 
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goods or chattels ftre delivered to another 
as a pawn, to be security for money bor¬ 
rowed of hiui by the bailor; and this, he 
adds, is called in Latin vadium^ and in Eng- 
lush, a pawn or pledge. Ld, 11 ay in. 9 39, 
913. 

4. The foreffoinff definitions arc suffi- 
cientlv descriptive of the nature ot a pawn 
or pledge : but they are in terms limited to 
cases where a thing is given as a security 
for a debt : but a pawn may well be made 
as security for any other engagement. 2 
Bulst. 306 ; Pothier, De Nantisscment, n. 
11. The definition of Domat is, therefore, 
more accurate, because it is more compre¬ 
hensive, uainely, that it is an appropriation 
of the thing given for the security of an 
engagement. Doinat, B. 3, tit. 1,§ 1, n. 1. 
And, according to Judge Story, it may be 
defined to be a bailment of personal pro¬ 
perty, as security for some debt or engage¬ 
ment. Story on Bailm. § 28b. 

. 5. The term pledge or pawn is confined 
to personal property ; and where real or 
personal property is transferred by a con¬ 
veyance of the title, as a security, it is 
commonly denominated a mortgage. 

6. A mortgage of goods is, in the com¬ 
mon law, distinguishable from a mere pawn. 
By a grant or a conveyance of goods in 
gage or mortgage, the whole legal title 
passes conditionally to the mortgagee; and 
if not redeemed at the time stipulated, the 
title becomes absolute at law, though equity 
will interfere to compel a redemption. But 
in a pledge a special property only passes to 
the pledgee, the general property remaining 
in the pledger. 1 Atk. 167 ; 6 East, 25 ; 
2 Caines’ C. Err. 200 ; 1 Pick. 389 ; 1 Pet. 
S. C. B. 449; 2 Pick. R. 610 ; 5 Pick. R. 
60; 8 Pick. R. 236 ; 9 Greenl. R. 82 ; 2 
N. H. Rep. 13 ; 5 N. H. Rep. 545 ; 5 John. 
R. 258 : 8 John. R. 97 ; 10 John. R. 471 ; 
2 Hall, R. 63 ; 6 Hass. R. 425 ; 15 Mass. 
R. 480. A mortgage may be without pos¬ 
session, but a pledge cannot be without 
possession. 5 Pick. 59,60 ; and see 2 Pick. 
607. J 

7. Things which arc the subject of a 
pledge or pawn are ordinarily goods and 
chattels; but money, negotiable instruments, 
cboses in action, and indeed any other 
valuable thing of a personal nature, such as 
patent-rights and manuscripts, may, by the 
common law, be delivered in pledge. 10 
Johns. R. 471, 475 ; 12 Johns. R. f46 ; 10 
Jonhs. R. 389; 2 Blackf. R. 198; 7 Greenl. 
R.28; 2 Taunt. R. 268; 13 Mass. 105; 15 


Mass. 389; Id. 534; 2 Caines’ C. Eir. 
200; l Dane’s Abr. ch. 17, art. 4, § ]1. 
See Louis. Code, art. 3121. 

8. It is of the essence of the contract, 
that there should be an actual delivery of 
the thing. 6 Mass. 422 ; 15 Mass. 477 ; 
14 Mass. 352 ; 2 Caines’ C. Err. 200 ; 2 
Kent’s Com. 452 ; Bac. Abr. Bailment, B ; 
2 Rolle R. 439; 6 Pick. R. 59, 60 ; Po¬ 
thier, De Nantissement, n. 8, 9; Louis. 
Code, 3129. What will amount to a de¬ 
livery, is matter of law. See Delivery. 

9. It is essential that the thing should 
be delivered as a security for some debt or 
engagement. Story on Bailm. § 300. And 
see 3 Cranch, 73 ; 7 Cranch, 34 ; 2 John. 
Ch. R. 309 ; 1 Atk. 236 ; Prec. in Ch. 419 ; 
2 Vern. 691; Gilb. Eq. R. 104 ; 6 Mass. 
339 ; Pothier, Nantissement, n. 12 ; Civ. 
Code of Lo. art. 3119 ; Code Civ. art. 2076. 

10. In virtue of the pawn the pawnee 
acquires, by the common law, a special pro¬ 
perty in the thing, and is entitled to the 
possession of it exclusively, during the time 
and for the objects for which it is pledged. 
2 Bl. Com. 396 ; Jones’ Bailm. 80 ; Owen 
R. 123, 124; 1 Bulst. 29; Yelv. 178; 
Cro. Jac. 244 ; 2 Ld. Raym. 909, 916 ; 
Bac. Abr. Bailment, B ; 1 Dane’s Abr. ch. 
17, art. 4, §§ 1, 6 ; Code Civ. art. 2082; 
Civ. Code of Lo. art. 3131. And he has 
a right to sell the pledge, when there has 
been a default in the pledger in complying 
with his engagement. Such a^default docs 
not divest the general property of the 
pawner, but still leaves him a right of 
redemption. But if the pledge is not 
redeemed within the stipulated time, by a 
due performance of the contract for which 
it is a security, the pawnee has then a right 
to sell it, in order to have his debt or in¬ 
demnity. And if there is no stipulated 
time for the payment of the debt, but the 
pledge is for an indefinite period, the 
pawnee has a right, upon request, to a 
prompt fulfilment of the agreement; and 
if the pawner refuses to comply, the pawnee 
may, upon demand and notice to the pawner, 
require the pawn to be sold. 2 Kent’s Com. 
452 ; Story on Bailm. § 308. 

11. The pawnee is bound to use ordi¬ 
nary diligence in keeping the pawn, and 
consequently is liable for ordinary neglect 
in keeping it. Jones’ Bailm. 75 ; 2 Kent’s 
Com. 451; 1 Dane’s Abr. ch. 17, art. 12; 
2 Ld. Raym. 909, 916; Domat, B 1, tit. 
1, 6 4, n. 1. 

12. The pawner has the right of re 
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demption. If the pledge is conveyed by 
way of mortgage, and thus passes the legal 
title, unless lie redeems the pledge at a 
stipulated time, the title of the pledge be¬ 
comes absolute at law ; and the pledger has 
no remedy at law, but only a remedy in 
equity to redeem. 2 Yes. Jr. 378; 2 
Caines’ C. Err. 200. If, however, the 
transaction is not a transfer of ownership, 
but a mere pledge, as the pledger has never 
parted with the general title, he may, at 
law, redeem, notwithstanding he has not 
strictly complied with the condition of his 
contract. Com. Dig. Mortgage, B ; 1 Pow. 
on Mortg. by Coventry & Band. 401, and 
notes, ibid. See further, as to the pawner’s 
right of redemption, Story on Bailm. §§ 345 
to 349. 

13. By the act of pawning, the pawner 
enters into an implied agreement or war¬ 
ranty that he is the owner of the property 
pawned, and that he has a good right to 
pass the title. Story on Bailm. § 354. 

14. As to the manner of extinguishing 

the contract of pledge or mortgage of per¬ 
sonal property, see Story on Bailm. §§ 359 
to 366. ' 

Pledge, contracts. He who becomes 
security for another, and, in this sense, 
every one who becomes bail for another, is 
a pledge. 4 Inst. 180 ; Com. Dig. Bail. C. 
See Pledges. 

PLEDGER. The same as pawner, (q. v.) 

PLEDGEE. The same as pawnee, (q. v.) 

PLEDGES, pleading. It was anciently 
necessary to find pledges or sureties to pro¬ 
secute a suit, and the names of the pledges 
were added at the foot of the declaration ; 
but in the course of time it became unne¬ 
cessary to find such pledges because the 
plaintiff was no longer liable to be amerced, 
pro falsa clamora , and the pledges were 
merely nominal persons, and now John Doc 
and Richard Roe are the universal pledges; 
but they may be omitted altogether; 1 
Tidd’s Pr. 455; Arch. Civ. PL 171; or 
inserted at any time before judgment. 4 
John. 190. 

PLEGIIS ACQUIETANDIS, WRIT 
DE. The name of an ancient writ in the 
English law, which lies where a man be¬ 
comes pledge or surety for another to pay 
a certain sum of money at a certain day; 
after the day, if the debtor does not pay 
the debt, and the surety be compelled to 
pay, he shall have this writ to compel the 
debtor to pay the same. F. N. B. 321. 

PLENA PROBATIO. A term used in 


the civil law, to signify full proof, in con* 
tradistincl ion to semi-plena probation which 
is only a presumption. Code, 4, 19, 5, &c.; 
1 Greenl. Ev. § 119. 

PLENARTY, eccl. law. Signifies that a 
benefice is full. Vide Avoidance. 
PLENARY. Full, complete. 

2. In the courts of admiralty, and in 
the English ecclesiastical courts, causes or 
suits in respect of the different course of 
proceeding in each, are termed plenary or 
summary. Plenary, or full and formal 
suits, are those in which the proceedings 
must be full and formal: the term summary 
is applied to those causes where the pro¬ 
ceedings are more succinct and less formal. 
Law’s Ouchton, 41; 2 Chit. Pr. 481. 

PLENE ADMINISTRAVIT, pleading. 
A pica in bar entered by an executor or 
administrator by which he affirms that he had 
not in his possession at the time of the com- 
1 mcncement of the suit, nor has had at any 
1 time since any goods of the deceased to be 
administered ; when the plaintiff replies that 
the defendant had goods, &c., in his posses¬ 
sion at that time, and the parties join issue, 
the burden of the proof will be on the 
plaintiff. Vide 15 John. R. 323; 6 T. 
R. 10; 1 Barn. & Aid. 254; 11 Vin. 
Ab. 349'; 12 Yin. Ab, 185; 2 Phil. 
Ev. 295 ; 3 Saund. (a) 315, n. 1 ; 6 Com. 
Dig. 311. 

PLENE ADMINISTRAVIT PRATER. This 
is the usual plea of plene adminisfravit , 
except that the defendant admits a certain 
amount of assets in his hands. 

Plene computavit, pleading. A plea 
in an action of account render, by which the 
defendant avers that he has fully accounted. 
Bac. Ab. Accompt, E. This plea does not 
admit the liability of the defendant to ac¬ 
count. 15 S. & R. 153. 

PLENIPOTENTIARY. Possessing full 
powers ; as, a minister plenipotentiary, is 
one authorized fully to settle the matters 
connected with his mission, subject however 
to the ratification of the government by 
which he is authorized. Yide Minister. 

PLENUM DOMINIUM. The unlimited 
right which the owner has to use his pro¬ 
perty as he deems proper, without ac¬ 
countability to any one. 

PLOUGH-BOTE. An allowance made 
to a rural tenant, of wood sufficient for 
ploughs, harrows, carts, and other instru¬ 
ments of husbandry. 

PLOUGH-LAND, old Eng. law . An 
uncertain quantity of land; but, according 
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to some opinions, it contains one hundred 
and twontv acres. Co. Litt. 00 a. 

TO PLUNDER. The capture of per¬ 
sonal property on land by a public enemy, 
with a yiow of making it his own. The pro¬ 
perty so captured is called plunder. See 
Booty; Prize. 

PLUNDERAGE, mar. law . The em¬ 
bezzlement of goods on board of a ship, is 
known by the name of plunderage. 

2. The rule of the maritime law in such 
eases is, that the whole crew shall be respon¬ 
sible for the property thus embezzled, be¬ 
cause there must be some negligence in 
finding out the depredator. Abbott on Ship. 
457 ; 3 John. Rep. 17 ; 1 Pet. Adtn. Pec. 
243 : 1 New Rep. 347 ; 1 Pet. Adm. Dec. 
200, 239. 

PLURAL. A term used in grammar, 
which signifies more than one. 

2. Sometimes, however, it. may be so ex¬ 
pressed that it means only one, as, if a man 
were to devise to another all he was worth, 
if he, the testator, died without children, 
and he died leaving one child, the devise 
would not take effect. See Dig. 50, 16, 
148 Id. 35, 1, 101, 1 ; Id. 36, 1, 17, 4 ; 
Code, 6, 49, 6, 2 ; Shelf, on Lun. 504, 518, 
559, 589. See Singular, 

PLURALITY, government . The greater 
number of votes given at an election ; it is 
distinguished from a majority , (q. v.) which 
is a plurality of all the votes which might 
have been given ; though in common parlance 
majority is used in the sense here given to 
plurality. 

PLURIES, practice . A term by which 
a Writ issued subsequently to an alias of the 
same kind, is denominated. 

2. The pluries writ is made by adding 
after we command you, the words, “ as often 
times we have commanded you.” This is 
called the first pluries, the next is called the 
second pluries, &e. 

POINDING, Scotch . law . That dili¬ 
gence, affecting movable subjects, by which 
their property is carried directly to the 
creditor. Poinding is real or personal. 
Ersk. Pr. L. Scot. 8, 6, 11. 

Poinding, personal, Scotch law . Poin¬ 
ding of the goods belonging to the debtor, 
and of those goods only. 

2. It may have for its warrant either 
letters of horning, containing a clause for 
poinding, and then it is executed by messen¬ 
gers ; or precepts of poinding, granted by 
sheriffs, commissaries, &c., which are ex¬ 
ecuted by their proper oncers. * No cattle 


pertaining to the plough, nor instruments of 
tillage, can be poinded in the time of labor¬ 
ing or tilling the ground, unless where tho 
debtor has no other goods that may he 
poinded. Ersk. Pr. L. Scot. 3, 6, 11. See 
Distress , to which this process is somewhat 
similar. 

Poinding, real, or poinding of the. 
ground ^ Scotch law . Though it be properly 
a diligence, this is generally considered by 
lawyers as a species of real action, and is 
so called to distinguish it from personal 
poinding, which is founded merely on an 
obligation to pay. 

2. Every debitum fundi , whether legal 
or conventional, is a foundation for this 
action. It is therefore competent to all 
creditors in debts which make a real burden 
on lands. As it proceeds on a real right, 
it may be directed against all goods that 
can be found on the lands burdened; but, 

1. Goods brought upon the ground by 
strangers are not subject to this diligence. 

2. Even the goods of a tenant cannot 
be poinded for more than his term’s rent. 
Ersk. Pr. L. Scot. 4, 1, 3. 

POINT, practice . A proposition or ques 
tion arising in a case. 

2. It is the duty of a judge to give au 
opinion on every point of law, properly 
arising out of the issue, which is pro¬ 
pounded to him. Vide Resolution. 

Point reserved. A point or question 
of law which the court, not being fully 
satisfied how to decide, in the hurried trial 
of a cause, rules in favor of the party offer¬ 
ing it, but subject to revision on a motion 
for a new trial. If, after argument, it be 
found to have been ruled correctly, the 
verdict is supported ; if otherwise, it is set 
aside. 

POINTS, construction . Marks in writing 
and.in print, to denote the stops that ought 
to be made in reading, and to point out the 
sense. 

2. Points are not usually put in legisla¬ 
tive acts or in deeds: Eunom. Dial. 2, § 33, 
p. 239 ; yet, in construing them, the courts 
must read them with such stops as will give 
effect to the whole. 4 T. R. 65. 

3. The points are the comma, the semi¬ 
colon, the colon, the full point, the point of 
interrogation and exclamation. Barr, on the 
Stat. 294, note ; vide Punctuation . 

POISON, crim. law . Those substances 
which, when applied to the organs of the 
body, are capable of altering or destroying, 
in a majority of cases, some or all of tho 



343 


POL 


POL 


functions necessary to life, are called poi¬ 
sons. 3Fodere, Traite de Med. Leg. 449 3 
Guy, Med. Jur. 520. 

2. When administered with a felonious 
intent of committing murder, if death 
ensues, it is murder the most detestable, 
because it can of all others, be least pre¬ 
vented by manhood or forethought. It is 
a deliberate act necessarily implying malice. 
1 Russ. Cr. 429. For the signs which in¬ 
dicate poisoning, vide 2 Beck’s Med. Jurisp. 
eh. 1G, p. 236, et seq.; Cooper’s Med. Jurisp. 
47 ; Ryan’s Med. Jurisp. ch. 15, p. 202, et 
seq.; Traill, Med. Jur. 109. 

POLE. A measure of length, equal to 
five yards and a half. Vide Measure . 

POLICE. That species of superintend¬ 
ence by magistrates which has principally 
for its object the maintenance of public 
tranquillity among the citizens. The officers 
who are appointed for this purpose are also 
called the police.. 

2 . The word police has three significa¬ 

tions, namely; 1. The first relates to the 
measures which are adopted to keep order, 
the laws and ordinances on cleanliness, 
health, the markets, &c. 2. The second 

has for its object to procure to the authori¬ 
ties the means of detecting even the smallest 
attempts to commit crime, in order that the 
guilty may be arrested before their plans are 
carried into execution, and delivered over 
to the justice of the country. 3. The third 
comprehends the laws, ordinances and other 
measures wliieh require the citizens to exer¬ 
cise their rights in a particular form. 

3. Police has also been divided into 
administrative police , which has for its object 
to maintain constantly public order in every 
part of the general administration ; and into 
judiciary police , which is intended princi¬ 
pally to prevent crimes by punishing the 
criminals. Its object is to punish crimes 
which the administrative police has not been 
able to prevent. 

Police jury. In Louisiana this name 
is given to certain officers who collectively 
exercise jurisdiction in certain cases of 
police ; as levying taxes, regulating roads, 
&c. 

POLICY OF INSURANCE, contracts . 
An instrument in writing by which the con¬ 
tract of insurance is effected and reduced 
into form. 

2 . The terra policy of insurance, or as¬ 
surance, as it is sometimes called, is derived 
from the Italian polizza di assecurazione , or 
di securanza , or di securta; and in that lan¬ 


guage signifies a note or bill of security ur 
indemnity. 

3. The policy is always considered as 
being made upon an executed consideration, 
namely, the payment or security for the pay¬ 
ment of the premium, and contains only the 
promise of the underwriters, without any¬ 
thing in nature of a counter promise on the 
part of the insured. The policy may be 
effected by the owner of the property in¬ 
sured, his broker or agent, 

4. As to its form, the policy has been 
considered in courts of law as an absurd 
and incoherent instrument; 4 T. R. 210 ; 
but courts of justice have always construed 
it according to the intention of the parties, 
and so that the indemnity of the insured, 
and the advancement of trade, which arc 
the great objects of insurance, may be at¬ 
tained. It should contain, 1. The names of 
the parties. 2. The name of the vessel in¬ 
sured, in order to identify it; but to-pre¬ 
vent the ill consequence that might result 
from a mistake in the name of the vessel or 
master, there are usually inserted in policies 
these words, “ or by whatsoever name or 
names the same ship or the master thereof 
is, or shall be, named or called.” 3. A spe¬ 
cification of the subject-matter of the in¬ 
surance, whether it be goods, ship, freight, 
respondentia or bottomry securities, or other 
things. Marsh. Ins. 315 ; 3 Mass. Rep. 476. 

4. A description of the voyage, with the 
commencement and end of the risk. 5. A 
statement of the perils insured against. 
6 . A power in the insured to save goods in 
case of misfortune, without violating the 
policy. 7. The promise of the insurers, and 
an acknowledgment of their receipt of the 
premium. 8 . The common memorandum. 
9. The date and subscription. 

5. Policies, with reference to the reality 
of the interest insured, are distinguished 
into interest and wager policies ; with refer¬ 
ence to the amount of interest, into open 
and valued . 

6 . An interest policy , is where the in¬ 
sured has a real, substantial, assignable 
interest in the thing insured : in which case 
only it is a contract of indemnity. 

7. A wager policy , is a pretended in¬ 
surance, founded on an ideal risk, where the 
insured has no interest in the thing insured, 
and can therefore sustain no loss, by the 
happening of any of the misfortunes insured 
against. These policies are strongly repro¬ 
bated, 3 Kent, Com. 225. 

8. An open policy , is where the amount 
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of the interest of the insured is not fixed 
bv the policy ; but js left to be ascertained 
bv tlie insured in ease a loss shall happen. 

9. A valued policy , is where a value has 
been set on the ship or goods insured, and 
this value inserted in the policy in the na¬ 
ture of liquidated damages, to save the 
necessity of proving it in case of loss. 
Marsh. Ins. 287 ; and see Kent, Com. Lec¬ 
ture 48 : Marsh. Ins. ch. 8 ; 1G Vin. Ab. 
402: 1 Supp. to Yes. jr. 305; Park. Ins. 
1, 14; AYesteott, Ins. 400; Pardes. h. t.; 
Poth. h. t. ; Boulay Paty, h. t.; Bouv. Inst. 
Index, h. t. 

Policy*, public. By public policy is 
meant that which the law encourages for the 
promotion of the public good. 

2. That which is against public policy 
is generally unlawful. For example, to 
restrain an individual from marrying, or 
from engaging in business, when the re¬ 
straint is general, in the first case, to all 
persons, and, in the second, to all trades, 
business, or occupations. But if the restraint 
be only partial, as that Titius shall not 
marry Moevia, or that Caius shall not en¬ 
gage in a particular trade in a particular 
town or place, the restraint is not against 
public policy, and therefore valid. 1 Story, 
Eq. Jur. § 274. See Newl. Contr. 472. 

POLITICAL. Pertaining to policy, or 
the administration of the government. Poli¬ 
tical rights are those which may be exercised 
in the formation or administration of the 
government; they are distinguished from 
civil rights, which are the rights which a 
man enjoys, as regards other individuals, 
and not in relation to the government. A 
political corporation is one which has prin¬ 
cipally for its object the administration of 
the government, or to which the powers of 
government, or a part of such powers, have 
been delegated. 1 Bouv. Inst. n. 182,197, 
198. 

POLL. A head. Hence poll tax is the 
name of a tax imposed upon the people at 
so much a head. 

2 . To poll a jury is to require that each 
juror shall himself declare what is his ver¬ 
dict. This may be done at the instance of 
either party, at any time before the verdict 
is recorded. 3 Cowen, R. 23. See 18 John. 
11. 188. Sec Deed Poll. 

POLLICITATION, civil law . A polli¬ 
citation is a promise not yet accepted by the 
person to whom it is made ; it differs from 
a contract inasmuch ns the latter includes a 
concurrence of intention in two parties, one 
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of whom promises something to the other, 
who accepts on his part of such promise. 
L. 3, ff. Pollicit. ; Grotius, lib. 2, c. 2 ; 
Poth. on Obiig. P. 1, c. 1, s. I, art. 1, 


§2. 

2. An offer to guaranty, but not ac¬ 
cepted, is not a contract on which an action 
will lie. 1 Stark. C. 10 ; 1 M. & S. 557 ; 
3 1L & C. 668, 690 ; 5 D. & R. 512, 58G; 
7 Cranch, 69 ; 17 John. R. 134 ; 1 Mason’s 
R. 323, 371 ; 16 John. R. 67 ; 3 Conn. 
R. 438; 1 Pick. R. 282, 3 ; 1 B. & A. 


681. 

POLLS. The place where electors cast 
in their votes. 

POLYANDRY. The state of a woman 
who has several husbands. 

2. Polyandry is legalized only in Thibet. 
This is inconsistent with the law of nature. 
Vide Law of Nature . 

POLYGARCHY. A term used to ex¬ 
press a government which is shared by seve¬ 
ral persons ; as, when two brothers succeed 
to the throne, and reign jointly. 

POLYGAMY, crim. law. The act of a 
person who, knowing he has two or more 
wives, or she has two or more husbands 
living, marries another. It differs from 
bigamy, (q. v.) Com. Dig. Justices, S 5 , 
Diet, de Jur. h. t. 

POND. A body of stagnant water; a 
pool. 

2. Any one has a right to erect a fish 
pond ; the fish in it are considered as real 
estate, and pass to the heir and not to the 
executor. Ow. 20. See Pool; River; 
Water . 

PONE, English, practice . An original 
writ issuing out of chancery, for the pur¬ 
pose of removing a plaint from an inferior 
court into the superior courts at AA'est- 
minster. The word signifies “ putput 
by gages, &c. Tlie writ is called from the 
words it contained when in Latin, “ Pone 
per vadium et salvos plegios,” &c. Put by 
gage and safe pledges, &c. Sec F. N. B. 
69, 70 a; AVilkinson on Replevin, Index. 

PONTAGE. A contribution towards the 
maintenance, rebuilding or repairs of a 
bridge. The toll taken for this purpose 
also bears this name. Obsolete. 

POOL. A small lake of standing water. 

2. By the grant of a pool, it is said, 
both the land and water will pass. Co. Litt. 
5. Vide Stagnum; Water. Undoubtedly 
the right to fish, and probably the right, to 
use hydraulic works, will be acquired by 
such grant. 2 N. Hamps. Rep. 259 ; Ang. 


350 


POR 


pos 


on Wat. Courses, 47 ; Plowd. 161 ; Vaugh. 
103; Bac. Ab. Grants, H 3; Com. Dig. 
Grant, E 5; 5 Cowen, 216 ; Cro. Jac. 150; 
1 Lev. 44 ; Co. Litt. 5. 

POPE. The chief of the catholic re¬ 
ligion is so called. He is a temporal 
prince. He is elected by certain officers 
called cardinals, and remains in power 
during life. In the 9th Collation of the 
Authenties it is declared the bishop of 
Home hath the first place of sitting in all 
assemblies, and the bishop of Constanti¬ 
nople the second. Ridley’s View, part 1, 
chap. 3, sect. 10. 

2. The pope has no political authority in 
the United States. 

POPE’S FOLLY. The name of a small 
island, situated in the bay of Passama- 
quoddy, which, it has been decided, is 
within the jurisdiction of the United States. 
1 Ware’s R. 26. 

POPULAR ACTION, punishment . An 
action given by statute to any one who will 
sue for the penalty. A qui tam action. Dig. 
47, 23, 1. 

PORT. A place to which the officers 
of the customs are appropriated, and which 
include the privileges and guidance of all 
members and creeks which are allotted to 
them. 1 Chit. Com. Law, 726 ; Postle- 
waith’s Com. Diet. h. t.; 1 Chit. Com. L. 
Index, h. t. According to Dalloz, a port 
is a place within land, protected against the 
waves and winds, and affording to vessels a 
place of safety. Diet. Supp. h. t. By the 
Roman law a port is defined to be locus , 
conclusus , quo importantur merces> et unde 
exportantur . Dig. 50,16, 59. See 7 N. S. 81. 

2. A port differs from a haven, (q. v.) 
and includes something more. 1st. It is a 
place at which vessels may arrive and dis¬ 
charge, or take in their cargoes. 2. It 
comprehends a ville, city or borough, called 
in Latin caput corpus , for the reception of 
mariners and merchants, for securing the 
goods, and bringing them to market, and 
for victualling the ships. 3. It is impressed 
with its legal character by the civil au¬ 
thority. Hale de Portibus Mar. c. 2 ; 1 
ITarg. 46, 73; Bae. Ab. Prerogative, D 
5 ; Com. Dig. Navigation, E ; 4 Inst. 148 ; 
Callis on Sewers, 56 ; 2 Chit. Com. Law, 2; 
Dig. 50, 16, 59; Id. 43, 12, 1, 13; Id. 
47, 10, 15, 7; Id. 39,4, 15. 

Port-reeve, Eng . law. In some places 
in England an officer bearing this name is 
the chief magistrate of a port-town. Jacob’s 
Diet. h. t 


Port Toll, mer. law. By this phrase 
is understood the money paid for the privi¬ 
lege of bringing goods into a port. 

PORTATICA, Engl . law. The gene¬ 
ric name for port duties charged to ships. 
Harg. L. Tr. 74. 

PORTER. The name of an ancient 
English officer who bore or carried a rod 
before the justices. The door-keeper of 
the English parliament also bears this 
name. 

2. One who is employed as a common 
carrier to carry goods from one place to 
another in the same town, is also called a 
porter. Such person is in general answer- 
able as a common carrier. Story, Bailin. 
§ 496. 

PORTION. That part of a parent’s 
estate, or the estate of one standing in loco 
parentis, which is given to a child. 1 Yern. 
204. Vide 8 Com. Dig. 539 ; 16 Yin. Ab. 
432 ; 1 Supp. to Yes. Jr. 34, 58, 303, 308 
2 Id. 46, 370, 404. 

PORTORIA, civil lav\ Duties paid in 
ports on merchandise. Code, 4, Gl, 3. 

PORTSALES. Auctions were anciently 
so called, because the}' took place in ports. 

POSITIVE. Express; absolute; not 
doubtful. This word is frequently used in 
composition. 

2. A positive condition is where the 
thing which is the subject of it must hap¬ 
pen ; as, if I marry. It is opposed to a 
negative condition, which is where the thing 
which is the subject of it must dot happen; 
as, if I do not marry. 

3. A positive fraud is the intentional 
and successful employment of any cunning, 
deception or artifice, to circumvent, cheat, 
or deceive another. 1 Story, Eq. § 186 ; 
Dig. 4, 3, 1, 2 ; Dig. 2, 14, 7, 9. It is 
cited in opposition to constructive fraud, 
(q. v.) 

4. Positive evidence is that which, if 
believed, establishes the truth or falsehood 
of a fact in issue, and does not arise from 
any presumption. It is distinguished from 
circumstantial evidence. 3 Bouv. Inst. n. 
3057. 

POSSE. This word is used substantively 
to signify a possibility. For example, such 
a tiling is in posse , that is, such a thing may 
possibly be; when the thing is in being, the 
phrase to express it is, in esse. (q. v.) 

POSSE COMITATUS. These Latin 
words signify the power of the county, 

2. The sheriff has authority by the com¬ 
mon law', while acting under the authority 
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of the writ of the Uuited States, common¬ 
wealth or people, as the case may be, and 
fur the purpose of preserving the public 
peace, to call to his aid the posse comitatus. 

3. But with respect to writs which issue, 
in the tirst instance, to arrest in civil suits, 
the sheriff is not bound to take the posse 
comiftitus to assist him in the execution of 
them : though lie may, if he pleases, on 
forcible resistance to the execution of the 
process. 2 Inst. 193 ; 3 Inst. 161. 

4. Having the authority to call in the 
assistance of all, it seems to follow, that lie 
may equally require that of any individual 
but to this tenoral rule there are some ex-' 
eeptions ; persons of infirm health, or who 
want understanding, minors under the age 
of fifteen years, women, and perhaps some 
others, it seems, cannot be required to 
assist the sheriff, and are therefore not con¬ 
sidered as a part of the power of the county. 
Yin. Ab. Sheriff, B. 

5. A refusal on the part of an individual 
lawfully called upon to assist the officer in 
putting down a riot is indictable. 1 Carr. 
A Marsh. 314. In this case will be found 
the form of an indictment for this offence. 

6. Although the sheriff is acting without 
authority, yet it would seem that any person 
who obeys his command, unless aware of 
that fact, will be protected. 

7. \\ hether an individual not enjoined 

by the sheriff to lend his aid, would be pro¬ 
tected in his interference, seems question¬ 
able. In a case where the defendant assisted 
sheriff’s officers in executing a writ of re¬ 
plevin without their solicitation, the < court 
held him justified in so doing. 2 Mod. 
244. \ ide Bae. Ab. Sheriff, N; Hamm. 

N. P. 63 ; 5 Whart. R. 437, 440. 

POSSESSED. This word is applied to 
the right and enjoyment of a termor or a 
person having a term, who is said to be 
possessed, and Dot seized. Bac. Tr. 335; 
Poph. 76 ; Dy. 369. 

POSSESSIO FRATRIS. The bro¬ 
ther’s possession. This is a technical phrase 
which is applied in the English law relating 
to descents. By the common law, the 
ancestor from whom the inheritance was 
taken by descent, must have had actual 
seisin of the lands, either by his own entry, 
or by the possession of his own, or his an¬ 
cestor’s lessee for years, or by being in the 
receipt of rent from the lessee of the free¬ 
hold. But there are qualifications as to 
tliis rule, one of which arises from the doc¬ 
trine of possessio frafris . The possession 


of a tenant for years, guardian or brother, 
is equivalent to that of the party himself, 
and is termed in law possessio fratris . Litt. 
sect. 8 ; Co. Litt. 15 a; 3 Wils. 516 ; 7 T. 
R. 386 ; 2 Hill Ab. 206. 

2. In Connecticut, Delaware, Georgia, 
Massachusetts, New Jersey, New York, 
Ohio, Pennsylvania, Rhode Island, South 
Carolina, Virginia, and probably .in other 
states, the real and personal estates of in¬ 
testates are distributed among the heirs, 
without any reference or regard to the 
actual seisin of the ancestor. Reeve on 
Des. 377 to 379; 4 Masons’s R. 467 ; 3 
Day’s li. 166 ; 2 Pet. R. 59. In Mary¬ 
land, New Hampshire, North Carolina, and 
Vermont, the doctrine of possessio fratris, 
it seems, still exists. 2 Peters’ Rep. 625 ; 
Reeve on Desc. 377 ; 4 Kent, Com. 384, 5. 

POSSESSION, intern, law . By pos¬ 
session is meant a country which is held by 
no other title than mere conquest. 

2. In this sense possession differs from 
a dependency , yvhich belongs rightfully to 
the country which has dominion over it; 
and from colony , which is a country settled 
by citizens or subjects of the mother coun¬ 
try. 3 Wash. C. C. R. 286. 

Possession, property. The detention or 
enjoyment of a thing which a man holds or 
exercises by himself or by another who 
keeps or exercises it in his name. By the 
possession of a thing, we always conceive 
the condition, in which not only one’s own 
dealing with the thing is physically possible, 
but every other person’s dealing with it is 
capable of being excluded. Thus, the sea¬ 
man possesses his ship, but not the water in 
which it moves, although he makes eacii 
subserve bis purpose. 

2. In order to complete a possession 
two things are required. 1st. That there 
be an occupancy, apprehension , (q. v.) or 
taking. 2dly. That the taking be with an 
intent to possess (animus possidendi), hence 
persons who have no legal wills, as children 
and idiots, cannot possess or acquire pos¬ 
session. Poth. h. t.; Etienne, h. t. See 
Mer. R. 358 ; Abbott on Shipp. 9, et Seq. 
But an infant of sufficient understanding 
may lawfully acquire the possession of a 
thing. 

3. Possession is natural or civil; natu¬ 
ral, when a man detains a thing corporeal, 
as by occupying a house, cultivating grounds 
or retaining a movable in his custody ; pos¬ 
session is civil, when a person ceases to 
reside in the house, or oil the land which 
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he occupied, or to detain the movable he 
possessed, but without intending to abandon 
the possession. See, as to possession of 
lands, 2 Bl. Com. 116; Hamm. Parties, 
178 ; 1 McLean’s R. 214, 265. 

4. Possession is also actual or construc¬ 
tive ; actual, when the thing is in the im¬ 
mediate occupancy of the party. 3 Dev. 
R. 34. Constructive, when a man claims 
to hold by virtue of some title, without 
having the actual occupancy; as, when the 
owner of a lot of land, regularly laid out, 
is in possession of any part, he is considered 
constructively in possession of the whole. 
11 V ern. R. 129. What removal of pro¬ 
perty or loss of possession will be sufficient 
to constitute larceny, vide 2 Chit. Cr. Law, 
919 ; 19 Jurist, 14 ; Etienne, h. t.; Civ. 
Code of Louis. 3391, et seq. 

5. Possession, in the civil law, is divided 
into natural and civil. The same division 
is adopted by the Civil Code of Louisiana. 

' 6. Natural possession is that by which 
a man detains a thing corporeal, as by 
occupying a house, cultivating ground, or 
retaining a movable in his possession. Na¬ 
tural possession is also defined to be the 
corporeal detention of a thing, which we 
possess as belonging to us, without any title 
to that possession, or with a title which is 
void. Civ. Code of Lo. art. 3391, 3393. 

7. Possession is civil, when a person 

ceases to reside in a house or on the land 
which he occupied, or to detain the movable 
which he possessed, but without intending 
to abandon the possession. It is the deten¬ 
tion of a thing, by virtue of a just title, 
and under the conviction of possessing as 
owner. Id. art. 3392, 3394. j 

8. Possession applies properly only to 
corporeal things, movables and immovables. 
The possession of incorporeal rights, such 
as servitudes and other rights of that na¬ 
ture, is only a quasi possession, and is ex¬ 
ercised by a species of possession of which 
these rights are susceptible. Id. art. 3395. 

9. Possession may be enjoyed by the 
proprietor of the thing, or by another for 
him ; thus the proprietor of a house pos¬ 
sesses it by his tenant or farmer. 

10. To acquire possession of a property, 
two things are requisite. 1. The intention 
of possessing as owner. 2. The corporeal 
possession of the thing. Id. art. 3399. 

11. Possession is lost with or without i 
the consent of the possessor. It is lost ' 
with his consent, 1. When he transfers this \ 
possession to another with the intention to < 


■ divest himself of it. 2. When he does 
some act, which manifests his intention of 
abandoning possession, as when a man 
throws jnto the street furniture or clothes, 
of which he no longer chooses to make use. 
Id. art. 3411. A possessor of an estate 
loses the possession against his consent. 
1. When another expels him from it, 
whether by force in driving him away, or 
by usurping possession during his absence, 
and preventing him from reentering. 2. 
When the possessor of an estate allows it 
to be usurped, and held for a year, without, 
during that time, having done any act of 
possession, or interfered with the usurper’s 
possession. Id. art. 3412. 

12. As to the effects of the purchaser’s 
taking possession, see Sugd. Vend. 8, 9; 
3 P. Wins. 193; 1 Ves. Jr. 226 ; 12 Ves. 
Jr. 27 ; 11 Ves. Jr. 464. Vide, generally, 

5 Harr. & John. 230, 263 ; 6 liar. A John. 
336 ; 1 Har. & John. 18 ; 1 Grreenl. R. 109 ; 
2 Har. & McH. 60, 254, 260: 3 Bibb, R. 
209; 1 Har. & McH., 210 ; 4 Bibb, R. 412 , 

6 Cowen, R. 632 ; 9 Cowen, R. 241; 5 
Wheat. R. 116, 124; Cowp. 217; Code 
Nap. art. 2228; Code of the Two Sicilies, 
art. 2134 ; Bavarian Code, B. 2, c. 4, n. 5; 
Prus. Code, art. 579; Domat, Lois Civ. liv. 
3, t, 7, s. 1; Vin. Ab. h. t.; Wolff, Inst. 

§ 200, and the note in the French trans¬ 
lation ; 2 Greenl. Ev. § 614, 615; Co. 
Litt. 57 a; Cro. El. 777; 5 Co. 13; 7 
John. 1. 

POSSESSOR. He who holds, detains 
or enjoys a thing, either by himself or his 
agent, which he claims as his own. 

2i In general the possessor of personal 
chattels is presumed to be the owner; and 
in case of real estate he has a right to re¬ 
ceive the profits, until a title adverse to his 
possession has been established, leaving him 
subject to an action for the mesne profits. 

(q. v.) 

POSSESSORY ACTION, old Eng. law. 

A real action in which the plaintiff called the 
demandant, sought to recover the possession 
of lands, tenements, and hereditaments. 
On account of the great nicety required in 
its management, and the introduction of 
more expeditious methods of trying titles 
by other actions, it has been laid aside. 
Finch’s Laws, 257 ; 3 Bouv. Inst. n. 2640. 

2. In Louisiana, by this term is under¬ 
stood an action by which one claims to be 
maintained in the possession of an immov¬ 
able property, or of a right upon or growing 
out of it, when he has been disturbed : or 
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to be reinstated to that possession, when he 
has been divested or evicted. Code of 
Practice,, art. 0 ; 2 L. R. 2*27, 454. 

POSSIBILITY. An uncertain thing 
\*hich may happen ; Lilly’s Reg. h. t. ; or 
it is a contingent interest in real or personal 
estate. 1 Mad. Ch. 549. 

2. Possibilities are near, a? when an 
estate is limited to one after the death of 
another; or remote, as that one man shall 
be married to a woman, and then that she 
shall die, and he be married to another. 1 
Fonb. Eq. *21*2, n. e; 16 Vin. Ab. h. t., p. 
460 ; 2 Co. 51 a. 

3. Possibilities are also divided into, 
1. A possibility coupled with an interest. 
This may, of course, be sold, assigned, 
transmitted or demised; such a possibility 
occurs in executory devises, and in contin¬ 
gent, springing or executory uses. 

4. —2. A bare possibility, or hope of 

succession; this is the case of an heir ap¬ 
parent, during the life of his ancestor. It 
is evident that he has no right which he can 
assigu, devise, or even release. % 

5. —3. A possibility or mere contingent 
interest, as a devise to Paul if he survive 
Peter. Dane’s Ab. c. 1, a 5, § 2, and the 
cases there cited. 

POST. After. When two or more 
alienations or descents have taken place 
between an origiual intruder and the ten¬ 
ant or defendant in a writ of entry, the 
writ is said to be in the post , because it 
states that the tenant had not entry unless 
after the ouster of the original intruder. 
3 Bl. Com. 182. See Entry , writ of. 

Post date. To date au instrument a 
time after that on which it is made. Vide 
Date. 

Post diem. After the day; as a plea 
of payment post diem , after the day when 
the money became due. Com. Dig. Pleader, 
2 W 29. 

Post disseisin, Engl, law . The name 
of a writ whieh lies for him who, having 
recovered lands and tenements by force of 
a novel disseisin, is again disseised by a 
former disseisor. Jacob. 

Post entrv, maritime law. When a 
merchant makes an entry on the importa¬ 
tion of goods, and at the time he is not able 
to calculate exactly the duties which he is 
liable to pay, gave rise to the practice of 
allowing entries to be made after the goods 
have been weighed, measured or gauged, to 
make up the deficiency of the original or 
prime entry ; the entry thus allowed to be 

vol. n_ y 


made is called a post entry . Chit. Com. 
Law, 746. 

Post facto, after the fact. Vide Ex 
post facto . 

Post litem motam. After the com¬ 
mencement of the suit. 

2. Declarations or acts of the parties 
made post litem motam , are presumed to be 
made with reference to the suit then pend¬ 
ing, and, for this reason, are not evidence in 
favor of the persons making them ; while 
those made before an action has been com¬ 
menced, in some cases, as when a pedigree 
is to be proved, may in some cases be con¬ 
sidered as evidence. 4 Camp. 401. 

Post mark. A stamp or mark put on 
letters in the post office. 

2. Post marks are evidence of a letter 
having passed through the post office. 2 
Camp. 620; 2 B. & P. 316; 15 East, 416; 
1 M. & S. 201; 15 Com. R. 206. 

Post mortem. After death ; as, an ex¬ 
amination post mortem , is an examination 
made of a dead body to ascertain the cause 
of death ; an inquisition post mortem , is 
one made by the coroner. 

Post notes. A species of bank notes 
payable at a distant period, and not on de¬ 
mand. 2 Watts & Serg. 463. A kind of 
bank notes intended to be trknsmitted at a 
distance by post. See 24 Maine, R. 36. 

Post natus. Literally after born ; it is 
used by the old law writers to designate the 
second son. See Puisne; Post-nati. 

Post nuptial. Something which takes 
place , after marriage ; as a post nuptial set¬ 
tlement, which is a conveyance made gene¬ 
rally by the husband for the benefit of the 
wife. 

2. A post nuptial settlement is either 
with or without consideration. The former 
is valid even against creditors, when in other 
respects it is untainted with fraud, 4 Mason, 
443 ; 2 Bailey, 477. The latter, or when 
made without consideration, if bona fide, and 
the husband be not involved at the time, 
and it be not disproportionate to his means, 
taking his debts and situation into consider¬ 
ation,^ valid. 4 Mason, 443. See 4 Dali. 
304 ; Settlement; Vol uni ary conveyance . 

Post OBIT, contract. An agreement, by 
which the obliger borrows a certain sum of 
money and promises to pay a larger sum, 
exceeding the lawful rate of interest, upon 
the death of a person, from whom he has 
some expectation, if the obligor be then 
living. 7 Mass. R. 119 ; 6 Madd. R. Ill 
5 Ves. 57 ; 19 Ves. 628. 
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2. Equity will, in general, relieve a 
party from these unequal contracts, as they 
are fraudulent on the ancestor. See 1 
Story, Eq. § 342 ; 2 P. AVms. 182 ; 2 Sim. 
R. 183, 192 ; 5 Sim. R. 524. But relief will 
be granted only on equitable terms, for he 
who seeks equity must do equity. 1 Fonb. 
B. 1, c. 2, § 13, note p ; 1 Story, Eq. § 
341. See Catching Bargain; Macedonian 
Decree . 

Post office. A place where letters are 
received to be sent to the persons to whom 
they are addressed. 

2. The post office establishment of the 
United States, is of the greatest importance 
to the people and to the government. The 
constitution of the United States has in¬ 
vested congress with power to establish post 
offices and post roads. Art. 1, s. 8, n. 7. 

3. By virtue of this constitutional au¬ 
thority, congress passed several laws anterior 
to the third day of March, 1825, when an 
act, entitled u An act to reduce into one 
the several acts establishing and regulating 
the post office department,” was passed. 3 
Story, U. S. 1985. It is thereby enacted, 

§ 1. That there be established, at the 
seat of the government of the United States, 
a general post office, under the direction of 
a postmaster general. The postmaster 
general shall appoint two assistants, and 
such clerks as may be necessary for the 
performance of the business of his office, 
and as are authorized by law; and shall 
procure, and cause to be kept, a seal for 
the said office, which shall be affixed to 
commissions of postmasters, and used to 
authenticate all transcripts and copies which 
may be required from the department. He 
shall establish post offices, and appoint post¬ 
masters, at all such places as shall appear 
to him expedient, on the post roads that are, 
or may be, established by law. lie shall 
give his assistants, the postmasters, and all 
other persons whom he shall employ, or who 
may be employed, in any of the departments 
of the general post office, instructions rela¬ 
tive to their duty. He shall provide for the 
carriage of the mail on all post roads that 
are, or may be, established by law, and as 
often as he, having regard to the produc¬ 
tiveness thereof, and other circumstances, 
shall think proper. He may direct the 
route or road, where there are more than 
one, between places designated by law for 
a post road, whieffi route shall be considered 
the post road. He shall obtain, from the 
postmasters, their accounts and vouchers for 


their receipts and expenditures, once in 
three months, or oftener, with the balances 
thereon arising, in favor of the general post 
office. He shall pay all expenses which may 
arise in conducting the post office, and in 
the conveyance of the mail, and all other 
necessary expenses arising on the collection 
of the revenue, and management of the 
general post office. He shall prosecute 
offences against the post office establish¬ 
ment. He shall, once in three months, 
render, to the secretary of the treasury, a 
quarterly account of all the receipts and 
expenditures in the said department, to be 
adjusted and settled as other public ac¬ 
counts. He shall, also, superintend the 
business of the department in all the duties 
that are, or may be assigned to it: Pro¬ 
vided, That, in case of the death, resignation, 
or removal from office, of the postmaster 
general, all his duties shall be performed by 
his senior assistant, until a successor shall 
be appointed, and arrive at the general post 
office, to perform the business. 

* 4.—§ 2. That the postmaster general, 
and all other persons employed in the gene¬ 
ral post office, of in the care, custody, or 
conveyance of the mail, shall, previous to 
entering upon the duties assigned to them, 
or the execution of their trusts, and before 
they shall be entitled to receive any emolu¬ 
ment therefor, respectively take and sub¬ 
scribe the following oath, or affirmation, 
before some magistrate, and cause a certifi¬ 
cate thereof to be filed in the general post 
office “I, A B, do swear or affirm, (as the 
case may be,) that I will faithfully perform 
all the duties required of me, and abstain 
from everything forbidden by the laws in 
relation to the establishment of the post 
office and post roads within the United 
States.” Every person w r ho shall be, in 
any manner, employed in the care, custody, 
or conveyance, or management of the mail, 
shall be subject to all pains, penalties, and 
forfeitures, for violating the injunctions, or 
neglecting the duties, required of him by 
the laws relating to the establishment of 
the post office and post roads, whether sued) 
person shall have taken the oath or affirma¬ 
tion, above prescribed, or not. 

5.—§ 3. That it shall be the duty of the 
postmaster general, upon the appointment 
of any postmaster, to require, and take, cf 
such postmaster, bond, with good and ap¬ 
proved security, in such penalty as he may 
judge sufficient, conditioned for the faithful 
discharge of all the duties of such postmas- 
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tor, required by law, or which may be re- turnpike roads to collect their toll, and not 
quired by any instruction, or general rule, kept in good repair, with proper bridges 
Pqj* the government of the department! and feines, where the same may be neccs— 
Provided^ however, That, if default shall sarv, it shall be the duty of the postmaster 
be made by the postmaster aforesaid, at general to report the same to congress, 
tunc, and the postmaster general shall with such infoiniation as can be obtained, to 
fall to institute suit against such post- enable congress to establish some other 
master, and said sureties, for two years road instead ot it, in the same main direc— 
from and after such default shall be made, tion. 

then, and in that ease, the said sureties 9.—§ 39. That it shall be the duty of 
shall not be held liable to the United States, the postmaster general to report, annually, 
nor shall suit be instituted against them. to congress, every post road which shall 

6, _^ 4, That the postmaster general- not, after the second year from its establish- 

shall cause a mail to be carried from the ment, have produced one-third of the ex 
nearest post office, on any established post pense of carrying the mail on the same, 
road, to the court house of any county 10. The act “ to change tho organiza- 
whieh is now, or may hereafter be estab- tion of the post office department, and to 
lished in any of the states or territories of provide more effectually for the settlement 
the United States, and which is without a ' of the accounts thereof,” passed July 2, 
mail; and the road on which such mail shall ; 1836, 4 Shars. cont. of Story L. U. S. 2464, 
be transported, shall become a post road, contains a variety of minute provisions for 
and so continue, until the transportation ! the settlement of the revenue of the post 
thereon shall cease. It shall also be lawful | office department. 

for the postmaster general to enter into con- ! 11. By the act of the 3d of March, 

tracts, for a term not exceeding four years, 1 1845, various provisions are made to pro- 
for extending the line of posts, and to au- tect the department from fraud and to 
thorize the persons, so contracting, as a prevent the abuse of franking, 
compensation for their expenses, to receive : 12. Finding roads in use throughout 

during the continuance of such contracts, ' the country, congress has established, that 
at rates not exceeding those for like dis- ( is, selected such as suited the convenience 
tances, established by this act, all the post- of the government, and which the exigen- 
age which shall arise on all letters, news- cies of the people required, to be post 
papers, magazines, pamphlets, and packets, roads. It has seldom exercised the power 
conveyed by any such posts; and the roads of making new roads, but examples are not 
designated in sueh contracts, shall, during wanting of roads having been made under 
the continuance thereof, be deemed and the express authority of congress. Story, 
considered as post roads, within the pro- Const. § 1133. 

vision of this act: and a duplicate of every! Vide Dead Letter: Jeopardy; Letter; 
such contract shall, within sixty days after 1 Mail; Newspaper; Postage; Postmaster; 
the execution thereof, be lodged in the office Postmaster general . 

of the comptroller of the treasury of the Postage. The money charged by law 
United States. for carrying letters, packets and documents 

7. —§ 5. That the postmaster general be by mail. By act of congress of March 8, 
authorized to have the mail carried in any | 1851, Minot’s Statute at Large, U. S. 587, 
steamboat, or other vessel, which shall be j it is enacted as follows : 

used as a packet, in any of the waters of : 2.—§1. That from and after the thirtieth 

the United States, on such terms and ' day of June, eighteen Hundred and fifty- 
conditions as shall be considered expo- one, in lieu of the rates of postage now 
dient: Provided, That he does not pay more established by law, there shall be charged 
than three cents for each letter, and more the following rates, to wit:—For every 
than one half cent for each newspaper, con- single letter in manuscript, or paper of any 
veyed in such mail. kind, upon which information shall be asked 

8-—§8. That, whenever it shall be made for, or communicated, in writing, or by 
appear, to the satisfaction of the post- marks or signs, conveyed in the mail for 
master general, that any road established, any distance between places within the 
or which may hereafter be established as a United States, not exceeding three thott- 
post road, is obstructed by fences, gates, or sand miles, when the postage upon such 
bars, or other than those lawfully used on letter shall have been prepaid, three cents, 
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and five cents when the postage thereon monthly, and sent to actual and bona fide 
shall not have been prepaid; and for any subscribers, shall be charged with one- 
distance exceeding three thousand miles, fourth the foregoing rates ; and on all such 
double those rates. For every such single newspapers published semi-monthly shall 
letter or paper when conveyed wholly or in be charged with one-half the foregoing 
part by sea, and to or from a foreign coun- rates 5 and papers published semi-weekly 
try, for any distance over twenty-five shall be charged double those rates; tri¬ 
hundred miles, twenty cents, and for any weekly, treble those rates • aud oftener than 
distance under twenty-five hundred miles, tri-weekly, five times those rates. And 
ten cents, (excepting, however, all cases there shall be charged upon every other 
where such postages have been or shall newspaper, and each circular not sealed, 
be adjusted at different rates, by postal handbill, engraving, pamphlet, periodical, 
treaty or convention already concluded or magazine, book, and every other description 
hereafter to be made ;) and for a double of printed matter, which shall be uncon- 
letter there shall be charged double the nected with any manuscript or written 
rates above specified ; and for a treble letter, matter, and which it may be lawful to trans- 
treble those rates; aud for a quadruple mit through the mail, of no greater weight 
letter, quadruple those rates; and every than one ounce, for any distance not ex¬ 
letter or parcel not exceeding half an ounce ceeding five hundred miles, one cent ; and 
in weight shall be deemed a single letter, for each additional ounce or fraction of an 
and every additional weight of half an ounce, one cent; for any distance exceeding 
ounce, or additional weight of less than five hundred miles and not exceeding one 
half an ounce, shall be charged with an thousand five hundred miles, double those 
additional single postage. And all drop rates ; for any distance exceeding one thou- 
letters, or letters placed in any post office, sand five hundred miles and not exceeding 
not for transmission, but for delivery only, two thousand five hundred miles, treble 
shall be charged with postage at the rate those rates; for any distance exceeding two 
of one cent each ; and all letters which thousand five hundred miles and not ex- 
shall hereafter be advertised as remaining ceeding three thousand five hundred miles, 
over or uncalled for, in any post office, shall four times those rates ; for any distance 
be charged with one cent in addition to the exceeding three thousand five hundred miles, 
regular postage, both to be accounted for five times those rates. Subscribers to all 
as other postages are. periodicals shall be required to pay one 

3.—§ 2 . That all newspapers not exceed- quarter’s postage in advance, and in all 
ing three ounces in weight, sent from the such cases the postage shall be one-half the 
office of publication to actual and bona fide foregoing rates. Bound books, and parcels 
subscribers, shall be charged with postage of printed matter not weighing over tliirty- 
as follows, to wit:—All newspapers pub- two ounces, shall be deemed mailable mat- 
lished weekly only, shall circulate the ter under the provisions of this section, 
mail free of postage within the county where And the postage on all printed matter other 
published, and that the postage on the than newspapers and periodicals published 
regular numbers of a newspaper published at intervals not exceeding three months, 
weekly, for any distance not exceeding fifty and sent from the office of publication, to 
miles out of the county where published, actual and bona fide subscribers, to be 
shall be five cents per quarter; for any prepaid; and in ascertaining the weight of 
distance exceeding fifty miles and not ex- newspapers for the purpose of determining 
ceeding three hundred miles, ten cents per the amount of postage chargeable thereon ; 
quarter; for any distance exceeding three they shall be weighed when in a dry state, 
hundred miles and not exceeding one thou- And whenever any printed matter on which 
sand miles, fifteen cents per quarter; for the postage is required by this section to be 
any distance exceeding one thousand miles prepaid, shall, through the inattention of 
and not exceeding two thousand miles, postmasters or otherwise, be sent without 
twenty cents per quarter ; for any distance prepayment, the same shall be charged with 
exceeding two thousand miles and not ex- double the amount of postage which would 
ceeding four thousand miles, twenty-five have been chargeable thereon if the postage 
cents per quarter ; for any distance exceed- had been prepaid ; but nothing in this act 
ing four thousand miles, thirty cents per contained shall subject to postage any mat- 
quarter ; and all newspapers published ter which is exempted from the payment of 
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postage by any existing law. And the 
postmaster general, by and with the advice 
and consent of the president of the United 
States, shall be, and he hereby is, authorized 
to reduce or enlarge, from time to time, the 
rates of postage upon all letters and other 
mailable matter conveyed between the 
United States and any foreign country, 
for the purpose of making better postal 
arrangements with other governments, or 
counteracting anv adverse measures affect- 
ing our postal intercourse with foreign 
countries , and postmasters at the office of 
delivery are hereby authorized, aDd it shall 
be their duty, to remove the wrappers and 
envelopes from all printed matter and 
pamphlets not charged with letter postage, 
for the purpose of ascertaining whether 
there is upon or connected with any such 
printed matter, or in such package, any 
matter or thing which would authorize or 
require the charge of a higher rate of post¬ 
age thereon. And all publishers of pamph¬ 
lets, periodicals, magazines, and newspapers, 
which shall not exceed sixteen ounces in 
weight, shall be allowed to interchange 
their publications reciprocally, free of 
postage : Provided, That such interchange 
shall be confined to a single copy of each 
publication : Aud provided, also, That said 
publishers may enclose in their publications 
the bills for subscriptions thereto, without 
any additional charge for postage : And 
provided, further, That in all cases where 
newspapers shall not coutain over three 
hundred square inches, they may be trans¬ 
mitted through the mails by the publishers 
to bona fide subscribers, at one-fourth the 
rates fixed by this act. 

5. By the act of March 8, 1845, pro¬ 
viding for the transportation of the mail 
between the United States and foreign 
countries, it is enacted by the Sd section, 
that the rates of postage to be charged and 
collected on all letters, packages, news¬ 
papers, and pamphlets, or other printed 
matter, between the ports of the United 
States and the ports of foreign governments 
enumerated herein, transported in the United 
States mail under the provisions of this act, 
shall be as follows : Upon all letters and 
packages not exceeding one-half ounce in 
weight, between any of the ports of the 
United States and the ports of England or 
France, or any other foreign port not less 
than three thousand miles .distant, twenty- 
four cents, with the inland postage of the 
United States added when sent through the I 
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United States mail to or from the post office 
at a port of the United States ; upon letters 
and packets over one-half an ounce in 
weight, and not exceeding one ounce, forty- 
eight cents ; and for every additional half 
ounce or fraction of an ounce, fifteen cents . 
upon all letters and packets not exceeding 
one-half ounce, sent through the United 
States mail between the ports of the United 
States and any of the West India islands, 
or islands in the Grulf of Mexico, ten cents ; 
and twenty cents upon letters and packets 
not exceeding one ounce; and five cents for 
every additional half ounce or fraction of 
an ounce ; upon each newspaper, pamphlet, 
and price current, sent in the mail between 
the United States and any of the ports and 
places above enumerated, three cents, with 
inland United States postage added wheu 
the same is transported to or from said port 
of the United States in the United States 
mail. 

Postage stamps. The act of congress, 
approved Starch 8, 1847, section 11, and 
the act of congress of March 3, 1841, sec¬ 
tions 8, 4, provide that, to facilitate the 
transportation of letters in the mail, the 
postmaster general be authorized to prepare 
postage stomps, which, when attached to 
any letter or packet, shall be evidence of 
the payment of the postage chargeable on 
such letter. The same sections declare 
that any person who shall falsely or fraudu¬ 
lently make, utter, or forge any postage 
stamp, with the intent to defraud the post 
office departmeut, shall be deemed guilty of 
felony, and be punished by a fine not ex¬ 
ceeding five hundred dollars, or ’by imprison¬ 
ment not exceeding five years, or by both 
such fine and imprisonment. And if any 
person shall use or attempt to use, in pre¬ 
payment of postage, any postage stamp 
which shall have been used before for like 
purposes, such person shall be subject to a 
penalty of fifty dollars for every such 
offence, to be recovered in the name of the 
United States in any court of competent 
jurisdiction. 

POSTEA, practice. Afterwards. The 
endorsement on the nisi prius record pur¬ 
porting to be the return of the judge be¬ 
fore whom a cause is tried, of what, has 
been done in respect of such record. It 
states the day of trial, before what judge, 
by name, the cause is tried, and also who is 
or was an associate of such judge ; it also 
states the appearance of the parties by their 
respective attorneys, or their defaults j and 
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tlie summoning and choice of the jury, 
whether those who were originally sum¬ 
moned, or those who were tales, or taken 
from the standers by ; it then states the 
finding of the jury upon oath, and, accord¬ 
ing to the description of the action, and 
the assessment of the damages with the 
occasion thereof, together with the costs. 

2. These are the usual matters of fact 
contained in the posted , but it varies with 
the description of the action. See Lee’s 
Piet. Postea; 2 Lill. P. R. 337 ; 16 Vin. 
Abr. 465 ; Bac. Use of the Law, Tracts, 
127, 5. 

3. When the trial is decisive, and neither 
the law nor the facts can afterwards be con¬ 
troverted, the postea is delivered by the 
proper officer to the attorney of the suc¬ 
cessful party, to sign his judgment; but it 
not unfrequcntly happens that after a ver¬ 
dict has been given, there is just cause to 
question its validity, in such case the postea 
remains in the custody of the court. Eunom. 
Dial. 2, §33, p. 116. 

POSTERIORES. This term was used 
by the Romans to denote the descendants 
in a direct line beyond the sixth degree. It 
is still used in making genealogical tables. 

POSTERIORITY, rights . Being or 
coming after. It is a word of comparison, 
the correlative of which is priority; as, when 
a man holds lands from two landlords, he 
holds from his ancient landlord by priority, 
and from the other by posteriority. 2 Inst. 
392. 

2. These terms, priority and posteriority, 
are also used in cases of liens : the first are 
prior liens, and are to be paid in the first 
place ; the last arc posterior liens, and arc 
not entitled to payment until the former 
have been satisfied. 

POSTERITY, descents . All the de¬ 

scendants of a person in a direct line. 

POSTHUMOUS CHILD. One bom 
after the death of its father; or, when the 
Caesarian operation is performed, after that 
of the mother. 

2. Posthumous children are entitled to 
take by descent as if they had been born at 
the time of their deceased ancestor. When 
a father has made a will without providing 
for a posthumous child, such a will is in 
some states, as in Pennsylvania, revoked 
pro tan to by implication.' 4 Kent, Com. 
506 ; Dig. 28, 5, 92 ; Ferriere, Com. h. t.; 
Domat, Lois Civiles, part 2, liv. 2 , t. 1, 9. 
1 : Merl. Rep. h. tv. 2 Bouv. Inst. n. 2158. 

POSTILS, postillce . Marginal notes 


made in a book or writing for reference to 
other parts of the same, or some other book 
or writing. 

POSTLIMINIUM. That right in virtue 
of which persons and things taken by the 
enemy are restored to their former state, 
v r ben coming again under the power of the 
nation to which they belong. Vat. Liv. 3, 
c. 14, s. 204 ; Chit Law of Nat. 93 to 104 ; 
Lee on Captures, ch. 5 ; Mart. Law of Nat. 
305; 2 Wooddes. p. 441, s. 34; 1 Rob. 
Rep. 134; 3 Rob. Rep. 236 ; Id. 97 ; 2 
Burr. 683 ; 10 Mod. 79 ; 6 Rob. R. 45 ; 2 
Rob. Rep. 77 ; 1 Rob. Rep. 49; 1 Kent, 
Com. 108. 

2 . The jus postliminii was a fiction of 
the Roman law. Inst. 1, 12, 5. 

3. It is a right recognized by the law 
of nations, and contributes essentially to 
mitigate* the calamities of war. When, 
therefore, property taken by the enemy is 
either recaptured or rescued from him, by 
the fellow subjects or allies of the original 
owner, it does not become the property of 
the recaptor or rescuer, as if it had been a 
new prize, but it is restored to the original 
owner by right of postliminy, upon certain 
terms. 

POSTMAN, Eng . law . A barrister in 
the court of exchequer, who has precedence 
in motions. 

POSTMASTER, or DEPUTY POST¬ 
MASTER. An officer of the United States 
appointed by the postmaster general to hold 
his office during the pleasure of the former. 
Before entering on the duties of his office, 
he is required to give bond with surety to 
be approved by the postmaster general. 
Act of 3d March, 1825, s. 3. 

2. Every postmaster is required to keep 
an office in the place for wdiich he may be 
appointed ; and it is his duty to receive and 
forward by mail, without delay? all letters, 
papers, and packets as directed ; to receive 
the mails and deliver, at all reasonable 
hours, all letters, papers and packets to the 
persons entitled thereto. 

3 . In lieu of commissions allowed 
deputy postmasters by the 14tli section of 
the act of 3d March, 1845, the postmaster 
general is authorized by the act of March 1, 
1847, s. 1, to allow, on the proceeds of 
their respective offices, a commission not 
exceeding the following rates on the amount 
received in any one year, or a due propor¬ 
tion thereof for less than a year : On a sum 

j not exceeding one hundred dollars, forty 
| per cent.; on a sum over the first hundred 
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and not exceeding four hundred dollars, 
thirty-three and one-third per cent,; on a 
sum over and above the first, four hundred 
dollars and not exceeding twenty-four hun¬ 
dred dollars, thirty per cent.; on a sum over 
twenty-four hundred dollars, twelve and 
one-half per cent.: on all sums arising from 
the postage on newspapers, magazines, and 
pamphlets, fifty per cent.; on the amount of 
postages on letters or packets received for 
distribution, seven per cent. : Provided , 
That all allowances, commissions, or other 
emoluments, shall be subject to the provi¬ 
sions of the forty-first section of the act 
which this is intended to amend ; and that 
the annual compensation therein limited 
shall be computed for the fiscal year com¬ 
mencing on the first of July and ending the 
thirtieth of June each year, and that for 
any period less than a year the restrictions 
contained in said section shall be held to 
apply in a due proportion for such fractional 
period : And provided further , That the 
compensation to any deputy postmaster 
under the foregoing provisions to be com¬ 
puted upon the receipt at his office of a 
larger sum shall in no case fall short of the 
amount to which he would be entitled under 
a smaller sum received at his office. 

4. By act of congress approved March 
3, 1851, § 6, it is enacted, That to any 
postmaster whose commissions may be re¬ 
duced below the amount allowed at his 
office for the year ending the thirtieth day 
of June, eighteen hundred and fifty-one, 
and whose labors may be increased, the 
postmaster general shall be authorized, in 
his discretion, to allow such additional com¬ 
missions as he may deem just and proper : 
Provided , That the whole amount of com-, 
missions allowed such postmaster during 
any fiscal year, shall not exceed by more 
than twenty per centum the amount of com¬ 
missions at such office for the year ending 
the thirtieth day of June, eighteen hundred 
and fifty-one. 

5. Although not subject to all the re¬ 
sponsibilities of a common carrier, yet a 
postmaster is liable for all losses and injuries 
,occasioned by his own default in office. 3 
Mils. Rep. 443; Cowp. 754; 5 Burr. 
2709; 1 Bell’s Com. 468; 2 Kent. Com. 
474; Story on Bailm, § 463. 

6 . Whether a postmaster is liable for 
the acts of his clerks or servants seems not 
to be settled. 1 Bell’s Com. 468, 9. In 
Pennsylvania it has been decided that he is 
uot responsible for their secret delinquen¬ 


cies, though perhaps he is answerable for 
want of attention to the official conduct of 
his subordinates. 8 Watts. R. 453. Vide 
Frank; Post Office. 

Postmaster General. The chief 
officer of the post office department of the 
United States. Various duties are imposed 
upon this officer by the acts of congress of 
March 3, 1825, and July 2, 1836, which 
will be found under the articles Mail; 
Post Office and Postage . 

2. The act of February 20, 1819, 3 
Story’s L. U. S. 1720, gives the postmaster 
general a salary 'of four thousand dollars 
per annum ; and that of March 2, 1827, 3 
Story’s L. U. S. 2076, declares there shall 
be paid, annually, to the postmaster general 
two thousand dollars, in addition to his 
present salary. 

POST NATL Born after. This term 
is applied to persous who came to reside in 
the United States after the declaration of 
independence. They arc generally con¬ 
sidered aliens, unless they become natural¬ 
ized, or are otherwise so declared by law. 
In Massachusetts, by statutory provision, 
and in Connecticut, by decision, a person 
born abroad, if he went there to reside be¬ 
fore the treaty of peace of the 3d of Sep¬ 
tember, 1783, is considered a citizen. 2 
Pick. R. 394 ; 5 Day, R. 169 ; 2 Kent, 
Com. 51, 2. 

POSTULATIO, Rom . civ. law. The 
name given to the first act in a criminal 
proceeding. A person who wished to 
accuse another of a crime, appeared before 
the praetor and asked his authority for that 
purpose, designating the person intended. 
This act was called postulatio . The postu¬ 
lant (calumniam jurabat) made oath that he 
was not influenced by a spirit of calumny, 
but acted in good faith, with a view to the 
public interest. The praetor received this 
declaration, at first made verbally, bui 
afterwUrds in writing, and called a libel 
The postulatio was posted up in the forum, 
to give public notice of the names of the 
accuser and the accused. A second accuser 
sometimes appeared and went through the 
same formalities. 

2. Other persons were allowed to ap¬ 
pear and join the postulant or priucipal 
accuser. These were said postulate sub- 
scriptionem and were denominated subscrip- 
tores. Cic . in Ccecil Divin . 15. But 
commonly such persons acted concurrently 
with the postulant, and inscribed their 
names at the time he first appeared. Only 
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one accuser, however, was allowed to act, 
and if the first inscribed did not desist in 
favor of the second, the right was deter¬ 
mined, after discussion, by judges appointed 
for the purpose. Oic. in Verr. I. 6. The 
preliminary proceeding was called divinatio, 
and is well explained in the oration of 
Cicero, entitled Divinatio. See Aulus 
Gellius, Att. Noct. lib. II. cap. 4. 

3. The accuser having been determined 
in this manner, he appeared before the 
praetor, and formally charged the accused 
by name, specifying the crime. This was 
called nominis et criminis delatio . The 
magistrate reduced it to writing, which was 
called inscription and the accuser and his 
adjuncts, if any, signed it, subscribebant . 
This proceeding corresponds to the indict¬ 
ment of the common law. 

4. If the accused appeared, the accuser 
formally charged him with the crime. If 
the accused confessed it, or stood mute, he 
was adjudged to pay the penalty. If he 
denied it, the inscripfio contained his 
answer, and he was then (in reatu) indicted, 
(as wc should say) and was called reus , and 
a day was fixed, ordinarily after an interval 
of at least ten days, according to the nature 
of the case, for the appearance of the par¬ 
ties. In the case of Verres, Cicero ob¬ 
tained one hundred and ten days to prepare 
his proofs, although he accomplished it in 
fifty days, and renounced, as he might do, 
the advantage of the remainder of the time 
allowed him. 

5. At the day appointed for the trial 
the accuser and his adjuncts or colleagues, 
the accused, and the judges, were summoned 
by the herald of the praetor. If the accuser 
did not appear, the case was erased from 
the roll. If the accused made default lie 
was condemned. If both parties appeared, 
a jury was drawn by the praetor or judex 
questionis. The jury were called jurati 
homines , and the drawing of them sortition 
and they were taken from a general list 
made out for the year. Either party had a 
right to object to a certain extent to the 
persons drawn, and then there was a second 
drawing called subsortition to complete the 
number. 

6 . In some tribunals (queestiones) the 
jury were (editi) produced in equal number 
by the accuser and the accused, and some¬ 
times by the accuser alone, who were <}b- 
jected to or challenged in different ways, 
according to tKe' nature of the case. The 
number of the jury also varied according to 


the tribunal, (queestio) they were sworn be- 
fore the trial began. Hence they were 
called jurati . 

7. The accusers and often the subscrip- 
tores were heard, and afterwards the 
accused, either by himself or by his advo¬ 
cates, of whom he commonly had several. 
The witnesses, who swore by Jupiter, gave 
their testimony after the discussions or 
during the progress of the pleadings of the 
accuser. In some cases it was necessary to 
plead the cause on the third day following 
the first hearing, which was called com - 
perendinatio. 

8 . After tbe pleadings were concluded 
the prsetor or the judex queestionis distri¬ 
buted tablets to the jury, upon which each 
wrote secretly, either the letter A (absolvo) 
or the letter C, ( condemno ) or N. L. (non 
liquet.) These tablets were deposited in an 
urn. The president assorted and counted 
the tablets. If the majority were for ac¬ 
quitting the accused, the magistrate de¬ 
clared it by the words fecisse non videtur , 
and by the words fecisse videtur if the 
majority were for a conviction. If the 
tablets marked N. L. were so many as to 
prevent an absolute majority for a conviction 
or acquittal, the cause was put off for more 
ample information, ampliation which the 
praetor declared by the word amplies . Such 
in brief was the course of proceedings before 
the qucBstiones perpetuxz. 

9. The forms observed in the comiha 
centiniata and comitia tributa were nearly 
the same, except the composition of the tri¬ 
bunal, and the mode of declaring the vote. 

10. It is easy to perceive in this account 
of a criminal action, the germ of the pro¬ 
ceedings on an indictment at common law. 

POT-DE-VIN, French law . A sum of 
money frequently paid, at the moment of 
entering into a contract, beyond the price 
agreed upon. 

2 . It differs from arrha y (q. v.) in this, 
that it is no part of the price of the thing 
sold, and, that the person who has received 
it, cannot by returning double the amount, 
or the other party by losing what he has 
paid, rescind the contract. 18 Toull. n. 52. 

POTENTATE. One who has a great 
power over an extended country; a sove¬ 
reign. 

2. By the naturalization laws, an alien 
is required, before he can be naturalized, to 
renounce all allegiance and fidelity to any 
foreign prince, potentate, state, or sovereign 
whatever. 
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POTKST AS, civil law. A Latin word 
which signities power ; authorit}'; domina¬ 
tion ; empire. It has several meanings. 1 . 
It signifies impcrium, or the jurisdiction of 
magistrates. 2. The power of the father 
over his children, pat ria potest as. 3. The 
autboritv of masters over their slaves, 
which makes it nearly synonymous with 
dominium. See Inst. 1, 9, et 12; Dig. 2, 
1, 13, 1 ; Id. 14, 1 ; Id. 14, 4, 1, 4. 

POUND, weight. There are two kinds 
of weights, namely, the troy, and the avoir¬ 
dupois. The pound avoirdupois is greater 
than the troy pound, in the proportion of 
seven thousand to five thousand seven hun¬ 
dred and sixty. The troy pound contains 
twelve ounces, that of avoirdupois sixteen 
ounces. 

Pound, Eng. law . A place enclosed to 
keep strayed animals in. 5 Pick. 514; 4 
Pick. 258; 9 Pick. 14. 

Pound, money . The sura of twenty shil¬ 
lings. Previous to the establishment of 
the federal currency, the different states 
made use of the pound in computing money; 
it was of different value in the several 
states. 

2. Pound sterling , is a denomination of 
money of Great Britain. It is of the value 
of a sovereign, (q. v.) In calculating the 
lates of duties, the pound sterling shall be 
considered and taken as of the value of four 
dollars and eighty cents. Act of March 3 , 
1833. 

3. The pound sterling of Ireland is to 
he computed, in calculating said duties, at 
four dollars and ten cents. Id.- 

4. The pound of the British provinces 
of JYova Scotia , Nevj Brunswick , New¬ 
foundland, and Canada , is to be so com¬ 
puted at four dollars. Act of May, 22, 
1846. 

POUNDAGE, practice . The amount 
allowed to the sheriff, or other officer, for 
commissions on the money made by virtue 
of an execution. This allowance varies in 
different states, and to different officers. 

POURPARLER, French law . The 
conversations and negotiations which have 
taken place between the parties in order 
to make an agreement. These fqrm no 
part of the agreement. Pard. Dr. Com. 
142. 

2 . The general rule in the common law 
is the same, parol proof cannot, therefore, 
be given to contradict, alter, add to, or 
diminish a written instrument, except in 
some particular cases. 1 Dali. 426; 4 


Dali. 340; 3 Scrg. & Rawle, G09 ; 7 Scrg. 
Rawle, 114. 

POURSUIVANT. A follower, a pur¬ 
suer. In the ancient English law, it signified 
an officer who attended upon the king in his 
wars, at the council table, exchequer, in his 
court, &c., to be sent as a messenger. A 
poursuivant was, therefore, a messenger of 
the king. 

POWER. This is either inherent or 
derivative. The former is the right, ability, 
or faculty of doing something, without re¬ 
ceiving that right, ability, or faculty from 
another. The people have the power to 
establish a form of government, or to change 
one already established. A father has the 
legal power to chastise his son ; a master, 
his apprentice. 

2. Derivative power, which is usually 
known by the technical name of power, is 
an authority by which one person enables 
another to do an act for him. Powers of 
this kind were well known to the common 
law, and were divided into two sorts: naked 
powers or bare authorities, and powers cou¬ 
pled with an interest. There is a material 
difference between them. In the case of 
the former, if it be exceeded in the act 
done, it is entirely void ; in the latter it is 
good for so much as is within the power, 
and void for the rest only. 

3. Powers derived from the doctrine of 
uses may be defined to be an authority, 
enabling a person, through the medium 
of the statute of uses, to dispose of an in¬ 
terest, vested either in himself or anothei 
person. 

4. The New York Revised Statutes de 
fine a power to be au authority to do some 
act in relation to lands, or the creation of 
estates therein, or of charges thereon, which 
the owner granting or reserving such power 
might himself lawfully perform. 

5 . They are powers of revocation and 
appointment which are frequently inserted 
in conveyances which owe their effect to the 
statute of uses; when executed, the uses 
originally declared cease, and new uses im¬ 
mediately arise to the persons named in the 
appointment, to which uses the statute trans¬ 
fers the legal estate and possession. 

6 . Powers being found to be much more 
convenient than conditions, were generally 
introduced into family settlements. Although 
geveral of these powers are not usually called 
powers of revocation, such as jDOwers of join 
turing, leasing, and charging settled estates 
with the payment of money, yet all these 
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are powers of revocation, for they operate 
as revocations, pro tanto , of the preceding 
estates. Powers of revocation and appoint¬ 
ment may be reserved either to the original 
owners of the land or to strangers : hence 
the general division of powers into those 
which relate, to the land , and those which 
are collateral to it. 

7. Powers relating to the land are those 
given to some person having an interest in 
the land over which they are to be exercised. 
These again are subdivided into powers ap¬ 
pendant and in gross. 

8. A power appendant is where a 
person has an estate in land, with a 
power of revocation and appointment, the 
execution of which falls within the com¬ 
pass of his estate ; as, where a tenant 
for life has a power of making leases in 
possession. 

9. A power in gross is where a person 
has an estate in the land, with a power of 
appointment, the execution of which falls 
out of the compass of his estate, but, not¬ 
withstanding, is annexed in privity to it, 
and takes effect in the appointee, out of an 
interest vested in the appointer; for instance, 
where a tenant for life has a power of creat¬ 
ing an estate, to commence after the de¬ 
termination of his own, such as to settle a 
jointure on his wife, or to create a term of 
years to commence after his death, these 
are called powers in gross, because the 
estate of the person to whom they are given, 
will not be affected by the execution of 
them. 

10. Powers collateral , are those which 
are given to mere strangers, who have no 
interest in the land : powers of sale and 
exchange given to trustees in a marriage 
settlement are of this kind. Vide, gene¬ 
rally, Powell on Powers, passim; Sugden 
on Powers, passim; Cruise, Pig. tit. .->2, ch. 
13 ; Vin. Ab. h. t. ; Com. Dig. Poiar ; 1 
Supp. to Ves. jr. 40, 92, 201, 307 ; 2 Id. 
166, 200; 1 Vern. by Raithby, 406; 3 
Stark. Ev. 1199; 4 Kent, Com. 309; 2 
Lilly’s Ab. 339; Whart. Dig. h. t. See 
1 Story, Eq. Jur. § 169, as to the execu¬ 
tion of a power, and when equity will sup¬ 
ply the defect of execution. 

11. This classification of powers is ad¬ 
mitted to be important only with reference 
to the ability of the donee to suspend, ex¬ 
tinguish or merge the power. The general 
rule is that a power shall not be exercised 
in derogation of a prior grant by the ap¬ 
pointer. But this whole division of powers 


has been condemned as too artificial and 
arbitrary. 

12. Mr. Powell divides powers into 
general and particular powers. General 
powers are those to be exercised in favor 
of any person whom the appointer chooses. 
Particular powers are those which are to be 
exercised in favor of specific objects. 4 
Kent, Com. 311, Vide, Bouv. Inst. Index, 
h. t.; Mediate powers; Primary powers . 

Power of attorney. Vide Letter oj 
attorney , and 1 Mood. Cr. Cas. 57, 58. 

POYNING’S LAW, Eng . law. The 
name usually given to an act which was 
passed by a parliament lioldcn in Ireland in 
the tenth of Henry the Seventh ; it enacts 
that all statutes made in the realm of Eng¬ 
land before that time should be in force and 
put in use in the realm of Ireland. Irish 
Stat. 10 II. VII. c. 22; Co. Litt. 141 b; 
llarg. n. 3. 

PRACTICE. The form, manner and 
order of conducting and carrying on suits 
or prosecutions in the courts through their 
various stages, according to the principles 
of law, and the' rules laid down by the 
respective courts. 

2. By practice is also meant the busi¬ 
ness which an attorney or counsellor does; 
as, A B has a good practice. 

3. The books on practice are very nu¬ 
merous ; among the most popular are those 
of Tidd, Chitty, Archbold, Sellon, Graham; 
Dunlap, Caines, Troubat and Haly, Blake, 
lmpcy. 

4. A settled, uniform, and long con¬ 
tinued practice, without objection, is evi¬ 
dence of what the law is, and such practice 
is based on principles which are founded in 
justice and convenience. Buck, 279: 2 
Russ. R. 19, 570 ; 2 Jac. R, 232 ; 5 T. R. 
380 ; 1 Y. & J. 167, 168 ; 2 Crompt. & M. 
55 ; Ram on Judgin. ch. 7. 

PRJEDA BELLICA. Lat. Rooty ; pro¬ 
perty seized in war. Vide Booty; Prize. 

PRiEClPEor PRECIPE, practice . The 
name of the written .instructions given by 
an attorney or plaintiff to the clerk or pro- 
thonotary of a court, whose duty it is to 
make out the writ, for the making of the 
same. 

PIliEDIAL. That which arises immedi¬ 
ately from the ground; as, grain of all sorts, 
hay, wood, fruits, herbs, and the like. 

PlliEDIUM DOMINANS, civil law. 
The name given to an estate to which a 
servitude is due; it is called the ruling 
estate. 


PRA 


PRA 


Frjepivm ursTici m, civil l au\ By this 
is understood all heritages which are not 
destined for the use of man's habitation ; 
such, for on ample, as lands, meadows, or¬ 
chards, gardens, woods, even though they 
should be within the boundaries ol a city. 

Pk/f.pu’m skkyikns, civil law. The name 

an estate which suffers or yields a service 
to another estate. 

Pr.v.oh m ruiiANTM, civil law . By this 
term is understood buildings and edifices 
intended for the habitation and use of man, 
whether they be built iu cities or whether 
thev be constructed in the country. 

P1UEFECTUS YIGILUM, Roman civ. 
fair. The chief officer of the night watch. 
His jurisdiction extended to certain offences 
affecting the public peace ; and even to lar¬ 
cenies. But he could inflict only slight 
punishments. 

PRAEMUNIRE. In order to prevent 
the pope from assuming the supremacy in 
granting ecclesiastical livings, a number of 
statutes were made in England during the 
reigns of Edward I., and his successors, 
punishing certain acts of submission to the 
papal authority, therein mentioned. In the 
writ for the execution of these statutes, the 
words preemunire facias, being used to com¬ 
mand a citation of the party, gave not only 
to the writ, but to the offcuce itself, of 
maintaining the papal power, the name of 
pmmunire. Co. Lit. 129 : Jacob’s L. D. h. t. 

PRAETOR, Roman civil law . A muni¬ 
cipal officer of Rome, so called because, 
(pr&iret populo y ) he went before or took 
precedence of the people. The consuls 
were at first called preetors. Liv. Hist. III. 
55. He was a sort of minister of justice, 
invested with certain legislative powers, 
especially in regard to the forms or formali¬ 
ties of legal proceedings. Ordinarily, he 
did not decide causes as a judge, but pre¬ 
pared the grounds of decision for the judge 
and sent to him the questions to be decided 
between the parties. The judge was always 
chosen by the parties, either directly, or by 
rejecting, under certain rules and limitations, 
the persons proposed to them by the preetor. 
Hence the saying of Cicero, (pro ClutntiSy 
43,) that no one could be judged except by 
a judge of his own choice. There were 
several kinds of officers called praetors. See 
Yicat, Yocab. 

2. Before entering on his functions, he 
published an edict, announcing the system 
adopted by him for the application and in¬ 
terpretation of the laws during his magis- 
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tracy. His authority extended oyer all 
jurisdictions, and was summarily expressed 
by the word Jo, Jzco, a.ddicOy i. e. do I give 
the action, dico I declare the law, I pro¬ 
mulgate the edict, addico I invest the judge 
with the right of judging. There were cer¬ 
tain cases which he was bound to decide 
himself, assisted by a council chosen by 
himself—perhaps the Decemvirs. But the 
greater part of causes brought before him, 
be sent either to a judge, an arbitrator, or 
to recuperators, (recuperatores 9 ) or to the 
centuinvirs, as before stated. Under the 
empire the powers of the praetor passed by 
degrees to the praefect of the predorium , or 
the praefect of the city ; so that this magis¬ 
trate, who at first-ranked with the consuls, 
at last dwindled into a director or manager 
of the public spectacles or games. 

3. Till lately, there were officers in cer¬ 
tain cities of Germany denominated praetors 
Vide 1 Kent, Com. 528. 

PRAGMATIC SANCTION, French law. 
This expression is used to designate those 
ordinances which concern the most import¬ 
ant object of the civil or ecclesiastical ad¬ 
ministration. Merl. Rupert, h. t.; 1 Four- 
nel, Ilist. des Avocats, 24, 38, 39. 

2. In the civil law, the answer given by 
the emperors on questions of law, when con¬ 
sulted by a corporation or the citizens of a 
province, or of a municipality, was called a 
pragmatic sanction. Lemons EL du Dr. 
Civ. Rom. § 53. This differed from a re¬ 
script. (q. v.) 

PRAYER, chanc . pleadings. That part 
of a bill which asks for relief. 

2. The skill of the solicitor is to he ex¬ 
ercised in framing this part of the bill. An 
accurate specification of the matters to be 
decreed in complicated cases, requires great 
discernment and experience ; Coop. Eq. Pl. 
13; it is varied as the case is made out, 
concluding always with a prayer of general 
relief, at the discretion of the court. Mitf. 

PI. 45. 

Prayer of process, chanc. plead. That 
part of a bill which prays that the defendant 
be compelled to appear and answer the bill, 
and abide the determination of the court op 
the subject, is called prayer of process. 
This prayer must contain the names of all 
persons who are intended to be made par¬ 
ties. Coop. Eq. PL 16 ; Story, Eq. PI. § 44. 

Prayer for relief, chan , pleading . 
This is the name of that part of the hill, 
which, as the phrase imports, prays for re¬ 
lief. This prayer is either general or special 
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but the general course is for the plaintiff 
to make a special prayer for particular relief 
to which he thinks himself entitled, and then 
to conclude with a prayer of general relief 
at the discretion of the court. Story, Eq. 
PL § 40; 4 Bouv. Inst. n. 4174—6. 

PREAMBLE. A preface, an introduc¬ 
tion or explanation of what is to follow: 
that clause at the head of acts of congress 
or other legislatures which explains the 
reasons why the act is made. Preambles 
are also frequently put in contracts to ex¬ 
plain the motives of the contracting parties. 

2. A preamble is said to he the key of 
a statute, to open the minds of the makers 
as to the mischiefs which are to be remedied, 
and the objects which are to be accomplished 
by the provisions of the statutes. It can¬ 
not amount, hv implication, to enlarge what 
is expressly given- 1 Story on Const. B. 
3, c. 6. How far a preamble is to be con¬ 
sidered evidence of the facts it recites, see 
4 M. & S. 532; 1 Phil. Ev. 239 ; 2 Russ, 
on Cr. 720; and see, generally, Ersk. L. 
of Scotl. 1, 1, 18 ; Toull. liv. 3, n. 318 ; 2 
Supp. to Ves. jr. 239 ; 4 L. R. 55 ; Barr, 
on the Stat. 353, 370. 

PRECARIOUS RIGHT. The right 
which the owner of a thing transfers to an¬ 
other, to enjoy the same until it shall please 
the owner to revoke it. 

2. If there is a time fixed during which 
the right may be used it is then vested for 
that time, and cannot be revoked until after 
its expiration. Wolff, Inst. § 333. 

PRECARIUM. The name of a contract 
among civilians, by which the owner of a 
thing at the request of another person, gives 
him a thing to use as long as the owner 
shall please. Poth. h. t. n. 87 ; see Yelv. 
172 ; Cro. Jac. 236 ; 9 Cowen, 687 ; Roll. 
R. 128; Bac. Ab. Bailment, C; Ersk. 
Prin. B. 3, t. 1, n. 9 ; Wolff, Ins. Nat. § 
333. 

2. A tenancy at will is a right of this 
kind. 

PRECATORY WORDS. Expressions 
in a will praying or requesting that a thing 
shall be done. 

2. Although recommendatory words used 
by a testator, of themselves, seem to leave 
the devisee to act as he may deem proper, 
giving him a discretion, as when a testator 
gives an estate to a devisee, and adds that 
he hopes, recommends, has a confidence, 
wish or desire that the devisee shall do cer¬ 
tain things for the benefit of another person ; 
yet courts of equity have construed such 


precatory expressions as creating a trust 
18 Ves. 41; 8 Ves. 380; Bac. Ab. Lega¬ 
cies, B, Bouv. ed. 

3. But this construction will not prevail 
when either the objects to be benefited are 
imperfectly described, or the amount of pro¬ 
perty to which the trust should attach, is 
not sufficiently defined. 1 Bro. C. C. 142; 
1 Sim. 542, 556. See 2 Story, Eq. Jur. 
§ 1070; Lewin on Trusts, 77; 4 Bouv. 
Inst. n. 3953. 

PRECEDENCE. The right of being 
first placed in a certain order; the first 
rank being supposed the most honorable. 

2. In this country no precedence is given 
by law to men. 

3. Nations, in their intercourse with each 
other, do not admit any precedence; hence 
in their treaties in one copy one is named 
first, and the other in the other. In some 
cases of officers when one must of necessity 
act as the chief, the oldest in commission 
will have precedence ; as when the presi¬ 
dent of a court is not present, the associate 
who has the oldest commission will have a 
precedence ; or if their commissions bear 
the same date, then the oldest man. 

4. In the army and navy there is an 
order of precedence which regulates the 
officers in their command. 

PRECEDENTS. The decision of courts 
of justice; when exactly in point with a 
case before the court, they arc generalfy 
held to have a binding authority, as well to 
keep the scale of justice even and steady, 
as because the law in that case has been 
solemnly declared and determined. 9 M. 
R. 355. 

2. To render precedents valid, they 
must be founded in reason and justice ; Hob. 
270 ; must have been made upon argument, 
and be the solemn decision of the court; 4 
Co. 94; and in order to give them binding 
effect, there must be a current of decisions. 
Cro. Car. 528 ; Cro. Jac. 386 ; 8 Co. 163. 

3. According to Lord Talbot, it is 
“ much better to stick to the known gene¬ 
ral rules, than to follow any one particular 
precedent, which may be founded on reason, 
unknown to us.” Cas. Temp. Talb. 26. 
Blackstone, 1 Com. 70, says, that a former 
decision is in general to be followed, unless 
“ manifestly absurd or unjust,” and, in the 
latter case, it is declared, when overruled, 
not that the former sentence was bad law , 
but that it was~rto£ law. 

4. Precedents can only be useful when 
they show that the case has been decided 
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upon a certain principle, and ought not to 
ho binding when contrary to such principle. 
If a precedent is to be followed because it 
is a precedent, even when decided against 
an established rule of law, there can be no 
possible correction of abuses, because the 
fact of their existence renders them above 
the law. It is always safe to rely upon 
principles. See Principle; Reason. Vide 
16 Yin. Ab. 499 ; AYesk. on Inst. h. t.: 2 
Swanst. 163: 2 Jac. & W. 318 ; 3 Ves. 
527 ; 2 Atk. 559 ; 2 P. AYms. 258 ; 2 Bro. 
C. C. 86 : 1 A^es. jr. 11 ; and 2 Evans 5 
Po„th. 377, where the author argues against 
the policy of making precedents binding 
when contrary to reason. See also 1 Kent, 
Comm. 475-477 ; Liv. Syst. 104—5 ; Gresl. 
Ev. 300 ; 16 Johns. R. 402 ; 20 Johns. R. 
722 ; Cro. Jac. 527 ; 33 H. VII. 41; Jones, 
Bailment, 46 ; and the articles Reason and 
Stare decisis. 

PRECEPT, A writ directed to the 
sheriff or other officer, commanding him 
to do something. The terra is derived 
from the operative pr&cipimus , we com¬ 
mand. 

PRECINCT. The district for which a 
high or petty constable is appointed, is in 
England, called a precinct. AVillc. Office 
of Const, xii. 

2. In day time all persons are bound to 
recognize a constable acting within bis own 
precincts; after night the constable is re¬ 
quired to make himself known, and it is, 
indeed, proper he should do so at all times. 
Ibid. n. 265, p. 93. 

PRECIPUT, French law . An object 
which is ascertained by law or the agree¬ 
ment of the parties, and which is first to be 
taken out of property held in common, by 
one having a right, before a partition takes 
place. 

2. The preciput is an advantage, or a 
principal part to which some one is entitled, 
pr&cipium jus r which is the origin of the 
word preciput. Diet, de Jur. h. t.; Poth. 
h. t. By preciput is also understood the 
right to sue out the preciput. 

PRECLUDI NON, pleading. A tech¬ 
nical allegation contained in a replication 
which denies or confesses and avoids the 
plea. It is usually in the following form; 
“ And the said A B, as to the plea of the 
said C D, by him secondly above pleaded, 
says, that he the said A B, by reason of any 
thing by the said C D, in that plea alleged, 
ought not to be barred frofn having and 
maintaining his aforesaid action thereof 


against the said C D, because he says that,” 
Ac. 2 AVils. 42 ; 1 Chit. PI. 573. 

PRECOGNITION, Scotch law. The 
examination of witnesses who were present 
at the commission of a criminal act, upon 
the special circumstances attending it, in 
order to know whether there is ground for 
a trial, and to serve for direction to the pro¬ 
secutor. But the persons examined may 
insist on having their declaration cancelled 
before they give testimony at the trial. 
Ersk. Princ. B. 4, t. 4, n. 49. 

PRECONTRACT. An engagement en¬ 
tered into by a person, which renders him 
unable to enter into another : as a promise 
or covenant of marriage to be had after¬ 
wards. AVhen made per verba de presently 
it is in fact a marriage, and in that case 
the party making it cannot marry another 
person. 

PREDECESSOR. One who has pre¬ 
ceded another. 

2. This term is applied in particular to 
corporators who are now no longer such, and 
whose rights have been vested in their suc¬ 
cessor ; the word ancestor is more usually 
applicable to common persons. The prede¬ 
cessor in a corporation stands in the same 
relation to the successor, that the ancestor 
does to the heir. 

3. The term predecessor is also used to 
designate one who has filled an office or sta¬ 
tion before the present incumbent. 

PRE-EMPTION, intern . law. The right 
of preemption is the right of a nation to 
detain the merchandise of strangers passing 
through her territories or seas, in order to 
afford to her subjects the preference of pur¬ 
chase. 1 Chit. Com. Law, 103 ; 1 Bl. Com. 
287. 

2. This right is sometimes regulated by 
treaty. In that which was made between 
the United States and Great Britain, bearing 
date the 19th day of November, 1794, rati 
tied in 1795, it was agreed, art. 18, after 
mentioning that the usual munitions of war, 
and also naval materials should bo confis¬ 
cated as contraband, that u whereas the 
difficulty of agreeing on precise cases in 
which alone provisions and other articles 
not generally contraband may be regarded 
as such, renders it expedient to provide 
against the inconveniences and misunder¬ 
standings which might thence arise. It is 
further agreed that whenever any such ar¬ 
ticles so being contraband according to the 
existing laws of nations, shall fo r that rea¬ 
son be seized, the same shall not be confis- 
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cated, but the owners thereof shall be 
speedily and completely indemnified ; and 
the captors, or in their default the govern¬ 
ment under whose authority they act, shall 
pay to the masters or owners of such vessel 
the full value of all articles, with a reason¬ 
able mercantile profit thereon, together 
with the freight, and also the damages inci¬ 
dent to such detention.” See Mann. Com. 
B. 3, c. 8. 

3. By the laws of the United States the 
right given to settlers of public lands, to 
purchase them in preference to others, is 
called the preemption right. See act of 
April 29, 1830, 4 Sharsw. Cont. of Story, 
L. U. S. 2212. 

PREFECT, French law. A chief officer 
invested with the superintendence of the 
administration of the laws in each depart¬ 
ment. Merl. Report. h. t. 

PREFERENCE. The paying or secur¬ 
ing to one or more of his creditors, by an in¬ 
solvent debtor, the whole or a part of their 
claim, to the exclusion of the rest. By 
preference is also meant the right which a 
creditor has acquired over others to be paid 
first out of the assets of his debtor, as, 
when a creditor has obtained a judgment 
against his debtor which binds the latter’s 
land, lie has a preference. 

2. Voluntary preferences are forbidden 
by the insolvent laws of some of the states, 
and arc void, when made in a general assign¬ 
ment for the benefit of creditors. Vide 
Insolvent; Priority . 

PREGNANCY, ined. jurisp . This is 
defined by medical writers to be the state 
of a female who has within her ovary or 
womb, a fecundated germ which gradually 
becomes developed in the latter receptacle. 
Dunglison’s Med. Diet. h. t. 

2. The subject may be considered with 
reference to the signs of pregnancy; its 
duration; and the laws relating to it. 

3. —§ 1. The fact that women sometimes 
conceal their state of pregnancy in order to 
avoid disgrace, and to destroy their offspring 
in its mature or immature state ; and that 
in other cases to gratify the wishes of rela¬ 
tions, the desire to deprive the legal suc¬ 
cessor of his just claims, to gratify their 
avarice by extorting money, and to avoid or 
delay execution, pregnancy is pretended , 
renders it necessary that an inquiry should 
take place to ascertain whether a woman has 
or has not been pregnant. 

4. There are certain signs which usually 
indicate this state ; these have been divided 


into those which affect the system generally 
and those which affect the uterus. 

5. —1. The changes observed in the 
system from conception and pregnancy, are 
principally the following ; namely, increased 
irritability of temper, melancholy, a languid 
cast of countenance, nausea, heart-burn, 
loathing of food, vomiting in the morning, 
an increased salivary discharge, feverish 
heat, with emaciation and costiveness, occa¬ 
sionally dcpiavity of appetite, a congestion 
in the head, which gives rise to spots on the 
face, to headache, and erratic pains in the 
face and teeth. The pressure of increasing 
pregnancy, occasions protrusion of the um¬ 
bilicus, and, sometimes, varicose tumors or 
anrlsarcous swellings of the lower extremi¬ 
ties. The breasts also enlarge, an areola, 
or brown circle is observed around the nip¬ 
ples, and a secretion of lymph, composed 
of milk and water, takes place. It should 
be remembered that these do not occur in 
every pregnancy, but many of them in most 
eases. 

6. —2. The changes which affect the 
uterus , are, a suppression and cessation of 
the menses ; an augmentation in size of the 
womb, which becomes perceptible between 
the eighth and tenth weeks; as time pro¬ 
gresses, the enlargement continues; about 
the middle of pregnancy, the woman feels 
the motion of the child, and this is called 
quickening, (q. v.) The vagina is also 
subject to alteration, as its glands throw out 
more mucus, and apparently prepare the 
parts for the passage of the foetus. Ryan’s 
Med. Jur. 112,113; 1 Beck’s Med. Jur. 
157, 158 ; 2 Dunglison’s Human Physio¬ 
logy, 361. These are the general signs of 
pregnancy; it will be proper to consider 
them more minutely, though briefly, in 
detail. 

7. —1. The expansion and enlargement 
of the abdomen. This sign is not visible 
during the early months of pregnancy, and 
by art in the disposition of the dress and 
the use of stays, it may be concealed for a 
much longer period. The corpulency of the 
woman, or the peculiarity of her form, may 
also contribute to produce the same effect. 
In common cases, where there is no such 
obstacle, this sign is generally manifest at 
the end of the fourth month, and continues 
till delivery. But the enlargement may 
originate from disease; from suppression 
or retention of the menses; tympanites; v 
dropsy: or schirrosity of the liver and spleen. 
Patient and assiduous investigation and pro- 
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fessional skill, arc requisite to pronounce 
ns to this si<ni, and nil these may fail. 
Fodere, tome i. p. 443. Cyclop, of Prac¬ 
tical Medicine, h. t. ; Cooper’s Lect. vol. ii. 
p. 163. 

8. —'2. Change in the state of the breasts. 

_ ^ J 

They are said to grow larger and more hr in ; 
but this enlargement occurs in suppressed 
menses, and sometimes at the period of the 
cessation of the menses; and sometimes 
they do not enlarge till after delivery. The 
dark appearance of the areola is no safe 
criterion; and the milky fluid may occur 
without pregnancy. 

9. —3. The suppression of the menses. 
Although this usually follows conception, 
vet in some cases menstruation is carried 

m* 

on till within a few weeks of delivery. 
When the suppression takes place, it is not 
always the effect of impregnation ; it may, 
and frequently does arise, from disease. 
Some medical authors, however, deem the 
suppression to be a never-failing consequence 
of conception. 

10. —t. The loss of appetite , nausea, 
vomiting. Sec. Although attendant upon 
pregnancy in many eases, arc very equivo¬ 
cal siirns. 

11. —5. The motion of the foetus in the 
mother's womb. In the carlv months of 
pregnancy this is wanting, but afterwards 
it can be ascertained. In cases of con¬ 
cealed pregnancy it cannot be ascertained 
from the declarations of the mother, and 
the examiner must discover it by other 
means. When the foetus is alive, the sud¬ 
den application of the hand, immediately 
after it has been dipped in cold water, over 
the regions of the uterus, will generally 
produce a motion of the foetus; but this is 
not an infallible test, the foetus may be 
dead, or there may be twins ; in the first 
case, then, there will be no motion, and in 
the latter, the motion is not felt, sometimes 
until a late period. Vide Quickening. 

12. —C. Alteration in the state of the 
uterus . This is ascertained by what is 
technically called the touch . This hr an 
examination, made with the hand of the 
examiner, of the uterus. 

^ 13.—7. By the application of ausculta¬ 
tion to the impregnated uterus, it is said 
certainty can be obtained. The indications 
of the presence of a living foetus in the 
womb, as derived from auscultation, are 
two1. The action of the fatal heart. 
This is marked by double pulsations; that 
of the foetus generally exceeds in frequency 


the maternal pulse. These pulsations may 
be perceived at the fifth, or between the 
fifth and sixth months. Their situation 
varies with that of the child. 2. The other 
auscultatory sign to denote the presence of 
the foetus has been variously denominated 
the placental bellows sound , the placental 
sound , and the utero placental sou fflet . It 
is generally agreed that its seat is in the 
enlarged vessels of the portion of the uterus 
which is immediately connected with the 
placenta. According to Lsennec, it is an 
arterial pulsation perfectly isochronous with 
the pulse of the mother, and accompanied 
by a rushing noise, resembling the blast of 
a pair of a bellows. It commonly begins 
to be heard with the aid of the stethoscope, 
(an instrument invented by Professor Lsen- 
ncc, of Paris, for examining the chest) at 
the end of the fourth month of pregnancy. 
In the case of twins, Lmnnec detected the 
pulsation of two foetal hearts before de 
livery, by means of this instrument. 

14. —8. Another sign of pregnancy 
has been discovered, which is said by M. 
Jaquemin never to fail. It is the peculiar 
dark color which the mucous membrane of 
the vagina acquires during this state. It 
was only after an examination of four thou¬ 
sand five hundred women that M. Jacquemin 
came to the conclusion which he formed of 
the certainty of this sign. Parent Ducha- 
tellet, De la Prostitution dans la ville de 
Paris, c, 3, § 5. 

15. It is always difficult though perhaps 
not impossible to ascertain the presence of 
the foetus, and on the other hand, many of 
the signs which would indicate such pre¬ 
sence, have been known to fail. 1 Beck’s 
Med. Jur. ch. 6; Chit. Med. Jur. h. t.; 
Ryan’s Med. Jur. 112, 113 ; Allison’s 
Princ. of the Cr. Law of Scotl. cli. 3, p. 
153 ; 1 Briand, Med. Leg. c. 3. 

16. —§ 2. The duration of human preg¬ 
nancy is not certain, and probably is not 
the same in every woman. It may perhaps 
be safely stated that forty weeks is the 
ordinary duration, though much discussion 
has taken place among medico-legal writers 
on this subject, and opinions fluctuate 
largely. 1 Beck’s Med. Jur. 303. This 
is occasioned perhaps by the difficulty of 
ascertaining the tune from which this period 
begins to run. Chit. Med. Jur, 409; 
Dewees, Midwifery, 125 ; 1 Paris & Fonbl. 
218, 230, 245 ; 2 Dunglison’s Human Phy 
siology, 362 ; Ryan’s Med. Jur. 121; 1 

| Fodere, M£d. Leg. § 407—416. 
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17. —§ 3. The laws relating to pregnancy 
are to be considered, first, in reference to 
the fact of pregnancy ; and, secondly, in 
relation to its duration. 

18. —1. As to the fact of pregnancy. 
There are two cases where the fact whether 
a woman is or has been pregnant is of im¬ 
portance ; when it is supposed she pretends 
pregnancy, and when she is charged with 
concealing it. 

19. —1st. Pretended pregnancy may arise 
from two causes: the one when a widow 
feigns herself with child, in order to pro¬ 
duce a supposititious heir to the estate. In 
this case in England the heir presumptive 
may have a writ de ventre inspiciendo , to 
examine whether she be with child or not; 
and if she be, to keep her under proper re¬ 
straint until delivered; but if, upon exami¬ 
nation, the widow be found not pregnant, 
the presumptive heir shall be admitted to 
the inheritance, though liable to lose it 
again on the birth of a child within forty 
weeks from the death of the husband. 1 
Bl. Com. 456; Cro. Eliz. 566; 4 Bro. C. 
C. 90 ; 2 P. Wms. 591 ; Cox’s C. C. 297. 
In the civil law there was a similar practice. 
Dig. 25, 4. 

20. The second cause of pretended 
pregnancy occurs when a woman has been 
sentenced to death, for the commission of a 
crime. At common law, in case this plea 
be made before execution, the court must 
direct a jury of twelve matrons, or discreet 
women, to ascertain the fact, and if they 
bring in their verdict quick with child , 
execution shall be staid generally till the 
next session of the court, and so from 
session to session till either she be delivered, 
or proves by the lapse of time, not to have 
been with child at all. 4 Bl. Com. 394, 
395 ; 1 Bay, 487. It is proper to remark 
that a verdict of the matrons that the 
woman is pregnant is not sufficient, she 
must be found to be quick with child . (q. v.) 

21. Whether under the English law a 
woman would be hanged who could be 
proved to be privement enceinte, beyond 
all doubt, is not certain; but in this 
country, it is presumed if it could be made 
to appear, indubitably, that the woman was 
pregnant, though not quick with child, the 
execution would be respited until after 
delivery. Fatal errors have been made by 
juries of matrons. A case occurred at 
Norwich in England in the month of March, 
1833, of a murderess who pleaded preg¬ 
nancy. Twelve married women were im- 


panneled on the jury; after an hour’s 
examination, they returned a verdict that 
she was not quick with child. She was 
ordered for execution. Fortunately three 
of the principal surgeons in the place, 
fearing some error, waited upon the convict 
and examined her; they found her not 
only pregnant, but quick with child. The 
matter was represented to the judge, who 
respited the execution, and on the 11th 
day of July she was safely delivered of a 
living child. London Medical Gazette, vol. 
xii. p. 24, 585. 

22. In New York it is provided by 
legislative enactment, (2 Rev. Stat. 658,) 
that “ if a female convict, sentenced to the 
punishment of death, be pregnant, the 
sheriff shall summon a jury of six physi¬ 
cians, and shall give notice to the district 
attorney, who shall have power to subpoena 
witnesses. If, oil such inquisition, it shall 
appear that the female is quick with child, 
the sheriff shall suspend the execution, and 
transmit the inquisition to the governor. 
Whenever the governor shall be satisfied 
that she is no longer quick with child, he 
shall issue his warrant for execution, or 
commute it, by imprisonment for life in the 
state prison.” 

23. By the laws of France, “ if a 
woman condemned to death declares her¬ 
self to be pregnant, and it is verified that 
she is pregnant, she shall not suffer her 
punishment till after her delivery. Code 
Penal, art. 27. 

24. —2d. Concealed pregnancy seldom 
takes place except for the criminal purpose 
of destroying the life of the foetus in utero, 
or of the child immediately after its birth. 
The extreme facility of extinguishing the 
infant life, at the time, or shortly after 
birth, and the experienced difficulty of 
proving this unnatural crime, has induced 
the passage of laws, in perhaps all the 
states, as well as in England and other 
countries, calculated to facilitate the proof, 
and also to punish the very act of conceal¬ 
ment of pregnancy and death of the child, 
when, if born alive, it would have been a 
bastard. 

25. The English statute of 21 Jac. 1, c. 
27, required that any mother of such child 
who had endeavored to conceal its birth, 
should prove, by one witness at least, that the 
child was actually born dead; and for want 
of such proof it arrived at the forced con¬ 
clusion that the mother murdered it. But 
it was considered a blot upon even the EDg- 
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lish code, and it was therefore repealed by 
43 Geo. III. o. 58, s. 3. An act of assembly 
of Pennsylvania, of the 31st May, 1781, 
made the concealment of the death of a 
bastard child conclusive evidence to convict 
the mother of murder; which was repealed 
by the act of 5th of April, 1790, s. 6, w hich 
declared that the constrained presumption 
that the child whose death is concealed, was 
therefore murdered by the mother, shall not 
be sufficient to convict the party indicted, 
without probable presumptive proof is given 
that the child was born alive. The law was 
further modified by the act of 22d of April, 
1794, s. 18, which declares that the con¬ 
cealment of the death of any such child shall 
not be conclusive evidence to convict the 
party indicted of the murder of her child, 
unless the circumstances attending it be such 
as shall satisfy the mind of the jury, that 
she did wilfully and maliciously destroy and 
take away the life of such a child. The last 
mentioned act, section 17, punishes the con¬ 
cealment of the death of a bastard child by 
fine and imprisonment. See, for the law of 
Connecticut on the subject, 2 Swift’s Digest, 
296. See Alison’s Principles of the Crimi¬ 
nal Law of Scotland, ch. 3. 

26. —2. As to the duration of pregnancy. 
Lord Coke lays down the peremptory rule 
that forty weeks is the longest time allowed 
by law for gestation. Co. Litt. 123. There 
does not, however, appear to be any time 
fixed by the law as to the duration of preg¬ 
nancy. Note by Hargr. & Butler, to 1 Inst. 
123, b; 1 Rolle’s Ab. 356, 1. 10; Cro. Jac. 
541 ; Palm. 9. 

27. The civil code of Louisiana provides 
that the child capable of living, which is 
born before the one hundred and eightieth 
day after the marriage, is not presumed to 
be the child of the husband; every child 
horn alive more than six months after con¬ 
ception, is presumed to be capable of living. 
Art. 205. The same rule applies with res¬ 
pect to the child born three hundred days 
after the dissolution of the marriage, or 
after sentence of separation from bed and 
board. Art. 206. The Code Civil of France 
contains the following provision. The child 
conceived during the marriage, has the hus¬ 
band for its father. Nevertheless the hus¬ 
band may disavow the child, if he can prove 
that during the tiuie that has elapsed be¬ 
tween the three hundredth and the one hun¬ 
dred and eightieth before its birth he was 
prevented either by absence, or in conse¬ 
quence of some accident, or on account of 
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some physical impossibility, from cohabiting 
with his wife. Art. 3*12. A child born be¬ 
fore the one hundred and eightieth day after 
the marriage cannot be disavowed by tho 
husband in the following cases :—1. When 
he had knowledge of the pregnancy before 
the marriage ; 2. When he has assisted in 
writing the act of birth, [a certificate stating 
the birth and sex of the child, the time when 
born, &c. required by law to be filed with a 
proper officer and recorded,] and when that 
act has been signed by him, or when it con¬ 
tains his declaration that he cannot sign ; 
3. When the child is not declared capable 
of living. Art. 314. And the legitimacy 
of a child born three hundred days after 
the dissolution of the marriage may be con¬ 
tested. Art. 315. 

PREGNANT, pleading . A fulness in 
the pleadings which admits or involves a 
matter which is favorable to the opposite 
party. 

2. It is either an affirmative pregnant, 
or negative pregnant. See Affirmative preg¬ 
nant : Negative pregnant. 

PREJUDICE. To decide beforehand; 
to lean in favor of one side of a cause for 
some reason or other than its justice. 

2. A judge ought to be without preju¬ 
dice, and he cannot therefore sit in a case 
where he has any interest, or when a near 
relation is a party, or where he has been of 
counsel for one of the parties. Vide Judge. 

3. In the civil law prejudice signifies a 
tort' or injury ; as the act of one man should 
never prejudice another. Dig. 50, 17, 74. 

PRELATE. The name of an ecclesias¬ 
tical officer. There are two orders of pre¬ 
lates ; the first is composed of bishops, and 
the second, of abbots, generals of orders, 
deans, &c. 

PRELEVEMENT, French law. The 
portion which a partner is entitled to take 
out of the assets‘of a firm before any divi¬ 
sion shall be made of the remainder of the 
assets, between the partners. 

2. The partner who is entitled to a 
prelevement is not a creditor of the part¬ 
nership ; on the contrary ho is a part 
owner, for if the assets should be deficient, 
a creditor has a preference over the part¬ 
ner ; on the other hand, should tho assets 
yield any profit, the partner is entitled to 
his portion of it, whereas the creditor is 
entitled to no part of it, but he has a right 
to charge interest, when he is in other re¬ 
spects entitled to it. 

PREHENSION. The lawful taking of 
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a thing with an intent to assert a right 
in it. 

PRELIMINARY. Something which 
precedes, as preliminaries of peace , which 
are the first sketch of a treaty, and con¬ 
tain the principal articles on which both 
parties are desirous of concluding, and 
which are to serve as the basis of the 
treaty. 

PREMEDITATION. A design formed 
to commit a crime or to do some other thing 
before it is done. 

2. Premeditation differs essentially from 
willy which constitutes the crime, because it 
supposes besides an actual will, a delibera¬ 
tion and a continued persistance which indi¬ 
cate more perversity. The preparation of 
arms or other instruments required for the 
execution of the crime, arc indications of a 
premeditation, but are not absolute proof of 
it, as these preparations may have been 
intended for other purposes, and then sud¬ 
denly changed to the performance of the 
criminal act. Murder by poisoning must 
of necessity be done with premeditation. 
See A forethought ; Murder . 

PREMISES. That which is put before. 
The word has several significations ; some¬ 
times it means the statements which have 
been before made; as, I act upon these 
premises; in this sense, this word may com¬ 
prise a variety of subjects, having no con¬ 
nexion among themselves ; 1 East, R. 456 ; 
it signifies a formal part of a deed; and it 
is made to designate an estate. 

Premises, estates. Lands and tenements 
are usually called premises, when particu¬ 
larly spoken of; as, the premises will be sold 
without reserve. 1 East, R. 453. 

Premises, conveyancing. That part in 
the beginning of a deed, in which are set 
forth the names of the parties, with their 
titles and additions, and in which are recited 
such deeds, agreements, or matters of fact, 
as are necessary to explain the reasons upon 
which the contract then entered into is 
founded ; and it is here also the considera¬ 
tion on which it is made, is set down? and 
the certainty of the thing granted. 2 Bl. 
Com. 298. The technical meaning of the 
premises in a deed, is every thing which 
precedes the habendum . 8 Mass. R. 174 ; 

15 Conn. R. 289. Vide Deed . 

Premises, equity pleading . That part of 
a bill usually denominated the stating part 
of the bill. It contains a narrative of the 
facts and circumstances of the plaintiff’s 
case, and the wrongs of which he complains, 


and the names of the persons by whom 
done, and against whom he seeks redress. 
Coop. Eq. PI. 9 ; Bart. Suit in equity, 27 ; 
Mitf. Eq. PI. by Jeremy, 43; Story, Eq. 
PI. § 27; 4 Bouv. Inst. n. 4158. 

PREMIUM, contracts. The considera¬ 
tion paid by the insured to the insurer for 
making an insurance. It is so called because 
it is paid primo , or before the contract shall 
take effect. Poth. h. t. n. 81 ; Marsh. 
Inst. 234. 

2. In practice, however, the premium is 
not always paid when the policy is under¬ 
written ; for insurances are frequently ef¬ 
fected by brokers, and open accounts are 
kept between them and the underwriters, in 
which they make themselves debtors for 
all premiums ; and sometimes notes or bills 
are given for the amount of the premium. 

3. The French writers, when they speak 
of the consideration given for maritime loans, 
employ a variety of words in order to distin¬ 
guish it according to the nature of the case. 
Thus, they call it interest when it is stipu¬ 
lated to be paid by the month or at other 
stated periods. It is a premium , when a 
gross sura is to be paid at the end of a 
voyage, and here the risk is the principal 
object which they have in view. When the 
sum is a per centagc on the money lent, 
they denominate it exchange , considering it 
in the light of money lent in one place-to be 
returned in another, with a difference in 
amount between the sum borrowed and that 
which is paid, arising from the difference of 
time and place. When they intend to com¬ 
bine these various shades into one genetal 
denomination, they make use of the term 
maritime profit , to convey their meaning. 
Hall on Mar. Loans, 56, n. Vide Park, Ins. 
h. t.; Poth. h. t. ; 3 Kent, Com. 285; 15 
East, R. 309, Day’s note, and the cases 
there cited. 

Premium pudicitije, contracts . Lite¬ 
rally the price of chastity. 

2. This is the consideration of a con¬ 
tract by which a man promises to pay to a 
woman with whom he has illicit intercourse 
a certain sum of money. When the con¬ 
tract is made as the payment of past coha¬ 
bitation, as between the parties, it is good, 
and will be enforced against the obligor, his 
heirs, executors and administrators, but it 
cannot be paid, on a deficiency of assets, 
until all creditors are paid, though it has a 
preference over the heir, next of kin, or 
devisee. If the contract be for future co¬ 
habitation, it is void. Chit. Contr. 215; 
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1 Storv, Eq. Jur. § 296 ; 5 Yes. 286 ; 2 
I\ Wins, 432 : 1 Black. R. 517 ; 3 Burr. 
1568 ; 1 Fonbl. Eq, B. 1> c. 4, § 4, and 
notes 5 and i/; l Ball & Beat. 360 ; 7 \ es. 
470; 11 Yes. 535; Rob. Fraud. Conv. 
428 ; Cas. Temp. Talb. 153 , and the cases 
there cited : 6 Ham. R. 21 ; 5 Cowen, R. 
253 ; Harper, K. 201 ; 3 Monr. R. 35 ; 2 
Rev. Const. Ct; 270 ; 11 Mass. R. 368 ; 2 
2s. & M. 251. 

PREXDER or PRENDRE. To take. 
This word is used to signify the right of 
taking a thing before it is offered ; hence 
the phrase of law* it lies in render, but not 
in prender. Yide prendre; and Gale 
and Whatley on Easements, 1. 

PR GENOME X. The first or Christian 
name of a person ; Benjamin is the proeno- 
men of Benjamin Franklin. See Cas. temp. 
Hard. 286 ; 1 Tavl. 148. 

PREPENSE. The same as aforethought, 
(q. v.) Yide 2 Chit. Cr. Law, *784. 

PREROGATIYE, civil laiv. The pri¬ 
vilege, preeminence, or advantage which 
one person has over another; thus a person 
vested with an office, is entitled to all the 
rights, privileges, prerogatives, &c. which 

belonsx to it. 

« _ 

Prerogative, English, law . The royal 
prerogative is an arbitrary power vested in 
the executive to do good and not evil. 
Rutherf. Inst. 279 ; Co. Litt. 90 3 Chit, on 
Prerog. ; Bac. Ab. h. t. 

Prerogative court, eccles. law. The 
name of a court in England in which all 
testaments are proved and administrations 
granted, when the deceased has left bona 
net ab Hi a in the province in some other 
diocese than that in which he died. 4 Inst. 
335. 

2 . The testamentary courts of the two 
archbishops, in their respective provinces, 
are styled prerogative courts, from the pre¬ 
rogative of each archbishop to grant pro¬ 
bates and administrations, where there are 
bona notabilia; but still these are only in¬ 
ferior and subordinate jurisdictions; and 
the style of these courts has no connexion 
with the royal prerogative. Derivatively, 
these courts are the king’s ecclesiastical 
courts ; but immediately, they are only the 
courts of the ecclesiastical ordinary. The 
ordinary, and not the crown, appoints the 
judges of these courts ; they are subject to 
the control cf the king’s courts of chancery 
and common law, in case they exceed their 
jurisdiction ; and they are subject m some 
instances to the command of these courts, 


if they decline to exercise their jurisdiction, 
when by law they ought to exercise it. Per 
Sir John Nicholl, In tho Goods of George 
III.; 1 Addams, R. 255 3 S. C. 2 Eng. 
Eccl. R. 112 . 

PRESCRIPTIBLE. That which is 
subject to prescription. 

PRESCRIPTION. The manner of ac¬ 
quiring property' by a long, honest, and 
uninterrupted possession or use during the 
time required by law. The possession must 
have been possessio longa , continna , et pa - 
cijica , nec sit ligitima interruption long, 
continued, peaceable, and without lawful 
interruption. Doniat, Loix Civ. liv. 3, t. 
29, s. 1 3 Bract. 52, 222, 226 3 Co. Litt. 
113, b ; Pour pouvoir pres tire, says the 
Code Civil, 1 . 3 , t. 20 , art. 22 , 29, il fai/t 
une possession continue et non interrompue , 
paisible , publique , et a litre de proprietaire. 
See Knapp’s It. 79. 

2. The law presumes a grant before the 
time of legal memory when the party claim¬ 
ing by prescription, or those from whom he 
holds, have had adverse or uninterrupted 
possession of the property or rights claimed 
by prescription. This presumption may be 
a mere fiction, the commencement of the 
user being tortious 3 no prescription can, 
however, be sustained, which is not con¬ 
sistent with such a presumption. 

3. Twenty years’ uninterrupted user of 
a way is prima facie evidence of a prescrip¬ 
tive right. 1 Saund. 323, a 3 10 East, 476 ; 
2 Br. & Bing. 403 ; Cowp. 215; 2 Wils. 
53. The subjects of prescription are the 
several kinds of incorporeal rights. Yide, 
generally, 2 Chit. Bl. 35, n. 24 ; Amer. 
Jurist, No. 37, p. 96 3 17 Viu. Ab. 256 3 
7 Com. Dig. 93 3 Rutherf. Inst. 63 3 Co. 
Litt. 113; 2 Conn. R. 584; 9 Conn. II. 
162; Bouv. Inst. Index, h. t. 

4. The Civil Code Louisiana, art. 3420, 
defines a prescription to be a manner of 
acquiring property, or of discharging debts, 
by the effect of time, and under the condi¬ 
tions regulated by law. For the law relat¬ 
ing to prescription in that state, see Code, 
art. 3420 to-3521. For the difference be¬ 
tween the meaning of the term prescription 
as understood by the common law, and the 
same term in the civil law, see 1 Bro. Civ 
Law, 246. 

5. The prescription which has the effect 
to liberate a creditor, is a mere bar whioh 
the debtor may oppose to the creditor, whe 
has neglected to exercise his rights, or pro¬ 
cured them to be acknowledged during tho 
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time prescribed by law. The debtor ac¬ 
quires this right without any act on his 
part, it results entirely from the negligence 
of the creditor. The prescription does not 
extinguish the debt, it merely places a bar 
in the hands of the debtor, which he may 
use or not at his choice against the creditor. 
The debtor may therefore abandon this de- 
feu ce, which has been acquired by mere 
lapse of time, either by paying the debt, or 
acknowledging it. If he pay it, he cannot 
recover back the money so paid, and if he 
acknowledge it, he may be constrained to 
pay it. Poth. Intr. au titre xiv. des Pre¬ 
scriptions, sect. 2. Vide Bouv. Inst. Theo. 
pars prima, e. 1, art. 1, § 4, s. 3; Limita¬ 
tions. 

PRESENCE. The existence of a per¬ 
son in a particular place. 

2. In many contracts and judicial pro¬ 
ceedings it is necessary that the parties 
should be present in order to render them 
valid ; for example, a party to a deed when 
it is executed by himself, must personally 
acknowledge it, when such acknowledgment 
is required by law, to give it its full force 
and effect, and his presence is indispensable, 
unless, indeed, another person represent 
him as his attorney, having authority from 
him for that purpose. 

o. Iu the criminal law, presence is ac¬ 
tual or constructive. When a larceny is 
committed in a house by two men, united 
in the same design, and one of them goes 
into the house, and commits the crime, 
while the other is on the outside watching 
to prevent a surprise, the former is actually, 
and the latter constructively, present. 

4. It is a rule in the civil law, that he 
who is incapable of giving his consent to an 
act, is not to be considered present, although 
he be actually in the place; a lunatic, or a 
man sleeping, would not therefore be con*- 
sidered present. Big- 41, 2, 1, 3. And 
so, if insensible ; 1 Dougl. 241 ; 4 Bro. 
P. R. 71; 3 Russ. 441; or if the act were 
done secretly so that he knew nothing o 1 it. 
1 P. Wins. 740. 

5. The English statute of fraud, § 5, 
directs that all devises and bequests of any 
lands or tenements shall be attested or sub¬ 
scribed in the presence of said devisor. 
Under this statute it has been decided that 
au actual presence is not indispensable, but 
that where there was a constructive pre¬ 
sence it was sufficient; as, where the testa¬ 
trix executed the will in her carriage stand¬ 
ing in the street before the office of her 


solicitor, the witness retired into the office 
to attest it, and it being proved that the 
carriage was accidentally put back, so that 
she was in a situation to see the witness 
sign the will through the window of the 
office. Bro. Ch. C, 98 ; see 2 Curt. R. 
320; 2 Salk. 688; 3 Russ. R. 441; 1 
Maule & Selw. 294; 2 Car. & P. 491 ; 2 
Curt. R. 331. Vide Constructive . 

PRESENT. A gift, or more properly 
the thing given. It is provided by the 
constitution of the United States, art. 1, s. 
9, n. 7, that “ no person holding any office 
of profit or trust under them, [the United 
States] shall, without the consent of con¬ 
gress, accept of any present, emolument, or 
office, or title of any kind whatever, from 
any king, prince, or foreign state/ 5 

PRESENTS. This word signifies the 
writing then actually made and spoken of; 
as, t/sese presents; know all men by these 
presents , to all to whom these presents shall 
come. 

PRESENTATION, eccl. law . The act 
of a patron offering his clerk to the bishop 
of the diocese to be instituted in a church 
or benefice. 

PRESENTEE, eccles . law. A clerk 
who has been presented by his patron to a 
bishop in order to be instituted iu a church. 

PRESENTMENT, crim. law , practice . 
The written notice taken by a grand jufy 
of any offence, from their own knowledge 
or observation, without any bill of indict¬ 
ment laid before them at the suit of the 
government; 4 Bl. Com. 301 ; upon such 
presentment, when proper, the officer em¬ 
ployed to prosecute, afterwards frames a 
bill of indictment, which is then sent to the 
grand jury, and they find it to be a true 
bill. In an extended sense presentments 
include not only what is properly so called, 
but al90 inquisitions of office, and indict¬ 
ments found by a grand jury. 2 llawk. c. 
25, s. 1. 

2. The difference between a presentment 

and an inquisition, (q. V.) is this, that the 
former is found by a grand jury authorized 
to inquire of offences generally, whereas tho 
latter is an accusation found by a jury 
specially returned to inquire concerning the 
particular offence.- 2 Hawk. c. 25, s. 6. 
Vide, generally, Coni. Dig* Indictment, B; 
Bac. Ab. Indictment, A ; 1 Chit. Cr 

Law, 163 ; 7 East, R. 387 ; 1 Meigs. 112, 
11 Humph. 12. 

3. The writing which contains the ac¬ 
cusation so presented by a grand jury, is 
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also callod a presentment, Vide 1 Brock. 
0. C. It. 150 : Grand Jury . 

Presentment, ro/f/rricte. The produc¬ 
tion of a bill of exchange or promissory note 
to the party on whom the former is drawn, 
for his acceptance, or to the person bound 
to pay either, for payment. 

2. * The holder of a bill is bound, in order 
to hold the parties to it responsible to him, 
to present it in due time for acceptance, 
and to give notice, if it be dishonored, to 
all the parties he intends to hold liable. 
Aud when a bill or note becomes payable, 
it must be presented for payment. 

3. The principal circumstances concern¬ 
ing presentment, are the person to whom, 
the placo where, and the time when, it is to 
be made. 

4. —1. In general the presentment for 
payment should be made to the maker of a 
note, or the drawee of a bill for acceptance, 
or to the acceptor, for payment; but a pre¬ 
sentment made at a particular place, when 
payable there, is in geueral sufficient. A 
personal demand on the drawee or acceptor 
is not necessary ; a demand at his usual 
place of residence of his wife or other agent 
is sufficient. 2 Esp. Cas. 509 ; 5 Esp. Cas. 
265 ; Holt’s N. P. Cas. 313. 

5. —2. When a bill or note is made pay¬ 
able at a particular place, a presentment, 
as we have seen, may be made there ; but 
when the acceptance is general, it must be 
presented at the house or place of business 
of the acceptor. 3 Kent, Com. 64, 65. 

6. —3. In treating of the time for present¬ 

ment, it must be considered with reference, 
1st. To a presentment for acceptance. 2d. 
To one for payment. 1st. When the bill 
is payable at sight, or after sight, the pre¬ 
sentment must be made in reasonable time ; 
and what this reasonable time is depends upon 
the circumstances of each case. 7 Taunt. 
397; 1 Dali. 255 ; 2 Dali. 192 : Ibid. 232: 
4 Dali. 165 : Ibid. 129 ; 1 Yeates, 531 ; 7 
Serg. & Rawle, 324 ; 1 Yeates 147. 2d. 

The presentment of a note or bill for pay¬ 
ment ought to be made on the day it 
becomes due, and notice of non-payment 
given, otherwise the holder will lose the 

•security of the drawer and endorsers of a 
bill and the endorsers of a promissory note, 
and in case the note or bill be payable at a 
particular place and the money lodged there 
for its payment, the holder would probably 
have no recourse against the maker or ac¬ 
ceptor, if he did not present them on the 
day, and the money should be lost. 5 Barn. 


6 Aid. 244. Vide 5 Com. Dig. 134 ■ 2 
John. Cas. 75 ; 3 John. R. 230 : 2 Caine*’ 
Rep. 343 ; 18 John. R. 230 ; 2 John. R. 
146, 168, 176 ; 2 Wheat. 373 ; Chit, on 
Bills, Index, h. t.; Smith on Mer. Law, 138 ; 
Byles on Bills, 102. 

7. The excuses for not making a present¬ 
ment are general or applicable to all persons, 
who are endorsers ; or they are special and 
applicable to the particular endorser only. 

8. —1. Among the former are, 1. In¬ 

evitable accident or overwhelming calamity ; 
Story on Bills, § 308 ; 3 Wend. 488 ; 2 
Smith’s R. 224. 2. The prevalence of 

a malignant disease, by which the ordinary 
operations of business are suspended. 2 John. 
Cas. 1 ; 3 M. & S. 267 ; Anth. N. P. Cas. 
35. 3. The breaking out of war between 

the country of the maker and that of the 
holder. 4. The occupation of the country 
where the note is payable or where the par¬ 
ties live, by a public enemy, which suspends 
commercial operations and intercourse. 8 
Crunch, 155; 15 John. 57 ; 16 John. 438 ; 

7 Pet. 586 ; 2 Brock. 20 ; 2 Smith’s R. 

224. 5. The obstruction of the ordinary 

negotiations of trade by the vis major . 
6. Positive interdictions and public regula¬ 
tions of the state which suspend commerce 
and intercourse. 7. The utter impractica¬ 
bility of finding the maker, or ascertaining 
his place of residence. Story on Pr. N. 66 
205, 236, 238, 241, 264. 

9. —2. Among the latter or .special ex¬ 

cuses for not making a presjentment may bo 
enumerated the following: 1. The receiv 
ing the note by the holder from the payee, 
or other antecedent party, too late to make 
a due presentment; this will be an excuse 
as to such party. 16 East, 248 ; 7 Mass. 
483 ; Story, P. N. §§ 201, 265 ; 11 Wheat. 
431 ; 2 Wheat. 373. 2. The note being 

an accommodation note of the maker for the 

r- 

benefit of the endorser. Story on Bills, § 
370 ; see 2 Brock. 20 ; 7 Harr. & J. 381 ; 
7 Mass. 452 ; 1 Wash. C. C. R. 461 ; 2 
Wash. C. C. R. 514; 1 Hayw. 271 ; 4 
Mason, 113 ; 1 Harr. & G. 408 ; 1 Caines, 
157 ; 1 Stew. 175 ; 5 Pick. 88 ; 21 Pick. 
327. 3. A special agreement by which 

the endorser waives the presentment. S 
Greenl. 213; 11 Wheat. 629; Story on 
Bills, §§371, 373 ; 6 Wheat. 572. 4. The 
receiving security or money by an endorser 
to secuie himself from loss, or to pay the 
note at maturity. In this case, when the 
indemnity or money is a full security for the 
amount of the note or bill, no presentment 
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is requisite. Story on Bills, § 374 ; Story 
on P. N. § 281 3 4 Watts, 328 ; 9 Gill & 
John. 47 ; 7 Wend. 165 ; 2 Greenl. 207; 
5 Mass. 170; 5 Conn. 175. 5. The re¬ 

ceiving the note by the holder from the 
endorser, as a collateral security for another 
debt. Story on Pr. Notes, § 284 ; Story on 
Bills, § 372 ; 2 How. S. C. R. 427, 457. 

10. A want of presentment may be 
waived by the party to be affected, after 
a full knowledge of the fact. 8 S. & R. 438; 
see 6 Wend. 658 ; 3 Bibb, 102 ; 5 John. 
385 ; 4 Mass. 347 ; 7 Mass. 452 ; Wash. 
C. C. R. 506 ; Bac. Ab. Merchant, &c. M. 
Vide, generally, 1 Hare & Wall. Sel Dec. 
214, 224. 

See Notice of dishonor . 

PRESERVATION. Keeping safe from 
harm ; avoiding injury. This term always 
presupposes a real or existing danger. 

2. A jettison, which is always for the 
preservation of the remainder of the cargo, 
must therefore be made only when there is 
a real danger existing. See Average ; Jet¬ 
tison, 

PRESIDENT. An officer of a company 
who is to direct the manner in which busi¬ 
ness is to be transacted. From the decision 
of the president there is an appeal to the 
body over which he presides. 

President of the United States of 
America. This is the title of the executive 
officer of this country. 

2 . I’lie constitution directs that the ex¬ 
ecutive power shall be vested in a president 
of the United States of America. Art. 2, 
s. 1 . 

3. This subject will be examined by con¬ 
sidering, l.His qualifications. 2 . His elec¬ 
tion. 3. The duration of his office. 4. Ilis 
compensation. 5. His powers. 

4 . —§ 1. No person except a natural 
born citizen, or a citizen of the United States 
at the time of the adoption of this constitu¬ 
tion, shall be eligible to the office of presi¬ 
dent ; neither shall any person be eligible 
to that office who shall not have attained 
the age of thirty-five years, and been four¬ 
teen years a resident within the United 
States. Art. 2, s. 1, n. 5. In case of the 
removal of the president from office, or of 
his death, resignation, or inability to dis¬ 
charge the powers and duties of the said 
office, the same shall devolve on the vice- 
president ; and the congress may by law 
provide for the removal^ death, resignation, 
or inability both of the president and vice-- 
president, declaring what officer shall then 


act as president; and such officer shal 
act accordingly, until the disability be re¬ 
moved, or a president shall be elected. Art. 
2 , s. 1 , n. 6 . 

5-—§ 2. He is chosen by electors of pre¬ 
sident. (q. v.) Sec Const. U. S. art. 2 , s. 

1, n. 2, 3, and 4; 1 Kent, Com. 273 ; 
Story on the Constit. § 1447, et seq. After 
his election and before he enters on the 
execution of his office, he shall take the 
following oath or affirmation : U I do so¬ 
lemnly swear (or affirm) that I will faith¬ 
fully execute the office of president of the 
United States, and will, to the best of my 
ability, preserve, protect and defend the 
constitution of the United States . 55 Article 

2 , s. 1 , n. 8 and 9 . 

6 . —§ 3. He holds his office for the term 
of four years ; art. 2 , s. 1 , n. 1 ; he is re- 
eligible for successive terms, but no one 
has ventured, contrary to public opinion, to 
be a candidate for a third term. 

7. —§ 4. The president shall, at stated 
times, receive for his services, a compensa¬ 
tion which shall neither be increased nor 
diminished during the period for which he 
shall lityvc b.eeiv^elected ; and he shall not 
receive, within 4-hat period, any other emolu¬ 
ment from the United States, or any of 
them. Art. 2, sect. 1, n. 7. The act of 
the 24th September, 1789, ch. 19, fixed the 
salary of the president at twenty-five thou¬ 
sand dollars.^Tliis is his salarv now. 

♦ 

8 . —§ 5. The powers of the president are 
to be exercised by him alone, or by him 
with the concurrence of the senate. 

9 . —1. The constitution has vested in 
him alone , the following powers : he is com¬ 
mand er-in-chief of the army and navy of 
the United States, and of the militia of the 
several states, when called into the actual 
service of the United States; he may re¬ 
quire the opinion, in writing, of the princi¬ 
pal officers of each of the executive depart¬ 
ments, upon any subject relating to the 
duties of their respective offices ; and lie 
shall have the power to grant reprieves and 
pardons for offences against the United 
States, except in cases of impeachment. 
Art. 2, s. 2 , n. 2. He may appoint all 
officers of the United States, whose appoint- « 
ments are not otherwise provided for in the 
constitution, and which shall be established 
by law, wdien congress shall vest the ap¬ 
pointment of such officers in the president 
alone. Art. 2, s. 2, n. 2. He shall liavo 
power to fill up all vacancies that may hap¬ 
pen during the recess of the senate, by 
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granting commissions) which shall expire at 
the end ot their next session. Art. 2, 
sect. 2, n. 3. lie shall from time to 
time jjivo congress infonuatiou of the state 
of the luion, and recommend to their 
consideration such measures as he shall 
judge necessary and expedient; he may, ' 
on extraordinary occasions, convene both i 
houses, or cither of them, and in case 
of disagreement between them with re¬ 
spect to the time of adjournment, he may 
adjourn them to such time as he shall think 
proper : he shall receive ambassadors and 
other public ministers ; he shall take care 
that the laws be faithfully executed, and 
shall commission all officers of the United 
States. 

10.—2. His power, with the concurrence 
of the senate, is as follows : to make trea¬ 
ties, provided two-thirds of the senators 
present concur ; nominate, and by and with 
the advice and consent of the senate, shall 
appoint ambassadors, other public ministers 
and consuls, judges of the supreme court, 
and all other officers of the United States 
whose appointments are not provided for in 
the constitution, and which have been es¬ 
tablished by law : but the congress may by 
law vest the appointment of such inferior 
officers, as they shall think proper, in the 
president alone, in the courts of law, or in 
the heads of departments. Art. 2, s. 2, n. 

2. Vide 1 Kent, Com. Lect. 13; Story on 
the Const. B. 3, ch. 36; Rawle cui the 
Const. Index, h. t.; Serg. Const. L. Index, 
h. t. 

PRESS. By a figure this word signifies 
the art of printing. The press is free. 

2. All men have a right to print and 
publish whatever they may deem proper, 
unless by doing so they infringe the rights 
of another, as in the case of copyrights, (q. 
v.) when they may be enjoined. For any 
injury they may commit against the public 
or individuals they may be punished, either 
by indictment, or by a civil action at the 
suit of the party injured, when the injury 
has been committed against a private indi¬ 
vidual. \ idc Const, of the TJ. S. Amendm. 
art. 1, and Liberty of the Press . 

PRESUMPTION, evidence. An infer¬ 
ence as to the existence of one fact, from 
the existence of some other fact, founded 
on a previous experience of their con¬ 
nexion. 3 Stark. Ev. 1234; 1 Phil. Ev. 
116 ; Gilb. Ev. 142 ; Poth. Tr. des. Ob. 
part. 4, c. 3, s. 2, n. 840. Or it is an 
opinion, which circumstances, give rise to, ' 


relative to a matter of fact, which they are 
supposed to attend. Menthucl sur les Con¬ 
ventions, liv. 1, tit. 5. 

2. To constitute such a presumption, a 
previous experience of the connexion be¬ 
tween the known and inferred facts is es¬ 
sential, of such a nature that as soon as the 
existence of the one is established, admit¬ 
ted or assumed, an inference as to the ex¬ 
istence of the other arises, independently of 
any reasoning upon the subject. It follows 
that an inference may be certain or not 
certain, but merely, probable , and therefore 
capable of being rebutted by contrary proof. 

3. In general a presumption is more or less 
strong according as the fact presumed is a 
necessary, usual or infrequent consequence 
of the fact or facts seen, known, or proven. 
When the fact inferred is the necessary 
consequence of the fact or facts known, the 
presumption amounts to a proof; when it 
is the usual, but not invariable consequence, 
the presumption is weak ; but when it is 
sometimes, although rarely, the consequence 
of the fact or facts known, the presumption 
is of no weight. Mcnthuel sur les Con- 

C; 

ventions, tit. 5. See Domat, liv. 9, tit. 6 ; 
Dig. de probationibus et preesumptionibus . 

4. Presumptions are cither legal and 
artificial, or natural. 

5. —1. Legal or artificial presumptions 
are such as derive from the law a technical 
or artificial operation and effect, beyond 
their mere natural tendency to produce be¬ 
lief, and operate uniformly, without apply¬ 
ing the process of reasoning on which they 
are founded, to the circumstances of the 
particular case. For instance, at the expi¬ 
ration of twenty years, without payment of 
interest on a bond, or other acknowledg¬ 
ment of its existence, satisfaction is to be 
presumed ; but if a single day less than 
twenty years has elapsed, the presumption 
of satisfaction from mere lapse of time, 
does not arise ; this is evidently an artificial 
and arbitrary distinction. 4 Greenl. 270 ; 
10 John/R. 338: 9 Cowen, R. 653; 2 
M’Cord, R. 439 ; ' 4 Burr. 1963 ; Lofft, 
320; 1 T. R. 271; 6 East, R. 215; 1 
Campb. R. 29. An example of another 
nature is given under this head by the 
civilians. If a mother and her infant at 
the breast perish in the same conflagration, 
the law presumes that the mother survived,^ 
and that the infant perished first, on ac-< 
count of its weakness, and on this ground 
the succession belongs to the heirs of the 
mother. See Death , 9 to 14. 
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6. Legal presumptions are of two kinds : 
first, such as are made by the law itself, or 
presumptions of mere law; secondly, such 
as are to be made by a jury, or presump¬ 
tions of law and fact. 

7. —1st. Presumptions of mere law , are 
either absolute and conclusive ; as, for in¬ 
stance, the presumption of law that a bond 
or other specialty was executed upon a good 
consideration, cannot be rebutted by evi¬ 
dence, so long as the instrument is not 
impeached for fraud ; 4 Burr. 2225 ; or they 
are not absolute, and may be rebutted by 
evidence; for example, the law presumes 
that a bill of exchange was accepted on a 
good consideration, but that presumption 
may be rebutted by proof to the contrary. 

8. —2d. Presumptions of law and fact 
are such artificial presumptions as are re¬ 
cognized and warranted by the law as the 
proper inferences to be made by juries 
under particular circumstances; for in¬ 
stance, an unqualified refusal to deliver up 
the goods on demand made by the owner, 
does not fall within any definition of a con¬ 
version, but inasmuch as the detention is 
attended with all the evils of a conversion 
to the owner, the law makes it, in its effects 
and consequences, equivalent to a conver¬ 
sion, by directing or advising the jury to 
infer a conversion from the facts of demand 
and refusal. 

9. —2. Natural presumptions depend 
upon their own form and efficacy in gene¬ 
rating belief ur conviction on the mind, as 
derived from these connexions which are 
pointed out by experience ; they are wholly 
independent of any artificial connexions 
and relations, and differ from mere pre¬ 
sumptions of law in this essential respect, 
that those- depend, or rather are a branch 
of the particular system of jurisprudence 
to which they belong; but mere natural 
presumptions are derived wholly by means 
of the common experience of mankind, 
from the course of nature and the ordinary 
aabits of society. 

Vide, generally, Stark. Ev. h. t.; 1 Phil. 
Ev, 116 ; Civ. Code of Lo. 2263 to 2267; 17 
Vin. Ab. 567 ; 12 Id. 124; 1 Supp. to 
Ves. jr. 37, 188, 489; 2 Id. 51, 223, 442 ; 
Bac. Ab. Evidence, H; Arch. Civ. PI. 
384 ; Toull. Dr. Qiv. Fr. liv. 3, t. 3, c. 4, 
s. 3; Poth. Tr. des Obi. part 4, c. 3, s. 2 ; 
Matt. on Pres.; Gresl. Eq. Ev. pt. 3, c. 4, 
p. 363; 2 Poth. Ob. by Evans, 340; 3 
Bouv. Inst. n. 3058, et seq. 
PRESUMPTIVE HEIR. One who, if 


the ancestor should die immediately, would 
under the present circumstances of things 
be his heir, but whose right of inheritance 
may be defeated by the contingency of some 
nearer heir being born ; as a brother, who 
is the presumptive heir, may be defeated by 
the birth of a child to the ancestor. 2 Bl. 
Com. 208. 

PRET A USAGE. Loan for use. This 
phrase is used in the French law instead of 
commodatum . (q. v.) 

PRETEjNTION, French law. The claim 
made to a thing which a party believes him¬ 
self entitled to demand, but which is not 
admitted or adjudged to be his. 

2. The words rights , actions and pre- 
tensions , are usually joined, not that they 
are synonymous, for right is something 
positive and certain, action is what is de¬ 
manded, while 'pretention is sometimes not 
even accompanied by a demand. 

PRETERITION, civil law . The omis¬ 
sion by a testator of some one of his heirs 
who is entitled to a legitime, (q. v.) in the 
succession. 

2. Among the Romans, the preterition 
of children when made by the mother were 
presumed to have been made with design ; 
the preterition of sons by any other testator 
was considered as a wrong and avoided the 
will, except the will of a soldier in service, 
which was not subject to so much form. 

PRETEXT. The reasons assigned to * 
justify an act, which have only the appear¬ 
ance of truth, and which are without foun¬ 
dation ; or which if true are not the true 
reasons for such act. Vattel, liv. 3, c. 3, 

§ 32. 

PRETIUM AFFECTIONIS. An ima¬ 
ginary value put upon a thing by the fancy 
of the owner in his affection for it, or for the 
person from whom he obtained it. Bell’s 
Diet. h. t. 

2. When an injury has been done to an 
article, it has been questioned whether in 
estimating the damage, there is any just 
ground, in any case, for admitting the pre¬ 
mium affedionis ? It seems that when the 
injury has been done accidentally by cul¬ 
pable negligence, such an estimation of 
damages would be unjust, but when the 
mischief has been intentional, it ought to 
be so admitted. Karnes on Eq. 74, 75. 

PREVARICATION. Prcevaricatio , 
civil law . The acting with unfaithfulness 
and want of probity. The term is applied 
principally to the act of concealing a crime. 
Dig. 47, 15, 6. 
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PREVENTION, civil and French law. 
The right of a judge to take cognizance of 
an action over which he has concurrent 
jurisdiction with another judge. 

2. In Pennsylvania it has been ruled 
that a justice of the peace cannot take cog¬ 
nizance of a cause which has been pre¬ 
viously decided bv another justice. 2 Dali. 
77 : Id. 114. 

PRICK, contracts. The consideration 
in money given for the purchase of a thing. 

: 2 . There are three requisites to the 
quality of a price in order to make a sale. 

o.—1. It must be serious, and such as 
may be demanded; if, therefore, a person 
were to sell me an article, and by the 
agreement, reduced to writing, he were to i 
release me from the payment, the trans¬ 
action would no longer be a sale, but a gift. 
Poth. Yeute, n. 18. 

4—2. The second quality of a price is, 
that the price be certain and determinate; 
but what may be rendered certain is con¬ 
sidered as certain ; if, therefore, I sell a 
thing at a price to be fixed by a third per¬ 
son, this is sufficiently certain, provided the 
third person make a valuation and fix the 
price. Poth. Yente, n. 23, 24. 

5. —3. The third quality of a price is, 
that it consists in money, to be paid down, 
or at a future time, for if it be of any thing 
else, it will no longer be a price, nor the 
contract a sale, but exchange or barter. 
Poth. Yente, n. 30 ; 16 Toull. n. 147. 

6. The true price of a thing is that for 
which things of a like nature and quality 
are usually sold in the place where situated, 
if real property ; or in the place where ex¬ 
posed to sale, if personal. Poth. Contr. de 
Yente, n. 243. The first price or cost of a 
thing does not always afford a sure criterion 
of its value. It may have been bought 
very dear or very cheap. Marsh. Ins. 620, 
et seq.; Ayliffe’s Pand. 447 ; Merlin, 
lie pert. h. t.; 4 Pick. 179 ; 8 Pick. 252 ; 
16 Pick. 227. 

7. In a declaration in trover it is usual, 
when the chattel found is a living one, to 
lay it as of such a price ; when dead, of 
such a value. 8 \Yentw. PI. 372, n; 2 Lilly’s 
Ah. 629. Yide Bouv. Inst. Index, h. t.; 
Adjustment; Inadequacy of price; Pretium 

it irficft n ti t e 

PRICE CURRENT. The price for 
which goods usually sell in the market. A 
printed newspaper containing a list of such 
prices is also called a price current. 

PRIM A FACIE. The first blush j the 


first view or appearance of the business : as, 
the holder of a bill of exchange, indorsed in 
blank, is prima facie its owner. 

2. Prima facie evidence of a fact, is in 
law sufficient to establish the fact, unless 
rebutted. 6 Pet. 11. 622, 632 ; 14 Pet. R. 
334. See, generally, 7 J. J. Marsh, 425 ; 
3 N. H. Rep. 484 ; 3 Stew. & Port. 267 ; 
5 Rand. 701; 1 Pick. 332 ; 1 South. 77 ; 1 
Yeates, 347; Gilp. 147 ; 2 N. & McCord, 
320; 1 Miss. 334; 11 Conn. 95 ; 2 Root, 
286 ; 16 John. 66, 136 ; 1 Bailey, 174 : 2 
A. K. Marsh. 244. For example, when 
buildings are fired by sparks emitted from a 
locomotive engine passing along the road, it 
is prima facie evidence of negligence on the 
part of those who have the charge of it. 3 
Man. Gr. & Sc. 229. 

Prima tonsura. A grant of a right to 
have the first crop of grass. 1 Chit. Pr. 
181 . 

PRIMAGE, mere . law . A duty payable 
to the master and mariner of a ship or 
vessel ; to the master for the use of his 
! cables and ropes to discharge the goods of 
the merchant; to the mariners for lading 
and unlading in any port or haven. Merch. 
Diet. h. t.; Abb. on Ship. 270. 

2. This payment appears to be of very 
ancient date, and to be variously regulated 
in different voyages and trades. It is some¬ 
times called the master’s hat money. 3 
Chit. Com. Law, 431. 

PRIMARY. That which is first or prin¬ 
cipal ; as primary evidence , or that evidence 
which is to be admitted in the first instance, 
as distinguished from secondary evidence, 
which is allowed only when primary evi¬ 
dence cannot be had. 

2. A primary obligation is one which is 
the principal object of the contract; for 
example, the primary obligation of the 
seller is to deliver the thing sold, and to 
transfer the title to it. It is distinguished 
from the accessory or secondary obligation 
to pay damages for not doing so. 1 Bouy. 
Inst. n. 702. 

Primary evidence. The best evidence 
of which the case in its nature is suscep¬ 
tible. 3 Bouv. Inst. n. 3053. Vide 
Evidence. 

Primary powers. The principal au¬ 
thority given by a principal to his agent; it 
differs from mediate powers, (q. v.) Story, 
Ag. § 58. 

PRIMATE, eccles. law. An archbishop 
who has jurisdiction over one or several 
other metropolitans. 
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PRIMER ELECTION. A term used 
to signify first choice. 

2. In England, when coparcenary lands 
are divided, unless it is otherwise agreed, 
the eldest sister has the first choice of the 
purparts ; this part is called the enitia pars. 
(q. v.) Sometimes the oldest sister makes 
the partition, and in that case, to prevent 
partiality, she takes the last choice. Hob. 
107 ; Litt, $§ 243, 244, 245; Bac. Ab. 
Coparceners, 0. 

PRIMER SEISIN, Eng. law . The 
right which the king had, when any of his 
tenants died seised of a knight’s fee, to re¬ 
ceive of the heir, provided he were of full 
age, one whole year’s profits of the lands, 
if they were in immediate possession ; and 
half a year’s profits, if the lands were in re¬ 
version, expectant on an estate for life. 2 
Bl. Com. 66. 

PRIMOGENITURE. The state of 
being first born ; the eldest. 

2. Formerly primogeniture gave a title 
in cases of descent to the oldest son in pre¬ 
ference to the other children ; this unjust 
distinction has been generally abolished in 
the United States. 

PRIMOGENITUS. The first born. 1 
Vcs. 290 ; and see 3 M. & S. 25; 8 Taunt. 
468 ; 3 Vern. 660. 

PRIMUM DECRETUM. In the courts 
of admiralty, this name is given to a provi¬ 
sional decree. Bac. Ab. The Court of Ad¬ 
miralty, E. 

PRINCE. In a general sense , a sove¬ 
reign ; the ruler of a nation or state. The 
son of a king or emperor, or the issue of a 
royal family ; as, princes of the blood. The 
chief of any body of men. 

2. By a clause inserted in policies of 
insurance, the insurer is liable for all losses 
occasioned by u arrest or detainment of all 
kings, princes , and people, of what nation, 
condition, or quality soever.” 1 Botiv. Inst, 
n. 1218. 

PRINCIPAL. This word has several 
meanings. It is used in opposition to ac - 
cessanjy to show the degree of crime com¬ 
mitted by two persons; thus, we say, the 
principal is more guilty than the accessary 
after the fact. 

2. In estates, principal is used as op¬ 
posed to incident or accessory; as in the 
following rule : “ the incident shall pass by 
the grant of the principal, but not the prin¬ 
cipal by the grant of the incident. Acces- 
sorium non ducit, sed sequitur suum princi- 
pale.” Co. Litt 152, a. 


3. It is used in opposition to agent , and 
in this sense it signifies that the principal is 
the prime mover. 

4. It is used in opposition to interest : 
as, the principal being secured the interest 
will follow. 

5. It is used also in opposition to surety; 
thus, we say the principal is answerable be¬ 
fore the surety. 

6. Principal is Used also to denote the 
more important; as, the principal person. 

7. In the English law, the chief person 
in some of the inns of chancory is called 
principal of the house. Principal is also 
used to designate the best of many things ; 
as, the best bed, the best table, and the like. 

Principal, contracts . One who, beine 1 
competent to contract, and who is sui juris, 
employs another to do any act for his own 
benefit, or on his own account. 

2. As a general rule, it may be said, 

that every person, sui juris , is capable of 
being a principal, for in all cases where a 
man has power as owner, or in his own right 
to do anything, he may do it by another. 
16 John. 86; 9 Co. 75 ; Com. Dig. Attorney, 
C 1; Heinec. ad Pand. P. 1, lib. 3, tit. 1, 
§ 424. , 

3. Married women, and persons who are 
deprived of understanding, as idiots, luna¬ 
tics, and others, not sui juris , are wholly 
incapable of entering into any contract, 
and, consequently, cannot appoint an agent.* 
Infants and married women are, generally, 
incapable ; but, under special circumstances, 
they may make such appointments. For 
instance, an infant may make an attorney, 
when it is for his benefit; but he cannot 
enter ioto any contract which is to his pre¬ 
judice. Com. Dig. Enfant, C 2 ; Perk. 13; 
9 Co. 75; 3 Burr. 1804. A married wo¬ 
man cannot, in general, appoint an agent ol 
attorney, and when it is requisite that one 
should be appointed, the husband genera Hy 
appoints for both. Perhaps for her sepa¬ 
rate property she may, with her husband, 
appoint an agent or attorney ; Cro. Car. 
165; 2 Leon. 200; 2 Buis. It. 13: but 
this seems to be doubted. Cro. Jac. 617 ; 
Yelv. 1 ; 1 Brownl. 134; 2 Brownl. 248; 
Adams’ Ej. 174; Ptunu. Ej. 148. 

4. A principal has rights whicli he can 
enforce, and is liable to obligations which 
he must perform. These will be briefly 
considered : 

1. The rights to which principal are 
entitled arise from obligations due to them 
by their agents, or by third persons. 
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5.—1st. The rights against their agents, 
are, 1. To call them to an account at all 
times, in relation to the business ot their 
agencv. 2. When the agent violates his 
obligations to his principal, either by ex¬ 
ceeding his authority, or by positive mis¬ 
conduct, or by mere negligence or omissions 
ii the discharge of the functions of his 
agenev, or in any other manner, and any 
loss or damage falls on his principal, the 
latter will be entitled to full indemnity. 
Pa lev on Ag. bv Lloyd, 7, 71, 74, and note 
2 : 12 Pick. 328 ; 1 B. & Adolph. 415 ; 1 
Liverm. Ag. 398. 3. The principal has a 

right to supersede his agent, where each 
mav maintain a suit against a third person, 
by suing in his own uame ; and he may, by 
his own intervention, intercept, suspend, or 
extinguish the right of the agent under the 
contract. Paley Ag. by Lloyd, 362; 7 
Taunt. 237, 243 ; 1 M. & S. 576 : 1 Livenn. 
Ag. 226-223; 2 W. C. C. R. 283 ; 3 Chit. 
Com. Law, 201—203. 

6.—2d. The principaVs rights against 

third persons . 1. When a contract is made 

by the agent with a third person in the 
name of his principal, the latter may enforce 
it by action. Rut to this rule there are 
some exceptions; 1st. When the instrument 
is under seal,, and it has been exclusively 
made between the agent aud the third per¬ 
son ; as, for example, a charter party or 
bottomry bond ; in this case the principal 
cannot sue on it. See 1 Paine, Cir. R. 
252 ; 3 W. C. C. R. 560 ; 1 M. &. S. 573 ; 
Abbott, Ship, pt. 3, c. 1, s. 2. 2d. When 

an exclusive credit is given to and by the 
agent, and therefore the principal cannot be 
considered in any manner a party to the 
contract, although he may have authorized 
it, and be entitled to all the benefits arising 
Irom it. The case 6f a foreign factor, buy¬ 
ing or selling goods, is an example of this 
kind: he is treated as between himself and 
the other party, as the sole contractor, and 
the real principal cannot sue or be sued on 
the contract. This, it has been well ob¬ 
served, is a general rule of commercial law, 
founded upon the known usage of trade ; 
and it is strictly adhered to for the safety 
and convenience of foreign commerce. Story, 
Ag. § 423 : Smith, Mer. Law, 66 ; 15 East, 
R. 62 : 9 11. & C. 8/. 3d. When the agent 
has a lien or claim upon the property bought 
or sold; or upon its proceeds, when it equals 
or exceeds the amount of its value. Story, 
Ag. §§ 407, 408, 424. 

7.—2. But contracts aTe not unfre- 


quently made without mentioning the name 
of the principal; in such case he may avail 
himself of the agreement, for the contract 
will be treated as that of the principal, as 
well as of the agent. Story, Ag. § 109, 
111, 403, 410, 417, 440; Paley, Ag. by 
Lloyd, 21, 22; Marsh. Ins. b. i, c. 8, § 
3, p. 311; 2 Kent’s Com. 3d edit. 630 ; 3 
Chit. Com. Law, 201 ; vide 1 Paine’s C. C 
Rep. 252. 

8. —3. Third persons are also liable to 
the principal for any tort or injury done to 
his property or rights in the course of the 
agency. Pal. Ag. by Lloyd, 363 ; Story, 
Ag. § 436 ; 3 Chit. Com. Law, 205, 206; 
15 East, R. 38. 

9. —2. The liabilities of the principal 
are either to his agent or to third persons. 

10. —1st. The liabilities of the principal 
to his agent, are, 1. To reimburse him all 
expenses he may have lawfully incurred 
about the agency. Story, Ag. § 335 ; Story, 
Bailin. § 196, 197 ; 2 Liv. Ag, 11 to 33. 

2. To pay him his commissions as agreed 

upon, or according to the usage of trade, 
except in cases of gratuitous agency. Story, 
Ag. § 323 : Story, Bailm 153, 154, 196 to 
201. 3. To indemnify the agent when he 

has sustained damages in consequeuce of 
the principal’s conduct; for example, when 
the agent has innocently sold the goods of 
a third person, under the direction or au¬ 
thority of his principal, and a third person 
recovers damages against the agent, the 
latter will be entitled to reimbursement 
from the principal. Pal. Ag. by Lloyd, 
152, 301 ; 2 John. Cas. 54 ; 17 John. 142; 
14 Pick. 174. 

11. —2d. The liabilities of the principal 

to third persons, are, 1. To fulfil all the 
engagements made by the agent, for nr in 
the name of the principal, aud which come 
within the scope of his authority. Story*, 
Ag. § 126. 2. When a man stands by and 

permits another to do an act in his name, his 
authority will be presumed. Vide Authority , 
aud 2 Kent, Com. 3d edit. 614; Story, Ag. 
§ 89, 90, 91; and articles Assent; Consent . 

3. The principal is liable to third persons 
for the misfeasance, negligence, or omission 
of duty of his agent; but he has a remedy 
over against the agent, when the injury has 
occurred in consequence of his misconduct 
or culpable neglect; Story, Ag. § 308; 
Paley, Ag. bv Lloyd, 152,3; 1 Mete. 560 ; 
1 B. Monr. 292; 5 B. Monr. 25 ; 9 W. & 
S. 72; 8 Pick. 23; 6 Gill & John. 292; 4 
Q. B. 298; 1 Hare & Wall Sel. Dec. 467 
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Dudl. So. Car. R. 265, 268 ; 5 Humph. 
397 ; 2 Murph. 389 ; 1 Ired. 240 ; but the 
principal is not liable for torts committed 
by the agent without authority. 5 Humph. 
397; 2 Murph. 389 ; 19 Wend. 343; 2 
Mete. 353. A principal is also liable for 
the misconduct of a sub-agent, when re¬ 
tained by his direction, either express or 
implied. 1 B. & P. 404 ; 15 East, 66. 

12. The general rule, that a principal 
cannot be charged with injuries committed 
by his agent without his assent, admits of 
one exception, for reasons of policy. A 
sheriff is liable, even under a penal statute, 
for all injurious acts, wilful or negligent, 
done by his appointed officers, colore officii, 
when charged and deputed by him to exe¬ 
cute the law. The sheriff is, therefore, 
liable where his deputy wrongfully executes 
a writ; Dougl. 40; or where he takes ille¬ 
gal fees. 2'E. N. P. C. 585. 

13. But the principal may be liable for 
his agent’s misconduct, when he has agreed, 
either expressly or by implication, to be so 
liable. 8 T. R, 531; 2 Cas. N. P. C* 42. 
Vide Bouv. Inst. Index, h. t.; * Agency; 
Agent. 

Principal, cnm . law . A principal is 
one who is the actor in the commission of a 
crime. 

2. Principals are of two kinds; namely, 
1. Principals in the first degree , are those 
who have actually with their own hands 
committed the fact, or have committed it 
through an innocent agent incapable himself, 
of doing so ; as an example of the latter 
kind, may be mentioned the case of a per¬ 
son who incites a child wanting discretion, 
or a person non compos, to the commission 
of murder, or any other crime, the incitor, 
though absent, when the crime was com¬ 
mitted, is, ex necessitate, liable for the acts 
of his agent and is a principal in the first 
degree. Fost. 340 ; 1 East, P. C. 118 ; 1 
Hawk. c. 31, s. 7 ; 1 N. R. 92; 2 Leach, 
978. It is not requisite that each of the 
principals should be present at the entire 
transaction. 2 East, P. C. 767. For ex¬ 
ample, where several persons agree to forge 
an instrument, and each performs some part 
of the forgery in pursuance of the common 
plan, each is principal in the forgery, 
although one may be away when it is signed. 
R. & R. C. C. 304 ; Mo. C. C. 304, 307. 

3. —2. Principals in the second degree, 
are those who were present aiding and abek- 
ting the commission of the fact. They are 
generally termed aiders and abettors, and 


sometimes, improperly, accomplices, (q. v.) 
The presence which is required in order to 
make a man principal in the second degroc, 
need not be a strict actual, immediate pre¬ 
sence, such a presence as would make him 
an eye or ear witness of what passes, but 
may be a constructive presence. It must 
be such as may be sufficient to afford aid 
and assistance to the principal in the first 
degree. 9 Pick. R. 496 ; 1 Russell, 21 
Foster, 350. 

4. It is evident from the definition that 
to make a man a principal, he must be an 
actor in the commission of the crime ; and, 
therefore, if a man happen merely to be 
present when a felony is committed without 
taking any part in it, or aiding those who 
do, he will not, for that reason, he consi¬ 
dered a principal. 1 Hale, P. C. 439; 
Foster, 350. 

Principal contract. One entered into 
by both parties, on their own accounts, or 
in the several qualities they assume. It 
differs from an accessory contract, (q. v.) 
Vide Contract. 

Principal obligation. That obliga¬ 
tion which arises from the principal object 
of the engagement which has been con¬ 
tracted between the parties. It differs from 
an accessory obligation, (q. v.) For ex¬ 
ample, in the sale of a horse, the principal 
obligation of the seller is to deliver the 
horse ; the obligation to take care of him * 
till delivered is an accessory engagement. 
Poth. Obi. n. 182. By principal obligation 
is also understood the engagement of one 
who becomes bound for himself and not 
for the benefit of another. Poth. Obi. n. 
186. 

PRINCIPLES. By this term is under¬ 
stood truths or propositions so clear that 
they cannot be proved nor contradicted, 
unless by propositions which are still clearer. 
They are of two kinds, one when the prin¬ 
ciple is universal, and these are known as 
axioms or maxims ; as, no one can transmit 
rights which he has not ; the accessory 
follows the principal, &c. The other class 
are simply called first principles. These 
principles have known marks by which they 
may always be recognized. These are, 1. 
That they are so clear that they cannot be 
proved by anterior and more manifest truths. 

2. That they are almost universally re¬ 
ceived. 3. That they are so Strongly 
impressed on’ our minds that we conform 
ourselves to them, whatever may be our 
avowed opiuions. 
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*2. First principles liave their source in 
the sentiment of our own existence, and that 
which is in the nature of things. A prin¬ 
ciple of law is a rule or axiom which is 
founded in the nature of the subject, and 
it exists before it is expressed in the form 
of a rule. Pomat, Lois Civiles, liv. prel. 
t. 1, s.2; Toull. tit. prel. n. 17. The 
right to defend one's self , continues as long 
os an unjust attack, was a principle before 
it was ever decided by a court, so that a 
court does not establish but recognize prin¬ 
ciples of law. 

3. In physics, by principle is understood 
that which constitutes the essence of a body, 
or its constituent parts. 8 T. R. 107. See 
2 H. Bl. 478. Taken in this sense, a prin¬ 
ciple cannot be patented ; but when by the 
principle of a machine is meant the modus 
operand i, the peculiar device or manner of 
producing any given effect, the application 
of the principle may be patented. 1 Mason, 
470 ; 1 Gallis, 478 ; Fessend. on Pat. 130 ; 
Phil, on Pat. 95, 101 ; Perpigna, Manuel 
des Inventeurs, &c., c. 2, s. 1. 

PRINTING. The art of impressing let¬ 
ters ; the art of making books or papers by 
impressing legible characters. 

2. The right to print is guarantied by 
law, and the abuse of the right renders the 
guilty person liable to punishment. See 
Libel; Liberty of the Press; Press . 

PRIORITY. Going before; opposed to 
posteriority, (q. v.) 

2. He who has the precedency in time 
has the advantage in right, is the maxim of 
the law; not that time, considered barely 
in itself, can make any such difference, but 
because the whole power over a thing being 
secured to one person, this bars all others 
from obtaining a title to it afterwards. 1 
Fonb. Eq. 320. 

3. In the payment of debts, the United 
States are entitled to priority when the 
debtor is insolvent, or dies and leaves an 
insolvent estate. The priority was declared 
to extend to cases in which the insolvent 
debtor had made a voluntary assignment of 
all his property, or in which his effects had 
been attached as an absconding or absent 
debtor, on which an act of legal bankruptcy 
had been committed. 1 Kent, Com. 243 ; 
1 Law Intell. 219, 251; and the cases there 
cited. 

4. Among common creditors, he who 
has the oldest lien has the preference 5 it 
being a max»ru both of law and equity, qui 
prior est tempore , potior est jure. 2 John. 


Ch. R. 608. Vide Insolvency, and Scrg. 
Const. Law, Index, h. t. 

PRISAGE. The name of an ancient 
duty taken by the English crown on wines 
imported into England. Bac. Ab. Smug¬ 
gling and Customs, C. 2 ; Harg. L. Tr. 
75. 

PRISON. A legal prison is the build¬ 
ing designated by law, or used by the sheriff, 
for the confinement, or detention of those 
whose persons are judicially ordered to be 
kept in custody. But in cases of necessity, 
the sheriff may make his own house, or any 
other place, a prison. 6 John. R. 22. 

. 2. An illegal prison is one not autho¬ 

rized by law, but established by private 
authority; when the confinement is illegal, 
every place where the party is arrested is a 
prison ; as, th6 street, if he be detained in 
passing along. 4 Com. Dig. 619 ; 2 Hawk. 
P. C. c. 18, s\ 4 ; 1 Russ. Cr. 378 : 2 Inst. 
589. 

Prison breaking. The act by which 
a prisoner, by force and violence, escapes 
from a place where he is lawfully in custody. 
This is an offence at common Jaw. 

2. To constitute this offence, there must 
be, 1. A lawful commitment of the pri¬ 
soner 5 vide Regular and Irregular process . 
2. An actual breach with force and violence 
of the prison, (q. v.) by the prisoner him¬ 
self or by others with his privity and pro¬ 
curement. Russ. & Ry. 458-; 1 Russ. Cr. 
380. 3. The prisoner must escape. 2 Hawk. 
P. C. c. 18, s. 12; vide 1 Hale P. C. 607 ; 
4 Bl. Com. 130 ; 2 Inst. 500 ; 2 Swift’s 
Dig. 327 ; Alis. Prin. 555 ; Dalloz, Diet, 
mot Effraction. 

PRISONER One held in confinement 
against his will. 

2 . Prisoners are of two kinds, those 
lawfully confined, and those unlawfully im¬ 
prisoned. 

3. Lawful prisoners are either prisoners 
charged with crimes, or for a civil liability. 
Those charged with crimes are either per¬ 
sons accused and not tried, and these are 
considered innocent,.and arc therefore enti¬ 
tled to be treated with as little severity as 
possible, consistently with the certain demo¬ 
tion of their persons ; they arc entitled ro 
their discharge on bail, except in capital 
cases, when the proof is great; or those 
who have been convicted of crimes, whose 
imprisonment, and the mode of treatment 
they experience, is intended as a punish¬ 
ment, these are to be treated agreeably to 
the requisitions of the law, and in the 
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United States, always with humanity. Vide 
Penitentiary . Prisoners in civil cases, are 
persons arrested on original or mesne pro¬ 
cess,, and these may generally be discharged 
on bail ; and prisoners in execution, who 
cannot be discharged, except under the in¬ 
solvent laws. 

4. Persons unlawfully confined, are those 
who are not detained by virtue of some law¬ 
ful, judicial, legislative, or other proceeding. 
They are entitled to their immediate dis¬ 
charge on habeas corpus . For the effect of 
a contract entered into by a prisoner, see 1 
Salk. 402, n. 5 6 Toull. 82. 

5. By the resolution of congress, of 
September 23, 1789, it was recommended 
to the legislatures of the several states, to 
pass laws, making it expressly the duty of 
the keepers of these jails to receive and 
safely keep therein, all persons committed 
under the authority of the United States, 
until they shall be discharged by due course 
of the laws thereof, under the like penalties 
as in the ease of prisoners committed under 
the authority of such states respectively. 
And by the resolution of March 3, 1791, it 
is provided, that if any state shall not have 
complied with the above recommendation, 
the marshal in such state, under the direc¬ 
tion of the judge of the district, shall be 
authorized to hire a convenient place to 
serve as a temporary jail. See 9 Cranchj 
R. 80. 

Prisoner op war. One who has been 
captured while fighting under the banner of 
eome state. He is a prisoner, although 
never confined in a prison. 

2. In modern times, prisoners are treat¬ 
ed with more humanity than formerly ; the 
individual captor has now no personal right 
to his prisoner. Prisoners are under the 
superintendence of the government, and 
they are now frequently exchanged. Vide 
1 Kent, Com. 14. 

3. It is a general rule, that a prisoner 
is out of the protection of the laws of the 
state, so far, that he can have no civil re¬ 
medy under them, and he can, therefore, 
maintain no action. But his person is pro¬ 
tected against all unlawful acts. Bac. Ab. 
Abatement, b. 3; Bac. Ab. Aliens, D. 

PRIVATE. Not general, as a private 
act of the legislature ; not in office ; a$, a 
private person, as well as an officer, may 
arrest a felon; individual, as your private 
interest; not public, as a private way, a 
private nuisance. 

PRIVATEER war . A vessel owned by 


one or by a society of private individuals, 
armed and equipped at his or their expense, 
for the purpose of carrying on a maritime 
war, by the authority of one of the bellige¬ 
rent parties. 

2. For the purpose of encouraging the 
owners of private armed vessels, they are 
usually allowed to appropriate to themselves 
the property they capture, or, at least, a 
large proportion of it. 1 Kent, Com. 96 ; 
Both, du Dr. dc Propr. n. 90, ct scq. See 
2 Dali. 36 ; 3 Dali. 334 ; 4 Craneh, 2 ; 1 
Wheat. 46 ; 3 Wheat. 546 ; 2 Gall. 1U 
19 *. Id. 526 ; 1 Mason, 11. 365 ; 3 Wash. 
C. C. It. 209 ; 2 Gall. R. 56 ; 5 Wheat. 
338 ; Mann. Comm. 116. 

PllIVEMENT ENCEINTE. This term 
is used to signify that a woman is pregnant, 
but not quick with child; (q. v.) and vide 
Wood's Inst. 662 ; Enceinte; Fat us; Preg¬ 
nancy . 

PRIVIES. Persons who are partakers, 
or have an interest in any action or thing, 
or any relation to another. Wood, Inst. b. 
2, c. 3, p. 255 ; 2 The. Co. Lit. 506; Co. 
Lit. 271, a. 

2. There are several kinds of privies, 
namely, privies in blood, as the heir is to 
the ancestor; privies in representation, as 
is the executor or administrator to the de¬ 
ceased : privies in estate, as the relation 
between the donor and donee, lessor and 
lessee ; privies in respect, to contracts ; and 
privies on account of estate and contract 
together. Tho. Co. Lit. 506 ; Prcst. Conv. 
327 to 345. Privies have also been divided 
into privies iri fact, and privies in law. 8 
Co. 42 b. Vide A : in. Ab. Privity; 5 Com. 
Dig. 347; Ham. on Part. 131; Woodf. 
Land. & Ten. 279, 1 Dane’s Ab. c. 1, 
art. 6. 

PRIVILEGE, civil law . A right which 
the nature of a debt gives to a creditor, and 
which entitles him to be preferred before 
other creditors. Louis. Code, art. 3153; 
Diet, dc Juris, art. Privilege; Domat, Lois 
Civ. liv- 2, t. 1, s. 4, n. 1. 

2. Creditors of the same rank of privi¬ 
leges, are paid in concurrence, that is, on an 
equal footing. Privileges may exist either 
in movables, or immovables, or both at once. 
They are general oV special, on certain mov¬ 
ables. The debts which are privileged on 
all the movables in general , arc the follow¬ 
ing, which are paid in this order. 1. Funeral 
charges. 2. Law charges, which are such 
as are occasioned by the prosecution of a 
suit before the courts. But this name 
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applies more particularly to costs, which the 
party cast has to pay to the party gaining 
the cause. It is in favor of these only that 
the law grants the privilege. 3. Charges, 
of whatever nature, occasioned by the last 
sickness, concurrently among those to whom 
they are duo; sec Last sickness . 4. Ihe 

wages of servants for the year past, and so 
much as is due for the current year. 5. Sup¬ 
plies of provisions made to the debtor or his 
family during the last six months, by retail 
dealers, such as bakers, butchers, grocers ; 
and during the last year by keepers of 
hoarding houses and taverns. (i. The 
salaries of clerks, secretaries, and other 
persons of that kind. 7. Dotal rights, due 
to wives by their husbands. 

3. The debts which are privileged on 
particular movables , are, 1. The debt of a 
workman or artizan for the price of his 
labor, on the movable which he has repaired, 
or made, if the thing continues still in his 
possession. 2. That debt on the pledge 
which is in the creditor’s possession. 3. The 
carrier’s charges and accessory expenses 
on the thing carried. 4. The price due on 
movable effects, if they are yet in the pos- 
scslion of the purchaser ; and the like. See 
Lien . 

4. Creditors have a privilege on immova¬ 
bles, or real estate in some cases, of which 
the following arc instances : 1. The vendor 
on the estate by him sold, for the payment 
of the price, or so much of it as is due 
whether*it be sold on or without a credit. 

2. Architects and undertakers, bricklayers 
and other workmen employed in constructing, 
rebuilding or repairing houses, buildings, or 
making other works on such houses, build¬ 
ings, or works by them constructed, rebuilt 
or repaired. 3. Those who have supplied 
the owner with materials for the construc¬ 
tion or repair of an edifice or other work, 
which he has erected or repaired out of 
these materials, on the edifice or other work 
constructed or repaired. Louis. Code, aft. 
3216. 

See, generally, as to privilege, Louis. 
Code, tit. 21 y Code Civ. tit. 18 ; Diet, de 
Juris, tit. Privilege; Lien; Last sickness; 
Preference . 

Privilege, mar. law. An allowance to 
the master of a ship of the general nature 
with primage, (q. v.) being compensation or 
rather a gratuity customary in certain trades, 
and which the law assumes to be a fair and 
equitable allowance, because the contract on 
both sides is made under the knowledge of 


1 such usage by the parties. 3 Chit. Com. 
I Law, 431. 

Privilege, rights. This word, taken in 
its active sense, is a particular law, or a 
particular disposition of the law, which 
grants certain special prerogatives to some 
persons, contrary to connuou right. In its 
| passive sense, it is the same prerogative 
granted by the same particular law. 

2. Examples of privilege may be found 
in all systems <ff law; members of congress 
and of the several legislatures, during a cer¬ 
tain time, parties and witnesses while attend¬ 
ing court; and coming to and returning from 
the same ; electors, while going to the elec¬ 
tion, remaining on the ground, or returning 
from the same, are all privileged from arrest, 
except for treason, felony or breach of the 
peace. 

3. Privileges from arrest for civil cases 
■ are either general and absolute, or limited 
! and qualified as to time or place. 

4. —1. In the first class may be men¬ 
tioned ambassadors, and their servants, 

I * ' 

when the debt or duty lias been contracted 
by the latter since they entered into the 
; service of such ' ambassador ; insolvent 
j debtors duly discharged under the insolvent 
laws ; in some places, as in Pennsylvania, 
women for any debt by them contracted ; 
j and in general, executors and administra¬ 
tors, when sued in their representative eba 
racter, though thdy have been held to bail. 
2 Binn. 440. 

5. —2. In the latter class may be placed, 
1st. Members of congress; this privilege 
is strictly personal, and is not only his own, 
or that of his constituent, but also that of 
the house of which he is a member, which 
every man is bound to know, and must take 
notice of. Jeff. Man. §3 ; 2 Wils. R. 151; 
Com. Dig. Parliament, D. 17. The time 
during which the privilege extends includes 
all the period of the session of congress, 
and a reasonable time for going to, and 
returning from the seat of government. 
Jeff. Man. \ 3 ; Story, Const. §§ 850 to 8G2 ; 
1 Kent, Com. 221 ; 1 Dali. R. 296. The 
same privilege is extended to the members 
of the different state legislatures. 

6. —2d. Electors under the constitution 
and laws of the United States, or of any 
state, are protected from arrest for any 
civil cause, or for any crime except treason, 
felony, or a breach of the peace, eundo, 
morando, et redeundo, that is, going to, 
staying at, or returning from the election. 

7. —3d. Militia men, while engaged m 
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the performance of military duty, under the 
laws, and eundo, morando ct rcdeundo. 

8. —4tli. All persons who, either neces¬ 
sarily or of right are attending any court 
or forum of justice, whether as judge, juror, 
party interested or witness, and eundo, 
morando et redeundo. See 6 Mass. R. 245 ; 
4 Dali. R. 329, 487; 2 John. R. 294; 1 
Sooth. R. 366 ; 11 Mass. R. 11 ; 3 Cowen, 
11. 381 ; 1 Pet. C. C. R. 41. 

9. Ambassadors are wholly exempt 
from arrest for civil or criminal cases. 
Vide Ambassador, 

See, generally, Bac. Ab. h. t.; 2 Rolle’s 
Ab. 272 ; 2 Lilly’s Reg. 369 ; Brownl. 15; 
13 Mass. R. 288 ; 1 Binn. R. 77 ; 1 H. Bl. 
636 ; Bouv. Inst. Index, h. t. 

PRIVILEGED COMMUNICATIONS. 
Those statements made by a client to his 
counsel or attorney, or solicitor, in confi¬ 
dence, relating to some cause or action 
then pending or in contemplation. 

2. Such communications cannot be dis¬ 
closed without the consent of the client. 6 
M. & W. *587; 8 Dowl. 774; 2 Yo. & 
C. 82; 1 Dowl. N. S. 651; 9 Mees. 
& W. 508. See Confidential communica- 
^ tion . 

PRI VILE GIUM CLERICALE. The 

same as benefit of clergy. 

PRIVITY. The mutual or successive 
relationship to the same rights of property. 
1 Greenl. Ev. § 189 ; 6 How. U. S. R. 60. 

Privity of contract. The relation 
which subsists between two contracting 
parties. Hamm, on Part. 132. 

2. From the nature of the covenant 
entered into by him, a lessee has both 
privity of contract and of estate; and 
though by an assignment of his lease he 
may destroy his privity of estate, still the 
privity of contract remains, and he is liable 
on his covenant notwithstanding the assign¬ 
ment. Dougl. 458, 764 ; Vin. Ab. h. t.; 
6 How. U. S. R. 60. Vide Privies . 

Privity of estate. The relation 
which subsists between a landlord and his 
tenant. 

2. It is a general rule that a termor 
cannot transfer the tenancy or privity of 
estate between himself and his landlord, 
without the latter’s consent: an assignee, 
who comes in only in privity of estate, is 
liable only while he continues to be legal 
assignee; that is, while in possession under 
the assignment. Bac. Ab. Covenant, E 
i ; Woodf. L. & T. 279 ; Vin. Ab. h. t.; 
Hamm, on Part. 132. Vide Privies . 


PRIVY. One who is a partaker, nr has 
an interest in any action, matter or thing. 

Privy council, Eng, law, A council 
of state composed of the king and of such 
persons as he may select. 

Privy seal, Eng. law, A seal which 
the king uses to such grants or things as 
pass the great seal. 2 Inst. 554. 

Privy verdict. One which is delivered 
privily to a judge out of court. 

PRIZE, mar. law , war. The appre¬ 
hension and detention at sea, of a ship or 
other vessel, by authority of a belligerent 
power, either with the design of appro¬ 
priating it, with the goods and effects it 
contains, or with that of becoming master 
of the whole or a part of its cargo. 1 Rob. 
Adm. R. 228. The vessel or goods thus 
taken are also called a prize. Goods taken 
on land from a public enemy, are called 
booty, (q. v.) and the distinction between 
a prize and booty consists in this, that the 
former is taken at sea and the latter on land. 

2. In order to vest the title of the prize 
in the captors, it must be brought with due 
care into some convenient port for adjudi¬ 
cation by a competent court. The con¬ 
demnation must be pronounced by a pft*ize 
court of the government of the captor 
sitting in the country of the captor, or his 
ally; the prize court of an ally cannot 
condemn. Strictly speaking, as between 
the belligerent parties the title passes, and 
is vested when the capture is complete ; and 
that was formerly held to be complete and 
perfect when the battle was over, and the 
spes recuperandi was gone. 1 Kent, Com. 
100; Abbott on Shipp. Index, h. t.; 13 
Vin. Ab. 51; 8 Com. Dig. 885; 2 Bro. 
Civ. Law, 444 ; Harr. Dig- Ship, and 
Shipping, X; Merl. Repert. h. t.; Bouv. 
Inst. Index, h. t. Vide Infra pr&sidia. 

Poize, contracts, A reward which is 
offered to one of several persons who shall 
accomplish a certain condition ; as, if an 
editor should offer a silver cup to the indivi¬ 
dual who shall write the best essay in favor 
of peace. 

2. In this case there is a contract sub¬ 
sisting between the editor and each person 
who may write such essay that he will pay 
the prize to the writer of the best essay. 
Wolff, Dr. de la Nat. § 675. 

3. By prize is also meant a thing which 
is won by putting into a lottery. 

Prize court, Engl, law The name of 
a court which has jurisdiction of all cap¬ 
tures made in war on the high seas. 
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2. In England this is a separate branch 
of the court of admiralty, the other branch 
being called the instance court . (q. v.) 

o. V The district courts of the United 
States have jurisdiction both as instance 
and prize courts, there being no distinction 
in this respect as in England. 3 Dali. 6; 
vide 1 Gall. 11. 503 ; Bro. Civ. & Adm. 
Law, eh. 0 A; 7 ; 1 Kent, Com. 356 ; Mann. 
Coimn. B. 3, c. 12. 

PRO. A Latin preposition signifying 
for. As to its effects in contracts, vide 
Plowd. 412. 

Pro and con. For and against. For 
example, affidavits are taken pro and con . 

Pro coxfesso, chan . prad . For con¬ 
tested. 

2. When the defendant has been served 
personally with a subpoena, or when not 
being so served has appeared, and after¬ 
wards neglects to answer the matter con- 
tained in the bill, it shall be taken pro 
con fessoj as if the matter were confessed by 
the defendant. Blake’s Ch. Pr. 80 ; Newl. 
Ch. Pr. c. 1, s. 12 ; 1 Johns. Ch. Rep. 8. It 
may also be taken pro confesso if the man¬ 
ner is sufficient. 4 Yin. Ab. 446; 2 Atk. 
24 ; 3 Yes. 209 ; Harr. Ch. Pr. 154. Vide 
4 Yes. 619, and the cases there cited. 

Pro-ccrators, protutors. Persons 
who act as curators or tutors, without 
being lawfully authorized. They are, in 
general, liable to all the duties of curators 
or tutors, and are entitled to none of the 
advantages which legal curators or tutors 
can claim. 

Pro eo quod, pleading . For this that. 
It is a phrase of affirmation, and is suffi¬ 
ciently direct and positive for introducing a 
material averment. 1 Saund. 117, n. 4; 

1 Com. Dig. Pleader, c. 86 ; 2 Chit. PL 
369-393 ; Gould on PI. c. 3, § 34. 

Pro indtviso. For an undivided part. 
The possession or occupation of lands or 
tenements belonging to two or more persons, 
and consequently neither knows his several 
portion till divided. Bract. 1. 5. 

Pro qcerente. For the plaintiff; 
usually abbreviated, pro quer . 

Pro rata. According to the rate, pro¬ 
portion or allowance. A creditor of an 
insolvent estate, is to be paid pro rata with 
creditors of the same class. 

Pro re nata. For the occasion as it 
may arise. 

Pro tanto. For so much. See 17 
Kerg. & Rawle, 400. 

PROAMITA. Great paternal aunt: 

Vol. II.—A a 


the sister of one’s grandfather. Inst. 3,' 6, 
3 & 4 ; Dig. 38, 10, 10, 14, et seq. 

PROAVUS. Great grandfather. This 
term is employed in making genealogical 
tables. 

PROBABILITY. That which is likely 
to happen ; that which is most consonant 
to reason ; for example, there is a strong 
probability that a man of a good moral 
character, and who has heretofore been 
remarkable for truth, will, when examined 
as a witness under oath, tell the truth ; 
and, on the contrary, that a man who has 
been guilty of perjury, will not, under the 
same circumstances, tell the truth; the 
former will, therefore, be entitled to credit, 
while the latter will not. 

PROBABLE. That which has the ap¬ 
pearance of truth ; that which appears to 
be founded in reason. 

Probable cause. W T hen there are 
grounds for suspicion that a person has 
committed a crime or misdemeanor, and 
public justice and the good of the commu¬ 
nity require that the matter should be exa¬ 
mined, there is said to be a probable cause 
for making a charge against the accused, 
however malicious the intention of the accu* 
ser may have been. Cro. Eliz. 70 ; 2 T. R. 
231 ; 1 Wend. 140, 345 ; 5 Humph. 357 ; 
3 B. Munr. 4. See 1 P. S. R. 234 : 6 W. 
& S. 236 ; 1 Meigs, 84 ; 3 Brev. 94. And 
probable cause will be presumed till the con¬ 
trary appears. 

2. In an action, then, for a malicious 
prosecution, the plaintiff is bound to show 
total absence of probable cause, whether the 
original proceedings were civil or eriminal. 
5 Taunt. 580 ; 1 Camp. N. P. C. 199; 2 
Wils. 307; 1 Chit, Pr. 48 ; Hamm. N. P. 
273. Vide Malicious prosecution , and 7 
Cranch, 339; 1 Mason’s R. 24 ; Stewart’s 
Adm. R. 115; 11 Ad. & EL 483; 39 E. 
C. L. R. 150 ; 24 Pick. 81; 8 Watts, 240 ; 
3 Wash. C. 0. R. 31: 6 Watts & Serg. 336 ; 
2 Wend. 424; 1 Hill, S. C. 82 ; 3 Gill & 
John. 377 ; 1 Pick. 524 ; 8 Mass. 122 ; 9 
Conn. 309; 3 Blackf. 445; Bouv. Inst. 
Index, h. t. 

PROBATE OF A WILL. The proof 
before an officer appointed by law, that an 
instrument offered to be recorded is tlie act 
of the person whose last will and testament 
it purports to be. Upon proof being so 
made, and security being given when the 
laws of the state require such security, the 
officer grants to the executors or adminis¬ 
trators cum testaraento annexo, when there 
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are no executors, letters testamentary, or of 
administration. 

2. The officer who takes such probate is 
variously denominated ; in some states he is 
called judge of probate, in others register, 
and surrogate in others. Vide 11 Vin. Ab. 
58 ; 12 Vin. Ab. 126 ; 2 Supp. to Ves. jr. 
227 ; 1 Salk. 302 ; 1 Phil. Ev. 298 ; 1 Stark. 
Ev. 231, note, and the cases cited in the 
note, and also, 12 John. R. 192 ; 14 John. 
U. 407 ; 1 Edw. R. 266 ; 5 Rawle, R. 80; 
1 N. & McC. 326 ; 1 Leigh, R. 287 ; Penn. 
R. 42 ; 1 Pick. R*. 114; 1 Gallis. R. 662, 
as to the effect of a probate on real and 
personal property. 

3. In England, the ecclesiastical courts, 
which take the probate of wills, have no 
jurisdiction of devises of land. In a trial 
at common law, therefore, the original will 
must be produced, and the probate of a will 
is no evidence. 

4. This rule has been somewhat changed 
in some of the states. In New York it has 
been adopted, but provision is made for per¬ 
petuating the evidence of a will. 12 John. 
Rep. 192; 14 John. R, 407. In Massa¬ 
chusetts, Connecticut, North Carolina, and 
Michigan, the probate is conclusive of its 
validity, and a will cannot be used in evi¬ 
dence till proved. 1 Pick. R. 114 : IGallis. 
R. 622 : 1 Mich. Rev. Stat. 275. In Penn¬ 
sylvania, the probate is not conclusive as to 
lands, and, although not allowed by the 
Register’s court, it may be read in evidence. 
5 Rawle’s R. 80. In North Carolina, the 
will must be proved de novo in the court of 
common pleas, though allowed by the ordi¬ 
nary. 1 Nott & McCord, 326. In New 
Jersey, probate is necessary, but it is not 
conclusive. Penn. 11. 42. 

5. The probate is a judicial act, and 
while unimpeaehed, authorizes debtors of 
the deceased in paying the debts they owed 
him, to the executors although the will may 
have been forged. 3 T. R. 125; see 8 East, 
llep. 187. Vide Letters testamentary . 

PROBATION. The evidence which 
proves a thing. It is either by record, 
writing, the party’s own oath, or the testi¬ 
mony of witnesses. Proof. (q. v.) It also 
signifies the time of a novitiate; a trial. 
.Nov. 5. 

PROBATOR. Ancient English law. 
nStrictlv, an accomplice in felony, who to 
save himself confessed the fact, and charged 
or accused any other tis principal or aocefr- 
sary, against whom he was bound to make 
good his charge. It also signified an ap¬ 


prover, or one who Undertakes to prove a 
crime charged upon another. Jacob’s Law 
Diet. h. t. 

PROBATORY TERM. In the British 
courts of admiralty, after the issue is 
formed between the parties, a time for taking 
the testimony is assigned, this is called a 
probatory term. 

2. This term is common to both parties, 
and either party may examine his witnesses. 
When good cause is shown the term will he 
enlarged. 2 Bro. Civ. and Adin. Law, 418 • 
Dunl. Pr. 217. 

PROBI ET LEGALES HOMINES. 

Good and lawful men; persons competent 
in point of law to serve on juries. Cro. 
Eliz. 654, 751 ; Cro. Jac. 635 ; Mart. & 
Ycrg. 147 ; Hardin, 63 : Bac. Ab. Juries, A. 

PROBITY. Justice, honesty. A man 
of probity is one who loves justice and 
honesty, and who dislikes the contrary. 
Wolff, Dr. de la Nat. § 772. 

PROCEDENDO, practice . A writ which 
issues where an action is removed from an 
inferior to a superior jurisdiction by habeas 
corpus, certiorari or writ of privilege , and 
it does not appear to such superior court 
that the suggestion upon which the cause 
has been removed, is sufficiently proved; in 
which case the superior court by this writ 
remits the cause to the court from whence it 
came, commanding the inferior court to 
proceed to the final hearing and determina¬ 
tion of the same. See 1 Chit. R. 575 ; 2 BL 
R. 1060 ; 1 Str. R. 527 ; 6 T. R. 365 ; 4 
B. & A. 535 ; 16 East, R. 387. 

PROCEEDING. In its general accep¬ 
tation, this word means the form in which 
actions are to be brought and defended, the 
' manner of intejvening in suits, of conduct¬ 
ing them, the mode of deciding them, of 
opposing judgments and of executing. 

2. Proceedings are ordinary and sum¬ 
mary. 1. By ordinary proceedings are 
understood the regular and usual mode of 
carrying on a suit by due course at com¬ 
mon law. 2. Summary proceedings are 
those when the matter in dispute is decided 
without the intervention of a jur}'; these 
must be authorized by the legislature, except 
perhaps in cases of contempts, for such 
proceedings are unknown to the common 
law. 

3. In Louisiana, there is a third kind 
of proceeding, known by the name of execu¬ 
tory proceeding, which is resorted to in the 
following cases: 1. When the creditor’s 
right arises from an act importing a con- 
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fession of judgment, and which contains a 
privilege or mortgage in his favor. 2. 
When the creditor demands the execution 
of a judgment which has been rendered by 
a tribunal different from that within whose 
jurisdiction the execution is sought. Code 
of Practice, art. 732. 

4. In Xe>v York the code of practice 
divides remedies into actions and special 
proceedings. An action is a regular judicial 
proceeding, in which one party prosecutes 
another party for the enforcement or pro¬ 
tection of a right, the redress or prevention 
of a wrong, or the punishment of a public 
offence. Every other remedy is a special 
proceeding. § 2. 

PROCERES. The name by which the 
chief magistrates in cities were formerly 
known. St. Armand, Hist. Eq. 88. 

PROCES YERBAL, French law . A 
true relation in writing in due form of law 
pf what has been done and said verbally in 
the presence of a public officer, and what 
he himself does upon the occasion. It is a 
species of inquisition of office. 

2. The proces verbal should be dated, 
contain the name, qualities, and residence 
of the jmblic functionary who makes it, the 
cause of complaint, the existence of the 
crime, that which serves to substantiate the 
charge, point out its nature, the time, the 
place, the circumstances, state the proofs 
and presumptions, describe the place, in a 
word, everything calculated to ascertain 
the truth. It must be signed by the officer. 
Dali. Diet. h. t. 

PROCESS, practice. So denominated 
because it proceeds or issues forth in order 
to bring the defendant into court, to answer 
the charge preferred against him, and sig¬ 
nifies the writ or judicial means by which 
he is brought to answer. 1 Paine, R. 368 ; 
Bouv. Inst. Index, h. t. 

2. In the English law, process in civil 

causes is called original process, when it is 
founded upon the original writ; and also to 
distinguish it from mesne or intermediate 
process, which issues pending the suit, upon 
some collateral interlocutory matter, as, to 
summon juries, witnesses, and the like; 
mesne process is also sometimes put in con¬ 
tradistinction to final process, or process of 
execution; and then it signifies all process 
which intervenes between the beginning and 
end of a suit. 3 Bl. Com. 279. & 

3. In criminal cases that proceeding 
which is called a warrant, before the find¬ 
ing of the bill, is termed process when 


issued after the indictment lias been found 
by the jury. Vide 4 Bl. Com. 319 ; Bait. 
J. c. 193; Com. Dig. Process, A I ; Burn’s 
Dig. Process ; Williams, J., Process; 1 
Chit. Cr. Law, 338 ; 17 Yin. Ah. 535. 

4. The word process in the 12th section 
of the 5th article of the constitution of 
Pennsylvania, which provides that “ the 
style of all process shall be The Common¬ 
wealth of Pennsylvania” was intended to 
refer to such writs only as should become 
necessary to be issued in the course of the 
exercise of that judicial power which is esr 
tablished and provided for in the article of 
the constitution, and forms exclusively the 
subject matter of it. 3 Penns. R. 99. 

Process, rights. The means or method 
of accomplishing a thing. 

2. It has been said that the word manu¬ 
facture, (q. v.) in the patent laws, may, 
perhaps, extend to a new process, to be 
carried on by known implements, or ele¬ 
ments, acting upon known substances, and 
ultimately producing some other known sub¬ 
stance, but producing it in a cheaper or 
more expeditious manner, or of a better 
and more useful kind. 2 B. & Aid, 349. 
See Perpigna, Manuel des InventeuFS, &c., 
c. 1, s. 5, § l,p. 22,4th ed.; Manufacture; 
Method. 

Process, mesne, practice. By this term 
is generally understood any writ issued in 
the course of a suit between the original 
process and execution. 

2. By this term is also meant the writ 
or proceedings in an action to summon or 
bring the defendant into court, or compel 
him to appear or put in bail, and then to 
hear and answer the plaintiff’s claim. 3 
Chit. Pr. 140. 

Process of garnishment, practice . It 
was formerly the practice to deposit deeds 
and other things in the hands of third per¬ 
sons, to await the performance of covenants, 
upon which they w T cre to be re-delivered to 
one of the parties. When one of the par¬ 
ties contended that he was entitled to such 
things, and the other denied it, and the 
claiming party brought an action of detinue 
for them, the defendant was allowed to in¬ 
terplead, and thereupon he prayed for a 
monition or notice to compel the other 
depositor to appear and become a defendant 
in his stead. This was called a process of 
garnishment. 3 Reeves, Hist. Eng. Law, 
ch. 23, p. 448. 

Process of interpleader, practice . 
Formerly when two parties concurred in a 
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bailment to a third person of things which 
w T ere to be delivered to one of them on the 
performance of a covenant or other thing, 
and the parties brought several actions of 
detinue against the bailee, the latter might 
plead the facts of the case and pray that the 
plaintiffs in the several actions might inter¬ 
plead with each other ; this was called pro¬ 
cess of interpleader. 3 Reeves, Hist. Eng. 
Law, ch. 23 ; Mitford, Eq. PL by Jeremy, 
141 : 2 Story, Eq. Jur. § 802. 

PROCESSIONING. A term used in 
Tennessee to signify the manner of ascer¬ 
taining the boundaries of land, as provided 
for by the laws of that state. Carr. & 
Nich. Comp, of Stat. of Tenn. 348. The 
term is also used in North Carolina. 3 
Murph. 504 ; 3 Dev. 268. * 

PROCIIEIN. Next. This word is fre¬ 
quently used in composition ; as, prochein 
amy, prochein cousin, and the like. . Co. 
Lit. 10. 

Prochein amy, more correctly prochain 
ami . Next friend. 

2. He who, without being appointed 
guardian, sues in the name of an infant for 
the recovery of the rights of the latter, or 
does such other acts as are authorized by 
law ; as, in Pennsylvania, to bind the infant 
apprentice. 3 Serg. & Rawle, 172; 1 
Ashui. Rep. 27. For some of the rules 
with respect to the liability or protection 
of a prochein amy, see 4 Madd. 461 ; 2 Str. 
709 ; 3 Madd. 468 ; 1 Dick. 346 ; 1 Atk. 
570 ; Mosely, 47, 85 ; 1 Ves. Jr. 409 : 10 
Yes. 184; 7 Yes. 425; Edw. on Parties, 
182 to 204. 

PROCLAMATION, evidence. The act 
of causing some state matters to be pub¬ 
lished or made generally known. A written 
or printed document in which are contained 
such matters, issued by proper authority ; 
as the president’s proclamation, the go¬ 
vernor’s, the mayor’s proclamation. The 
word proclamation is also used to express 
the public nomination made of any one to a 
high office ; as, such a prince was proclaimed 
emperor. 

2. The president’s proclamation has not 
the force of law, unless when authorized by 
congress ; as if congress were to pass an 
act, which should take effect upon the hap¬ 
pening of a contingent event, which was to 
be declared by the president by proclama¬ 
tion to have happened; in this case the pro¬ 
clamation would give the act the force of 
law, which, till then, it wanted. How far 
a proclamation is evidence of facts, see Bac. 


Ab. Ev. F; Dough 594, n ; B. N. P. 226 ; 
12 Mod. 216; 8 State Tr. 212 ; 4 M. & S. 
546; 2 Camp. Rep. 44 ; Dane’s Ab. ch. 96. 
a. 2, 3 and 4 ; 1 Scam. R. 577 ; Bro. h. t. 

Proclamation, practice. The declara¬ 
tion made by the cryer* by authority of the 
court, that something is about to be done. 

2. It usually commences with the 
French word Oyez , do you hear , in order to 
attract attention ; it is particularly used on 
the meeting or opening of the court, and at 
its adjournment; it is also frequently em¬ 
ployed to discharge persons who have been 
accused of crimes or misdemeanors. 

Proclamation of exigents, Eng. law , 
On awarding an exigent , in order to out* 
lawry, a writ of proclamation issues to the 
! sheriff of the county where the party dwells, 
to make three proclamations for the defend¬ 
ant to yield himself, or be outlawed. 

Proclamation of rebellion, Eng. law. 
When a party neglects to appear upon a 
subpoena , or an attachment in the chancery> 
a writ bearing this name issues, and if he 
does not surrender himself by the day 
assigned, he is reputed and declared a 
rebel. 

PROCREATION. The generation of 
children ; it is an act authorized by the law 
of nature :• one of the principal ends of mar¬ 
riage is the procreation of children. Inst, 
tit. 2, in pr. 

PROCTOR. One appointed to repre¬ 
sent in judgment the party who empowers 
him, by writing under his hand called a 
proxy. The term is used chiefly in the 
courts of civil and ecclesiastical law. The 
proctor is somewhat similar to the attorney. 
Ayl. Parerg. 421. 

PROCURATION, civil law. The act 
by which one person gives power to another 
to act in his place, as he could do himself. 
A letter of attorney. 

2. Procurations are either express or 
implied; an express procuration is one 
made by the express consent of the parties; 
the implied or tacit takes place when an indi¬ 
vidual sees another managing his affairs, 
and does not interfere to prevent it. Dig. 
17, 1, 6, 2; Id. 50, 17, 60; Code 7, 32, 2. 

3. Procurations are also divided into 

those which contain absolute power, or a 
general authority, and those which give 
only a limited power. Dig. 3, 3, 58 ; Id. 
17, 1, 60, 4. 4. The procurations are 

ended in three ways : first, by the revocation 
of the authority; secondly, by the death of 
one of the parties; thirdly, by the renun- 
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nation of the mandatory, when it is made in 
proper time and place, and it can be done 
without injury to the person who gave it. 
Inst. 3, _7 ; Pig. 17, 1 : Code 4, 35 ; and 
sec Juthority; Letter of Attorney; Man - 
date. 

PROCURATIONS, eccles. law. Certain 
sums of money which parish priests pay 
yearly to the bishops or archdeacons ratione 
visit a! ion it. x 3, 39, 25 ; Avl. Parerg. 
42;> : 17 A in. Ab. h. t., page 544. 

PROCURATOR, civil law. A proctor; 
a person who acts for another by virtue of a 
procuration. Procurator esf , qui aliena 
negotia mandat a Domini administrate Pig. 
3, 3, 1. A’ide Attorney; Authority. 

Procurator in rem suam. Scotch law . 
This imports that one is acting as attorney 
as to his own property. AA’hen an assign¬ 
ment of a thing is made, as a debt, and a 
procuration or power of attorney is given to 
the assignee to receive the same, lie is in 
such ease procurator in rem suam. 3 Stair’s 
Inst. 1, § 2, 3, &c.: 3 Ersk. 5, § 2 ; 1 
Bell’s Com. B. 5, c. 2, s. 1, § 2. 

PROCURATORIUM. The proxy or 
instrument by which a proctor is constituted 
and appointed. 

PRODIGAL, civil law , persons. Pro¬ 
digals were persons who, though of full age, 
were incapable of managing their affairs, 
and of the obligations which attended them, 
in consequence of their bad conduct, and 
for whom a curator was therefore appointed. 

2. In Pennsylvania, by act of assembly, 
an habitual drunkard is deprived of the 
management of his affairs, when he wastes 
bis property, and his estate is placed in the 
bands of a committee. 

PRODITORIE. Treasonably. This is 
a technical word formerly used in indict¬ 
ments for treason, when they were written 
in Latin. 

PRODUCENT. He who produces a 
witness to be examined. The term is used 
in the ecclesiastical courts. 

PROFANE. That which haa not been 
consecrated. By a profane place is under¬ 
stood one which is neither sacred, nor sanc¬ 
tified, nor religious. Dig. 11, 7, 2, 4. 
Vide Things. 

PROFANELY. In a profane manner. 
In an Indictment, under the act of assem¬ 
bly of Pennsylvania, against profanity, it is 
requisite that the words should be laid to 
have been spoken profanely. 11 S. & R. 
394. 

PROFANENE^S or PROFANITY, 


c?'im. law . A disrespect to the name of 
God, or his divine providence. This is 
variously punished by statute in the several 
states. 

PROFECTITUS, civil law. That which 
descends to us from our ascendants. Dig. 
23 3 5. 

PROFERT IN CURIA, plead. Pro¬ 
duces in court. 

2. When the plaintiff declares on a deed 
or the defendant pleads a deed, and makes 
title under it, he must do it with a profert 
in curia , by declaring that lie “ brings here 
into conrt, the said writing obligatory,” or 
other deed. 

3. The object of this is to enable the 
court to inspect the instrument pleaded, the 
construction and legal effect of which is 
matter of law, and to entitle the adverse 
party to oyer of it; 10 Co. 92, b.; 1 Chit. 
PI. 414: 1 Archb. Pr. 164 ; but one who 
pleads a deed of any kind, without making 
title under it, is not bound to make profert 
of it. Gould on PI. ch. 7, part 2, § 47. 
To the above rule that he who declares on, 
or pleads a deed, and makes title under it, 
must make profert of it, there are several 
exceptions, all of which are founded on the 
pleader’s actual or presumed inability to 
produce the instrument. A stranger to a 
deed, therefore, may in general plead it, 
and make title under it, without profert. 
Com. Dig. Pleader, 0 8 ; Cro. Jac. 217 ; 
Cro. Car. 441 ; Carth. 316. Also he who 
claims title by opcratifch of law, under a 
deed, to another, may plead the deed with¬ 
out profert. Co. Litt. 225; Bac. Abr. 
Pleas, I 12 ; 5 Co. 75. When the deed is 
in the hands of the opposite party, or de¬ 
stroyed by him, no profert need be made ; 
or when it has been lost or destroyed by 
time or casualty. 

4. In all these cases, to excuse the want 
of a profert, the special facts which bring the 
ca^e within the exception, should be alleged 
in the party’s pleadings. Vide Gould, PL 
ch. 8, part. 2; Lawes 5 PL 96; 1. Saund. 9, 
a, note. 

PROFESSION. This word has several 
significations. 1. It is a public declaration 
respecting something. Code, 10, 41, 6. 
2. It is a state, art, or mystery; as the 
legal profession. Dig. 1, 18, 6, 4; Domat, 
Dr. Pub. 1. 1, t. 9, s. 1, n. 7. 3. In the 

ecclesiastical law, it is the act of entering 
into a religious order. See 17 Vin. Ab. 
545. ~ 

PROFITS. In general, by this term i 3 
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understood the benefit which a man derives 
from a thing. It is more particularly ap¬ 
plied to such benefit as arises from his labor 
and skill. 

2. It has, however, several other mean¬ 
ings. 1. Under the term profits, is com¬ 
prehended the produce of the soil, whether 
it arise above or below the surface ; as her¬ 
bage, wood, turf, coals, minerals, stones, 
also fish in a pond or running water. Profits 
are divided into profits a prendre , or those 
taken and enjoyed by the mere act of the 
proprietor himself; and profits a rendre , 
namely, such as are received at the hands 
of, and rendered by another. Ham. N. P. 
172. 

3. —2. When land is devised to pay 
debts and legacies out of rents and profits, 
the land may be sold ; otherwise, if out of 
the annual rents and profits. 1 Yem. 104, 
ca. 90. 

4. —3. The natural meaning of raising 
by rents and profits, is by the yearly profits ; 
but to prevent an inconvenience the word 
profits has, in some particular instances, 
been extended to any profits the land will 
yield, either by sale or mortgage; 1 Ch. 
Ca. 176 ; 2 Ch. Ca. 205 ; 2 Yem. 420; 1 
P. Wms. 468 ; Pre. Ch. 586 ; 2 P. Wins. 
19 ; 2 Ves. Jr. 481, n.; 2 Bro. Par. Cas. 
418 ; 1 Atk. 506 ; Id. 550 ; 2 Atk. 358 ; 
where cases on raising portions in the life 
of parents and to the prejudice of the re¬ 
mainder-man are considered* ; and vide 
Powell on Mort. 90, et seq. But in no 
case where there arc subsequent restraining 
words, has the word profits been extended. 
Pre. Ch. 586, note, and the cases cited 
there ; 1 Atk. 506 ; 2 Atk. 105. 

5. —4. A devise of profits is even con¬ 
sidered, at law and in equity, a devise of 
the land itself. 1 Atk. 506 ; 1 Yes. 171 ; 
et vide 1 Ves. 42 ; 2 Atk. 3*58 ; 1 Bro. Ch. 
R. 310 ; 9 Mass. R. 372 ; 1 Pick. R. 224; 
2 Pick. R. 425 ; 4 Pick. R. 203. 

6. —5. Where an assignment of rents 
and profits recites the intention of the parties 
then to make a security for money borrowed, 
and there is a covenant for further assurance, : 
this amounts to an equitable lien, and would | 
entitle the assignee to insist upon a mortgage. ; 

2 Cox, 233 ; S. C. 1 Ves. Jr. 162; see also ' 

3 Bro. C. C. 538 ; S. C. 1 Ves. Jr. 477. j 

7. —6. Much doubt has arisen upon the j 
question, whether the profit expected to arise 
upon maritime commerce be a proper subject 
of insurance. 1 Marsh, on Ins. 94. In some 
countries, as Holland and France, Code de 


Com. 347, it is illegal to insure profits ; but 
in England, profits expected to arise from a 
cargo of goods may be insured. 1 Marsh, 
on Ins. 97. 

8. —7. Personal representatives and trus¬ 
tees are generally bound to account for all 
the profits they make out of the assets en¬ 
trusted to them. See Toll. Ex. 486 ; 1 
Serg. & Rawle, 245 ; 1 T. R. 295 ; 1 M. 
& S. 412 ; Supp. to Ves. Jr., Notes to 
Wilkinson v . Strafford, 1 Ves. Jr. 32 1 
Paley on Agency, 48, 9. 

9. —8. In cases of breach of contract, 
the plaintiff cannot in general recover 
damages for the profits he might have made. 

I Pet. R. 85, 94; S. C. 3 W. C. C. R. 
184 ; 1 Pet. R. 172 ; see also 1 Yeates, 36; 

II Serg. & Rawle, 445. 

10. —9. It is a general rule that any 
participation iu the profits of a trade or 
business, makes a person receiving such 
profits responsible as a partner. Gow on 
Part.; 6 Serg. & Rawle, 259 ; 1 Com. on 
Contr. 287 to 293. See generally on this 
subject, 3 W. C. C. R. 110 ; 15 Serg. k 
Rawle, 137 ; Chit, on Contr. 67 ; 6 Watts 
& Serg. 139. 

11. But it is proper to observe that to 
make one a partner he must have such an 
interest in the profits as will entitle him to 
an account as a partner; he must be entitled 
to them as a principal. A clerk who receives, 
a salary to be paid out of the profits would 
not be so considered, for there is a distinc¬ 
tion between receiving the profits as such, 

! and a commission on the profits, and although 
j this seems, at first sight, but a flimsy dis¬ 
tinction, it appears to be a well settled rule 
of law. 15 S. & R. 157 ; 6 S. K. 2o9; 
1 Benio, 337 : 20 Wend. 70 ; 3 M. Gr. & 
Sc. 32 : 17 Ves. 404 ; l .Camp. 329 ; 2 II. 

1 Bl. 590 ; 3 M. G. & S. 651 ; 3 Kent, Com. 
25, note ( b ) 4th ed.; Cary on Partn. 11 ; 
Colly on Part. p. 17; Addis on Contr. 451; 
4 M. & S. 244 ; Russ. & Ry. 141; 3 M. k 
P. 48 ; 5 Taunt. 74 ; 4 T. R. 144. The 
Roman law, Dig. 17, 2, 44; Poth. Pand. 17, 
2, 4 ; and the French law, 5 Duv. Dr. Civ. 
Fr. n. 48 ; 17 Bur. Dr. Fr. n. 332; Poth. du 
Contrat dc Socle te, n. 13, recognize the same 
distinction. Such is also the law of Scot¬ 
land. Burt. Man. P. L. 178. When there 
are no stipulations to the contrary, the profits 
are to be enjoyed, and the losses borne by 
all the partners in equal proportions. Wats. 
Partn. 59, 60; Colly. Partn. 105; 6 Wend, 

I 263 ; Story, Partn. § 24; 7 Bligh, R. 432, 

, Wilson & Shaw, 16. 
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12. —10. A purchaser is entitled to the 
profits of the estate from the time fixed 
upon for completing the contract, whether 
he does or does not take possession of the 
estate. Sugd. on Vend. 353. See 6 Yes. 
Jr. 143, 352. 

13. Profits amonsr merchants are divided 
into gross profits and net profits . The for¬ 
mer are the profits without any deduction 
for losses ; the latter are the same profits, 
after having deducted all the losses. Story, 
Partn. ^ 34. 

PROGRESSION. That state of a busi¬ 
ness which is neither the commencement 
nor the end. Some act done after the 
matter has commenced and before it is com¬ 
pleted. Plowd. 343. Vide Consummation; 
Inception . 

PROHIBITION, practice . The name 
of a writ issued by a superior court, directed 
to the judge and parties of a suit in an in¬ 
ferior court, commanding them to cease 
from the prosecution of the same, upon a 
suggestion that the cause originally, or 
some collateral matter arising therein, does 
not belong to that jurisdiction, but to the 
cognizance of some other court. 3 Bl. 
Com. 11*2 ; Com. Dig. h. t. ; Bac. Ab. h. t.; 
Saund. Index, h. t. ; Yin. Ab. h. t.; *2 Sell. 
Pr. 303 ; Ayliffc’s Parerg. 434 ; 2 Hen. Bl. 
533. 

2. The writ of prohibition may also be 
issued when, having jurisdiction, the court 
tias attempted to proceed by rules differing 
from those which ought to be observed ) 
Bull. N. P. 219 ; or when, by the exercise 
of its jurisdiction, the inferior court would 
defeat a legal right. 2 Chit. Pr. 355. 

PROHIBITIVE IMPEDIMENTS, can¬ 
on law . Those impediments to a marriage 
which are only followed by a punishment, 
but do not render the marriage null. Bowy. 
Mod. Civ. Law, 44. 

PRO JET. In international law, the 
draft of a proposed treaty or convention is 
called a projet. 

PROLES. Progeny; such issue as pro¬ 
ceeds from a lawful marriage; and, in its 
enlarged sense, it signifies any children. 

PROLETARIES, civil law . One who 
had no property to be taxed; and paid a 
tax only on account of his children, proles / 
ft person of mean or common extraction. 
The word has become Frenchified, prole - 
taire signifying one of the common people. 

PROLICIDE, med. junsp . Medical 
jurists have employed this word to designate 
the destruction of the human offspring, and 


divided the subject into foeticide , (q. v .) 
or the destruction of the foetus in utero ; 
and infanticide , (q. v.) or the destruction 
of the new-born infant. Ryan. Med. Jur. 
137. 

PROLYTJE, Rom. civil law . The term 
used to denominate students of law during 
the fifth and last year of their studies. 
They were left during this year, very much 
to their own direction, and took the na^e 
(noohv Tor) Prolytse omnino soluii. They 
studied chiefly the code and the imperial 
constitutions. See Dig. Proef. Prim. Const. 
2; Calvini Lex ad Voc. 

PROLIXITY. The unnecessary and 
superfluous statement of facts in pleading 
or in evidence. This will be rejected as 
impertinent. 7 Price, 278, n. 

PROLOCUTOR. In the ecclesiastical 
law, signifies a president or chairman of a 
convocation. 

PROLONGATION. Time added to the 
duration of something. 

2. When the time is lengthened during 
which a party is to perform a contract, the 
sureties of such a party arc in general dis¬ 
charged, unles the sureties consent to such 
prolongation. See Giving time. 

3. In the civil law the prolongation of 
time to the principal did not discharge the 
surety. Dig. 2, 14, 27 ; Id. 12, 1, 40. 

PROMATERTERA. Great maternal 
aunt; the sister of one’s grandmother. 
Inst. 3, 6, 3: Dig. 38, 10, 10, 14, et 
seq. 

PROMISE, contr. An engagement by 
which the promisor contracts towards an¬ 
other to perform or do something to the 
advantage of the latter. 

2. When a promise is reduced to the 
form of a written agreement under seal, it 
is called a covenant. 

3. In order to be binding on the promi¬ 
sor, the promise must be made upon a suffi¬ 
cient consideration ; when made without 
consideration, however, it may be binding in 
foro conscientice, it is not obligatory in law, 
being nudum pactum. Rutherf. Inst. 35 ; 
18 Eng. C. L. Rep. 180, note a; Merl. 
Rep. h. t. 

4. When a promise is made, all that is 
said at the time, in relation to it, must be 
considered ; if, therefore, a man promise to 
pay all he owes, accompanied by a denial 
that lie owes anything, no action will lie to 
enforce such a promise. 15 Wend. 187. 

5. And when the promise is conditional, 
the condition must be nerformed before it 
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becomes of binding force. 7 John. 36. 
Vide. Condition . Promises are express 
or implied. Vide Undertaking , and 5 
East, 17 ; 2 Leon. 224, 5 ; 4 B. & A. 
595. 

Promise op marriage. A contract 
mutually entered into by a man and a wo¬ 
man capable of contracting matrimony, that 
they will marry each other. 

2. When one of the contracting parties 
violates his or her promise to the other, the 
latter may support an action against the 
former for damages, which are sometimes 
very liberally given. To entitle the plain¬ 
tiff to recover damages, however, the de¬ 
fendant must not have been incapable of 
making the contract , at the time, and such 
incapacity must not have been known to 
the opposite party ; as, if a married man 
were to promise to marry a woman, and he 
afterwards refused to do so. 

3. The canon law punished these 
breaches of promises by ecclesiastical cen¬ 
sures. 

4. According to the ancient jurispru¬ 
dence of France, damages could have been 
recovered for the inexecution of this en¬ 
gagement, and cases are reported which 
show a considerable liberality on this sub¬ 
ject. M. Maynon, counsellor in the parlia¬ 
ment of Paris, was condemned to sixty 
thousand livres damages; and a M. Hebert 
to fourteen thousand livres. D’Hericourt, 
Lois Ecclesiastiques, titre du Mariage, art. 
1, n. 13. By the modern law of France, 
damages may be recovered for the violation 
of this contract. 

5. In Germany and Holland damages 
may also be recovered. Voet, in Pandec- 
tas, tit. de sponsalibus, n. 12 ; Huberus, in 
Pandectas, eod. tit. n. 19. And the Prus¬ 
sian code regulates the amount of damages 
to be paid under a variety of circumstances. 
Pail IIS, tit. 2. Vide 2 Chit. Pr. 52; i 
-^3^ Orr. Ev. 193 ; 2 Car. & P. 031; 4 
Lsp. R. 258 ; 1 C. & P. 350 ; licit, R. 
151; S. C. 3 E. C. L. R. 57; 7 Cowen, 
22; 1 John. Cas. 116; 6 Cowen, 254; 4 
Cowen, 355 : 7 Wend. 142. 

PROMISES, evidence . When a defend¬ 
ant has been arrested, he is frequently in¬ 
duced to make confessions in consequence 
of promises made to him, that if he will 
tell the truth, he will be either discharged 
or favored : in such a case evidence of the 
.confession cannot be received, because be¬ 
ing obtained by the flattery of hope, it 
comes in so questionable a shape, when it 


is to be considered evidence of guilt, that 
no credit ought to be given to it. 1 Leach, 
263. This is the principle, but what 
amounts to a promise is not so easily de¬ 
fined. Vide Confession . 

PROMISEE. A person to whom a pro¬ 
mise has been made. 

2. In general a promisee can maintain 
an action on a promise made to him, but 
when the consideration moves not from the 
promisee, but some other person, the latter, 
and not the promisee, has a cause of action, 
because he is the person for whose use the 
contract was made. Latch, 272; Poph. 
81; 3 Cro. 77; 1 Raym, 271, 368 ; 4 B. 

6 Ad. 434: 1 N. & M. 303; S. C. Cowp. 
437 ; S. C. Dough 142. But see Garth. 5; 
2 Ventr. 307 ; 9 M. & W. 92, 96. 

PROMISOR. One who makes a pro¬ 
mise. 

2. The promisor is bound to fulfil lvs 
promise, unless when it is contrary to law, 
as a promise to steal or to commit an as¬ 
sault and battery ; when the fulfilment is 
prevented by the act of God, as where one 
has agreed to teach another drawing and 
he loses his sight, so that he cannot teach 
it; when the promisee prevents the promi¬ 
sor from doing what he agreed to ua; when 
the promisor has been discharged from his 
promise by the promisee, when the promise 
has been made without a sufficient conside¬ 
ration ; and, perhaps, in some other cases,' 
the duties of the promisor are at an end. 

PROMISSORY NOTE, contracts . A 
written promise to pay a certain sum of 
money, at a future time, unconditionally. 

7 Watts & S. 264; 2 Humph. R. 143 ; 10 
Wend. 675 ; Minor, R. 263 ; 7 Misso. 42; 
2 Cowen, 536 ; 6 N. H. Rep. 364 ; 7 Vern. 
22. . A promissory note differs from a mere 
acknowledgment of debt, without any pro¬ 
mise to pay, as when the debtor gives his 
creditor an I O U. (q. v.) See 2 Yerg. 50 ; 
15 M. & W. 23. But see 2 Humph. 143 ; 
6 Alab. R. 373. In its form it usually 
contains a promise to pay, at a time therein 
expressed, a sum of money to a eertain 
person therein named, or to his order, for 
value received. It is dated and signed by 
the maker. It is never under seal. 

2. He who makes the promise is called 
the maker , and he to whom it is made is 
the payee. Bayley on Bills, 1; 3 Kent, 
Com. 46. 

3. Although a promissory note, in its 
original shape, bears no resemblance to a 
bill of exchange; yet, when indorsed, it is 
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exactly similar to one ; for then it is an 
on!or by the indorser of the note upon the 
maker to pay to the indorsee. The in¬ 
dorser is as it were the drawer; the maker, 
tin* acceptor ; and the indorsee, the payee. 
4 Burr. 669 : 4 T. K. 148 ; Burr. 1*224. 

4. Most of the rules applicable to bills 
of exchange, equally affect promissory 
notes. No particular form is requisite to 
these instruments; a promise to deliver the 
money, or to be accountable for it, or that 
the payee shall have it, is sufficient. Chit, 
on Bills, 53, 54. 

5. There are two principal qualities 
essential to the validity of a note ; first, 
that it be payable at all events, not depend¬ 
ent on any contingency ; 20 Pick. 132; 22 
Pick. 132 ; nor payable out of any parti¬ 
cular fund. 3 J. J. Marsh. 542 ; 5 Pike, 
R. 441 ; 2 Blackf. 48 ; 1 Bibb, 503 ; 1 S. 
k M. 393 ; 3 J. J. Marsh. 170 ; 3 Pick. R. 
541 ; 4 Hawks, 102 ; 5 How. S. C. R. 382. 
And, secondly, it is required that it be for 
the payment of mouey only ; 10 Serg. & 
Rawle, 94 ; 4 Watts, R. 400 ; 11 Verm. R. 
2G8 ; and not in bank notes, though it has 
been held differently in the state of New 
York. 9 Johns. R. 120 ; 19 Johns. R. 
144. 

6. A promissory note payable to order 
or bearer passes by indorsement, aud 
although a chose in action, the holder may 
bring suit on it in his own name. Although 
a simple contract, a sufficient consideration 
is implied from the nature of the instru¬ 
ment. Vide 5 Com. Dig. 133, n., 151,472 ; 
Smith on Merc. Law, B. 3, c. 1 ; 4 B. & 
Cr. 235 ; 7 D. P. C. 598 ; 8 D. P. C. 441 ; 
1 Car. & Marsh. 16. Vide Bank note; 
Note; Re-issuable note . 

PROMOTERS. In the English law, 
are those who in popular or penal actions 
prosecute in their own names and the 
king’s, having part of the fines and pe¬ 
nalties. 

PROMULGATION. The order given 
to cause a law to be executed, and to make 
it public; it differs from publication, (q. v.) 
1 Bl. Com. 45 ; Stat. 6 H. VI., c. 4. 

2 V ith regard to trade, unless pre¬ 
vious notice can be brought home to the 
party charged with violating their provi¬ 
sions, laws are to be considered as begin¬ 
ning to operate in the respective collection 
districts only from the time they are re¬ 
ceived from the proper department by the 
collector. Paine’s C. C. R. 32. See Paine’s 
L. C. R. 23* 


PROMUTUUM, civil law . A quasi 
contract, by which he who receives a cer¬ 
tain sum of money, or a certain quantity of 
fungible things, which have been paid to 
him through mistake, contracts towards 
the payer the obligation of returning him 
as much. Poth. De l’Usure, 3eme part. s. 
1, a. 1. 

2. This contract is called promutuum , 
because it has much resemblance to that of 
mutuum . (q. v.) This resemblance consists, 
1st. That in both a sum of money or some 
fungible things are required. 2d. That in 
both there must be a transfer of the pro¬ 
perty in the thing. 3d. That in both there 
must be returned the same amount or quan¬ 
tity of the thing received. Poth. h. t., n. 
133. But though there is this general 
resemblance between the two, the mutuum 
differs essentially from the promutuum. The 
former is the actual contract of the parties, 
made expressly, but the latter is a quasi 
contract, which is the effect of an error or 
mistake. Id. 184 ; 1 Bouv. Inst. n. 1125—C. 

PRONEPOS. Great Grandson. 

PRO NOT ARY. An ancient word which 
signifies first notary . The same as protho- 
notary. (q. v.) 

PRONU11US. The wife of a great grand¬ 
son. 

PROOF, practice . The conviction or 
persuasion of the mind of a judge or jury, 
by the exhibition of evidence, of the reality 
of a fact alleged : as, to prove , is to deter¬ 
mine or persuade that a thing does or does 
not exist. 8 Toull. n. 2 ; Ayl. Parerg. 442; 
2 Phil. Ev. 44, n. a. Proof is the perfec¬ 
tion of evidence, for without evidence there 
is no proof, although, there may be evidence 
which does not amount to proof: for exam¬ 
ple, a man is found murdered at a spot 
where another had been seen walking but a 
short time before, this fact would be evidence 
to show that the latter was the murderer, 
but, standing alone, would be very far from 
proof of it. 

2. Ayliffe defines judicial proof to be a 
clear and evident declaration or demonstra¬ 
tion, of a matter which was before doubtful, 
conveyed in a judicial manner by fit and 
proper arguments, and likewise by all other 
legal methods; first, by proper arguments, 
such as conjectures, presumptions, indicia, 
and other adminicular ways and means; 
and, secondly, by legal method, or methods 
according to law, such as witnesses, public 
instruments, and the like. Parerg. 442; 
Aso. & Man. Inst. B. 3, t. 7. 
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PROPER. That which is essential, suit¬ 
able, adapted, and correct. 

2. Congress is authorized by art. 1, s. 8, 
of the constitution of the United States, 
“ to make all laws which shall be necessary 
and proper , for carrying into execution the 
foregoing powers, and all other powers 
vested by this constitution of the United 
States, in any department or officer there¬ 
of.” See Necessary and Proper . 

PROPERTY. The right and interest 
which a man has in lands and chattels to 
the exclusion of others. 6 Binn. 98 ; 4 
Pet. 511; 17 Johns. 283 ; 14 East, 370 : 
11 East, 290, 518. It is the right to enjoy 
and to dispose of certain things in the most 
absolute manner as he pleases, provided he 
makes no use of them prohibited by law. 
See Thing's. 

2. All things are not the subject of pro¬ 
perty ; the sea, the air, and the like, cannot 
be appropriated : every one may enjoy them, 
but he has no exclusive right in them. 
When things are fully our own, or when all 
others are excluded from meddling with 
them, or from interfering about them, it is 
plain that no person besides the proprietor, 
who has this exclusive right, can have any 
claim either to use them, or to hinder him 
from disposing of them as he pleases ; so 
that property, considered as an exclusive 
right to things, contains not only a right to 
use those things, but a right to dispose of 
them, either by exchanging them for other 
things, or by giving them away to any other 
person, without any consideration, or even 
throwing them away. Rutherf. Inst. 20 ; 
Domat, liv. prel. tit. 3 ; Poth. Des Choses ; 
18 Yin. Ab. 63 ; 7 Com. Dig. 175 ; Com. 
Dig. Biens. See also 2 B. & C. 281; S. C. 
9E. C. L. R. 87; 3 D. & R. 394 ; 9 B. & 
C. 396 ; S. C. 17 E. C. L. R. 404 ; 1 C. & 
M. 39; 4 Call, 472 ; 18 Yes. 193 ; 6 Bing. 
630. 

3. Property is divided into real property, 
(q. v.) and personal property, (q. v.) Vide 
Estate; Things. 

4. Property is also divided, when it con¬ 
sists of goods and chattels, into absolute and 
qualified. Absolute property is that which 
is our own, without any qualification what¬ 
ever ; as when a man is the owner of a 
watch, a book, or other inanimate thing; 
or of a horse, a sheep, or other animal, 
which never had its natural liberty in a wild 
state. 

5. Qualified property consists in the 
right which men have over wild animals 


which they have reduced to their own pos 
session, and which are kept subject to their 
power ; as a deer, a buffalo, and the like, 
which are his own while he has possession 
of them, but as soon as his possession is 
lost, his property is gone, unless the animals, 
go animo revertendi. 2 Bl. Com. 396 . 3 
Binn. 546. 

6. But property in personal goods may 
be absolute or qualified without any relation 
to the nature of the subject-matter, but 
simply because more persons than one have 
an interest in it, or because the right of 
property is separated from the possession. 
A bailee of goods, though not the owner, 
has a qualified property in them ; while the 
owner has the absolute property. Vide 
Bailee; Bailment. 

7. Personal property is further divided 
! into property in possession, and property or 

choses in action, (q. v.) 

8. Property is again divided into cor¬ 
poreal and incorporeal. The former com¬ 
prehends such property as is perceptible to 
the senses, as lands, houses, goods, mer¬ 
chandise and the like ; the latter consists in 
legal rights, as choses in action, easements, 
and the like. 

9. Property is lost, in general, in three 
ways, by the act of man, by the act of law, 
and by the act of God. 

10. —1. It is lost by the act of man by, 
1st. Alienation ; but in order to do this, the 
owner must have a legal capacity to make a 
contract. 2d. By the voluntary abandon¬ 
ment of the thing ; but unless the abandon¬ 
ment be purely voluntary, the title to the 
property is not lost; as, if things be thrown 
into the sea to save the ship, the right is 
not lost. Poth. h. t., n. 270 ; 3 Toull. n. 
346. But even a voluntary abandonment 
does not deprive the former owner from 
taking possession of the thing abandoned, 
at any time before another takes possession 
of it. 

11. —2. The title to property is lost by 
operation of law. 1st. By the forced sale, 
under a lawful process, of the property of a 
debtor to satisfy a judgment, sentence, or 
decree rendered against him, to compel him 
to fulfil his obligations. 2d. By confis¬ 
cation, or sentence of a criminal court. 
3d. By prescription. 4th. By civil death. 
5th. By capture of a public enemy. 

12. —3. The title to property is lost by 
the act of God, as in the case of the death 
of slaves or animals, or in the total destruc¬ 
tion of a t hing; for example, if a house be 
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swallowed up by an opeuing in the earth 
during an earthquake. 

13. It is proper to observe that in some 
eases, the moment that the owner loses his 
possession, he also loses his property or 
right in the thing: animals ferae natures, 
as mentioned above, belong to the owner 
only while he retains the possession of 
them. But, in general, the loss of posses¬ 
sion does not impair the right of property, 
for the owner may recover it within a cer¬ 
tain time allowed by law. \ ide, generally, 
Bouv. Inst. Index, h. t. 

PROPINQUITY. Kindred ; parentage. 
Vide Affinity; Consanguinity; JS ext of kin . 

PROPIOS, or PROPRIOS, Span . law. 
Certain portions of ground laid off and re¬ 
served when a town was founded in Spanish 
America, as the unalienable property of the 
town, for the purpose of erecting public 
buildings, markets, &c., or to be used in 
any other way, under the direction of the 
municipality, for the advancement of the 
revenues, or the prosperity of the place. 
12 Peters’ R. 442, note. 

PROPONENT, eccl. law . One who 
propounds a thing; as u the party propo* 
nent doth allege and propound.” 6 Eng. 
Ecclesiastical R. 356, n. 

PROPOSAL. An offer for consideration 
or acceptance. 

2. It is a general rule that a proposal 
offered to another for acceptance may be 
withdrawn at any time before it is accepted, 
provided that notice of the withdrawal be 
given to the party to whom it was made. A 
bid (q. v.) may be withdrawn at any time 
before acceptance ; and a proposal by letter 
may be withdrawn at any time before ac¬ 
ceptance; 1 Pick. 278; and, if accepted, 
it must be in the very terms offered. 3 
Wheat. 225. Vide Bid; Correspondence; 
Letter: Offer . 

PROPOSITION. An offer to do some¬ 
thing. Until it has been accepted, a pro¬ 
position may be withdrawn by the party 
who makes it: and to be binding, the ac¬ 
ceptance must be in the same terms, with¬ 
out any variation. Vide Acceptance; Offer; 
To retract; and 1 L. R. 190 ; 4 L. R. 80. 

PROPOSITUS. The person proposed. 
In making genealogical tables, the person 
whose relations it is desirous to find out, is 
called the propositus. 

TO PROPOUND. To offer, to propose; 
as, the onus probandi in every case lies 
upon the party who propounds a will. 1 
Curt. R. 637 ; 6 Eng. Eccl. R. 417. 


PROPRES, French law . The term pro - 
pres or biens propres , is used to denote that 
property which has come to an individual 
from his relations, either in a direct line, 
ascending or descending, or from a colla¬ 
teral line, whether the same have come by 
operation of law or by devise. Pi'opres is 
used in opposition to acquets . Potli. Prs, 
Propres; 2 Burge, Confl. of Laws, 61 ; 2 
L R S 

PROPRIA PERSONA. In his own 
person. It is a rule in pleading that pleas 
to the jurisdiction of the court must be 
pleaded in propria persona, because, if 
pleaded by attorney, they admit the juris¬ 
diction, as an attorney is an officer of the 
court, and he is presumed to plead after 
having obtained leave, which admits the 
jurisdiction. Lawcs on PI. 91. 

2. An appearance may be in propria 
persona, and need not be by attorney. 

PROPRIETARY. In its strict sense, 
this word signifies one who is master of his 
actions, and who lias the free dispositiou of 
his property. During the colonial govern¬ 
ment of Pennsylvania, William Penn was 
called the proprietary. 

2. The domain which William Penn and 
his family had in the state, was, during the 
Revolutionary war, divested by the act of 
June 28, 1779, from that family and vested 
in the commonwealth for the sum which the 
latter paid to them of one hundred and 
thirty thousand pounds sterling. 

PROPRIETATE PROBANDA. The 
name of a writ. See De proprietate pro¬ 
banda. 

PROPRIETOR. The owner, (q. v.) 

PROPRIO VIGORE. By its ovm force 
or vigor. This expression is frequently 
used in construction. A phrase is said to 
have a certain meaning proprio vigore. 

PROPTER AFFECTUM. For or on 
account of some affection or prejudice. A 
juryman may be challenged propter affec¬ 
tum; as, because he is related to the party 
has eaten at his expense, and the like. See 
Challenge , practice. 

Propter defectum. On account or for 
some defect. /This phrase is frequently used 
in relation to challenges. A juryman may 
be challenged propter defectum; as, that he 
is a minor, an alien, and the like. See Chal¬ 
lenge , practice. 

Propter delictum. For or on account 
of crime. A juror may be challenged prop¬ 
ter delictum , when he has been convicted of 
an infamous crime. See Challenge , practice* 
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PROROGATED JURISDICTION, 
Scotch law. That jurisdiction, which, by 
the consent, of the parties, is conferred upon 
a judge, who, without such consent, would 
be incompetent. Ersk. Prin. B. 1, t. 2, n. 
15. 

2. At common law, when a party is 
entitled to some privilege or exemption 
from jurisdiction, he may waive it, and then 
the jurisdiction is complete ; but the con¬ 
sent cannot give jurisdiction. 

PROROGATION. To put off to an¬ 
other time. It is generally applied to the 
English parliament, and means the continu¬ 
ance of it from one day to another; it dif¬ 
fers from adjournment, which is a continu¬ 
ance of it from one day to another in the 
same session. 1 Bl. Com. 186. 

2. In the civil law, prorogation signifies 
the time given to do a thing beyond the term 
prefixed. Dig. 2, 14, 27, 1. See Pro¬ 
longation. 

PROSCRIBED, civil law . Among the 
Romans, a man was said to be proscribed 
when a reward was offered for his head; but 
the term was more usually applied to those 
who were senftneed to some punishment 
which carried with it the consequences of 
civil death. Code, 9, 49. 

PROSECUTION, crim. law . The means 
adopted to bring a supposed offender to 
justice and punishment by due course of 
law. 

2. Prosecutions are carried on in the 
name of the government, and have for their 
principal object the security and happiness 
of the people in general. Hawk. B. 2, c. 
25, s. 3 ; Bac. Ab. Indictment, A 3. 

3. The modes most usually employed to 
carry them on, are by indictment; 1 Chit. 
Cr. Law, 132; presentment of a grand jury; 
Ibid. 133 ; coroner’s inquestforbid. 134 : 
and by an information. Vide Merl. Repert. 
mot Accusation. 

PROSECUTOR, practice. He who pro¬ 
secutes another for a crime in the name of 
the government. 

2. Prosecutors are public or private. 
The public prosecutor is an officer appointed 
by the government, to prosecute all offences; 
he is the attorney general or his deputy. 

3. A private prosecutor is one who pre¬ 
fers an accusation against a party whom he 
suspects to be guilty. Every man may be- 
^c a prosecutor, but no man is bound 
except in some few of the more enormous 
offences, as treason, to be one ; but if the 
prosecutor should compound a felony, he 


will be guilty of a crime. The prosecutor 
has an inducement to prosecute, because he 
cannot, in many cases, have any civil re¬ 
medy until he has done his duty to society 
by an endeavor to bring the offender to jus¬ 
tice. If a prosecutor act from proper mo¬ 
tives, he will not be responsible to the 
party in damages, though he was mistaken 
in his suspicions ; but if, from a motive of 
revenge, lie institute a criminal prosecution 
without any reasonable foundation, he may 
be punished by being mulcted in damages, 
in an action for a malicious prosecution. 

4. In Pennsylvania a defendant is not 
bound to plead to an indictment where 
there is a private prosecutor, until his 
name shall have been indorsed on the in¬ 
dictment as such, and on acquittal of the 
defendant, in all cases except where the 
charge is for a felony, the jury may direct 
that he shall pay the costs. Vide 1 Chit. 
Cr. Law, 1 to 10; 1 Phil. Ev. Index, h. t.; 
2 Virg. Cas. 3, 20; 1 Dali. 5 ; 2 Bibb. 
210; 6 Call. 245; 5 Rand. 669; and the 
article Informer. 

PROSPECTIVE. That which is appli¬ 
cable to the future ; it is used in opposition 
to retrospective. To be just, a law ought 
always to be prospective. 1 Bouv. Inst. n. 
116. 

PROSTITUTION. The common lewd¬ 
ness of a woman for gain. 

2. In all well regulated communities 
this has been considered a heinous offence, 
for which the woman may be punished^and 
the keeper of a house of prostitution may 
be indicted for keeping a common nuisance. 

3. So much does the law abhor this 
offence, that a landlord cannot recover for 
the use and occupation of a house let for 
the purpose of prostitution. 1 Esp. Cas. 
13; 1 Bos. & Pull. 340, n. 

4. In a figurative sense, it signifies the 
bad use which a corrupt judge makes of the 
law, by making it subservient to his inte¬ 
rest ; as, the prostitution of the law, the pros¬ 
titution of justice. 

PROTECTION, mere . law. The name 
of a document generally given by notaries 
public, to sailors and other persons going 
abroad, in which is certified that the bearer 
therein named, is a citizen of the United 
States. 

Protection, government. That benefit 
or safety which the government affords to 
the citizens. 

Protection, Eng. law. A privilege 
granted by the king to a party to an action. 
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bv which he is protected from a judgment 
which would othcrwiso be rendered against 
him. Of these protections there are several 
kinds. F. N. B. 65. 

PROTEST, rnar. law. A writing, at¬ 
tested by a justice of the peace or a consul, 
drawn by the master ot a vessel, stating 
the seventy of a voyage by which a ship 
has suffered, and showing it was not owing 
to the ueelect or misconduct of the master. 
Vide Marsh. Ins. 715, 716. See 1 Wash. 
V. C. 1{. 145; Id. 238; Id. 408, n.; 1 Pet. 
C. (\ R. 119: 1 Dali. 6; Id. 10 ; Id. 317 ; 
2 Dull. 195; 3 Watts & Serg. 144; 3 Binn. 
22 S, u.: 1 Yeates, 261. 

Protest, legislation. A declaration 
made bv one or more members of a legis¬ 
lative body that they do not agree with 
some act or resolution of the body; it is 
usual to add the reasons which the pro- 
testants have for such a dissent. 

Protest, contracts . A notarial act, made 
for want of payment of a promissory note, 
or for want of acceptance or payment of a 
bill of exchange, by a notary public, in 
which it is declared that all parties to such 
instruments will be held responsible to the 
holder for all damages, exchanges, re ex¬ 
changes, &c. 

2. There are two kinds of protest, 
namely, protest for non-acceptance, and 
protest for non-payment. When p protest 
is made and notice of the non-payment or 
non-acceptance given to the parties in pro¬ 
pet time, they will be held responsible. 3 
Kent, Com. 63; Chit, on Bills, 278; 3 
Pardes. n. 418 to 441; Merl. Repert. h. t.; 
Com. Dig. Merchant, F 8, 9, 10 ; Bac. Ab. 
Merchant, &e. M 7. 

3. There is also a species of protest, 
common in England, which is called pro¬ 
test for better security. It may be made 
when a merchant who has accepted a bill 
becomes insolvent, or is publicly reported to 
have failed in his credit, or absents himself 
from ’change, before the bill he has accepted 
becomes due, or when the holder bas any 
just reason to suppose it will not be paid; 
and on demand the acceptor refuses to give 
it. Notice of such protest must, as in other 
cases, be sent by the first post. 1 Ld. 
Rayra. 745; Mar. 27. 

4. In making the protest, three things 
are to be done : the noting; demanding ac¬ 
ceptance or payment; or, as above, better 
security; and drawing up the protest. 

1. The noting, (q. v.) is unknown to the 
law as distinguished from the protest. 


2. The demand, (q. v.) which must be made 
by a person having authority to receive the 
money. 3. The drawing up of the protest, 
which is a mere matter of form. Vido 
Acceptance; Bills of Exchange . 

PROTESTANDO, pleading . According 
to Lord Coke, Co. Litt. 121, it is an exclu¬ 
sion of a conclusion. It has been more 
fully defined to be a saving to the party 
who takes it, from being concluded by any 
matter alleged or objected against him, 
upon which he cannot join issue. Plowd. 
276, b; Finch’s L. 359, 366; Lawes, PL 
141. 

2. Matter on which issue may be joined, 
whether it be the gist of the action, plea, 
replication or other pleading, cannot be 
taken by protestation ; Plowd. Com. 276, 
b; although a man may take by protesta¬ 
tion matter that he cannot plead, as in an 
action for taking goods of the value of one 
hundred dollars, the defendant may make 
protestation that they were not worth more 
than fifty dollars. It is obvious that a pro¬ 
testation, repugnant to or inconsistent with 
the gist of the plea, &c., cannot he of any 
benefit to the party makh^it. Bro. Abr. 
tit. Protestation, pi. 1, 5. It is also idle 
and superfluous to make protestation of the 
same thing that is traversed by the plea ; 
Plowd. 276, b: or of any matter of fact 
which must necessarily depend upon another 
fact protested against; as, to protest that 
A made no will, and that he made no ex¬ 
ecutor, which he could not do if there was 
no will. Id. 

3. The common form of making a pro- 
testaudo is in these words, “ Because pro¬ 
testing that,” &c., excluding such matters 
of the adversary’s pleading as are intended 
to be excluded in the protestando, if it be 
matter e f fe ct; or if it be against the legal 
sufficiency of his pleading, “ Because pro¬ 
testing that the plea by him above pleaded 
in bar, or by way of reply, or rejoinder, &c., 
as the case may be, is wholly insufficient in 
law.” No answer is necessary to a pro¬ 
testando, because it is never to be tried in 
the action in which it is made, but of such 
as is excluded from any manner of con¬ 
sideration in that action. Lawes’ Civ. Pi. 
i43. 

4. Protestations are of two sorts ; first, 
when a man pleads anything which he dares 
not directly affirm, or cannot plead for fear 
of making his plea double; as if, in con¬ 
veying to himself by his plea a title to land, 
the defendant ought to plead divers de 
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scents from .several persons, but dares not 
affirm that they were all seised at the time 
of their death; or, although he could do 
so, it would make his plea double to allege 
two descent s, when one descent would be a 
sufficient bar, then the defendant ought to 
plead and allege the matter introducing the 
word “ protesting,” thus, protesting that 
such a one died seised, &c., and this the 
adverse party cannot traverse. 

5. The other sort of protestation is, 
when a person is to answer two matters, and 
yet by law he can only plead one of them, 
then in the beginning of his plea he may 
say, protesting or not acknowledging such 
part of the matter to be true , and add, “ but 
for plea in this behalf &c., and so take 
issue, or traverse, or plead to the other 
part of the matter ; and by this he is not 
concluded by any of the rest of the matter, 
which he has by protestation so denied, but 
may afterwards take issue upon it. Reg. 
Plac. 70, 71; 2 Saund. 103 a, n. 1. See 
1 Chit. PI. 534 ; Arch. Civ. PI. 245; Doct. 
PI. 402 ; Com. Dig. Pleader, N ; Yin. Abr. 
Protestation ; Steph. PI. 235. 

PROTESTATION. An asseveration 
made by taking God to witness. A pro¬ 
testation is a form of asseveration which 
approaches very nearly to an oath. Wolff, 
Inst. § 375. 

PROTIIONOTARY. The title given 
to an officer who officiates as principal clerk 
of some courts. Vin Ab. h. t. 

2. In the ecclesiastical law, the name 
of prothonotary is given to an officer of the 
court of Rome, he is so called because he is 
the first notary; the Greek word jzocot.o; sig¬ 
nifying primus or first. These notaries have 
preeminence over the other notaries, and 
are put in the rank of prelates. There are 
twelve of them. Diet, de Jur. h. t. 

PROTOCOL, civil law , international 
law . A record or register. Among the 
Romans, protocollum was a writing at the 
lmad of the first page of the paper used by 
the notaries or tabellions. Nov. 44. 

2. In France the minutes of notarial acts 
were formerly transcribed on registers, which 
were called protocols. Toull. Dr. 1 Civ. Fr. 
liv. 3, t. 3, c. 6, s. 1, n. 413. 

3. By the German law it signifies the 
minutes of any transaction. Encyc. Amer. 
Protocol. In the latter sense the word has 
of late been received into international law. 
Ibid. 

PRO TUTOR, civil law. He who not 
being the tutor of a pupil or minor, has 


administered his property or affairs as if he 
had been, whether he thought himself 
legally invested with the authority of a 
tutor, or not. 

2. He who marries a woman who is 
tutrix, becomes, by the marriage, a pro tutor. 
The protutor is equally responsible as the 
tutor. 

PROUT PATET PER RECORDUM. 
As appears by the record. This phrase is 
frequently used in pleading; as, for example, 
in debt on a judgment or other matter of 
record, unless when it is stated as an 
inducement, it is requisite after showing 
the matter of record, to refer to it by the 
prout patet per recordum. 1 Chit. PI. 
*356. 

PROVINCE. Sometimes this signifies 
the district into which a country has been 
divided ; as, the province of Canterbury, in 
England ; the province of Languedoc, in 
France. Sometimes it means a dependency 
or colony; as, the province of New Bruns¬ 
wick. It is sometimes used figuratively, to 
signify power or authority; as, it is the 
province of the court to judge of the law, 
that of the jury to decide on the facts. 

PROVISION, com . law . The property 
which a drawer of a bill of exchange places 
in the hands of a drawee ; as, for example, 
by remittances, or when the drawee is in¬ 
debted to the drawer when the bill becomes 
due, provision is said to have been made. ‘ 
Acceptance always presumes a provision. 
See Code de Comm. art. 115, 116, 117. 

Provision, French law . An allowance 
granted by a judge to a party for his sup¬ 
port ; which is to be paid before there is a 
definitive judgment. In a civil case, for 
example, it is an allowance made to a wife 
who is separated from her husband. Diet, 
de Jurisp. h. t. 

PROVISIONAL SEIZURE. A term 
used in Louisiana, which signifies nearly the 
same as attachment of property. 

2. It is regulated by the Code of Prac¬ 
tice as follows, namely : 

Art. 284. The plaintiff may, in certain 
cases, hereafter provided, obtain the provi¬ 
sional seizure of the property which he 
holds in pledge, or on which he has a pri¬ 
vilege, in order to secure the payment of his 
claim. 

3. —Art. 285. Provisional seizure may 
be ordered in the following cases : 1. In 
executory proceedings, when the plaintiff 
sues on a title importing confession of judg¬ 
ment. 2. When a lessor prays for the 
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eeiiurc of furniture or property used in the | 
house, or attached to the real estate which i 
he has leased. 3. When a seaman, or an¬ 
other person, employed on board of a ship 
or water era ft, navigating within the state, 
or persons having furnished materials tor, 
or made repairs to such ship or water craft, 
prays that the same maybe seized, and pre¬ 
vented from departing, until lie has been 
paid the amount of his claim. 4. When 
the proceedings are in rem , that is to say, 
against the thing itself, which stands pledged 
for the debt, when the property is abandoned, 
or in eases where the owner of the thing is 
unknown or absent. A ide 6 N. S. 168 ; 8 
X. 8. 3*20: 7 N. S. 153; 1 Martin, R. 168; 
12 Martin, R. 32. 

PROVISIONS. Food for man; vic¬ 
tuals. 

2. As good provisions contribute so 
much to the health and comfort of man, 
the law requires that they shall be whole¬ 
some ; he who sells unwholesome provisions, j 
may therefore be punished for a misde¬ 
meanor. 2 East, P. C. 822; 6 East, R. 
133 to 141 : 3 M. & S. 10 ; 4 Campb. R. 
10; 4 M. it S. 214. 

3. And in the sale of provisions, the 
rule is, that the seller impliedly warrants 
that they arc wholesome. 3 Bl. Com. 
166. 

PR0A7S0. The name of a clause in¬ 
serted in an act of the legislature, a deed, 
a written agreement, or other instrument, 
which generally contains a condition that a 
certain thing shall or shall not be done, in 
order that an agreement contained in an¬ 
other clause shall take effect. 

2. It always implies a condition, unless 
subsequent words change it to a covenant; 
but when a proviso contains the mutual 
words of the parties to a deed, it amounts 
to a covenant. 2 Co. 72 ; Cro. Eliz. 242 ; 
Moore, 707; Com. on Cov. 105; Lilly’s 
Reg. h. t.; 1 Lev. 155. 

3. A proviso differs from an exception. 
1 Barn. & Aid. 99. An exception exempts , 
absolutely, from the operation of an en¬ 
gagement or an enactment; a proviso defeats 
their operation, conditionally . An excep¬ 
tion takes out of an engagement or enact¬ 
ment, something which would otherwise be 
part of the subject-matter of it; , a proviso 
avoids them by way of defeasance or excuse. 
8 Amer. Jurist, 242 ; Plowd. 361; Carter, 
99: 1 Saund. 234 a, note ; Lilly's Reg. h. t.; 
and the cases there cited. Vide, generally, 
Amer. Jurist, No. 16, art. 1- Bac. Ab. 


I Conditions, A ; Com. Big. Condition, A 1, 
i A 2; Dwar. on Stat. 660. 

PROVOCATION. The act of inciting 
another to do something. 

2. Provocation simply, unaccompanied 
by a crime or misdemeanor, docs not justify 
the person provoked to commit an assault 
and battery. In cases of homicide, it may 
reduce the offence from murder to man¬ 
slaughter. But when the provocation is 
given for the purpose of justifying or ex¬ 
cusing an intended murder, and the party 
provoked is killed, it is no justification. 2 
Gilb. Ev. by Lofft, 753. 

3. The unjust provocation by a wife of 
her husband, in consequence of which she 
suffers from his ill usage, will not entitle 
her to a divorce ou the ground of cruelty; 
her remedy, in such cases, is by changing 
her manners. 2 Lee, R. 172 ; 1 Hagg. 
Cons. Rep. 155. Vide Cruelty; To Per¬ 
suade; 1 Russ, on Cr. B. 3, c. 1, s. 1, page 

| 434, and B. 3, c. 3, s. 1, page 480; 1 East, 
p n oao f 0 oil 

PROVOST^ A title given to the chief 
of some corporations or societies. In France, 
this title was formerly given to some pre¬ 
siding judges. The word is derived from 
the Latin preepositus. 

PROXENETiE, civil law . Among the 
Romans these were persons whose functions 
somewhat resembled the brokers of moderu 
commercial nations. Big. 50,14, 3 ; Bomat, 

1. 1, t. 17, § 1, art. 1. 

PROXIMITY. Kindred between two 
persons. Big. 38, 16, 8. 

PROXY. A person appointed in the 
place of another, to represent him. 

2. In the ecclesiastical law, a judicial 
proctor, or one who is appointed to manage 
another man’s law concerns, is called a 
proxy. Ayl. Parerg. 

3. The instrument by which a person 
is appointed so to act, is likewise called a 
proxy. 

4. Proxies are also annual payments, 
made by the parochial clergy to the bishop, 
&c., on visitations. Toml. Law Dictionary, 
h. t. Vide Rutherf. Inst. 253; Halhs 

'Pr. 14. 

5. The right of voting at an election of 
an incorporated company by proxy, is not a 
general right, and the party claiming it 
must show a special authority for that pur¬ 
pose. Ang. on Corp. 67-69; 1 Paiee’s 
Ch. Rep. 590 ; 5 Day’s Rep. 329; 5 Bowen, 
Rep. 426. 

PUBERTY, civil law. The age in boys 
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after fourteen years until full age, and in 
girls after twelve years until full age. Ayl. 
Pand. 63 * Hall’s Pract. 14 ; Toull. Dr. 
Civ. Fr. tom. 6, p. 100 : Inst. 1, 22 ; Dig. 
1, 7, 40, 1 ; Code, 5, 60, 3. 

PUBLIC. By the term the public ,is meant 
the whole body politic, or all the citizens of 
the state ; sometimes it signifies the inha¬ 
bitants of a particular place ; as, the New 
York public. 

2. A distinction has been made between 
the terms public and general , they are 
sometimes used as synonymous. The former 
term is applied strictly to that which con¬ 
cerns all the citizens and every member of 
the state ; while the latter includes a lesser, 
though still a large portion of the com¬ 
munity. Greenl. Ev. § 128. 

3. When the public interests and its 
rights conflict with those of an individual, 
the latter must yield. Co. Litt. 181. If, 
for example, a road is required for public 
convenience, and in its course it passes on 
the ground occupied by a house, the latter 
must be torn down, however valuable it 
may be to the owner. In such a case both 
law and justice require that the owner shall 
be fully indemnified. 

4. This term is sometimes joined to 
other terms, to designate those things 
which have a relation to the public ; as, a 
public officer, a public road, a public pas¬ 
sage, a public house. 

Public debt. That which is due or 
owing by the government. 

2. The constitution of the United States 
provides, art. 6, s. 1, that “all debts con¬ 
tracted or engagements entered into, before 
the adoption of this constitution, shall be 
as valid against the United States under 
this constitution, as under the confedera¬ 
tion.” It has invariably been the policy 
since the Revolution, to do justice to the 
creditors of the government. The public 
debt has sometimes been swelled to a large 
amount, and at other times it has been 
reduced to almost nothing. 

Public enemy. This word, used in the 
singular number, designates a nation at 
war with the United States, and includes 
every member of such nation. Yatt. 1. 3, 
c. 5, § 70. To make a public enemy, the 
government of the foreign country must be 
at war with the United States ; for a mob, 
how numerous soever it may be, or robbers, 
whoever they may be, are never considered 
as a public enemy. 2 Marsh. Ins. 508; 3 
Esp. R. 131, 132. 


2. A common carrier is exempt from 
responsibility, whenever a loss has been 
occasioned to the goods in his charge by 
the act of a public enemy, but the burden 
of proof lies on him to show that the loss 
was so occasioned. 3 Munf. R. 239 ; 4 
Binn. 127 ; 2 Bailey, 157. Vide Enemy ; 
People. 

Public passage. This term is synony¬ 
mous with public highway, with this differ¬ 
ence ; by the latter is understood a right 
to pass over the land of another; by the 
former is meant the right of going over the 
water which is on another’s land. Carth. 
193 ; Hamm. N. P. 195. See Passage. 

PUBLICAN, civil law. A farmer of 
the public revenue ; one who held a lease 
of some property from the public treasury. 
Dig. 39, 4, 1, 1; Id. 39, 4, 12, 3; Id. 39, 
4 13. 

’ PUBLICATION. The act by which a 
thing is made public. 

2. It differs from promulgation, (q. v.) 
and see also Toullier, Dr. Civ. Fr. Titre 
Preliminaire, n. 59, for the difference in the 
meaning of these two words. 

3. Publication has different meanings. 
When applied to a law, it signifies the ren¬ 
dering public the existence of the law; 
when it relates to the opening the deposi¬ 
tions taken in a case in chancery, it means 
that liberty is given to the officer in whose 
custody the depositions of witnesses in a* 
cause are lodged, either by consent of 
parties, or by the rules or orders of the 
court, to show the depositions openly, and 
to give out copies of them. Pract. Reg. 
297; 1 Harr. Ch. Pr. 345; Blake’s Ch. 
Pr. 143. When it refers to a libel, it is 
its communication to a second or third 
person, or a greater number. Holt on 
Libels, 254, 255, 290; Stark, on Slander, 
350 ; Holt’s N. P. Rep. 299 ; 2 Bl. R. 
1038 ; 1 Saund. 112, n. 3. And when 
spoken of a will, it signifies that the testa¬ 
tor has done some act from which it can be 
concluded that he intended the instrument 
to operate as his will. Cruise, Dig. tit. 38, 
c. 5, s. 47 ; 3 Atk. 161; 4 Greenl. R. 220; 

3 Rawle, R. 15; Com. Dig. Estates by 
devise, E 2. Vide Com. Dig. Chancery, 
Q; Id. Libel, B 1: Ibid. Action upon the 
case for defamation, Gr 4; Roscoe’s Cr. Ev. 
529 ; Bac. Ab. Libel, B; Hawk. P. C. B. 
1, c. 73, s. 10 ; 3 Yeates’ R. 128 ; 10 Johns. 
R. 442. As to the publication of an award, 
see 6 N. H. Rep. 36. See, generally, Bouv 
Inst. Index, h. t. 
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PURLTOIAXA, civil law . The name 
of an action introduced by the prmtor Pub- 
licius, the object of which was to recover a 
tliinsr which had been lost. Inst. 4, 6, 4 ; 
Dig." 6, 2, 1, 10 et 17. Its effects were 
similar to those of our action of trover. 

PUBLICITY. The doing of a thing in 
the view of all persons who choose to be 
preseut. 

2. The law requires that courts should 
be open to the public, there can therefore 
be no secret tribunal, except the grand 
jury : (q. v.) and all judgments are required 
to be given in public. 

3. " Publicity must be given to the acts 
of the legislature before they can be in 
force, but in general their being recorded 
in a certain public office is evidence of their 
publicity. Vide Promulgation ; Publica¬ 
tion. 

PUBLISHER. One who does by him¬ 
self or his agents make a thing publicly 
known ; one engaged in the circulation of 
books, pamphlets, and other papers. 

2. The publisher of a libel is respon¬ 
sible as if he were the author of it, and it 
is immaterial whether he has any knowledge 
of its contents or not: 0 Co. 59; Hawk. 
P. C. e. 73, § 10 ; 4 Mason, 115 ; and it 
is no justification to him that the name of 
the author accompanies the libel. 10 John, 
447 ; 2 Moo. k B. 812. 

3. When the publication is made by 
writing or printing, if the matter be libel¬ 
ous, the publisher may be indicted for a 
misdemeanor, provided it was made by his 
direction or consent; but if he was the 
owner of a newspaper merely, and the 
publication was made by his servants or 
agents, without any consent or knowledge 
on his part, he will not be liable to a crimi¬ 
nal prosecution. In either case he will be 
liable to an action for damages sustained by 
the party aggrieved. 7 John. 260. 

4. In order to render the publisher 
amenable to the law, the publication must 
be maliciously made, but malice will be 
presumed if the matter be libelous. This 
presumption, however, will be rebutted, if 
the publication be made for some lawful 
purpose, as, drawing up a bill of indicts 
ment, in which the libelous words are 
embodied, for the purpose of prosecuting 
the libelcr: or if it evidently appear the 
publisher did not, at the time of publica¬ 
tion, know that the matter was libelous ; 
as, when a person reads a libel alone in the 
presence of others, without beforehand, 

Vol. n.— B b 


knowing x it to be such. 9 Co. 59. Sco 
Libel ; Libeler ; Publication . 

PUD1CITY. Chastity; the abstaining 
from all unlawful carnal commerce or con¬ 
nexion. A married woman or a widow may 
defend her pudicity as a maid may her vir¬ 
ginity. Vide Chastity ; Rape. 

PUDZELD, old Engl . law. To be free 
from the payment of money for taking cf 
wood in any forest. Co. Litt. 233 a. The 
same as Wood geld. (q. v.) 

PUER. In its enlarged sense this word 
signifies a child of either sex ; though in 
its restrained meaning it is applied to a boy 
only. 

2. A case once arose which turned upon 
this question, whether a daughter could 
take lands under the description of puer , 
and it was decided by two judges against 
one that she was entitled. I)y. 337 b. In 
another case, it was ruled the other way. 
Hob. 33. 

PUERILITY, civil law. This com 
menced at the age of seven years, the end 
of the age of infancy, and lasted till the 
age of puberty, (q. v.) that is, in females 
till the accomplishment of twelve years, 
and in males, till the age of fourteen years 
fully accomplished. Ayl. Pand. 63. 

2. The ancient Roman lawyers divided 
puerility into proximus infantice , as it ap¬ 
proached infancy, and into proximus pai" 
bertatiy as it became nearer to puberty. 6 
Toullier, n. 100. 

PUFFER, commerce , contracts . A per 
son employed by the owner of property 
which is sold at auction to bid it up, who 
does so accordingly, for the purpose of 
raising the price upon bona fide bidders. 

2. Th is is a fraud which at the choice 
of the purchaser invalidates the sale. 5 
Madd. R. 37, 440; 3 Madd. R. 112 ; 12 
Yes. 483 ; 1 Fonb. Eq., 227, n ; 2 Kent, 
Com. 423; 11 Serg. & Rawle, 86 ; Cowp. 
395; 3 Ves. jun. 628; 6 T. R. 642; 2 
Bro. C. C. 326 ; 3 T. R. 93, 95 ; 1 P. A. 
Browne, Rep. 346 ; 2 Hayw. R. 328 ; Sngd. 
Vend. 16 ; 4 Harr. & MeII. 282 ; 2 Dev. 
126; 2 Const. Rep. 821 ; 3 Marsh. 526. 

PUIS DARREIN CONTINUANCE, 
pleading . Thevse old French words signify 
since the last continuance . 

2. Formerly there were formal adjourn¬ 
ments or continuances of the proceedings 
in a suit, for certain purposes, from one 
term to another; and during the interval 
the parties were of course out of court. 
When any matter arose whieh was a grounds 


402 


PUN 


PUN 


of defence, since the last continuance, the 
defendant was allowed to plead it, which 
allowance was an exception to the general 
rule that the defendant can plead but one 
plea of one kind or class. 

3. By the modern practice the parties 
are, from the day when, by the ancient 
practice, a continuance would have been en¬ 
tered, supposed to be out of court, and the 
pleading is suspended till the day arrives to 
which, by the ancient practice, the con¬ 
tinuance would extend : at that day, the de¬ 
fendant is entitled, if any new matter of 
defence has arisen in the interval, to plead 
it, according to the ancient plan puis dar¬ 
rein continuance , before the next con¬ 
tinuance. 

4. Pleas of this kind may be cither in 
abatement or in bar ; and may be pleaded, 
even after an issue joined, either in fact or 
in law, if the new matter has arisen after 
the issue was joined, and is pleaded before 
the next adjournment. Gould on PI. c. 6, 
§ 123—126 ; Steph. PL 81, 398 ; Lawes on 
PL 173 ; 1 Chit. PL 637 ; 5 Peters, Rep. 
232 ; 3 Bl. Com. 316; Arch. Civ. Pl. 353; 
Bac. Ab. Pleas, Q ; 4 Mass. 659; 4 S. & 
R. 238; 1 Bailey, 369; 4 Verm. 545 ; 11 
John. 424; 1 S. & R. 310 ; 3 Bouv. Inst, 
n. 3014-18. 

PUISNE. Since born; the younger ; as, 
a puisne judge, is an associate judge. 

PUNCTUATION, construction . The 
act or method of placing points (q. v.) in a 
written or printed instrument. 

2. By the word point is here under¬ 
stood all the points in grammar, as the 
comma, the semicolon, the colon, and the like. 

3. All such instruments are to be con¬ 
strued without any regard to the punctua¬ 
tion ; and in a case of doubt, they ought to 
be construed in such a manner that they 
may have some effect, rather than in one in 
which they would be nugatory. Vide Toull. 
liv. 3, t. 2, c. 5, n. 430 ; 4 T. R. 65 ; Bar- 
rinfft. on the Stat. 394, n. Vide article 
Points . 

PUNISHMENT, crim. law. Some pain 
or penalty warranted by law, inflicted on a 
person, for the commission of a crime or 
misdemeanor, or for the omission of the 
performance of an act required by law, by 
the judgment and command of some lawful 
court. 

2. The right of society to punish, is 
derived by Beccaria, Mably, and some 
others, from a supposed agreement which 
the persons who composed the primitive 


societies entered into, in order to keep 
order, and, indeed, the very existence of 
the state. According to others, it is the 
interest and duty of man to live in society ; 
to defend this right, society may exert this 
principle, in order to support itself, and 
this it may do, whenever the acts punish¬ 
able would endanger the safety of the 
whole. And Bentham is of opinion that 
the foundation of this right is laid in public 
utility or necessity. Delinquents are pub¬ 
lic enemies, and they must be disarmed and 
prevented from doing evil, or society must 
be destroyed. But, if the social compact 
has ever existed, says Livingston, its end 
must have been the preservation of the 
natural rights of the members ; and, there¬ 
fore the effects of this fiction are the same 
with those of the theory which takes ab¬ 
stract justice as the foundation of the right 
to punish; for this justice, if well con¬ 
sidered, is that which assures to each mem¬ 
ber of the state, the free exorcise of his 
rights. And if it should be found that 
utility, the last source from which the right 
to punish is derived, is so intimately united 
to justice that it is inseparable from it in 
the practice of law, it will follow that every 
system founded on one of these principles 
must be supported by the others. 

3. To attain their social end, punish¬ 
ments should be exemplary , or capable of 
intimidating those who might be tempted to 
imitate the guilty ; reformatory , or such as 
should improve the condition of the con¬ 
victs ; personal , or such as are at least cal¬ 
culated to wound the feelings or affect the 
rights of the relations of the guilty; di¬ 
visible , or capable of being graduated and 
proportioned to the offence, and the circum¬ 
stances of each case ; reparable , on account 
of the fallibility of human justice. 

4. Punishments arc either corporal or 
not corporal. The former are, death, which 
is usually denominated capital punishment: 
imprisonment, which is either with or with¬ 
out labor; vide Penitentiary; whipping, in 
some states, though to the honor of several 
of them, it is not tolerated in them ; banish¬ 
ment and death. 

5. The punishments which are not cor¬ 
poral, are fines ; forfeitures ; suspension or 
deprivation of some political or civil right; 
deprivation of office, and being rendered in¬ 
capable to hold office ; compulsion to remove 
nuisances. 

6. The object of punishment is to reform 
the offender; to deter him and others from 
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ponunitting like offences ; ami to protect 
society. Vide 4 151. Com. 7: lliitlicrf. 
Inst. B. 1, eli. 18. 

7. Punishment- to be just ought to be 
graduated to the enormity of the offence. 
It should never exceed what is requisite to 
reform the criminal and to protect society ; 
for whatever goes beyond this, is cruelty 
and revenge, the relic of a barbarous age. 
All the circumstances under which the of¬ 
fender acted should be considered. Vide 
.1 Inral In son ify. 

8. The constitution of the United States, 
amendments, art. 8, forbids the infliction of 
u cruel and unusual punishments.” 

0. It has been well observed by the 
author of Principles of Penal Law, that 
“ when the rights of human nature are not 
respected, those of the citizen arc gradually 
disregarded. Those eras arc in history 
found fatal to liberty, in which cruel pun¬ 
ishments predominate. Lenity should be 
the guardian of moderate governments : 
severe penalties, the instruments of des¬ 
potism, may give a sudden check to tem¬ 
porary evils, but they have a tendency to 
extend themselves to every class of crimes, 
and their frequency hardens the sentiments 
ot the people. Une loi rigoureuse produit 
d p s crimes. The excess of the penalty 
flatters the imagination with the hope of 
impunity, and thus becomes an advocate 
with the offender for the perpetrating of the 
offence.” Vide Theorie des Lois Criijai- 
nelles, eh. 2 ■ Bae. on Crimes and Punish¬ 
ments ; Merl. Rep. mot Peine ; Dalloz, 
Diet, mot Peine : and Capitol crimes. 

10. Punishments are infamous or not 
infamous. The former continue through 
lite, unless the offender has been pardoned, 
and are not dependant on the length of time 
for which the party has been sentenced to 
suffer imprisonment; a person convicted of 
a felony, perjury, and other infamous crimes 
cannot, therefore, be a witness nor hold any 
office, although the period for which he may 
ha\c been sentenced to imprisonment, may 
have expired by lapse of time. As to the 
effect of a pardon, vide Pardon. 

11* Those punishments which are not 
infamous, are such as are inflicted on per¬ 
sons for misdemeanors, such as assaults and 
batteries, libels, and the like. Vide Crimes y 
Infamy; Penitentiary. 

. Punishment of death. The deliberate 
killing, according to the forms of law, of a 
person who has been lawfully convicted of 
certain crimes. See Capital crimes . 
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PUPIL, civil law. One who is in his or 
her minority. Vide Dig. 1, 7 ; Id. 2(1, 7, 
1, 2; Code, 6, 30, 18 ; Dig. 50, 10, 239. 
One who is in ward or guardianship. 

PUP1LLARITY, civil law. That age 
of a person’s life which included infancy 
and puerility, (q. v.) 

Plllt. A corruption of the French word 
par , by or for. It is frequently used in old 
French law phrases ; as, pur autre vie. It 
' is also used in the composition of words, as 
purparty, purlieu, purview. 

Pur autre vie, tenures. These old 
French words signify, for another's life . 
An estate is said to be pur autre vie , when 
a lease is made of lands or tenements to a 
man, to hold for the life of another person. 
2 Bl. Com. 259 ; 10 Vin. Ab. 296 ; 2 Supp. 
to Yes. Jr. 41. 

PURCHASE. In its most enlarged and 
technical sense, purchase signifies the lawful 
acquisition of real estate by any means 
whatever, except descent. It is thus de¬ 
fined by Littleton, section 12. “ Purchase is 
called the possession of lands or tenements 
that a man hath by his own deed or agree¬ 
ment, unto which possession he eometh, not 
by title of descent from any of his ancestor,? 
or cousins, but by his own deed.” 

2. It follows, therefore, that not only 
when a man acquires an estate by buying 
it for a good or valuable consideration, 
but also when it is given or devised to 
him he acquires it by purchase. 2 Bl. Com. 
241. 

3. There are six ways of acquiring a 
title by purchase, namely, 1. By deed. 2. 
By devise. 3. By execution. 4. By prescrip¬ 
tion. 5. By possession or occupancy.. 6. By 
escheat. In its more limited sense, purchase 
is applied only to such acquisitions of lands 
as are obtained by way of bargain and sale 
for money, or some other valuable conside¬ 
ration. Id. Cruise, Dig. tit. 30, s. 1 to 4; 

1 Dali. R. 20. In common parlance, pur¬ 
chase signiBes the buying of real estate and 
of goods and chattels. 

PURCHASER, contracts . A buyer, a 
vendee. 

2. It is a general rule that all persons, 
capable of entering into contracts, may 
become purchasers both of real and personal 
property. 

3. But to this rule there are several 
exceptions. 1. There is a class of persons 
who are incapable of purchasing except sub 
modo ; and, 2. Another class, who, in con¬ 
sequence of their peculiar relation with 
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regard to the owners of the thing sold, are 
totally incapable of becoming purchasers, 
while that relation exists. 

4. —1. To the first class belong, 1st. 

Infants under the age of twenty-one years, 
who may purchase, and at their full age 
bind themselves by agreeing to the bargain, 
or waive the purchase without alleging any 
cause for so doing. If they do not agree 
to the purchase after their full age, their 1 
heirs may waive it in the same manner as they I 
themselves could have done. Cro. Jac. 320 ; 
Rollers Ab. 731 K; Co. Litt. 2 b ; 6 Mass. ! 
R. 80 ; 6 John. R. 257. j 

5. —2d. Femes covert , who are capable of ! 
purchasing but their husbands may disagree ( 
to the contract, and divest the whole estate ; I 
the husband may further recover bach the 
purchase-money. 1 Ld. Raym. 224; 1 Madd. | 
Oh. R. 258 ; 6 Binn. R. 429. When the j 
husband neither agrees nor disagrees, the 
purchase will be valid. After the husband’s 
death, the wife may waive the purchase 
without assigning any cause for it, although 
the husband may have agreed to it: and if, 1 
after her husband’s death, she do not agree 
to it, her heirs may waive it. Co. Litt. 3 
a ; Dough R. 452. 

0.—3d. Lunatics or idiots , who are capa- j 
ble of purchasing. It seems that although 
they recover their senses, they cannot of j 
themselves waive the purchase; yet if, after , 
recovering their senses, they agree to it, 
their heirs cannot set it aside. 2 Bl. Com. 
291 ; and see 3 Day’s R. 101. Their heirs 1 
may avoid the purchase when they die dur¬ 
ing their lunacy or idiocy. Co. Litt. 2 b. 

7.—2. It is a general rule that trustees ; 

2 Bro. C. C. 400; 3 Bro. C. C. 483 ; 1 j 
John. Ch. R. 36; 3 Desaus. Ch. R. 26 ; 3 ! 
Binn. Y. 59; unless they are nominally so, 
to preserve contingent remainders ; 11 Y r es. | 
Jr. 226; agents; 8 Bro. P. C. 42; 13 Ves. 
Jr. 95; Story, Ag. §9; commissioners of , 
bankrupts ; assignees of bankrupts ; solici¬ 
tors to the commission ; 6 Yes. Jr. 630, n. 
b.; auctioneers and creditors who have been | 
consulted as to the mode of sale; 6 Yes. j 
Jr. 617 ; 2 Johns. Ch. R. 257 ; or any other 
persons who, by their connexion with the 
owner, or by being employed concerning his 
affairs, have acquired a knowledge of his 
property, are generally incapable of purchas- 
ing such property themselves. And so stern , 
is the rule, that when a person cannot pur¬ 
chase the estate himself, he cannot buy it, 
as agent for another; 9 Yes. Jr. 248; nor 
perhaps employ a third person to bid for it 


on behalf of a stranger; 10 Yes. Jr. 381 , 
for no court is equal to the examination 
and ascertainment of the truth in a majority 
of such cases. 8 Ves. Jr. 345. 

8. The obligations of the purchaser 
resulting from the contract of sale, are, 1. 
To pay the price agreed upon in the contract. 
2. To take away the thing purchased, unless 
otherwise agreed upon ; and, 3. To indemnify 
the seller for any expenses he may have 
incurred to preserve it for him. Vide Sugd. 
on Vend. Index, h. t.; Ross on Vend. 
Index, h. t.; Long on Sales, Index, h. t.; 

2 Supp. to Yes. Jr. 449, 267, 478 ; Yelv. 
45 ; 2 Yes. Jr. 100 ;* 8 Com. Dig. 349 ; 3 
Corn. Dig. 108. 

PURCHASE-MONEY. The considera¬ 
tion which is agreed to he paid by the pur¬ 
chaser of a thing in money. It is the duty 
of the purchaser to pay the purchase-money 
as agreed upon in making the contract, 
and, in case of conveyance of an estate 
before it is paid, the vendor is entitled accord¬ 
ing to the laws of England, which have 
been adopted in several of the states, to a 
lien on the estate sold for the purchase- 
money so remaining unpaid. This is called 
an equitable lien. This doctrine is derived 
from the civil law. Dig. 18, 1, 19. The 
case of Chapman v . Tauncr, 1 Vern. 2C7, 
decided in 1684, is the first where this doc¬ 
trine was adopted. 7 S. dfc R. 73. It was 
strongly opposed, but is now firmly esta¬ 
blished in England, and in the United 
States. 6 Yerg. R. 50: 4 Bibb, R. 239 : 
1 John. Ch. R. 308 ; 7 Wheat. R. 46, 50 ; 

5 Monr. R. 287 ; 1 Har. & John. 106 ; 4 
Har. & John. 522 ; 1 Call. R. 414 ; 1 Dana, 
R. 576 ; 5 Munf. R. 342; Dev. Eq. R. 163 ; 
4 Hawks, R. 256 ; 5 Conn. 468 ; 2 J. J. 
Marsh, 330 ; 1 Bibb, R. 590. 

2. But the lien of the seller exists only 
between the parties and those having notice 
that the purchase-money has not been paid. 

3 J. J. Marsh. 557 ; 3 Gill & John. 425 ; 

6 Monr. R. 198. 

PURE DEBT. In Scotland, this name 
is given to a debt actually due, in contra¬ 
distinction to one which is to become due 
at a future day certain, which is called a 
future debt: and one due provisionally, in 
a certain event, which is called a contingent 
debt. 1 Bell’s Com. 315, 5th ed. 

Pure or simple obligation. One 
which is not suspended by any condition, 
whether it has been contracted without any 
condition, or when thus contracted, the con¬ 
dition has been performed. Poth. Obi. n. I t 6. 
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IT HE PLEA, equity pleading. One 
which relics wholly on some matter dehors 
the hill; as tor example, a plea of a release 
or a settled account. 

•_>. Plea s not pure, are so called in con¬ 
tradistinction to pure pleas ; they are some¬ 
times also denominated negative pleas. 4 
Bouv. Inst. n. 4-75. 

IT RG ATIOX. The clearing one’s self 
of an offence charged, by denying the guilt 
on oath or affirmation. 

2. There were two sorts of purgation, 
the vulgar, and the canonical. 

3. Vulgar purgation consisted in super¬ 
stitious trials by hot and cold water, by fire, 
by hot irons, bv batcll, by corsned, &c., 
which modes of trial were adopted iu times 
of ignorance and barbarity, and were impi¬ 
ously called judgments of God. 

4. Canonical purgation was the act of 
justifying one’s self, when accused of some 
offence in the presence of a number of per¬ 
sons, worthy of credit, generally twelve, 
who would swear they believed the accused. 
See Compurgator: Wager of La w . 

5. In modern times, a man may purge 
liiiuself of an offence, in some cases where 
the facts are within his own knowledge ; for 
example, when a man is charged with a 
contempt of court, lie may purge himself 
of such contempt, by swearing that in doing 
the act charged, he did not intend to com¬ 
mit a contempt. 

PURLIEU, Eng. taw. A space of land 
near a forest, known by certain boundaries, 
which was formerly part of a forest, but 
which has been separated from it. 

2. The history of purlieus is this. Henry 
II., on taking possession of the throne, j 
manifested so great a taste for forests that 
he enlarged the old ones wherever he could, 
and by this means enclosed many estates, 
which had no outlet to the public roads, 
and things increased in this way until the 
reign of King John, when the public recla¬ 
mations were so great that much of this 
land was disforested; that is, no longer had 
the privileges of the forests, and the land 
thus separated bore the name of purlieu. 

PURPARTY. That part of an estate, 
wi\ieh having been held in common by par¬ 
ceners, is by partition allotted to any of 
them. To make purparty is to divide and 
sever the lands which fall to parceners. 
Old Nat. Br. 11. 

PURPORT, pleading. This word means 
the substance of a writing, as it appears on 
the face of it, to the eye that % reads it; it 


differs from tenor, (q. v.) 2 Russ, on Cr 
365; 1 Chit. Cr. Law, 235; 1 East, R. 
179, vend the cases in the notes. 

PURPRESTURE. According to Lord 
Coke, purpresture is a close or enclosure, 
that is, when one encroaches or makes several 
j to himself that which ought to be in com- 
! mon to many ; as if an individual were to 
i build between high and low water-mark on 
the side of a public river. In England this 
is a nuisance ; and in cases of this kind an 
injunction will be granted, on ex parte affi¬ 
davits, to restrain such a purpresture and 
nuisance. 2 Bouv. Inst. n. 2382 ; 4 Id. 
n. 3798 ; 2 Inst. 28; and see Skene, verbo 
Pourprcsture ; Glanville, lib. 9, ch. 11, p. 
239, note ; Spelm. Gloss. Purpresture ; 
Hale, de Port. Mar.; Harg. Law Tracts, 
84 ; 2 Anstr. 606 ; Cal. on Sew. 174 : 
Redes. Tr. 117. 

PURSE. In Turkey the sum of five 
hundred dollars is called a purse. Merch. 
Diet. h. t. 

PURSER. The person appointed by tho 
master of a ship or vessel, whose duty it is 
to take care of the ship’s books, in which 
everything on board is inserted, as well the 
names of mariners as the articles of mer¬ 
chandise shipped. Rocc. Ins. note. 

2. The act of congress concerning the 
naval establishment, passed March 30, 1812, 
provides, §6, That the pursers in the Navy 
of the United States shall be appointed by 
the president of the United States, by and 
with the advice and consent of the senate ; 
and that, from and after the first day of 
May next, no person shall act in the cha¬ 
racter of purser, who shall not have been 
thus first nominated and appointed, except¬ 
ing pursers on distant service, who shall not 
remain in service after the first day of July 
next, unless nominated and appointed as 
aforesaid. And every purser, before enter¬ 
ing upon the duties of his office, shall give 
bond, with two or more sufficient sureties, 
in the penalty of ten thousand dollars, con¬ 
ditioned faithfully to perform all the duties 
of purser in the United States. 

3. And by the supplementary act to this 
act concerning the naval establishment, 
passed March 1, 1817, it is enacted, § 1, 
That every purser now in service, or who 
may hereafter be appointed, shall, instead 
of the bond required by the act to which 
this is a supplement, enter into bond, with 
two or more sufficient sureties, in the penalty 
of twenty-five thousand dollars, conditioned 
l for the faithful discharge of all his duties a8 
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purser in the navy of the United States, 
which said sureties shall be approved by the 
judge or attorney of the United States for 
the district in which such purser shall reside. 

PURSUER, canon law . The name by 
which the complainant or plaintiff is known 
in the ecclesiastical courts. 3 Eng. Eccl. 
It. 350. 

PURVEYOR. One employed in pro¬ 
curing provisions. Vide Code, 1, 34. 

PURVIEW. That part of an act of the 
legislature which begins with the words “ Be 
it enacted,” &c., and ends before the re¬ 
pealing clause. Choke’s R. 330 ; 3 Bibb, 
181. According to Cowell, this w r ord also 
signifies a conditional gift or grant. It 
is said to be derived from the French pourvu, 
provided. It always implies a condition. 
Interpreter, li. t. 

TO PUT, pleading . To select, to de¬ 
mand ; as, “the said C J) puts himself 
upon the country that is, he selects the 
trial by jury, as the mode of settling the 
matter in dispute, and does not rely upon an 
issue in law. Gould, PI. c. 6, part 1, § 19. 

PUTATIVE. Reputed to be that which 
is not. The word is frequently used, as 
putative father, (q. v.) putative marriage, 
putative wife, and the like. And Toullier, 
tome 7,n. 29, uses the w 7 ords putative owner, 
proprietare putaiif. Lord Karnes uses the 
same expression. Princ. of Eq. 391. 

Putative Father. The reputed father. 

2. This term is most usually applied to 
the father of a bastard child. 

3. The putative father is bound to sup¬ 
port his children, and is entitled to the 
guardianship and care of them in preference 
to all persons but the mother. 1 Ashin. R. 
55 ; and vide 7 East, 11 ; 5 Esp. R. 131 ; 
1 B. & A. 491 ; Bott, P. L. 499 ; 1 C. & 
P. 268 ; 1 B. & B. 1; 3 Moore, R. 211 : 
Harr. X)ig. Bastards, VII.; 3 C. & P. 
36. 

Putative marriage. This marriage is 
described by jurists as “ matrimonium puta- 
tivum, id cst, quod bona fide et solcnmitur 
saltern, opinione conjugis unins justa eon- 
traetum inter personas vetitas jungi.” Her- 
tius, h. t. It is a marrriage contracted in 
good faith, and in ignorance of the existence 
of those facts which constituted a legal im¬ 
pediment to the intermarriage. 


2. Three circumstances must concur to 
constitute this species of marriage. 1st. 
There must be a bona tides. One of the 
parties, at least, must have been ignorant of 
the impediment, not only at the time of the 
marriage, but must also have continued 
ignorant of it during his or her life, because, 
if he became aware of it, he was bound to 
separate himself from his wife. 2d. The 
marriage must be duly solemnized. 3d. The 
marriage must have been considered lawful 
in the estimation of the parties, or of that 
party who alleges the bona fides . 

3. A marriage in which these three cir¬ 
cumstances concur, although null and void, 
will have the effect of entitling the wife, if 
she be in good faith, to enforce the rights of 
property, which would have been competent 
to her if the marriage bad been valid, and 
of rendering the children of such marriage 
legitimate. 

4. This species of marriage was not re¬ 
cognized by the civil law; it was introduced 
by the canon law. It is unknown to the 
law of the United States, and in England 
and Ireland. In France it has been adopted 
by the Code Civil, art. 201, 202. In Scot¬ 
land, the question has not been settled. 
Burge on the Confl. of Laws, 151, 2. 

PUTTING IN FEAR. These words 
arc used in the definition of a robbery from 
the person: the offence must have been com¬ 
mitted by putting in fear the person robbed/ 
3 Inst. 68 ; 4 Bl. Com. 243. 

2. This is the circumstance which dis¬ 
tinguishes robbery from all other larcenies. 
But what force must be used, or what kind 
of fears excited, are questions very proper 
for discussion. The goods must be taken 
against the will (q. v.) of the possessor. 
For. 123. 

3. There must either be a putting in 
fear or actual violence, though both need 
not be positively shown ; for the former 
will be inferred from the latter, and the lat¬ 
ter is sufficiently implied in the former. 
For example, when a man is suddenly 
knocked down, and robbed while he is 
senseless, there is no fear, yet in conse¬ 
quence of the violence, it is presumed. 

2 East, P. C. 711; 4 Binn. Rep. 379 ; 

3 Wash. C. C. Rep. 20£ ; 2 Chit. Cr 
Law, 803. 
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QUACK. One who, without sufficient 
knowledge, study or previous preparation, 
and without the diploma of some college or 
university, undertakes to practice medicine 
or sunrerv, under the pretence that he 
possesses secrets in those arts. 

2. He is criminally answerable for his 
unskilful practice, and also, civilly to his 
patient in certain cases. Vide Mala praxis ; 
Physician. 

QUADRANS, civil law . The fourth- 
part of the whole. Hence the heir exquad '- 
rante : that is to say, the fourth-part of the 
whole. 

QUADRANT. In angular measures, a 
quadrant is equal to ninety degrees. Vide 
J^Leasure 

* QUADRIENNIUM UTILE, Scotch law. 
The four years of a minor between his age 
of twenty-one and twenty-five years, are so 
called. 

2. During this period he is permitted to 
impeach contracts made against his interest 
previous to his arriving at the age of twenty- 
one years. Ersk. Prin. B. 1, t. 7, n. 19 ; 
1 Bell’s Com. 135, 5th ed. j Ersk. Inst. B. 
1, t. 7, s. 35. 

QUADRIPARTITE. Having four parts, 
or divided into four parts ; as, this indenture 
quadripartite made between A B, of the 
one part, C D, of the second part, E F, 
of the third part, and G H, of the fourth 
part. 

QUADROON. A person who is de¬ 
scended from a white person, and another 
person who has an equal mixture of the 
European and African blood. 2 Bailey, 558. 
Vide Mulatto. 

QUADRUPLICATION, pivaaing. For¬ 
merly this word was used instead of sur¬ 
rebutter. 1 Bro. Civ. Law, 469, n. 

QU2E EST EADEM, pleading . Which 
is the same. 

2. V hen the defendant in trespass justi¬ 
fies, that the trespass justified in the plea is 
the same as that complained of in the decla¬ 
ration ; this clause is called quee est eadem. 
Gould. PI. c. 3, s. 78, 80. 

3. The form is as follows : “ which are 
the same assaulting, beating and ill-treat¬ 
ing, the said John, in the said declaration 


mentioned, and whereof the said John hath 
above thereof complained against the said 
James.’ 5 Vide 1 Saund. 14, 208, n 2 , 2 
Id. 5, a, n. 3 ; Archb. Civ. PI. 217. 

QUH3RE, practice. A word frequently 
used to denote that an inquiry ought to 
be made of a doubtful thing. 2 Lill. Ab. 
406. 

QUiERENS NON INVENIT PLE * 
G1UM, practice. The plaintiff has not 
found pledge. The return made by the 
sheriff to a writ directed to him with this 
clause, namely, si Ji facent B securum de 
clamore suo prosequando , when the plaintiff 
has neglected to find sufficient security. 
F. N. B. 38. 

QILESTIO, Rom. civ. law . A sort of 
commission [ad queerendum) to inquire into 
some criminal matter given to a magistrate 
or citizen, who was called queesitor or queestor 
who made report thereon to the senate or 
the people, as the one or the other appointed 
him. In progress, he was empowered (with 
the assistance of a counsel) to adjudge the 
case ; and the tribunal thus constituted, was 
called queestio. This special tribunal con¬ 
tinued in use until the end of the Roman 
republic, although it was resorted to, during 
the last times of the republic, only in ex¬ 
traordinary cases. 

2. The manner in which such commis¬ 

sions were constituted was this: If the 
matter to be inquired of, was within the 
jurisdiction of the comitia, the senate on 
the demand of the consul or of a tribune 
or of one of its members, declared by a 
decree that there was cause to prosecute a 
citizen. Then the consul ex auctoritate 
senatus asked the people in comitia, (rogabat 
rogatio) to enact this decree into a law. 
The comitia adopted it either simply, or with 
amendment, or they rejected it. ' 

3. The increase of population and of 
crimes rendered this method, which was 
tardy at best, onerous and even impractica¬ 
ble. In the year A. U. 0. 604 or 149 B. 0., 
under the consulship of Censorinus and 
Manilius, the tribune Calpurnius Piso, pro¬ 
cured the passage of a law establishing a 
questio perpetua , to take cognizance of the 
crime of extortion, committed by Roman 
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magistrates against strangers de pecuniis 
repetundis. Cic. Brut. 27. De Off. II., 21; 
In Verr. IV. 25. 

4. Many such tribunals were afterwards 
established, such as Quaestiones de majes- 
tate, de arnbitu, de peculatu, de vi, de soda- 
litiis, &c. Each was composed of a certain 
number of judges taken from the senators, 
and presided over by a prsetor, although 
he might delegate his authority to a public 
officer, who was called judex qucestionis. 
These tribunals continued a year only ; for 
the meaning of the word perpetuus is ( non 
interruptus ,) not interrupted during the 
term of its appointed duration. 

5. The establishment of these qucestiones , 
deprived the comitia of their criminal juris¬ 
diction, except the crime of treason ; they 
were in fact the depositories of the judicial 
power during the sixth and seventh centu¬ 
ries of the Roman republic, the last of 
which was remarkable for civil dissentions, 
and replete with great public transactions. 
Without some knowledge of the constitu¬ 
tion of the Quvestio perpetua, it is impossible 
to understand the forensic speeches of 
Cicero, or even the political history of that 
age. But when Julius Caesar, as dictator, 
sat for the trial of Ligarius, the ancient 
constitution of the republic was in fact de¬ 
stroyed, and the criminal tribunals, which 
had existed in more or less vigor and purity 
until then, existed no longer but in name. 
Under Augustus, the concentration of the 
triple power of the consuls, pro-consuls and 
tribunes, in his person transferred to him, 
as of course, all judicial powers and autho¬ 
rities. 

QUiESTOR. The name of a magistrate 
of ancient Rome. 

QUAKERS. A sect of Christians. 

2. Formerly they were much persecuted 
on account of their peaceable principles, 
which forbade them to bear arms, and they 
were denied many rights because they re¬ 
fused to make corporal oath. They are 
relieved in a great degree from the conse¬ 
quent penalties for refusing to bear arms ; 
and their affirmations are everywhere in the 
United States, as is believed, taken instead 
of their oaths. 

QUALIFICATION. Having the requi¬ 
site qualities for a thing ; as, to be president 
of the United States, the candidate must 
possess certain qualifications. See President 
of the United States . 

QUALIFIED. This term is frequently 
used in law. A man has a qualified pro-, 


perty in animals ferae naturae, while they 
remain in his power, but, as soon as they 
regain their liberty, his property in them is 
lost. A man has a qualified right to recover 
property of which he is not the owner, but 
which was unlawfully taken out of his pos¬ 
session. But this right may be defeated 
by the owner bringing a suit or claiming the 
property. Vide Jlnimals; Trover . 

Qualified fee, estates . One which has 
a qualification subjoined to it, and which 
must be determined whenever the qualifica¬ 
tion annexed to it is at an end. A limitation 
to a man and his heirs on the part of his 
father , affords an example of this species 
of estate. Litt. § 254 ; 2 Bouv. Inst. n. 
1695. 

Qualified indorsement. A transfer 
of a bill of exchange or promissory note to 
an indorsee, without any liability to the in¬ 
dorser ; the words usually employed for this 
purpose, are sans recours , without recourse. 
1 Bouv. lust. n. 1138. 

QUALITY, persons . The state or con¬ 
dition of a person. 

2. Two contrary qualities cannot be in 
the same person at the same time. Dig. 41, 

10, 4. 

3. Every one is presumed to know the 
quality of the person with whom he is con¬ 
tracting. 

4. In the United States, the people 
happily are all upon an equality in their 
civil and political rights. 

Quality, pleading . That which distin¬ 
guishes one thing from another of the same 
kind. 

2. It is in general necessary, when the 
declaration alleges an injury to the goods 
and chattels, or any contract relating to 
them, that the quality should be stated ; 
and it is also essential, in an action for the 
recovery of real estate, that its quality 
should be shown; as, whether it consists 
of houses, lands, or other hereditaments, 
whether the lapds are meadow, pasture or 
arable, &c. The same rule requires that, 
in an action for an injury to real property, 
the quality should be shown. Steph. PI. 
214, 215. Vide, as to the various quali¬ 
ties, Ayl. Pand. [60.] 

QUAMDIU SE BENE GESSERIT. 
As long as he shall behave himself well. 

A clause inserted in commissions, when 
such instruments were written in Latin, to 
signify the tenure by which the officer held 
his office. 

QUANDO ACCIDERINT, pleading , 
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practice. When they may happen. AY lien 
a defendant, executor, or administrator 
pleads ptcnc iuhnhu'ifravif, the plaint:ft may 
pray to have judgment of assets quando ac- 
ciderint. Bull/X. P. 109 : Bac. Ab. Ex¬ 
ecutor, M. 

12. By taking a judgment in this form 
the plaint ill' admits that the defendant has 
fully administered to that time. 1 Pet. C. 
C. H. 442, n. Vide 11 Yin. Ab. 379 ; Coin. 
Dio;. Pleader, *2 P 9. 

QPANTI M1XORIS. The name of a 
particular action in Louisiana. An action 
quant i mi nor is is one brought for the reduc¬ 
tion of the price of a thing sold, in conse¬ 
quence of defects in the thing which is the 
object of the sale. 

2. Sucb action must be commenced 
within twelve months from the date of the 
sale, or from the time within which the de¬ 
fect became known to the purchaser. 3 
Mart. X. S. 287 ; 11 Mart. Lo. R. 11. 

QUANTITY, pleading . That which is 
susceptible of measure. 

2. It is a general rule that, when the 
declaration alleges an injury to goods and 
chattels, or any contract relating to them, 
their quantity should be stated. Gould on 
PL c. 4, § 35. And in actions for the re¬ 
covery of real estate, the quantity.of the 
land should be specified. Bract. 431, a ; 
11 Co. 25 b, 55 a; Doct. PI. 85, 86 ; 1 
East, R. 441: 8 East, R. 357 ; 13 East, R. 
102: Stepb. PI. 314, 315. 

QUANTUM DAMNIFICATUS, equity 
practice . An issue directed by a court of 
equity to be tried in a court of law, to as¬ 
certain by a trial before a jury, the amount 
of damages suffered by the non-perform¬ 
ance of some collateral undertaking which 
a penalty has been given to secure. When 
such damages have thus been ascertained, 
the court will grant relief upon their pay¬ 
ment. Jer. on Jur. 477 ; 4 Bouv. Inst. n. 
3913. 

Quantum meruit, pleading. As much 
as he has deserved. When a person em¬ 
ploys another to do work for him, without 
any agreement as to his compensation, the 
iaw implies a promise from the employer to 
the workman that he will pay him for his 
services, as much as he may deserve or 
merit. In such case the plaintiff may suggest 
in his declaration that the defendant pro¬ 
mised to pay him as much as he reasonably 
deserved, and then aver that his trouble 
was worth such a sum of money, which 
the defendant has omitted to pay- This 


is called an assumpsit on a quantum meruit . 
2 HI. Com. 162, 3 ; 1 Vin. Ab. 346 ; 2 Phil. 
Ev. 82. 

2. When there is an express contract 
for a stipulated amount and mode of com¬ 
pensation for services, the plaintiff cannot 
abandon the contract and resort to an action 
for a quantum meruit on an implied assump¬ 
sit. 18 John. R. 169; 14 John. R. 326; 
10 Serg. & Rawle, 236. Sed vide 7 Cranch, 
299; Stark. R. 277; S. C. Holt’s N. P. 
236 ; 10 John. Rep. 36; 12 John. R. 374; 
13 John. R. 56, 94, 859 : 14 John. R. 326 ; 
5 M. & W. 114; 4 C. & P. 93; 4 Sc. N. S. 
374; 4 Taunt. 475; 1 Ad. & E. 333 ; 
Addis, on Contr. 214. 

Quantum valebat, pleading. As much 
as it was worth. When goods are sold, 
without specifying any price, the law implies 
a promise from the buyer to the seller that 
he will pay him for them as much a-s they 
were worth. 

2. The plaintiff may, in such case, sug¬ 
gest in this declaration that the defendant 
promised to pay him as much as the said 
goods were worth, and then aver that they 
were worth so much, which the defendant 
has refused to pay. Vide the authorities 
cited under the article Quantum meruit. 

QUARANTINE, commerce , crim. law . 
The space of forty days, or a less quantity 
of time, during which the crew of a ship or 
vessel coming from a port or place infected 
or supposed to be infeoted with disease, 
are required to remain on board after their 
arrival, before they can be permitted to 
land. 

2. The object of the quarantine is to 
ascertain whether the crew are infected or 
not. 

3. To break the quarantine without 
legal authority is a misdemeanor. 1 Russ, 
on Ur. 133. 

4. In cases of insurance of ships, the 
insurer is responsible when the insurance 
extends to her being moored in port 24 
hours in safety, although she may have ar¬ 
rived, if before the 24 hours are expired 
she is ordered to perforin quarantine, if any 
accident contemplated by the policy occur 
1 Marsh, on Ins. 264. 

Quarantine, inheritances , rights. The 
space of forty days during which a widow 
has a right to remain in her late husband’s 
principal mansion, immediately after his 
death. The right of the widow is also 
called her quarantine. 

2. In some, perhaps all the states of the 
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United States, provision lias been expressly 
made by statute securing to the widow this 
right for a greater or lessor space of time. 
In Massachusetts, Mass. Rev. St. 411, and 
New York, 4 Kent, Com. 0*2, the widow is 
entitled to the mansion house for forty days. 
In Ohio, for one year, Walk. Intr. 231, 324. 
In Alabama, Indiana, Illinois, Kentucky, 
Missouri, New Jersey, Rhode Island and 
Virginia, she may occupy till dower is as¬ 
signed ; in Indiana, Illinois, Kentucky, 
Missouri, New Jersey and Virginia, she 
may also occupy the plantation or messuage. 
In Pennsylvania the statute of 9 Hen. III., 
c. 7, is iu force, Rob. Rig. 170, by which 
it is declared that u a widow shall tarry in 
the chief house of her husband forty days 
after his death, within which her dower shall 
be assigned her.” In Massachusetts the 
widow is entitled to support for forty days ; 
in North Carolina for one year. 

3. Quarantine is a personal right, for¬ 
feited by implication of law, by a second 
marriage. Co. Litt. 32. See Ind. Rev. L. 
209; 1 Virg. Rev. C. 170 ; Ala. L. 200; 
Misso. St. 229 ; III. Rev. L. 237 ; N. J. 
Rev. C.-397 ; 1 Ken. Rev. L. 573. See 
Bae. Ab. Dower, B; Co. Litt. 32, b : Id. 
34, b; 2 Inst. 16, 17. 

^UARE, pleadings . Wherefore. 

2. Th is word is sometimes used in the 
writ in certain actions, but is inadmissible 
in a material averment in the pleadings, for 
it is merely interrogatory; and, therefore, 
when a declaration began with complaining 
of the defendant, “ wherefore with force, 
&c. he broke and entered” the plaintilFs 
close, was considered ill. Bac. Ab. Pleas, 
B 5, 4; Gould on PL c. 3, § 34. 

Quake clausum fregit. Wherefore 
he broke the close. In actions of trespass 
to real estate the defendant is charged with 
breaking the close of the plaintiff. For¬ 
merly the original writ in such a case was 
a writ of trespass quare clausum fregit, now 
the charge of breaking the close is laid in 
the declaration See Close; Trespass . 

Quare ejecit infra terminum. Where¬ 
fore did he eject within the term. The 
name of a writ which lies for a lessee, who 
has been turned out of his farm before the 
expiration of his term or lease, against the 
feoffee of the land, or the lessor who ejects 
him. This has given way to the action of 
ejectment. 3 Bl. Com. 207. 

Quare impedit, Eng. eccl. law . The 
name of a writ directed by the king to the 
sheriff, by which he is required to command 


certain persons by name to permit him, the 
king, to present a fit person to a certain 
church, which is void, and which belongs 
to his gift, and of which the said defendants 
hinder the king, as it is said, and unless, <fce. 
then to summon, Ac. the defendants so tint 
they be and appear. &c. F. N. B. 74. 

Quare obstruxit. The name of a writ 
formerly used in favor of one who having a 
right to pass through his neighbor’s grounds, 
was prevented enjoying such right, because 
the owner of the grounds had obstructed 
the way. T. L. 

QUARREL. A dispute ; a difference. 
In law, particularly in releases, which are 
taken most strongly against the releasor, 
when a man releases all quarrels he is said 
to release all actions, real and personal. 8 
Co. 153. 

QUARRY. A place whence stones aro 
dug for the purpose of being employed in 
building, making roads, and the like. 

2. When a farm is let with an open 
quarry, the tenant may, when not restrained 
by his contract, take out the stone, but he 
has no right to open new quarries. Vide 
Mines; Waste . 

QUARTj measures. A quart is a liquid 
measure containing one-fourth part of a 
gallon. 

QUARTER. A measure of length, equal 
to four inches. Vide Measure. 

To quarter. A barbarous punishment 
formerly inflicted on criminals by tearing 
them to pieces by means of four horses, one 
attached to each limb. 

Quarter day. One of the four days 
of the year on which rent payable quarterly 
becomes due. 

Quarter dollar, money . A silver 
coin of the United States of the value of 
twenty-five cents. 

2. It weighs one hundred and three and 
one-eighth grains. Of one thousand parts, 
nine hundred are of pure silver and on& 
hundred of alloy. Aet of January 18, 1837, 
s. 8 and 9, 4 Sharsvv. L. U. S. 2523, 4. 
Vide Money . 

Quarter eagle, money. A gold coin 
of the United States of the value of two 
dollars and a half. 

2. It weighs sixty-four and one-half 
grains. Of one thousand parts, nine hun¬ 
dred are of pure gold, and one hundred of 
alloy. Act of January, 18, 1837, s. 8 and 
10, 4 Sharsw. cont. of Story’s L. U S. 
2523, 4. Vide Money. 

Quarter seal. The seal kept by the 
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director of the chancery in Scotland is so 
called. It is in the shape and impression 
of the fourth part of the great seal. Bell’s 
Scotch Law Piet. h. t. 

Quarter sessions. A court bearing 

this name, mostlv invested with the trial 

* 

of criminals. It takes its name from sitting 
quarterly or once in three months. 

2. The English courts of quarter ses¬ 
sions were erected during the reign of 
Edward 111. Vide Stat. 36 Edward III.; 
Crabb\s Eng. L. -78. 

Quarter year. In the computation of 
time, a quarter year consists of ninety-one 
days. Co. Litt. 135 b ; 2 Roll. Ab. 521, 
1. 40 ; Rev. Stat. of N. Y. part 1, c. 19, t. 
1, § 3. 

QUARTERING OF SOLDIERS. The 
constitution of the United States, Amendm. 
art. 3, provides that “ no soldier shall in 
time of peace be quartered, in any house, 
without the consent of the owner, nor in 
time of war but in a manner to be pre¬ 
scribed by law.” By quartering is under¬ 
stood boarding and lodging or either. 
Encycl. Amor. h. t. 

QUARTEROON. One who has had 
one of his grand parents of the black or 
African race. 

QUARTO DIE POST. The fourth day 
inclusive after the return day of the writ is 
so called. This is the day of appearance 
given ex gracia curiee. 

TO QUASH, practice. To overthrow or 
annul. 

2. When proceedings are clearly irre¬ 
gular and void the courts will quash them, 
both in civil and criminal cases : for exam¬ 
ple, when the array is clearly irregular, as 
if the jurors have been selected by persons 
not authorized by law, it will be quashed. 
3 Bouv. Inst. n. 3342. 

3. In criminal cases, when an indict¬ 
ment is so defective that no judgment can 
be given upon it, should the defendant be 
convicted, the court, upon application, will 
in general quash it; as if it have no juris¬ 
diction of the offence charged, or when the 
matter charged is not indictable. 1 Burr. 
516, 543 ; Andr. 226. When the applica¬ 
tion to quash is made on the part of the 
defendant, the court generally refuses to 
quash the indictment when it appears some 
enormous crime has been committed. Com. 
Dig. Indictment, H ; Wils. 325 ; 1 Salk. 
372; 3 T. R. 621 ; 6 Mod. 42 ; 3 Burr. 
1841; 5 Mod. 13 ; Bac. Abr. Indictment, 
K. When the application is made on the 


part of the prosecution, the indictment will 
be quashed whenever it is defective so that 
the defendant cannot be convicted, and the 
prosecution appears to be bona fide . It tlie 
prosecution be instituted by the attorney 
general, he may, in some states, enter a 
nolle prosequi , which has the same effect. 
1 Dougl. 239, 240. The application should 
be made before plea pleaded ; Leach , 11 ; 
4 St. Tr. 232 ; 1 Hale, 35 ; Fost. 231 ; and 
before the defendant’s recognizance has 
been forfeited. 1 Salk. 380. Vide Cas¬ 
setur Breve . 

QUASI. A Latin word in frequent use 
in the civil law, signifying as if, almost . It 
marks the resemblance, and supposes a 
little difference between two objects. Dig. 
b. 11, t. 7, 1. 8, § 1. Civilians use the ex¬ 
pressions quasi-contractus, quasi-delictum, 
quasi-pobsessio, quasi-traditio, &c. 

Quasi-affinity. A term used in the 
civil law to designate the affinity which 
exists between two persons, one of whom 
has been betrothed to the kindred of the 
other, but who have never been married. 
For example, my brother is betrothed to 
Maria, and, afterwards, before - marriage he 
dies, there then exists between Maria and 
me a quasi-affinity. 

2. The history of England furnishes an 
example of this kind. Catherine of Arra- 
gon was betrothed to the brother of Henry 
VIII. Afterwards Henry married her, and, 
under the pretence of this quasi affinity, he 
repudiated her, because the marriage was 
incestuous. 

Quasi-contractus. A term used in 
the civil law. A quasi-contract is the act 
of a person, permitted by law, by which he 
obligates himself towards another, or by 
which another binds himself to him, without 
any agreement between them. 

2. By article 2272 of the Civil Code of 
Louisiana, which is translated from article 
1371 of the Code Civil, quasi-contracts are 
defined to be u the lawful and purely volun¬ 
tary acts of a man, from which there results 
any obligation whatever to a third person, 
and sometimes a reciprocal obligation be¬ 
tween the parties.” In contracts, it is the 
consent of the contracting parties which 
produces the obligation; in quasi-contracts 
no consent is required, and the obligation 
arises from the law or natural equity, on 
the facts of the case. These acts are 
called quasi-contracts, because, without 
being contracts, they bind the parties aa 
contracts do. 
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3. Quasi-contracts may be multiplied 
almost to infinity. They arc, however, di¬ 
vided into five classes: such as relate to 
the voluntary and spontaneous management 
of the affairs of another, without authority ; 
the administration of tutorship ; the manage¬ 
ment of common property; the acquisition 
of ail inheritance 3 and the payment of a 
sum of money or other thing by mistake, 
when nothing was due. 

4. —1. JVegotiomm gestio. When a man 
undertakes, of his own accord, to manage 
the affairs of another, the person assuming 
the agency contracts the tacit engagement 
to continue it, and complete it, until the 
owner shall be in a condition to attend to it 
himself. The obligation of such a person is, 
1st. To act for the benefit of the absentee. 
2d. He is commonly answerable for the 
slightest neglect. 3d. Pie is bound to ren- 1 
der an account of his management, l^quity ! 
obliges the proprietor, whose business has 
been well managed, 1st. To comply with 
the engagements contracted by the manager 
in his name. 2d. To indemnify the manager - 
in all the engagements he has contracted. 
3d. To reimburse him all useful and neces¬ 
sary expenses. 

5. —2. Tutorship or guardianship, is the 
second kind of quasi-contracts, there being 
no agreement between the tutor and minor. 

6 . —3. When a person has the manage¬ 
ment of a common property owned by him¬ 
self and others, not as partners, he is bound 
to account for the profits, and is entitled to 
be reimbursed for the expenses which he 
has sustained by virtue of the quasi-contract 
which is created by his act, called commvnio 
bonorum. 

7 . —4. The fourth class is the aditio 
heereditatis , by which the heir is bound to 
pay the legatees, who cannot be said to 
have any contract with him or with the 
deceased. 

8 . —5. Indebiti solutio , or the payment j 
to one of what is not due to him, if made 
through any mistake in fact, or even in law, 
entitles him who made the payment to an 
action against the receiver for repayment, 
condictio indebiti. This action does not lie, 
1. If the sum paid was due ex equitate , or 
by a natural obligation. 2. If he who made 
the payment knew that nothing was due, 
for qui consulto dat quod non debebat , prx- 
sumitur donate. 

9. Each of these quasi-contracts has an 
affinity with some contract; thus the ma¬ 
nagement of the affairs of another without 


authority, and tutorship, are Compared to a 
mandate; the community of property, to a 
partnership; the acquisition of an inheritr¬ 
ance, to a stipulation ; and the payment of 
a thing which is not due, to a loan. 

10. All persons, even infants and j-er- 
sons destitute 0 i reason, who are < <»n>•<,-- 
quently incapable of consent, may be obliged 
by the quasi-contract, which results from 
the act of another, and may also oblige 
others in their favor; for it is not consent 
which forms these obligations; they are 
contracted by the act of another, without 
any act on our part. The use of reason is 
indeed required in the person whose act 
forms the quasi-contract, but it is not re¬ 
quired in the person by wbiorn or in whose 
favor the obligations which result from it 
are contracted. For instance, if a person 
undertakes the business of an infant or a 
lunatic; this is a quasi-contract, which 
obliges the infant or the lunatic to the per¬ 
son undertaking his affairs, for what he 
has beneficially expended, and rcciproc ally 
obliges the person to give an account of his 
administration or management. 

11 . There is no term in the common law 
w T hich answers to that of quasi-contract; 
many quasi-contracts may doubtless be 
classed among implied contracts; there is, 
how r ever, a difference between them, which 
an example will make manifest. I 11 case 
money should be paid by mistake to a minor, 
it may be recovered from him by the civil 
law, because his consent is not necessary to 
a quasi-contract; but by the common law, 
if it can be recovered, it must be upon an 
agreement to which the law presumes he 
has consented, and it is doubtful, upon 
principle, whether such recovery could be 
had. 

See generally, Just. Inst. b. 3, t. 28; 
Dig. b. 3, tit. 5; Ayl. Pand. b. 4, tit. 31 ; 
1 Bro. Civil Law, 386; Ersk- Pr. L aws of 
Scotl. b. 3, tit. 3, s. 10; Pardessus, Dr. 
Com. n. 192, et scq.; Poth. Ob. n. 113, et 
seq.; Merlin, Rep. mot Quasi-contract; 
Menestrier, Lemons Elcm. du Droit Civil 
Romain, liv. 3, tit. 28; Civil Code of Lou¬ 
isiana, b. 3, tit. 5; Code Civil, liv. 3, tit. 4, 
c. 1 . 

Quasi corporations. This term is ap¬ 
plied to such bodies or municipal societies, 
which, though not vested with the general 
powers of corporations, are yet recognized 
by statutes or immemorial usage, as persons 
or aggregate corporations, with precise du¬ 
ties which may be enforced, and privileges 
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which may be maintained by suits at law. 
They may be considered qua corporations, 
with limited powers, coextensive with the 
duties imposed upon them by statute or 
usage; but restrained from a general use 
of the authority, which belongs to those 
metaphysical persons by the common law. 

: 2 . Among quasi corporations may be 
ranked towus, townships, parishes, hundreds, 
and other political divisions of counties, 
which are established without an express 
charter of incorporation; commissioners of a 
county, supervisors of highways, overseers 
of the poor, loan officers of a county, and 
the like, who are invested with corporate 
powers sub modo , and for a few specified 
purposes only. But not such a body as the 
general assembly of the Presbyterian church, 
which has not the capacity to sue and be 
sued. 4 Whart. 531. See 2 Kent, Com. 
224; Ang. on Corp. 16; 13 Mass. 192; 
13 John. R. 422; 1 Cowen, R. 258, and 
the note; 2 Wend. R. 109; 7 Mass. R. 
137 ; 2 Pick. R. 352 ; 9 Mass. Rep. 250; 
1 Greenl. R. 363; 2 John. Ch. Rep. 325; 
1 Cowen, 6S0; 4 Wharton, R. 531, 598. 

Quasi delict, civil law . An act where¬ 
by a person, without malice, but by fault, 
negligence or imprudence not legally ex¬ 
cusable, causes injury to another. 

2. A quasi delict may be public or pri¬ 
vate ; the neglect of the affairs of a com¬ 
munity, when it is our duty to attend to 
them, may be a crime; the neglect of a 
private matter, under similar circumstances, 
may be the ground of a civil action. Bowy. 
Mod. C. L. c. 43, p. 265. 

Quasi offences, torts , civil law . Those 
acts which, although not committed by the 
persons responsible for them, are by implica¬ 
tion of law supposed to have been committed 
by their command, by other persons for 
whom they are answerable. They are also 
injuries which have been caused by one per¬ 
son to another, without any intention to 
hurt them. 

2. Of the first class of quasi offences are 
the injuries occasioned by agents or servants 
in the exercise of their employments. A 
master is, therefore, liable to be Bued for 
injuries occasioned by the neglect or unskil¬ 
fulness of his servant while in the course of 
his employment, though the act was obvi¬ 
ously tortious and against the master’s con¬ 
sent ; as, for fraud, deceit, or other wrongful 
act. 1 Salk. 280 ; Cro. Jac. 473; 1 Str. 
653; Roll. Abr. 95, 1. 15; 1 East, 106; 2 
TI Bl. 442; 3 Wills. 313 ; 2 Bl. Rep. 845; 


5 Binn. 540: sed vide, Com. Dig. tit. Action 
on the case for deceit, B. A master is liable 
for a servant’s negligent driving of a carriage 
or navigating a ship; 1 East, 105; or for a 
libel inserted in a newspaper of which de¬ 
fendant was proprietor. 1 B. & P. 409. 
The master is also liable not only for the 
acts of those immediately employed about 
him, but even for the acts of a sub-agent, 
however remote, if committed in the course 
of his service; 1 Bos. & P. 404; 6 T. R. 
411; and a corporate company are liable to 
be sued for the wrongful acts of their ser¬ 
vants ; 3 Camp. 403; wdien not, see 4 M. & 

S. 27. 

3. But the wrongful or unlawful acts 
must be committed in the course of the 
servant’s employment, and while the servant 
is acting as such; therefore a person who 
hires a post chaise is not liable for the 
negligence of the driver, but the action 
must be against the driver or owner of the 
chaise and horses. 5 E>p. Cas. 35 ; 4 Barn. 

6 A. 409; sed vide 1 B. & P. 409. 

4. A master is not in general liable for 
the criminal acts of his servant wilfully 
committed by him. 2 Str. 885. Neither 
is he liable if his servant wilfully commit 
an injury to another ; as if a servant wil¬ 
fully drive his master’s carriage against 
another’s, or ride or beat a distress damage 
feasant. 1 East. 106 ; Bep. T. Hard. 87 ; 
3 Wils. 217; 1 Salk. 289; 2 Roll. Abr. 
553; 4 B. & A. 590. In some eases, 
however, where it is the duty of the master 
to see that the servant acts correctly, he 
may be liable criminally for what the ser¬ 
vant has done; as where a baker’s servant 
introduced noxious materials in his bread. 
3 M- & S. 11 ; Ld. Raymond, 264 ; 4 Camp. 
12. And on principles of public policy, a 
sheriff is liable civilly for the trespass, 
extortion, or other wilful misconduct of his 
bailiff. 2 T. Rep. 154; 3 Wils. 317; 8 

T. R. 431. 

5. In Louisiana, the father, or after his 
decease, the mother is responsible for tbe 
damages occasioned by their minor or 
unemancipated children, residing with them, 
or placed by them under the care of other 
persons, reserving to them recourse against 
those persons. Code art. 2297. The 
curators of insane persons are answerable 
for the damage occasioned by those under 
their care. Id. 2298. Masters and em¬ 
ployers are answerable for the damage 
occasioned by their servants and overseers, 
in the exercise of the functions in which 
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they are employed; teachers and artisans, 
for the damage caused by their scholars 
and apprentices, while under their superin- 
ter.dence. In the above cases responsibility 
attaches, when the masters or employers, 
teachers and artisans, might have prevented 
the act which caused the damage, and have 
not done it. Id. 2299. The owner of an 
animal is answerable for the damage he has 
caused ; but if the animal has been lost or 
strayed more than a day, he may discharge 
himself from this responsibility, by aban¬ 
doning him to the person who has sustained 
the injury ; except where the master has 
turned loose a dangerous or noxious animal; 
for then lie must pay all the harm done 
without being allowed to make the aban¬ 
donment. Id. 2301. 

Quasi partners. Partners of lands, 
goods, or chattels, who are not actual part¬ 
ners, are sometimes so called. Poth. De 
Societe, App. n. 184. Vide Part owners. 

Quasi posthumous child, civil law . 
One who, born during the life of his grand¬ 
father, or other male ascendant, was not 
his heir at the time he made his testament, 
but who by the death of his father became 
his heir in his lifetime. Inst. 2, 13, 2 ; 
Dig. 28, 3, 13. 

Quasi purchase. This term is used in 
the civil law to denote that a thing is to be 
considered as purchased from the presumed 
consent of the owner of the thing ; as, if a 
man should consume a cheese, which is in 
his possession and belonging to another, 
with an intent to pay the price of it to the 
owner, the consent of the latter will be 
presumed, as the cheese would have been 
spoiled by keeping it longer. Wolff, Dr. 
de la Nat. § 691. 

Quasi tradition, civil law. A term 
used to designate that a person is in the 
use of the property of another, which the 
latter suffers and does not oppose. Lef. 
El cm. § 396. It also signifies the act by 
which the right of property is ceded in a 
thing to a person who is in possession of it; 
as, if I loan a boat to Paul, and deliver it to 
him, and afterwards I sell him the boat, it 
is not requisite that he should deliver the 
boat to me, to be again delivered to him ; 
there is a quasi tradition or delivery. 

QUATUORVIRI. Among the Romans 
these were magistrates who had the care 
and inspection of roads. Dig. 1, 2, 3, 30; 

QUAY, estates . A wharf at which to 
load or land goods, sometimes spelled key . 

2. In its enlarged sense the word quay , 
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means the whole space between the first 
row of houses of a city, and the sea or river 
5 L. R. 152, 215. So much of the quay 
as is requisite for the public use of loading 
and unloading vessels, is public property, 
and cannot be appropriated to private use, 
but'the rest may be private property. Id. 
201 . 

QUE EST MESME. Which is the same. 
Vide Quce est eadem 

Que estate. These words literally 
translated signify quern statum , or which 
estate . At common law, it is a plea by 
which a man prescribes in himself and those 
whose estate he holds. 2 Bl. Com. 270 ; 
18 Yin. Ab. 133-140; 2 Tho. Co. Litt. 
203; Co. Litt. 121 a; Hardress, 459 ; 2 
Bouv. Inst. n. 499. 

QUEAN. A worthless woman ; a 
strumpet. The meaning of this word, 
which is now seldom used, is said not to 
be well ascertained. 2 Roll. Ab. 296: 
Bac. Ab. Slander, U 3. 

QUEEN. There are several kinds of 
queens in some countries. 1. Queen reg¬ 
nant, is a woman who possesses in her own 
right the executive power of the country. 

2. Queen consort, is the wife of a king. 

3. Queen dowager is the widow of a kiug. 
In the United States there is no one with 
this title. 

QUERELA. An action preferred in ^ 
any court of justice, in which the plaintiff 
was called querens or complainant, and his 
brief, complaint, or declaration, was called 
querela . Jacob’s Diet. h. t. 

QUESTION, 'punishment , crim . law . A 
means sometimes employed, in sonic coun¬ 
tries, by means of torture, to compel sup¬ 
posed great criminals to disclose their 
accomplices, or to acknowledge their crimes. 

2. This torture is called question , 
because, as the unfortunate person accused 
is made to suffer pain, he is asked questions 
as to his supposed crime or accomplices. 
The same as torture. This is unknown in 
the United States. See Poth. Procedure 
Criminelle, sect. 5, art. 2, § 3. 

Question, evidence . An interrogation 
put to a witness, requesting him to declare 
the truth of certain facts as far as he 
knows them. 

2. Questions are either general or 
leading . By a general question is meant 
such an one as requires the witness to state 
all he knows without any suggestion being 
made to him, as who gave the blow ? 

3. A leading question is one which 
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leads the mind of the witness to the answer, 
or suggests it to him, as did Jl B give the 
blow / 

4 . The 11 cninns called a question by 
which the fact or supposed fact which the 
interrogator expected, or wished to find 
asserted, in and by the answer made to the 
proposed respondent, a suggestive interro¬ 
gation, as, is not your name %fL B ? \ ide 

/,t (/ iing Quest ion, 

QiK st i on, practice . A poiut on which 
t he parties are not agreed, and which is sub¬ 
mitted to the decision of a judge and jury. 

: 1 . When the doubt or difference arises 
as to what the law is on a certain state of 
facts, this is said to be a legal question , 
and when the party demurs, this is to be 
decided by the court: when it arises as to 
the truth or falsehood of facts, this is a 
question of fact , aud is to be decided by 
the jury. 

QUESTOR or QUAESTOR, civil law. 
A name which was given to two distinct 
classes of Roman officers. One of which 
was called queestores classici , and the other 
qmestores parricidii. 

2 . The qurestorcs classici were officers 
entrusted with the care of the public 
money. Their duties consisted in making 
the necessary payments from the nerarium, 
and receiving the public revenues. Of both, 
they had to keep correct accounts in their 
tabulae, publics. Remands which any one 
might have on the oerarium, and outstanding 
debts were likewise registered by them. 
Fines to be paid to the public treasury were 
registered and exacted by them. They 
were likewise to provide proper acco¬ 
modations for foreign ambassadors and 
such persons as were connected with the 
republic by ties of public hospitality. 
Lastly, they were charged with the care of 
the burials and monuments of distinguished 
men, the expenses for which had been 
decreed by the senate to be paid by the 
treasury. Their number at first was confined 
to two, but this was afterwards increased 
as the empire became extended. There 
were questors of cities, provinces, and 
questors of the army , the latter were in 
fact paymasters. 

3. The quest ores parricidii were public 
accusers, two in number, who conducted 
the accusation of persons guilty of murder 
or any other capital offence, and carried the 
sentence into execution. They ceased to 
be appointed at an early period. Smith’s 
Ric. Gr. and Rom. Antiq. h. v. 


QUI TAM, remedies. Who as well. 
When a statute imposes a penalty, for the 
doing or not doing an act, and gives that 
penalty in part to whosoever will sue for 
the same, and the other part to the com¬ 
monwealth, or some charitable, literary, or 
other institution, and makes it recoverable 
by action, such actions are called qui tam 
actions, the plaintiff describing himself as 
suing as well for the commonwealth, for 
example, as for himself. Kspin. on Pen. 
Act. 5, 6 ; 1 Yin. Ab. 197 ; I Salk. J29 
n. ; Bac. Ab. b. t. 

QUIA, pleadings . ]because. This w'ord 
is considered a term of affirmation. It is 
sufficiently direct and positive for intro¬ 
ducing a material averment. 1 Saund. 117, 
n. 4 ; Com. Rig. Pleader, c. 77. 

Quia emptores. A name sometimes 
given to the English Statute of Westmin¬ 
ster, 3, 13 Edw. 1., c. 1, from its initial 
words, 2 Bl. Com. 91. 

Q u I a TIM et , remedies. Because he fea r s 
According to Lord Coke, 44 there be six 
writs of law that may be maintained quia 
timet , before any molestation, distress, or 
impleading ; as. 1. A man may have his 
writ or mesne, before lie be distrained. 2. 
A warrantia charter, before lie be impleaded. 
3. A monstravenint , before any distress or 
vexation, 4. An audita querela , before 
any execution sued. 5. curia elandend a, 
before any default of inclosurc. (). A ne 
injuste uexes, before any distress or molesta¬ 
tion. And these arc called brevia anfici- 
pantia , writs of prevention.” Co, Litt. 100 ; 
and sec 7 Bro. P. C. 125. 

2. Tkcsc writs arc generally obsolete. 
In chancery, when it is contemplated to 
prevent an expected injury, a bill quia 
timet (q. v.) is filed. Vide 1 Font. 41 ; 18 
Vin Ab. 141; 4 Bouv. Inst. n. 3801, ct 
scq.; Bill quia timet. 

QUIBBLE. A slight difficulty raised 
without necessity or propriety ; a cavil. 

2. No justly eminent member of the 
bar will resort to a quibble in his argument.. 
It is contrary to his oath, which is to be 
true to the court as well as to the client . 
and bad policy, because by resorting to it, 
he will lose his character as u man of 
probity. 

QUICK WITH CII 1 LB, or QUICK¬ 
ENING, med. jurisp. The motion of the 
foetus, when felt by the mother, is called 
quickening , and the mother is then said to 
be quick with child. 1 Beck’s Med. Jurisp 
172 ; 1 Russ, on Cr. 553. 
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2. This happens at different periods 
of pregnancy in different women, and in 
different circumstances, but most usually 
about the fifteenth or sixteenth week after 
conception. 3 Camp. Rep. 97. 

3. It is at this time that in law, life 

(q. v.) is said to commence. By statute, 
a distinction is made between a woman 
quick with child, and one who, though 
pregnant, is not so, when she is said to be 
privement enceinte, (q. v.) 1 Bl. Uom. 

129. 

4. Procuring the abortion (q. v.) of a 
woman quick with child, is a misdemeanor. 
When a woman is capitally convicted, if 
she be enceinte, it is said by Lord Hale, 2 
P. C. 413, that unless she be quick with 
child, it is no cause for staying execution, 
but that if she be enceinte, and quick with 
child, she may allege that fact in retar da- 
tionem executionis. The humanity of the 
law of the present day would scarcely sanc¬ 
tion the execution of a woman whose preg¬ 
nancy was undisputed, although she might 
not be quick with child; for physiologists, 
perhaps not without reason, think the child 
is a living being from the moment of con¬ 
ception. 1 Beck, Med. Jur. 291 ; Guy, 
Med. Jur. 86 , 87. 

QUID PRO QUO. This phrase signi¬ 
fies verbatim, what for what . It is applied 
to the consideration of a contract. See Co. 
Litt. 47, b; 7 Mann. & Gr. 998. 

QUI DAM, French law. Some one; 
somebody. This Latin word is used to 
express an unknown person, or one who 
cannot be named. 

2. A quidam is usually described by 
the features of his face, the color of his 
hair, his height, his clothing, arid the like 
in any process which may be issued against 
him. Merl. Repert. h. t.; Encyclopedic, 
h. t. 

3. A warrant directing the officer to 
arrest the u associates 55 of persons named, 
without naming them, is void. 3 Munf. 
458. 

QUIET ENJOYMENT. In leases there 
are frequently covenants by which the les¬ 
sor agrees that the lessee shall peaceably 
enjoy the premises leased; this is called a 
covenant for quiet enjoyment. This cove¬ 
nant goes to the possession and not to the 
title. 3 John. 471 ; 5 John. 120; 2 Dev. 
R. 388 ; 3 Dev. R. 200. A covenant for 
quiet enjoyment, does not extend as far as 
a covenant of warranty. 1 Aik. 233 1 . 

2 . The covenant for quiet enjoyment is 


broken only by an entry, or lawful expul¬ 
sion from, or some actual disturbance in, 
the possession. 3 John. 471; 15 John. 
483; 8 John. 198 ; 7 Wend. 281; 2 Hill, 
105 ; 2 App. R. 251; 9 Mete. 63 : 4 Whart. 
86 ; 4 Cowcn, 340. But the tortious entry 
of the covenantor, without title, is a breach 
of the covenant for quiet enjoyment. 7 
John. 376. 

QUIETUS, Eng . law . A discharge ; an 
acquittance. 

2. It is an instrument by the clerk of 
the pipe, and auditors in the exchequer, as 
proof of their acquittance or discharge to 
accountants. Cow. Int. h. t. 

QUINTAL. A weight of one hundred 
pounds 

QUINTO EXACTUS, Eng. law . The 
fifth call or last requisition of a defendant 
sued to outlawry. 

QUIT CLAIM, conveyancing . By the 
laws of Connecticut, it is the common prac¬ 
tice there for the owner of land to execute 
a quit claim deed to a purchaser who has 
neither possession nor pretence of claim, 
and as by the laws of that state the de¬ 
livery of the deed amounts to the delivery 
of possession, this operates as a conveyance 
without warranty. It is, however, essential 
that the land should not, at the time of the 
conveyance, be in the possession of a stran¬ 
ger, holding adversely to the title of the. 
grantor. 1 Swift’s Dig. 133 : 2 N. H. R. 
402 ; 1 Cowen, 613 : and vide Release . 

Quit claim, contracts. A release or 
acquittal of a man from all claims which 
the releasor has against him. 

Quit rent. A rent paid by the tenant 
of the freehold, by which he goes quit and 
free.; that is, discharged from any other 
rent. 2 Bl. Com. 42. 

2. In England, quit rents were rents 
reserved to the king or a proprietor, on an 
absolute grant of waste land, for which a 
price in gross was at first paid, and a mere 
nominal rent reserved as a feudal acknow¬ 
ledgment of tenure. Inasmuch as no rent 
of this description can exist in the United 
States, when a quit rent is spoken of, some 
other interest must be intended. 5 Call. 
R. 364. A perpetual rent reserved on a 
conveyance in fee simple, is sometimes known 
by the name of quit rent in Massachusetts. 

1 Hill. Ab. 150. See Ground Rent; Rent. 

QUO ANIMO. The intent; the mind 
with which a thing has been done; as, the 
quo animo with which the words were 
spoken may be shown by the proof of con- 
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versations of the defendant relating to the 
original defamation. 19 Wend. 29(5. 

Quo jurk, writ of, Engl, law . The 
name of a writ commanding the defendant 
to show by what j'ight he demands common 
of pasture in the land of the complainant 
who claims to have a fee in the same. F. 
N. B.299. 

Qro MINI’S. The name of a writ. In 
England, when the king’s debtor is sued in 
the court of the exchequer, he may sue out 
a writ of quo minus, in which he suggests 
that he is the king’s debtor, and that the 
defendant has done him the injury or da¬ 
mage complained of, quo minus sufficiens 
exist!t, by which he is less able to pay the 
king’s debt. This was originally requisite 
in order to give jurisdiction to the court of 
exchequer, but now this suggestion is a 
mere form. 3 Bl. Com. 46. 

Quo warranto, remedies. By what 
authority or warrant. The name of a writ 
issued in the name of a government against 
any person or corporation that usurps any 
franchise or office, commanding the sheriff 
of the county to summon the defendant to 
be and appear before the court whence the 
writ issued, at a time and place therein 
named, to show “ quo warranto” he claims 
the franchise or office mentioned in the writ. 
Old Nat. Br. 149; 5 Wheat. 291; 15 
Mass. 125; 5 Ilam. 358 ; 1 Miss. 115. 

2. This writ has become obsolete, having 
given way to informations in the nature of 
a quo warranto at the common law ; Ang. 
on Corp. 469; it is authorized in Pennsyl¬ 
vania by legislative sanction. Act 14 June, 
1836. Vide 1 Vern. 156 : Yelv. 190; 7 
Com. Dig. 189 ; 17 Yin. Ab. 177. 

3. An information in the nature of a 
quo warranto , although a criminal proceed- 
ing in form , in substance, is a civil one. 
1 Serg. & Rawle, 382. 

QUOAD HOC. As to this ; with re¬ 
spect to this. A term frequently used to 

signify, as to the thing named , the law is so 
and .so. 

QUOD COMPUTET. The name of an 
interlocutory judgment in an action of ac¬ 
count render : also the name of a decree in 
the case of creditors’ bills against execu¬ 
tors or administrators. Such a decree 
directs the master to take the accounts be¬ 
tween the deceased and all his creditors ; to 
cause the creditors, upon due and public 
notice, to come before him to prove their 
debts, at a certain place, and within a 
limited period; and also directs the master 
Vol, II. —Cc 


to take an account of all personal estate of 
the deceased in the hands of the executor 
or administrator. Story, Eq. Jur. § 548. 
See Judgment quod computet. 

Quod cum, pleading. It is a general 
rule in pleading, regulating alike every form 
of action, that the plaintiff shall state his 
complaint in positive and direct terms, and 
not by way of recital. “ For that,” is a 
positive allegation ; “ for that whereas,” in 
Latin “ quod cum,” is a recital. 

2. Matter of inducement may with pro¬ 
priety be stated with a quod cum , by way 
of recital; being but introductory to the 
breach of the promise, and the supposed 
fraud or deceit in the defendant’s non¬ 
performance of it. Therefore, where the 
plaintiff declared that whereas there was 
a communication and agreement concerning 
a horse race, and whereas, in consideration 
that the plaintiff promised to perform his 
part of the agreement, the defendant pro¬ 
mised to perform his part thereof, and thou 
alleged the performance in the usual way ; 
it was held that the inducement and pro¬ 
mise were alleged certainly enough, and 
that the word u whereas” was as direct an 
affirmation as the word Cfi although,” which 
undoubtedly makes a good averment; and 
it was observed that there were two prece¬ 
dents in the new book of entries, and seven 
in the old, where a quod cum was used in 
the very clause of the promise. Ernly v . 
Doddington, Hard. 1 . So, where the plain¬ 
tiff declared on a bill of exchange against 
the drawer, and on demurrer to the declara¬ 
tion, it was objected that it was with a quod 
cum , which was argumentative, and implied 
no direct averment; the objection was over¬ 
ruled, because assumpsit is an action on 
the case, although it might have been other¬ 
wise in trespass vi et armis. March v. 
Southwell, 2 Show. 180. The reasou of 
this distinction is, that in assumpsit or other 
action on the case, the statement of the 
gravamen, or grievance, always follows some 
previous matter, which is introduced by the 
quod cum , and is dependent or consequent 
upon it; and the quod cum only refers to 
that introductory matter, which leads on to 
the subsequent statement, which statement 
is positively and directly alleged. For 
example, the breach in an action of assump¬ 
sit is always preceded by the allegation of 
the consideration or promise, or some induce¬ 
ment thereto, which leads on to the breach 
of it, which is stated positively and directly; 
and the previous allegations only, which 
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introduce it, are stated with a quod cum , by 
way of recital. 

8. But in trespass vi et armis , the act 
of trespass complained of, is usually stated 
without any introductory matter having re¬ 
ference to it, or to which a quod cum can be 
referred ; so that if a quod cum be used, 
there is no positive or direct allegation of 
that act, Sherland v. Heaton, 2 Bulst. 
214. After verdict the quod cum may be 
considered as surplusage, the defect being 
cured by the verdict. Horton v. Monk, 
1 Browne’s R. 68; Com. Dig. Pleader, 
C 86. 

Quop ei deforce at, Engl. law . The 
name of a writ given by Stat. Westm. 2, 13 
Edw. I. c. 4, to the owners of a particular 
estate, as for life, in dower, by the curtesy, 
or in fee tail, who are barred of the right of 
possession by a recovery had against them 
through their default or non-appearance in 
a possessory action ; by which the right was 
restored to him, who had been thus unwarily 
deforced by his own default. 3 Bl. Com. 
193. 

Quod perm ft tat, EngL law . That he 
permit. The name of a writ which lies for 
the heir of him who is disseised of his com¬ 
mon of pasture, against the heir of the 
disseisor, he being dead. Termes de la 
Ley. 

Quod pkrmittat prosternere, Engl, 
law. That he give leave to demolish. The 
name of a writ which commands the defend¬ 
ant to permit the plaintiff to abate the 
nuisance of which complaint is made, or 
otherwise to appear in court and to show 
cause why he will not. On proof of the 
facts the plaintiff is entitled to have judg¬ 
ment to abate the nuisance and to recover 
damages. This proceeding, on account of 
its tediousness and expense, has given way 
to a special action on the case. 

Quod prostravut. The name of a judg¬ 
ment upon an indictment for a nuisance, 
that the defendant abate such nuisance. 

Quod recuperet. That he recover. 
The form of a judgment that the plaintiff do 
recover. See Judgment quod recuperet. 

QUORUM. Used substantively, quorum 
signifies the number of persons belonging to 
a legislative assembly, a corporation, society, 
or other body, required to transact business; 
there is a difference between an act done by 
a definite number of persons, and one per¬ 
formed by an indefinite number : in the first 
case a majority is required to constitute a 
quorum, unless the law expressly directs 


that another number may make one ; in the 
latter case any number who may be present 
may act, the majority of those present hav¬ 
ing, as in other cases, the right to act. 7 
Cowen, 402 ; 9 B. & C. 648 ; Ang. on Corn. 
281. 

2. Sometimes the law requires a greater 
number than a bare majority to form a 
quorum, in such case no quorum is present 
until such a number convene. 

3. When an authority is confided to 
several persons for a private purpose, all 
must join in the act, unless otherwise au¬ 
thorized. 6 John. R. 38. Vide Authority, 
Maj or it y; Plurality. 

QUOT, Scotch law . The twentieth part 
. of the movables, computed without compu¬ 
tation of debts, was so called. 

2. Formerly the bishop was entitled, in 
. all confirmations, to the quot of the testa¬ 
ment. Ersk. Prin. B. 3, t. 9, n. 11. 

QUOTA. That part which each one is 
to bear of some expense ; as, his quota of 
this debt; that is, his proportion of such 
debt. 

QUOTATION, practice . The allegation 
of some authority or case, or passage of 
some law, in support of a position which it 
is desired to establish. 

2. Quotations, when properly made, 
assist the reader, but, when misplaced, they 
are inconvenient. As to the manner of 
quoting or citing authorities, see Abbrevia¬ 
tions; Citations . 

Quotation, rights. The transcript of a 
part of a book or writing from a book or 
paper into another. 

2. If the quotation is fair, and not so 
extensive as to extract the whole value or 
the most valuable part of an author, it will 
not be a violation of the copyright. It is 
mostly difficult to define what is a fair quo¬ 
tation. When the quotation is unfair, an 
injunction will lie to restrain the publica¬ 
tion. See 17 Ves. 424; 1 Bell s Com. 121, 
5th ed. 

3. u That part of a work of one author 
found in another,” observed Lord Kllen- 
borough, “ is not of itself piracy, or sufficient 
to support an action ; a man may adopt part 

of the work of another ; he may so make use 

* ** 

of another’s labors for the promotion of 
science, and the benefit of the public.” 5 
Esp. N. P. C. 170; 1 Campb. 94. See 
Curt, on Copyr. 242; 3 Myl. & Cr. 737, 
738 ; 17 Ves. 422 ; l'Campb. 94 ; 2 Story, 
R. 100 ; 2 Beav. 6, 7 ; Abridgment; Copy¬ 
right. 
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QUOUSQUE. A Latin adverb, which 
signifies how long, how far, until. 

2. In old conveyances it is used as a 
word of limitation. 10 Co. 41. 

3. In practice it is the name of an 
execution which is to have force until the 


defendant shall do a certain thing. Of this 
kind is the capias ad satisfaciendum , by 
virtue of which the body of the defendant is 
taken into execution, and he is imprisoned 
until he shall satisfy the execution. 3 Bouv. 
Inst. n. 8371. 


R. 


RACK, punishments . An engine with 
which to torture a supposed criminal, in 
order to extort a confession of his supposed 
crime, and the names of his supposed ac¬ 
complices. Unknown in the United States. 

2. This instrument, known by the nick¬ 
name of the Duke of Exeter’s daughter, 
was in use in England. Barr, on the Stat. 
366 ; 12 S. & R. 227. 

Back rent, Engl. law. The full ex¬ 
tended value of land let by lease, payable 
by tenant for life or years. Wood’s Inst. 
192. 

RADOUB, French laic. This word de¬ 
signates the repairs made to a ship, and a 
fresh supply of furniture and victuals, mu¬ 
nitions and other provisions required for 
the voyage. Pard. n. 602. 

RAILWAY. A road made with iron 
rails or other suitable materials. 

2. Railways are to be constructed and 
used as directed by the legislative acts cre¬ 
ating them. 

3. In general, a rail-road company may 
take lands for the purpose of making a road 
when authorized by the charter, by paying 
a just value for the same. 8 S. & 1VL 
649. 

4. For most purposes a rail-road is a 
public highway, but it may be the subject 
of private property, and it has been held 
that it may be sold as such, unless the sale 
be forbidden by the legislature ; not the 
franchise, but the land constituting the 
road. 5 Iredell, 297. In general, how¬ 
ever, the public can only have a right of 
way: for it is not essential that the public 
should enjoy the land itself, namely, its 
treasures,, minerals, and the like, as these 
would add nothing to the convenience of 
the public. 

5. ^ Rail-road companies, like all other 
principals, are liable for the acts of their 
agents, while in their employ, but they can¬ 


not be made responsible for accidents which 
could not be avoided. 2 Iredell, 234; 2 
McMullan, 403. 

RAIN WATER. The water which na¬ 
turally falls from the clouds. 

2. No one has a right to build his house 
so as to cause the rain water to fall over 
his neighbor’s land ; 1 Rolle’s Ab. 107 ; 2 
Leo. 94 ; 1 Str. 643 ; Fortcsc. 212 ; Bae. 
Ab. Action on the case, F; 5 Co. 101 ; 2 
Rollc, Ab. 565, 1. 10; 1 Com. Dig. Action 
upon the case for a nuisance, A ; unless he 
has acquired a right by a grant or prescrip¬ 
tion. 

3. When the land remains in a state of 
nature, says a learned writer, and by the 
natural descent, the rain water would de¬ 
scend from the superior estate oyer the lower, 
the latter is necessarily subject to receive 
such water. 1 Lois des Batimens, 15, 16. 
Vide 2 Roll. 140; Dig. 39, 3 ; 2 Bouv. 
Inst. n. 1608. 

RANGE. This word is used in the land 
laws of the United States to designate the 
order of the location of such lands, and in 
patents from the United States to individuals 
they are described as being within a certain 
range. 

RANK. The order or place in which 
certain officers arc placed in the army and 
navy, in relation to others, is called their 
rank. 

2. It is a maxim, that officers of an 
inferior rank are bound to obey all the law¬ 
ful commands of their superiors, and arc 
justified for such obedience. 

RANKING. In Scotland this term is 
used to signify the order in which the debts 
of a bankrupt ought to be paid. 

RANSOM, contracts , war. An agree¬ 
ment made between the commander of a 
capturing vessel with the commander of a 
vanquished vessel, at sea, by which the 
former permits the latter to depart with his 
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vessel, and gives him a safe conduct, in 
consideration of a sum of money, which 
the commander of the vanquished vessel, 
in his own name, and in the name of the 
owners of his vessel and cargo, promises to 
pay at a future time named, to the other. 

2. This contract is usually made in 
writing in duplicate, one of which is kept 
by the vanquished vessel which is its safe 
conduct; and the other by the conquering 
vessel, which is properly called ransom bill. 

3. This contract, when made in good 
faith, and not locally prohibited, is valid, 
and may be enforced. Such contracts have 
never been prohibited in this country. 1 
Kent, Com. 105. In England they are 
generally forbidden. Chit. Law of Nat. 90, 
1)1 ; Potli. Tr. du Dr. de Propr. n. 127. 
Vide 2 Bro. Civ. Law, 260 ; Wesk. 435 ■ 
7 Com. Dig. 201; Marsh. Ins. 431 ; 2 Dali. 
15; 15 John. 6; 3 Burr. 1734. The 
money paid for the redemption of such 
property is also called the ransom. 

RAPE, crim. law. The carnal knowledge 
of a woman by a man forcibly and unlaw¬ 
fully against her will. In order to ascer¬ 
tain precisely the nature of this offence, 
this definition will be analysed. 

2. Much difficulty has arisen in defining 
the meaning of carnal knowledge , and 
different opinions have been entertained; 
some judges having supposed that penetra¬ 
tion alone is sufficient, while others deemed 
emission as an essential ingredient in the 
crime. Hawk. b. 1, c. 41, s. 3 ; 12 Co. 37 ; 

1 Hale, P. C. C2S ; 2 Chit. Cr. L. 810. 
But in modern times the better opinion 
seems to be that both penetration and 
emission are necessary. 1 East, P. C. 439; 

2 Leach, 854. It is, however, to be 
remarked, that very slight evidence may be 
sufficient to induce a jury to believe there 
was emission. Addis. R. 143 ; 2 So. Car. 
0. R. 351; 1 Beck’s Med. Jur. 140 ; 4 
Chit. Bl. Com. 213, note 8. In Scotland, 
emission is not requisite. Allis. Prin. 209, 
210. See Emission ; Penetration. 

3. By the term man in this definition 
is meant a male of the human species, of 
the age of fourteen years and upwards; for 
an infant, under fourteen years, is supposed 
by law incapable of committing this offence. 

1 Hale, P. C. 631 ; 8 C. & P. 738. But 
not only can an infant under fourteen 
years, if of sufficient mischievous discre¬ 
tion, but even a woman may be guilty as 
principals in the second degree. And the 
husband of a woman may be a principal in 


the second degree ojf a rape committed upon 
his wife, as where he held her while hi' ser¬ 
vant committed the rape. 1 Harg. St. Tr 388. 

4. The knowledge of the woman’s 
person must be forcibly and against her 
will; and if her consent has not been 
voluntarily and freely given, (when she has 
the power to consent,) the offence will be 
complete, nor will any subsequent acqui¬ 
escence on her part do away the guilt of 
the ravisher. A consent obtained from a 
woman by actual violence, by duress or 
threats of murder, or by the administration 
of stupefying drugs, is not such a consent 
as will shield the offender, nor turn his 
crime into adultery or fornication. 

5. The matrimonial consent of the wife 
cannot be retracted, and, therefore, her 
husband cannot be guilty of a rape on her, 
as his act is not unlawful . But, as already 
observed, he may be guilty as principal in 
the second degree. 

6. As a child under ten years of age is 
incapable in law to give her consent, it 
follows, that the offence may be committed 
on such a child whether she consent or not. 
See Stat. 18 Eliz. c. 7, s. 4. 

See, as to the possibility of committing a 
rape, and as to the signs which indicate it, 

1 Beck’s Med. Jur. ch. 12 ; Merlin, Rep. 
mot Viol.; 1 Briand, Med. Leg. lere partic, 
c. 1, p. 66 ; Biessy, Manuel Medico-Legal, 
&c. p. 149; Parent Duchatellet, De la 
Prostitution dans la ville de Paris, c. 3, § 5 ; 
Barr, on the Stat. 123 ; 9 Car. & P. 7c*2 : 

2 Pick. 380 ; 12 S. & R. 69 ; 7 Conn. 54 : 
Const. R. 354 ; 2 Vir. Cas. 235. 

Rape, division of a country. In the 
English law, this is a district similar to 
that of a hundred; but oftentimes con¬ 
taining in it more hundreds than one. 

RAPINE, cnm. law . This is almost 
indistinguishable from robbery, (q. v.) It is 
the felonious taking of another man’s per¬ 
sonal property, openly and by violence, 
against his will. The civilians define rapine 
to be the taking with violence, the movable 
property of another, with the fraudulent 
intent to appropriate it to one’s own use. 
Le^. El. Dr. Rom. § 1071. 

RAPPORT A SUCCESSION. A 
French term used in Louisiana, which is 
somewhat similar in its meaning to our 
homely term hotch-pot. It is the reunion 
to the mass of the succession, of the things 
given by the deceased ancestor to his heir, 
in order that the whole may be divided 
among the co-heirs. 
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2 . The obligation to make the rapport 
has a tripple foundation. 1. It is to be 
presumed that the deceased intended in 
making an advancement, to give only a 
portion ot’ the inheritance. 2. It estab¬ 
lishes the equality of a division, at least, 
with regard to the children of the same 
parent, who all have an equal right to the 
succession. 3. It preserves in families 
that harmony, which is always disturbed by 
unjust favors to one who has only an equal 
riirht. Pall. Piet. h. t. See Advancement $ 
Collation : Hotchpot . 

RASCAL. An opprobrious term, applied 
to persons of bad character. The law does 
not presume that a damage has arisen 
because the defendant has been called a 
rascal, and therofore no general damages 
can be recovered for it; if the party has 
received special damages in consequence of 
being so called, he can recover a recom¬ 
pense to indemnify him for his loss. 

RASURE. The scratching or scraping 
a writing, so as to prevent some part of it 
from being read. The word writing here 
is intended to include printing. Vide Ad¬ 
dition; Erasure and Interlineation. Also, 
8 Yin. Ab. 109 ; 13 Yin. Ab. 37 ; Bac. 
Ah. Evidence, F.; 4 Com. Dig. 294 ; 7 Id. 
202 . 

RATE. A public valuation or assess¬ 
ment of every man’s estate: or the ascer¬ 
taining how much tax every one shall pay. 
Vide Pow. Mortg. Index, h. t.; Harr. Dig. 
h. t. 5 1 Hopk. C. R. 37. 

Rate of exchange. Among merchants, 
by rate of exchange is understood the price 
at which a bill drawn in one country upon 
another, may be sold in the former. 

RATIFICATION, contracts . An agree¬ 
ment to adopt an act performed by another 
for us. 

2 . Ratifications are either express or 
implied. The former are made in express 
and direct terms of assent; the latter are 
such as the law presumes from the acts of 
the principal; as, if Peter buy goods for 
James, and the latter, knowing the fact, 
rQceive them and apply them to his own use. 
By ratifying a contract a man adopts the 
agency altogether, as well what is detri¬ 
mental as that which is for his benefit. 2 
Str. R. 859 ; 1 Atk. 128 ; 4 T. R. 211 ; 7 
East, R. 164 ; 16 M. R. 105 ; 1 Ves. 509 ; 
Smith on Mer. L. 60 ; Story, Ag. & 250 * 
9B. &Cr. 59. V 

3. As a general rule, the principal has 
the right to elect whether he will adopt the 


unauthorized act or not. But having once 
ratified the act, upon a full knowledge of 
all the material circumstances, the ratifica¬ 
tion cannot be revoked or recalled, and 
the principal becomes bound as if he had 
originally authorized the act. Story, Ag. 
§ 250 ; Paley, Ag. by Lloyd, 171 j 3 Chit. 
Coni. Law, 197. 

4. The ratification of a lawful contract 
has a retrospective effect, and binds the 
principal from its date, and not only from 
the time of the ratification, for the ratifica¬ 
tion is equivalent to an original authority, 
according to the maxim, that omnis rati- 
habitio mandate cequiparatur . Poth. Ob. n. 
75 ; Ld. Baym. 930 ; Comb. 450 ; 5 Burr. 
2727 ; 2 H. Bl. 623 : 1 B. & P. 316 ; 13 
John. R. 367 ; 2 John. Cas. 424 : 2 Mass. 
R. 106. 

5. Such ratification will, in general, 
relieve the agent from all responsibility on 
the contract, when he would otherwise have 
been liable. 2 Brod. & Bing. 452. Sec 
16 Mass. R. 461; 8 Wend. IL 494; 10 
Wend. R. 390 ; Story, Ag. §251. Vide 
Assent , and Ayl. Pand. *386 ; 18 Vin. Ab. 
156 ; 1 Liv. on Ag. c. 2, § 4, p. 44, 47; 
Story on Ag. § 239: 3 Chit. Com. L. 197; 
Paley on Ag. by Lloyd, 324 ; Smith on Mer. 
L. 47, GO : 2 John. Cas. 424 ; 13 Mass. R. 
178 ; Id. 391 ; Id. 379 : 6 Pick. R. 198 ; 
1 Bro. Ch. R. 101, note; S. C. Ambl. R 
770; 1 Pet. C. C. R. 72 ; Bouv. Inst. In¬ 
dex, h. t. 

6 . An infant is not liable on his con¬ 
tracts ; but if, after coming of age, he ratify 
the contract by an actual or express decla¬ 
ration, be will be bound to perform it, as 
if it had been made after he attained full 
age. The ratification must be voluntary* 
deliberate, and intelligent, and the party 
must know that without it, he w r ould not be 
bound. 11 S. & R. 305, 311 ; 3 Penn. St. 
R. 428. See 12 Conn. 551, 556 ; 10 Mass. 
137,140: 14 Mass. 457 ; 4 Wend. 403, 405. 
But a confirmation or ratification of a con¬ 
tract, may be implied from acts ot the in¬ 
fant after he becomes of age; as by enjoying 
or claiming a benefit under a contract he 
might have wholly rescinded ; 1 Pick. 221, 
223 : and an infant partner will be liable for 
the contracts of the firm, or at least such as 
were known to him, if he, after becoming of 
age, confirm the contract of partnership by 
transacting business of the firm, receiving 
profits, and the like. 2 Hill. So. Car. Rep. 
479 ; IB. Moore, 289. 

Ratification of treaties. The con 
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Btitution of the United States, art. 2 , s. 2 , 
declares that the president shall have power, 
by and with the advice and consent of the 
senate, to make treaties, provided two-thirds 
of the senators present concur. 

2 . No treaty is therefore of any validity 
to bind the nation unless it has been ratified 
y two-thirds of the members present in the 
senate at the time its expediency or propriety 
may have been discussed. Vide Treaty . 

RATIHABITION, contracts . Confirma¬ 
tion,; approbation of a contract; ratification. 
Vin. Ab. h. t. ; Assent, (q. v.) 

RATION AUBUS DIV1SIS, WRIT 
DE. The name of a writ which lies pro¬ 
perly when two men have lands in several 
towns or hamlets, so that the one is seised 
of the land in one town or liamlct, and the 
other, of the other town or hamlet by him¬ 
self ; and they do not know the bounds of 
the town or hamlet, nor of their respective 
lands. This writ lies by one against the 
other, and the object of it is to fix the 
boundaries. F. N. B. 300. 

RAVISHED, pleadings. In indictments 
for rape, this technical word must be intro¬ 
duced, for no other word, nor any circum¬ 
locution, will answer the purpose. The 
defendant should be charged with having 
“ feloniously ravished” the prosecutrix, or 
woman mentioned in the indictment. Bac. 
Ab. Indictment, G 1 ; Com. Dig. Indict¬ 
ment, G 0 ; Hawk. B. 2 , c. 25, s. 56 ; Cro. 
C. C. 37 ; 1 Hale, 628 : 2 Hale, 184 ; Co. 
Litt. 184, n. p.; 2 Inst. 180 ; 1 East, P. 
C. 447. The words “ feloniously did ravish 
and carnally know,” imply that the act was 
done forcibly and against the will of the 
woman. 12 S. & R. 70. Vide 3 Chit. 
Cr. Law, 812. 

RAVISHMENT, crim. law . This word 
has several meanings. 1. It is an unlawful 
taking of a woman, or an heir in ward. 
2. It is sometimes used synonymously with 
rape. 

Ravishment op ward, Eng . law . The 
marriage of an infant ward, without the 
consent of the guardian, is called a ravish¬ 
ment of ward, and punishable by statute. 
Westminster 2, c. 35. 

READING. The act of making known 
the contents of a writing or of a printed 
document. 

2 . Id order to enable a party to a con¬ 
tract or a devisor to know what a paper 
contains it must be read, either by the 
party himself or by some other person to 
him. When a person signs or executes a 


paper, it will be presumed that it has been 
read to bim, but this presumption may bo 
rebutted. 

3. In the case of a blind testator, if it 
can be proved that the will was not read to 
him, it cannot be sustained. 3 Wa sli. C 
C. R. 580. Vide 2 Bouv. Inst. n. 2012. 

REAL. A term which is applied to land 
in its most enlarged signification. Real 
security , therefore, means the security of 
mortgages or other incumbrances affecting 
lands. 2 Atk. 806 ; S. C. 2 Ves. sen. 547. 

2 . In the civil law, real has not the 
same meaning as it has in the common law. 
There it signifies what relates to a thing, 
whether it be movable or immovable, 
lands or goods; thus, a real injury is 
one which is done to a thing, as a tres¬ 
pass to property, whether it be real or 
personal in the common law sense. A real 
statute is one which relates to a thing, in 
contradistinction to such as relate to a 
person. 

Real actions. Those which concern 
the realty only, being such by which the 
demandant claims title to have any lands 
or tenements, rents, or other hereditaments, 
in fee simple, fee tail, or for term of life. 
3 Bl. Com. 117. Vide Actions. 

2. In the civil law, by real actions are 
meant those which arise from a right in a 
thing, whether it be movable or immovable. 

Real contract, com . law . By this’ 
term are understood contracts in respect to 
real property. 3 Rawle, 225. 

2. In the civil law real contracts arc 
those which require the interposition of a 
thing (rei,) as the subject of them ; for in¬ 
stance, the loan for goods to be specifically 
returned . 

3. By that law, contracts are divided 
into those which are formed by the mere 
consent of the parties, and therefore are 
called consensual; such as sale, hiring and 
mandate; and those in which it is neces¬ 
sary that there should be something more 
than mere consent, such as the loan of mo¬ 
ney, deposit or pledge, which, from their 
nature, require the delivery of the thing; 
whence they are called real. Potli. Obi. 
p. 1 , c. l,s.l, art. 2 . 

Real property. That which consists 
of land, and of all rights and profits arising 
from and annexed to land, of a permanent, 
immovable nature. In order to make one’s 
interest in land, real estate, it must be au 
interest not less than for the party’s life, 
because a term of years, even for a thou- 
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sand year?, perpetually renewable, is a 
mere personal estate. 3 lluss. R. 370. It 
is usually comprised under the words lands, 
tenements, and hereditaments. Real pro¬ 
perty is corporeal, or incorporeal. 

2 . Corporeal consists wholly of substan¬ 
tial, permanent objects, which may all be 
comprehended under the general denomi¬ 
nation of land. There are some chattels 
which are so annexed to the inheritance, 
that they are deemed a part of it, and are 
called heir looms, (q. v.) Money agreed or 
directed to belaid out in land, is considered 
as real estate. Newl. on Contr. chap. 3 ; 
Fonb. Eq. B. 1, c. 6 , § 9 ; 3 Wheat. Rep. 

Oil. 

3 . Incorporeal property, consists of 
certain inheritable rights, which are not, 
strictly speaking, of a corporeal nature, or 
land, although they are by their own nature 
or by use, annexed to corporeal inheritances, 
aud are rights issuing out of them, or which 
concern them. These distinctions agree 
with the civil law. Just. Inst. 2, 2 ; Poth. 
Traite de la Communaute, part 1, c. 2, art. 1. 
The incorporeal hereditaments which subsist 
by the laws of the scyeral states are fewer 
than those recognized by the English law. 
In the United States, there are fortunately 
no advowsous, tithes, nor dignities, as in¬ 
heritances. 

4. The most common incorporeal heredi¬ 
taments, are, 1 . Commons. 2 . Ways. 3 . 
Offices. 4. Franchises. 5. Rents. For 
authorities of what is real or personal pro¬ 
perty, see 8 Com. Dig. 564 ; 1 Vern. Rep. 
by Raithby, 4, n.; 2 Kent, Comm. 277 ; 
3 Id. 331 ; 4 Watts’ R. 341 : Bac. Ab. 
Executors, H 3; 1 Mass. Dig. 394 ; 5 
Mass. R. 419, and the references under the 
article Personal property , (q. y.) and Pro- 

perjy. (q. v .) 

5. The principal distinctions between 
real and personal property, are the follow¬ 
ing : 1 . Real property is of a permanent 
and immovable nature, and the owner has 
an estate therein at least for life. 2. It 
descends from the ancestor to the heir, in¬ 
stead of becoming the. property of an exe¬ 
cutor or administrator, on the death of the 
owner, as in case of personalty. 8 . In case 
of alienation, it must in general be made 
by deed, 5 B. & C. 221, and in presently by 
the common law \ whereas leases for years 
may commence in futuro , and personal 
chattels may be transferred by parol or de¬ 
livery. 4. Real estate when devised, is 
subject to the widow’s dower ; personal 


estate can be given away by will discharged 
of any claim of the widow. 

G. There are some interests arising *ut 
of, or connected with real property, which, 
in some respects, partake of the qualities 
of personalty; as, for example, heir looms, 
title deeds, which, though in themselves 
movable, yet relating to land descend from 
ancestor to heir, or from a vendor to a pur¬ 
chaser. 4 Bing. 106. 

7. It is a maxim in equity, that things 
to be done will be considered as done, and 
vice versa. According to this doctrine 
money or goods will be considered as real 
property, and land will be treated as per¬ 
sonal property. Money directed by a will 
to be laid out in land, is, in equity, consi¬ 
dered as land, and will pass by the words 
“ lands, tenements, and hereditaments what¬ 
soever and wheresoever.” 3 Bro. C. C. 99 ; 
1 Tho. Co. Litt. 219, n. T. 

REALITY OF LAWS. Those laws 
which govern property, whether real or 
personal, or things ; the term is used in 
opposition to Personality of laws. (q. v.) 
Story, Confl. of L. 23. 

REALM. A kingdom ; a country. 1 
Taunt. 270 ; 4 Campb. 289 ; Rose, R. 387. 

REALTY. An abstract of real, as dis¬ 
tinguished from personalty. Realty relates 
to lands and tenements, rents or other 
hereditaments. Vide Real Property . 

REASON. By reason is usually under¬ 
stood that power by which we distinguish 
truth from falsehood, and right from wrong ; 
and by which we are enabled to combine 
means for the attainment of particular ends. 
Encyclopedie, h. t.; Shef. on Lun. Introd. 
xx vi. Ratio in jure ce quit as Integra . 

2. A man deprived of reason is not 
criminally responsible for his acts, nor can 
he enter into any contract. 

3. Reason is called the soul of the law; 
for when the reason ceases, the law itself 
ceases. Co. Litt. 97,183 ; 1 Bl. Com. 70 ; 
7 Toull. n. 566. 

4. In Pennsylvania, the judges are re¬ 
quired in giving their opinions, to give the 
reasons upon which they are founded. A 
similar law exists in France, which Toullier 
says is one of profound wisdom, because, he 
says, les arrets ne sent plus comme autre 
fois des oracles muets qui commandent uno 
obeissance passive; leur autorite irrefra¬ 
gable pour ou contre ceux qui les ont 
obtenus, devient soumise k la censure de la 
raison, quand on pretend les eriger en 
regies k suivre en d’auires cas semblables, 
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vol. 6, n. 301 : judgments are not as for¬ 
merly silent oracles which require a passive 
obedience ; their irrefragable authority, for 
or agaiust those who have obtained them, is 
submitted to the censure of reason, when it 
is pretended to set them up as rules to be 
observed in other similar cases. But see 
what Duncan J. says in 14 S. & R. 240. 

REASONABLE. Conformable or agree¬ 
able to reason ; just.; rational. 

2. An award rntist be reasonable , for if 
it be of things nugatory in themselves, and 
offering no advantage to either of the par¬ 
ties, it cannot be enforced. 3 Bouv. Inst, 
n, 2096. Vide Award, 

Reasonable act. This term signifies 
such an act as the law requires. When an 
act is unnecessary, a party will not be re¬ 
quired to perform it as a reasonable act. 9 
Price’s Rep. 43 ; Yelv. 44; Platt, on Cov. 
342, 157. 

Reasonable time. The English law, 
which, in this respect, has been adopted by 
us, frequently requires things to be done 
w ithin a reasonable time ; but what a rea¬ 
sonable time is it does not define : quam 
longum debet esse rationabile tempus, non 
definitur in hge> sed pendet ex discretione 
justiciarioruin. Co. Litt. 50. This in¬ 
definite requisition is the source of much 
litigation. A bill of exchange, for example, 
must be presented within a reasonable time. 
Chitty, Bills, 197—202. An abandonment 
must be made within a reasonable time after 
advice received of the loss. Marsh. Insu¬ 
rance, 589. 

2. The commercial code of France fixes 
a time in both these cases, which varies in 
proportion to the distance. See Code de 
Com. L. 1, t. 8, s. 1, § 10, art. 160 ; Id. L. 
5, t. 10, s. 3, art. 373. Vide, generally, 
6 East, 3 ; 7 East, 385 ; 3 B. & P. 599; 
Bayley on Bills, 239 ; 7 Taunt. 159, 397 ; 
15 Pick. R. 92 ; 3 Watts. R. 339 ; 10 
Wend. R. 304 ; 13 Wend. R. 549 ; 1 Hall’s 
R. 56; 6 Wend. R. 369; Id. 443; 1 
Leigh’s N. P. 435 ; Co. Litt. 56 b. 

REASSURANCE. When an insurer is 
desirous of lessening his liability, he may 
procure some other insurer to insure him 
from loss, for the insurance he has made ; 
this is called reassurance. 

REBATE, mer. law . Discount; the 
abatement of interest in consequence of 
prompt payment. Merch. Diet. h. t. 

REBEL. A citizen or subject who un¬ 
justly and unlawfully takes up arms against 
the constituted authorities of the nation, to 


deprive them of the supreme power, cither 
by resisting their lawful and constitutional 
orders, in some particular matter, or to im¬ 
pose on them conditions. Vattel, Droit 
des Gens, liv. 3, § 328, In another sense 
it signifies a refusal to obey a superior, or 
the commands of a court. Vide Commission 
of Rebellion, 

REBELLION, crim, law. The taking 
up arms traitorously against the govern¬ 
ment; and, in another, and perhaps a more 
correct sense, rebellion signifies the forcible 
opposition and resistance to the laws and 
process lawfully issued. 

2. If the rebellion amount to treason, 
it is punished by the law 7 s of the United 
States with death. If it be a mere resist¬ 
ance of process, it is generally punished by 
fine and imprisonment. See Dalloz, Diet, 
h. t.; Code Penal, 209. 

Rebellion, commission of. A com¬ 
mission of rebellion is the name of a writ 
issuing out of chancery to compel the de¬ 
fendant to appear. Vide Commission of 
Rebellion, 

REBOUTER. To repel or bar. The 
action of the heir by the warranty of his 
ancestor, is called to rebut or repel. 2 
Tho. Co. Litt. 247, 303. 

TO REBUT. To contradict; to do 
away; as, every homicide is presumed to be 
murder, unless the contrary appears from 
evidence which proves the death ; and this 
presumption it lies on the defendant to 
rebut , by showing that it was justifiable or 
excusable. Allis. Prin. 48. 

REBUTTER, pleadings . The name of 
the defendant’s answer to the plaintiff’s 
surrejoinder. It is governed by the same 
rules as the rejoinder, (q. v.) 6 Com. Dig. 

185. 

REBUTTING EVIDENCE. That 
which is given by a party in the cause to 
explain, repel, counteract or disprove facts 
given in evidence on the other side. The 
term rebutting evidence is more particularly 
applied to that evidence given by the 
plaintiff, to explain or repel the evidence 
given by the defendant. 

2 . it is a general rule that anything 
may be given as rehutting evidence which is 
a direct reply to that produced on the other 
side; 2 M’Cord, 161; and the proof of 
circumstances may be offered to rebut the 
most positive testimony. Pet. C. C. 235. 
See Circumstances, 

3. But there are several rules which 
exclude all rebutting evidence. A party 
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cant ot impe.K’h the validity of a promissory 
note which lie lias made or endorsed; 3 
John. Oas. 1S5 ; nor impeach his own wit¬ 
ness, though he may disprove, by other 
witnesses, matters to which he has testified; 
3 Litt. 405 : nor can he rebut or contradict 
what a witness lias sworn to, which is im¬ 
material to the issue. 16 Pick. 153; 2 
Bailey. 1 IS. 

4. Parties and privies are estopped from 
contradicting a written instrument by parol 
proof, but this rule does not apply to 
strangers. 10 John. 229. But the par¬ 
ties may prove that before breach the 
agreement was abandoned, or annulled by a 
subsequent agreement not in writing. 4 
X. Hamp. Rep. 196. And when the 
writing was made by another, as, where the 
log-book stated a desertion, the party af¬ 
fected by it may prove that the entry was 


I Rep. 55, 6 ; Id. 208 ; 2 Rolle, Abr. 565 ; 
3 Bl. Comm. 5 ; 3 Bouv. Inst. n. 2440, ct 
scq. 

2. Recaption may be made of a person, 
of personal property, of real property ; each 
of these will be separately examined. 

3. —1. The right of recaption of a por- 
son is confined to a husband, in retaking his 

1 wife ; a parent, his child, of whom he has 
the custody; a mastor, his apprentice ; 
and, according to Blackstone, a master, 

1 his servant; but this must be limited to a 
| servant who assents to the recaption ; tn 
j these cases, the party injured may peaeo- 
ably enter the house of the wrongdoer, 
without a demand being first made, tho 
outer door being open, and take and carry 
away the person wrongfully detained. He 
may also enter peaceably into the house of 
a person harboring, who was not concernod 


false or made by mistake. 4 Mason, R. in the original abduction. 8 Bing. R. 186; 
541. S. C. 21 Engl. C. L. Rep. 265. 

TO RECALL, international law . To 4.—2. The same principles extend to 
deprive a minister of his functions ; to j the right, of recaption of personal property, 
supersede him. In this sort of recaption, too much caro 

To recall A JUDGMENT. To reverse a cannot be observed to avoid any personal 


judgment on a matter of fact; the judgment 
is then said to be recalled or revoked, and 
when it is reversed for an error of law, it is 
said simply to be reversed, quod judicium 
r ever set ur . 

RECAPTURE, war . By this term is 
understood the recovery from the enemy, 
by a friendly force, of a prize by him cap¬ 
tured. It differs from rescue, (q. v.) 

2. It seems incumbent on fellow citizens, 
and it is of course equally the duty of 
allies, to rescue each other from the enemy 
when there is a reasonable prospect of suc¬ 
cess. 3 Rob. Rep. 224. 

3. The recaptors are not entitled to the 
property captured, as if it were a new prize ; 
the owner is entitled to it by the right of 
postliminium, (q. v.) Dali. Diet, mots 
Pnse3 maritimes, art. 2, § 4. 

RECAPTION, remedies . The act of a 
person who has been deprived of the custody 
of another, to which he is legally entitled, 
by which he regains the peaceable custody 
of such person ; or of the owner of personal 
or real property who has been deprived of 
his possession, by which he retakes posses¬ 
sion, peaceably. In each of these cases the 
law allows the recaption of the person or of 
the property, provided he can do so without 
occasioning a breach of the peace, or an in¬ 
jury to a third person who has not been a 
party to the wrong. 3 Inst, 134 ; 2 Rolle, 


( injury or breach of the peace. 

| 5.—3. In the recaption of real estate, 
! the owner may, in the absence of the occu¬ 
pier, break open the outer door of a house 
and take possession ; but if, in regaining his 
possession, the party be guilty of a forcible 
entry and breach of the peace, he may be 
indicted ; hut the wrongdoer, or person who 
had no right to the possession, cannot sus¬ 
tain any action for such forcible regaining 
possession merely. 1 Chit. Pr. 646. 

RECEIPT, contracts . A receipt is an 
acknowledgment in writing, that the party 
giving the same has received from the per¬ 
son therein named, the money or other 
thing therein specified. 

2. Although expressed to be in full of 
all demands, it is only prima facie evidence 
of what it purports to be, and upon satis¬ 
factory proof being made that it was ob¬ 
tained by fraud, or given either under a 
mistake of facts or an ignorance of law, it 
may be inquired into and corrected in a 
court of law as well as in equity. 1 Pet. 
C. C. R. 182 ; 3 Serg. & Rawle, 355 ; .S. 
P. 7 Serg. & Rawle, 309 ; 3 Serg. & Rawle, 
564, 589 ; 12 Serg. & Rawle, 131; 1 Sid. 
44 ; 1 Lev. 43; 1 Saund. 285 ; 2 Lutw. 
1173 ; Co. Lit. 373 ; 2 Staxk. C. 382 * 1 
W. C. C. R. 328; 2 Mason’s R, 541 -’ll 
Mass. 27; 1 Johns. Cas. 145 ; 9 John. R. 
310 ; 8 Johns. R. 389; 5 Johns. R. 68; 
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4 H>r. & McH. 219; 3 Har. & McH. 433 ; 
2 Johns. R. 378; 2 Johns. R. 319. A 
recoipt in full, given with a full knowledge 
of all the circumstances, and in the absence 
of fraud, seems to be conclusive. 1 Esp. 
C. 172 ; Benson v . Bennet, 1 Camp. 394, n. 

3. A receipt sometimes contains an ac¬ 
knowledgment of having received a thing, 
and also an agreement to do another. It is 
only prima facie evidence as far as the re¬ 
ceipt goes, but it cannot be contradicted by 
parol evidence in any part by which the 
party engagos to perform a contract. A 
bill of lading, for example, partakes of both 
these characters ; it may be contradicted or 
explained as to the facts stated in the re¬ 
cital, as that the goods were in good order 
and well conditioned ; but, in other re¬ 
spects, it cannot be contradicted in any 
other manner than a common written con¬ 
tract. 7 Mass. R. 297; 1 Bailey, R. 174 ; 
4 Ohio, R. 334 ; 3 Hawks, R. 580; 1 Phil. 
& Am. on Ev. 388Greenl. Ev. 305. 
Vide, generally, 1 B. & C. 704: S. C. 8 
E. C. L. R. 193 ; 2 Taunt. R. 141; 2 T. 
R. 366; 5 B. & A. 607 ; 7 E. C. L. R. 
206; 3 B. & C. 421; 1 East, R. 460. 

4. If a man by his receipt acknowledges 
that he has received money from an agent 
on account of his principal, and thereby 
accredits the agent with the principal to 
that amount, such receipt is, it seems, con¬ 
clusive as to the payment by the agent. 
For example, the usual acknowledgment in 
a policy of insurance of the receipt of pre¬ 
mium from the assured, is conclusive of the 
fact as between the underwriter and the 
assured; Dalzell v, Mair, 1 Camp. 532 ; 
although such receipt would not be so be¬ 
tween the underwriter and the broker. 
And if an agent empowered to contract for 
sale, sell and convey land, enter into articles 
of agreement by which it is stipulated that 
the vendee shall clear, make improvements, 
pay the purchase-money by instalments, &c., 
and on the completion of the covenants to 
be performed by him, receive from the 
vendor or his legal representatives, a good 
and sufficient warranty deed in fee for the 
premises, the receipt of the agent for such 
parts of the purchase-money as may be 
paid before the execution of the deed, is 
binding on the principal. 6 Serg. & Rawle, 
146. See 11 Johns. R. 70. 

5. A receipt on the back of a bill of 
exchange is prima facie evidence of pay¬ 
ment by the acceptor. Peake’s C. 25. The 
giving of a receipt does not exclude parol 


evidence of payment. 4 Esp. N. P. 0 
214. 

6. In Pennsylvania it has been holden 
that a receipt, not under seal, to one of 
several joint debtors, for his proportion of 
the debt, discharges the rest. 1 Rawle, 
391, But in New York a contrary rule has 
been adopted. 7 John. 207. See Coxe, 
81; 1 Root, 72. See Evidence . 

RECEIPTOR. In Massachusetts this 
name is given to the person who, on a 
trustee process being issued and goods at¬ 
tached, becomes surety to the sheriff to 
have them forthcoming on demand, or in 
time to respond the judgment, when the 
execution shall be issued. Upon which the 
goods are bailed to him. Story, Bailm. 
§ 124, and see Attachment; Remedies . 

RECEPTUS, civil law . The name 
sometimes given to an arbitrator, because 
he had been received or chosen to settle the 
differences between the parties. Dig. 4, 8 ; 
Code, 2, 56. 

TO RECEIVE. Voluntarily to take from 
another what is offered. 

2. A landlord, for example, could not 
be said to receive the key from his tenant, 
when the latter left it at his house without 
his knowledge, unless by his acts afterwards, 
he should be presumed to have given his 
consent. 

RECEIVER, chancery 'practice. A per¬ 
son appointed by a court possessing chan¬ 
cery jurisdiction to receive the rents and 
profits of land, or the profits or produoe of 
other property in dispute. 

2. The power of appointing a receiver 
is a discretionary power exercised by the 
court. The appointment is provisional, for 
the more speedy getting in of the estate in 
dispute, and securing it for the benefit of 
such person as may be entitled to it, and 
does not affect the right. 3 Atk. 564. 

3. It is not within the compass of this 
work to state in what cases a receiver will 
be appointed ; on this subject, sec 2 Madd. 
Ch. 233. 

4. The receiver is an officer of the court, 
and, as such, responsible for good faith and 
reasonable diligence. When the property 
is lost or injured b} f any negligence or dis¬ 
honest execution of the trust, he is liable in 
damages : but he is not, as of course, re¬ 
sponsible because there has been an em¬ 
bezzlement or theft. He is bound to such 
ordinary diligence, as belongs to a prudent 
and honest discharge of his duties, and 
such as is required of all persons who re- 
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ceive compensation fortbeir services. Story, 
Bailm. $ H20, l.'Jl : and the cases there 
cited. Vide, goner; illy, 2 Madd. Ch. 232 ; 
Xowl. Ch. Pr. 88; S’Com. Dig. 890^ 18 
A in. Ab. 100 ; 1 Supp. to Yes. jr. 455 ; 2 
Id. 57, 58, 74, 75, 442, 455; Bouv. Inst. 
Index, h. t. 

Receiver of stolen ooods, crim. law. 
By statutory provision the receiver of stolen 
goods knowing them to have beeu stolen 
may be punished as the principal, in per¬ 
haps all the 1 nited States. 

2. To make this offence complete, the 
goods received must have been stolen, and 
the receiver must know that fact. 

3. It is almost always difficult to prove 
guiltv knowledge; and that must in gene¬ 
ral be collected from circumstances. If such 
circumstances are proved which to a person 
of common understanding and prudence, and 
situated as the prisoucr was, must have satis¬ 
fied him that they were stolen, this is suf¬ 
ficient. For example, the receipt of watches, 
jewelry, large quantities of money, bun¬ 
dles of clothes of various kinds, or personal 
property of any sort, to a considerable 
value, from boys or persons destitute of 
property, and without any lawful means of 
acquiring them: and specially if bought at 
untimely hours, the mind can arrive at no 
other conclusion than that they were stolen. 
This is further confirmed if they have been 
bought at an undervalue, concealed, the 
marks defaced, and falsehood resorted to in 
accounting for the possession of them. 
Alison’s Cr. Law, 330 ; 2 Russ. Cr. 253 ; 
2 Chit. Cr. Law, 951 ; Roscoe, Ct\ Ev. h. 
t.; 1 Wheel. C. C. 202. 

4. At common law receiving stolen 
goods, knowing them to have been stolen, 
La a misdemeanor. 2 Russ. Cr. 253. 

RECESSION. A re-grant: the act of 
returning the title of a country to a go¬ 
vernment which formerly held it, by one 
which has it at the time ; as the recession 
of Louisiana, which took place by the treaty 
between France and Spain, of October 1, 
1800. See 2 White’s Coll. 516. 

RLCIDIVE, French law . The state of 
an individual who commits a crime or misde¬ 
meanor, after having once been condemned 
for a crime or misdemeanor ; a relapse. 

2. Many states provide, that for a second 
offence, the punishment shall be increased ; 
in those cases the indictment should set 
forth the crime or misdemeanor as a second 
offence. 

3. The second offence must have been 


committed after tho conviction for the first; 
a defendant could not be convicted of a 
second offence, as such, until after he had 
suffered a punishment for the first. Dali. 
Diet. h. t. 

RECIPROCAL CONTRACT, civil law . 
One in which the parties enter into mu¬ 
tual engagements. 

2. They are divided into perfect ana 
imperfect. When they are perfectly reci 
procal, the obligation of each of the par¬ 
ties is equally a principal part of the 
contract, such as sale, partnership, &c. 
Contracts imperfectly reciprocal are thoso 
in which the obligation of one of the par¬ 
ties only is a principal obligation of the 
contract; as, mandate, deposit, loan for use, 
and the like. In all reciprocal contracts 
the consent of the parties must be ex¬ 
pressed. Pofch. Obi. n. 9 ; Civil Code of 
Louis, art. 1758, 1759. 

RECIPROCITY. Mutuality; state, 
quality or character of that which is reci¬ 
procal. 

2. The states of the Union are bound 
to many acts of reciprocity. The constitu¬ 
tion requires that they shall deliver to each 
other fugitives from justice ; that the records 
of one state, properly authenticated, shall 
have full credit in the other states; that 
the citizens of one state shall be citizens of 
any state into which they may remove. In 
some of the states, as in Pennsylvania, the 
rule with regard to the effect of a discharge 
under the insolvent laws of another state, 
are reciprocated ; the discharges of those 
courts which respect the discharges of the 
courts of Pennsylvania, are respected in 
that state. 

PtECITAL, contracts , pleading. The 
repetition of some former writing, or the 
statement of something which has been done. 
Touchst. 76. 

2. Recitals are used to explain those 
matters of fact which are necessary to make 
the transaction intelligible. 2 Bl. Com. 298. 
It is said that when a deed of defeasance 
recites the deed which it is meant to defeat, 
it must recite it truly. Cruise, Dig. tit. 32, 
c 7, s. 28. In other cases it need not be 
so particular. 3 Penna. Rep. 324 ; 3 Chan. 
Cas. 101; Co. Litt. 352 b ; Com. Dig. Fait, 

EL . 

3. A party who exeoutes a deed reciting 
a particular fact is estopped, from denying 
such fact; as, when it was recited in the 
condition of a bond that the obligor had 
received divers sums of money for the 
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obligee which he had not brought to ac¬ 
count, and acknowledged that a balance 
was due to the obligee, it was liolden that 
the obligor was estopped to say that he 
had not received any money for the use of 
the obligee. Willes, 9, 25 5 Rolle’s Ab. 
872, 3. 

4. In pleading, when public statutes 
are recited, a small variance will not be 
fatal, where by the recital the party is not 
“ tied up to the statutethat is, if the 
conclusion be contra formant statuti praditi. 
Sav. 42 ; 1 Chit. Crim. Law, 276 ; Esp. on 
Penal Stat. 106. Private statutes must be 
recited in pleading, and proved by an ex¬ 
emplified copy, unless the opposite party, 
by his pleading admit them. 

5. By the plea of nul tiel record , the 
party relying on a private statute is put to 
prove it as recited, and a variance will be 
fatal. See 4 Co. 76 ; March, Rep. 117, pi. 
193 ; 3 Harr. & McHen. 388. Vide, gene¬ 
rally, 12 Vin. Ab. 129 ; 13 Vin. Ab. 417 ; 
18 Vin. Ab. 162 ; 8 Cora. Dig. 584 ; Com. 
Dig. Testemoigne—Evid. B 5; 4 Binn. R. 
231; 1 Dali. R. 67; 3 Binn. R. 175; 3 
Yeatos, R. 287 ; 4Yeates, R. 362, 577; 
9 Cowcn, R. 86 ; 4 Mason, R. 268 ; Yelv. 
R. 127 a, note 1 ; Cruise, Dig. tit. 32, c. 20, 
s. 23 ; 5 Johns. Ch. Rep. 23; 7 Halst. R. 
22 ; 2 Bailey’s R. 101 ; 6 Harr. & Johns. 
336 ; 9 Cowen’s R. 271 ; 1 Dana’s R. 327 ; 
15 Pick. R. 68 ; 5 N. H. Rep. 467 ; 12 
Pick. R, 157 ; Toullier in his Droit Civil 
Fran 9 ais, liv. 3, t. 3, c. 6 , n. 157 et seq. 
has examined this subject with his usual 
ability. 2 Hill. Ab. c. 29, s. 30 ; 2 Bail. 
R. 430; 2 B. & A. 625 ; 2 Y. & J. 407; 
5 Harr. & John. 164 ; Cov. on Conv. Ev. 
298, 315 ; Hurl, on Bonds, 33 ; 6 Watts k 
Serg. 469. 

6 . Formerly, in equity, the decree con¬ 
tained recitals of the pleadings in the cause, 
which became a great grievance. Some of 
the English chancellors endeavored to re¬ 
strain this prolixity. By the rules of prac¬ 
tice for the courts in equity of the United 
States, it is provided, that in drawing up 
decrees and orders, neither the bill, nor the 
answer, nor other pleading nor any part 
thereof, nor the report of any master, nor 
any other prior proceedings, shall be stated 
or recited in the decree or order. Rule 86 ; 
4 Bouv. Inst. n. 4443. 

RECLAIM. To demand again, to insist 
upon a right; as, when a defendant for a 
consideration received from the plaintiff, has 
covenanted to do an ^t, and fails to do it, 


the plaintiff may bring covenant for the 
breach, or assumpsit to reclaim the consi¬ 
deration. 1 Caines, 47. 

RECOGNITION, contracts . An ac¬ 
knowledgment that something which has 
been done by one man in the name of an¬ 
other, was done by authority of the latter. 

2. A recognition by the principal of the 
agency of another in the particular instance 
or in similar instances, is evidence of the 
authority of the agent, so that the recogni¬ 
tion may be either express or implied. As 
an instance of an implied recognition may 
be mentioned the case of one who subscribes 
policies in the name of another, and, upon 
a loss happening, the latter pays the amount. 

1 Camp. R. 43, n. a; 1 Esp. Cas. 61 ; 4 
Camp. II. 88 . 

RECOGNITORS, Eng Jaw. The name 
by which the jurors impanneled on an assize 
are known. Barnet v . Ihric, 17 S. k R. 
174. 

RECOGNIZANCE, contracts . An obli¬ 
gation of record, entered into before a court 
or officer duly authorized for that purpose, 
with a condition to do some act required by 
law, which is therein specified. 2 Bl. Com. 
341 ; Bro. Ab. h. t.; Dick. Just. h. t.; 1 
Chit. Cr. Law, 90. 

2. Recognizances relate either to crimi¬ 
nal or civil matters. 1. Recognizances in 
criminal cases, are either that the party 
shall appear before the proper court to an¬ 
swer to such charges as are or shall be 
made against him, that he shall keep the 
peace or be of good behaviour. Witnesses 
are also required to be bound in a recogni¬ 
zance to testify. 

3. —2. In civil cases, recognizances are 
entered into by bail, conditioned that they 
will pay the debt, interest and costs reco¬ 
vered by the plaintiff under certain contin¬ 
gencies. There are also cases where recog¬ 
nizances are entered into under the authority 
and requirements of statutes. 

4 . As to the form. The party need not 
sign it; the court, judge or magistrate hav¬ 
ing authority to take the same, makes a 
short memorandum on the record, which is 
sufficient. 2 Binn. R. 431 ; 1 Chit. Cr. 
Law, 90 ; 2 Wash. C. C. R. 422 ; 9 Mass. 
520 ; 1 Dana, 523; 1 Tyler, 291; 4 Verm. 
488 ; 1 Stew. & Port. 465 ; 7 Verm. 529 ; 

2 A. R. Marsh. 131 ; 5 S. & R. 147 ; Vide 
generally, Com. Dig. Forcible Entry, D 
27 ; Id. Obligation, K ; Whart. Dig. h. t.; 
Vin. Ab. h. t.; Rolle’s Ab. h. t.; 2 Wash. 
C. C. Rep. 422; Id. 29 ; 2 Yeates, R. 437; 
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1 Kinn. R. OS, note : 1 Serg. & Rawle, 328; 

Ycates, R. 08 ; Rum. Just. h. t.; Yin. 
Ab. b. t.: 2 Soil. Tract. 45. 

Rl'A'OG XIZEK. He for whose use a 
rooognizanoo has been taken. 

REGOGNISOR, coniracts. He who 
on tors into a recognizance. 

REOOLEMEXT, French law. ^ The 
reading ami reexamination by a witness 
of a deposition, and his persistance in the 
sam*\ or his making such alteration, as his 
better recollection may enable him to do, 
after having read his deposition. Without 
sueh reexamination the deposition is void. 
Poth. Proced. Cr. s. 4, art. 4. 

RECOMMENDATION. The giving to 
a person a favorable character of another. 

2. When the party giving the character 
has acted in good faith, he is not responsible 
for the injury which a third person, to whom 
such recommendation was given, may have 
sustained in consequence of it, although he 
was mistaken. 

3. But when the recommendation is 
knowingly untrue, and an injury is sustained, 
the party recommending is civilly responsi¬ 
ble for damages ; 3 T. R. 51 ; 7 Craneh, 
60 ; 14 Wend. 126 ; 7 Wend. 1 ; 6 Penn. 
St. R. 310 ; whether it was done merely 
for the purpose of benefiting the party re¬ 
commended, or the party who gives the 
recommendation. 

4. And in case the party recommended 
was a debtor to the one recommending, and 
it was agreed, prior to the transaction, that 
the former should, out of the property to be 
obtained by the recommendation, be paid ; 
or in case of any other species of collusion, 
to cheat the person to whom the credit is 
given, they may both be criminally prose¬ 
cuted for the conspiracy. Tide Character , 
and Fell on Guar. ch. 8 ; 6 Johns. R. 181; 

1 Dav’s Ca. Er. 22 • 13 Johns. R. 224; 5 
N. S. 443. 

DECOMPENSATION, Scotch law . 

When a party sues for a debt, and the de¬ 
fendant pleads compensation, or set-off, the 
plaintiff may allege a compensation on his 
pari and this ia called a recompensation. ‘ 
Bell's Diet. h. t. 

RECOMPENSE. A reward for ser¬ 
vices ; remuneration for goods or other 
property. 

2. In maritime law there is a distinction 
between recompense and restitution . (q. v.) 
When goods have been lost by jettison, if 
at any subsequent period of the voyage the 
remainder of the cargo be lost, the owner 


of the goods lost by jettison cannot claim 
restitution from the owners of the other 
goods; in the case of expenses incurred 
with a view to the general benefit, it is clear 
that they ought to be made good to the 
party, whether he be an agent employed by 
the master in a foreign port or the ship 
owner himself. 

Recompense of recovery in value. 
This phrase is applied to the matter reco¬ 
vered in a common recovery, after the 
vouchee has disappeared, and judgment is 
given for the demandant. 2 Bouv. Inst. n. 
2093. 

RECONCILIATION, contracts. The 
act of bringing persons to agree together, 
who before, had had some difference. 

2. A renewal of cohabitation hot ween 
husband and wife is proof of reconciliation, 
and such reconciliation destroys the effect 
of a deed of separation. 4 Eccl. 11.238. 

RECONDUCTION, civ . law . A renew¬ 
ing of a former lease ; relocation, (q. v.) 
Dis. 19, 2, 13,11; Code Nap. art. 1737- 
1740. 

RECONVENTION, civ. law . An action 
brought by a party who is defendant against 
the plaintiff before the same judge. Recon - 
ventio est petitio qud reus vicissimquid ab 
adore petit , ex eadem> vel diversa causa. 
Voet, in tit. de Judiciis, n. 78 ; 4 N. S. 
439. To entitle the defendant to institute 
a demand in reconvention, it is requisite that 
such demand, though different from the 
main action, be nevertheless necessarily 
connected with it and incidental to the 
same. Code of Pr. Lo. art. 375: 11 Lo. 
R. 309; 7 N. S. 282; 8 N. S. 516. 

2. The reconvention of the civil law was 
a species of cross-bill. Story, Eq. PL §402. 
See Conventio ; Bill in chancery . Vide De¬ 
mand in reconvention. 

. RECORD, evidence. A written memo¬ 
rial made by a public officer authorized 
by law to perform that function, and 
intended to serve as evidence of something 
written, said, or done. 6 Call, 78 ; l Dana, 
595. 

2. Records may be divided into those 
which relate to the proceedings of congress 
and the state legislatures—the courts of 
common law—the courts of chancery—and 
those which are made so by statutory pro¬ 
visions. 

3. —1. Legislative acts. The acts of 
congress and of the several legislatures, 
are the highest kind of records. The 
printed journals of congress have been s q 
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considered. 1 Whart. Dig. tit. Evidence, 
pi- 112 ; and see Dougl. 593; Cowp. 17. 

4. —2. The proceedings of the courts of 
common law are records. But every minute 
made by a clerk of a court for his own 
future guidance in making up his record, 
is not a record. 4 Wash. C. C. Rep. 698. 

5. —3. Proceedings in courts of chancery 
are said not to be, strictly speaking, records; 
but they are so considered. Gresley on Ev. 
101 . 

6. —4. The legislatures of the several 
states have made the enrollment of certain 
deeds and other documents necessary in 
order to perpetuate the memory of the facts 
they contain, and declared that the copies 
thus made should have the effect of re¬ 
cords. 

7. By the constitution of the United 
States, art. 4. s. 1, it is declared that “ full 
faith and credit shall be given, in each state, 
to the public acts, records and judicial pro¬ 
ceedings of every other state; and the 
congress may, by general laws, prescribe 
the manner in which such acts, records and 
proceedings shall be proved, and the effect 
thereof.” In pursuance of this power, con¬ 
gress have passed several acts directing the 
manner of authenticating public records, 
which will be found under the article Au¬ 
thentication. 

8. Numerous decisions have been made 
under these acts, some of which are here 
referred to. 7 Cranch, 471; 3 Wheat. 234 ; 
4 Cowen, 292 ; 1 N. II. Rep. 242; 1 Ohio 
Reports, 264; 2 Verm. R. 263; 5 John. 
II. 37 ; 4 Conn. R. 380 ; 9 Mass. 462 ; 10 
Scrg. & Rawle, 240 ; 1 Hall’s N. York 
Rep. 155 ; 4 Dali. 412 ; 5 Serg. & Rawle, 
523; 1 Pet. S. C. Rep. 352. 

Vide, generally, 18 \in. Ab. 170 ; 1 
Phil. Ev. 288; Bac. Ab. Amendment, &e., 
II; 1 Kent, Com. 260; Archb. Civ. PI. 
*95 ; Gresley on Ev. 99 ; Stark. Ev. Index, 
li. t. ; Dane’s Ab. Index, h. t. ; Co. Litt. 
200 ; 10 Pick. R. 72; Bouv. Inst. Index, h. t. 

To record, the act of making a record. 

2. Sometimes questions arise as to when 
the act of recording is complete, as in the 
following case. A deed of real estate was 
acknowledged before the register of deeds 
and handed to him to be recorded, and at 
the same instant a creditor of the grantor 
attached the real estate ; in this case it was 
held the act of recording was incomplete 
without a certificate of the acknowledgment, 
and wanting that, the attaching creditor 
had the preference. 10 jPick. Rep. 72. 


3. The fact of an instrument beimr 
recorded is held to operate as a construc¬ 
tive notice upon all subsequent purchasers 
of any estate, legal or equitable, in the same 
property. 1 John. Ch. R. 394. 

4. But all conveyances and deeds which 
may be (le facto recorded, are not to be con¬ 
sidered as giving notice ; in order to have 
this effect the instruments must be such as 
are authorized to be recorded, and the regis¬ 
try must have been made in compliance 
with the law, otherwise the registry is to be 
treated as a mere nullity, and it will not 
affect a subsequent purchaser or encum¬ 
brancer unless he has such actual notice 
as would amount to a fraud. 2 Sch. & 
Lef. 68 ; 1 Sch. & Lef. 157; 4 Wheat. R. 
466 ; 1 Binn. R. 40 ; 1 John. Ch. R. 300; 1 
Story, Eq. Jur. § 403, 404; 5 Greenl. 272. 

Record of nisi pril\s, Eng. law. A 
transcript from the issue roll; it contains a 
copy of the pleadings and issue. Stcph. 
PL 105. 

RECORDARI FACIAS LOQUELAM, 
English practice . A writ commanding the 
sheriff, that he cause the plaint to be re¬ 
corded which is in his county, without writ, 
between the parties there named, of the cat¬ 
tle, goods, and chattels of the complainant 
taken and unjustly distrained as it is said, 
and that he have the said record before the 
court on a day therein named, and that he 
prefix the same day to the parties, that * 
then they may be there ready to proceed 
in the same plaint, 2 Sell. Pr. 1G6. See 
Refalo . 

RECORDATUR. An order or allow¬ 
ance that the verdict returned on the nisi 
prius roll, be recorded. Bac. Ab. Arbitr. 
&c., D. 

RECORDER. 1. A judicial officer of 
some cities, possessing generally the powers 
and authority of a judge. 3 Yeates’ R. 
300 ; 4 Dali. Rep. 299 ; but see 1 Rep. 
Const. Ct. 45. Anciently, recorder signi¬ 
fied to recite or testify on recollection as 
occasion might require what had previously 
passed in court, and this was the duty of 
the judges, thence called recordeurs . Steph. 
Plead, note 11. 2. An officer appointed 

to make record or enrolment of deeds and 
other legal instruments, authorized by law 
to be recorded. 

TO RECOUPE. This word is derived 
from the French recouper , to cut again. In 
law it signifies the right and the act of 
making a set-off, defalcation, or discount 
by the defendant, to the claim of the plain 
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tiff. 21 Wend. R. 342. In another sense 
it signifies to recompense. 19 Ves. 123. 

RECOYERER. The demandant in a 
common recovery, after judgment has been 
•liven in his favor, assumes the name of 
recover or. 

RECOVERY. A recovery, in its most 
extensive sense, is the restoration of a for¬ 
mer right, by the solemn judgment of a court 
of justice, 3 Murph. 169, 

*2. A recovery is either true or actual , 
or it is feigned or common. A true reco- 
verv, usually known by the name of reco¬ 
very simply, is the procuring a former right 
bv the judgment of a court of competent 
jurisdiction ; as, for example, when judgment 
is given in favor of the plaintiff when lie 
seeks to recover a thing or a right. 

3. A common recovery is a judgment 
obtained in a fictitious suit, brought against 
the tenant of the freehold, in consequence 
of a default made by the person who is 
last vouched to warranty in such suit. Bac. 
Tracts, 148. 

4. Common recoveries are considered 
as mere forms of convevance or common 

a/ 

assurances; although a common recovery 
is a fictitious suit, yet the same mode of 
proceeding must be pursued, and all the 
forms strictly adhered to, which are neces¬ 
sary to be observed in an adversary suit. 
The first thing therefore necessary to be done 
in suffering a common recovery is, that the 
person who is to be the demandant, and to 
whom the lands are to be adjudged, would 
sue out a writ or praecipe against the tenant 
of the freehold; whence such tenant is 
usually called the tenant to the praecipe. 
In obedience to this writ the tenant appears 
in court, either in person or by his attorney; 
but, instead of defending the title to the 
land himself, he calls on some other person, 
who upon the original purchase is supposed 
to have warranted the title, and prays that 
the person may be called in to defend the 
title which he warranted, or otherwise to 
give the tenant lands of equal value to 
those he shall lose by the defect of his 
warranty. This is called the voucher voca - 
Ua , or calling to warranty. The person 
thus called to warrant, who is usually 
called the vouchee, appears in court, is 
impleaded, and enters into the warranty, 
by which means he takes upon himself the 
defence of the land. The defendant then 
desires leave of the court to imparl, or 
confer with the vouthee in private, which is 
granted of course. Soon after the demand¬ 


ant returns into court, but the vouchee 
disappears or makes default, in consequence 
of which it is presumed by the eoiyt, that 
he has no title to the lands demanded in 
the writ, and therefore cannot defend them; 
whereupon judgment is given for the demand¬ 
ant, now called the recoverer, to recover 
the lands in question against the tenant, and 
for the tenant to recover against the vouchee, 
lands of equal value in recompense for 
those so warranted by him, and now lost by 
his default. This is called the recompense 
of recovery in value ; but as it is customary 
for the crier of the court to act, who is 
hence called the common vouchee, the tenant 
can only have a nominal, and not a real 
recompense, for the land thus recovered 
against him by the demandant. A writ 
of habere facias is then sued out, directed 
to the sheriff of the county in which the 
lands thus recovered are situated; and, on 
the execution and return of the writ, the 
recovery is completed. The recovery here 
described is with single voucher ; but a 
recovery may, and is frequently suffered 
w ith double, treble, or further voucher, as 
the exigency of the case may require, in 
which case there are several judgments 
against the several vouchees. 

5. Common recoveries were invented by 
the ecclesiastics in order to evade the statute 
of mortmain, by which they were prohibited 
from purchasing, or receiving under the pre¬ 
tence of a free gift, any land or tenements 
whatever. They have been used in some 
states for the purpose of breaking the entail 
of estates. Yide, generally, Cruise, Digest, 
tit. 36 ; 2 Saund. 42, n. 7 ; 4 Kent, Coin. 
487 ; Pigot on Common Recoveries, passim. 

6. All the learning in relation to com¬ 
mon recoveries is nearly obsolete, as they 
are out of use. Rey, a French writer, in 
his work, Des Institutions Judicaire de 
PAngleterre, tom. ii. p. 221, points out 
what appears to him the absurdity of a com¬ 
mon recovery. As to common recoveries, 
see 9 S. & R. 330 ; 3 S. & R. 435 ; 1 
Yeates, 244 ; 4 Yeates, 413 ; 1 Whart 
139, 151 ; 2 Rawle, 168 ; 2 Halst, 47 ; 5 
Mass. 438 ; 6 Mass. 328 ; 8 Mass. 34 ; 3 

I Harr. & John. 292 ; 6 P. S. R. 45, 

RECREANT. A Coward; a poltroon. 3 
Bl. Com. 340. 

RECRIMINATION, crim. law. An ac¬ 
cusation made by a person accused against 
his accuser, either of having committed the 
same offence, or another. 

2. In general recrimination does not ex- 
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cuse the person accused, nor diminish his 
punishment, because the guilt of another 
can nev^er excuse him. But in applications 
for divorce on the ground of adultery, if the 
party, defendant, can prove that the plaintiff 
or complainant has been guilty of the same 
offence, the divorce will not be granted. 
1 Hagg. C. Rep. 144 ; S. 0. 4 Eccl. Rep. 
360. The laws of Pennsylvania contain a 
provision to the same effect. Vide 1 Hagg. 
Eccl. R. 790; 3 Hagg. Eccl. R. 77 ; 1 
Hagg. Cons. R. 147 ; 2 Hagg. Cons. R. 
297 ; Shelf, on Mar. and Div. 440 ; Dig. 
24, 3, 39 ; Dig. 48, 5, 13, 5; 1 Addams, 
R. 411; Compensation; Condonation; 
Divorce, 

RECRUIT. A newly made soldier. 

RECTO. Right, (q. v.) Breve de recto , 
writ of right, (q. v.) 

RECTOR,, EccL law. One who rules or 
governs ; a name given to certain officers of 
the Roman church. Diot. Canonique, h. v. 

RECTORY, Engl . law . Corporeal real 
property, consisting of a church, glebe lands 
and tithes. 1 Chit. Pr. 163. 

RECTUS IN CURIA. Right in court. 
One who stands at the bar, and no one 
objects any offence, or prefers any charge 
against him. 

2. When a person outlawed has reversed 
his outlawry, so that he can have the benefit 
of the law, he is said to be rectus in curia, i 
Jacob, L. D. h. t. 

RECUPERATORES, Roman civil law . 
A species of judges originally established, 
it is supposed, to decide controversies 
between Roman citizens and strangers, 
concerning the right to the possession of 
property requiring speedy remedy; but 
gradually extended to questions which 
might be brought before ordinary judges. 
After this enlargement of their powers, the 
difference between them and judges, it is 
supposed, was simply this : If the proctor 
named three judges he called them recupe¬ 
rator es ; if one, he called him judex . But 
opinions on this subject are very various. 
(Column De Romano judicio recuperatorio ,) 
Cicero’s oration pro Coecin, 1,3, was ad¬ 
dressed to Recuperators. 

RECUSANTS, or POPISH RECU¬ 
SANTS, Engl. law. Persons who refuse to 
make the declarations against popery, and 
such as promote, encourage, or profess the 
popish religion. 

2. These are by law liable to restraints, 
forfeitures and inconveniences, which are 
unposed upon them by various acts of par¬ 


liament. Happily in this country no nr 
ligious sect has the ^ascendency, and all 
persons are free to profess what religion 
they conscientiously believe to be the light 
one. b 

RECUSATION, civ. law. A plea or ex¬ 
ception by which the defendant requires that 
the judge having jurisdiction of the cause, 
should abstain from deciding upon the 
ground of interest, or for a legal objection 
to his prejudice. 

2. A recusation is not a plea to the 
jurisdiction of the court, but simply to the 
person of the judge. It may, however, ex¬ 
tend to all the judges, as when the party 
has a suit against the whole court. Poth. 
Proced. Civ. lere part., ch. 2, s. 5. It is 
a personal challenge of the judge for cause. 

3. It is a maxim of every good system 
of law, that a man shall not be judge in his 
own cause. 2 L. R. 390 ; 0 L. R. 134 ; 
Ayl. Parerg. 451; Diet, de Jur. h. t.; Mcrl. 
Repert. h. t.; vide Jacob’s Intr. to the 
Com. Civ. and Can. L. 11 ; 8 Co. 118 : 
Dyer, 65. Dali. Diet. h. t. 

4. By recusation is also understood the 
challenge of jurors. Code of Practice of 
Louis, art. 499, 500. Recusation is also 
an act, of what nature soever it may be, by 
which a strange heir, by deeds or words, 
declares he will not be heir. Dig. 29, 2, 
95. See, generally, 1 Hopk. Ch. R. 1 ; 5 k 
Mart. Lo. R. 292 ; and Challenge. 

REDDENDO SINGULA SINGULIS, 

construction . By rendering each his own ; 
for example, when two descriptions of pro¬ 
perty are given together in one mass, both 
the next of kin and the heir cannot take, 
unless in cases where a construction can be 
made reddendo singula singulis , that the 
next of kin shall take the personal estate 
and the heir at law the real estate. 14 Ves. 
490. Vide 11 East, 513, n.; Bac. Ab. 
Conditions, L. 

REDDENDUM, contracts . A word used 
substantively, and is that clause in a deed 
by which the grantor reserves something 
new to himself out of that which he granted 
before, and thus usually follows the tenen¬ 
dum , and is generally in these words “ yield¬ 
ing and paying.” 

2. In every good reddendum or reser¬ 
vation these things must concur; namely, 
1. It must be apt words. 2. It must be of 
some other thing issuing or coming out of 
the thing granted, and not a part of the 
thing itself, nor of something issuing out of 
another thing, 3. It must be of such thing 
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on which the grantor may resort to distrain. 
4. It must be made to. one of the grantors, 
and not to a stranger to the deed. Aide 
2 131. Com. *299 ; Co. Litt. 47 ; Touchs. 
SO; Cruise, Pig. tit. 32, c. 24, s. 1; Dane’s 
Ab. Index, h. t. 

REDEMPTION, contracts . The act of 
taking back bv the seller from the buyer, 
a thing which had been sold subject to the 
right of repurchase. 

2. The right of redemption tben is an 
agreement bv which the seller reserves to 
himself the power of taking back the thing 
sold by returning the price paid for it. As 
to the fund out of which a mortgaged estate 
is to be redeemed, see Payment . \ ide 

Equity of redemption . 

REDEMPTIONE8. Heavy fines, con- 
tradistinguished from misericordia.(q. v.) 

REDHIBITION, civil law , and in 
Louisiana. The avoidance of a sale on 
account of some vice or defect in the thing 
sold, which renders it absolutely useless, or 
its use so inconvenient and imperfect, that 
it must be supposed that the buyer would 
not have purchased it, had lie known of the 
Gee. Civ. Code of Lo. 2496. Redhibi¬ 
tion is also the name of an action which the 
purchaser of a defective movable thing may 
bring to cause the sale to be annulled, and 
to recover the price he has paid for it. 
Tide Dig. 21, 1. 

2. The rule of caveat emptor , (q. v.) in 

the common law, places a purchaser in a 

different position from his situation under 

the like circumstances under the civil law ; 

unless there is an express warranty, he can 

seldom annul a sale or recover damages on 

■ ® 

account of a defect in the thing sold. 
Chittv, Coutr. 133, et seq.; Sugd. Vend. 
222 ' 2 Kent, Com. 374 ; Co. Litt. 102, a; 
2 B1 Com. 452 ; Bae. Ab. Action on the 
ease, E : 2 Com. Cont. 263. 

REDIDIT SE, Eng \ practice. He sur¬ 
rendered himself. This is endorsed on the 
bail piece when a certificate has been made 
by the proper officer that the defendant is 
in custody. Pr. Reg. 64; Com. Dig. Bail Q 4. 

REDITUS ALBI. A rent payable in 
money: sometimes called white rent or 
blanche farm. Vide Alba Jirma. 

Reditus nigri. A rent payable in 
grain, work, and the like; it was also 
called black mail. This name was given to 
it to distinguish it from reditus albi , which 
was payable in money. Vide Alba jirma, 

RE-DRAFT, comm. law. A bill of 
exchange drawn at the place where another 
Vol. II.—D d 


bill was made payable, and where it was 
protested, upon the place where the first 
bill was drawn, or when there is no regular 
commercial intercourse rendering that prac¬ 
ticable, then in the next best or most direct 
practicable course. 1 Bell’s Com. 406, 5th 
ed. Vide Reexchange. 

REDRESS. The act of receiving satis¬ 
faction for an injury sustained. For the 
mode of obtaining redress, vide Remedies ; 
1 Chit. Pr. Annal. Table. 

REDUBBERS, crim law . Those who 
bought stolen cloth, and dyed it of another 
color to prevent its being identified, were 
anciently so called. 3 Inst. 134. 

REDUNDANCY. Matter introduced 
in an answer, or pleading, which is foreign 
to the bill or articles. 

2. In the case of Dysart v. Dysart, 3 
Curt. Ecc. R. 543, in giving the judgment 
of the court, Dr. Lushington says : “ It 
may not, perhaps, be easy to define the 
meaning of this term, [redundant,] in a 
short sentence, but the true meaning I tako 
to be this : the respondent is not to insert 
in his answer any matter foreign to th^ 
articles he is called upon to answer, al¬ 
though such matter may be admissible in a 
plea; but he may, in his answer, plead mat¬ 
ter by way of explanation pertinent to the 
articles, even if such matter shall be solely 
in his own knowledge, and to such extent 
incapable of proof; or he may state matter 
which can be substantiated by witnesses ; 
but in this latter instance, if such matter 
be introduced into the answer, and not 
afterwards put in the plea, or proved, the 
court wil 1 give no weight or credence to 
such part of the answer.” 

3. A material distinction is to be 
observed between redundancy in the alle¬ 
gation and redundancy in the proof. In 
the former case, a variance between the 
allegation and the proof will be fatal if tlioi 
redundant allegations are descriptive of 
that which is essential. But in the latter* 
case, redundancy cannot vitiate, because 
more is proved than is alleged, unless the 
matter superfluously proved goes to con¬ 
tradict some essential part ot the allega¬ 
tion. 1 Greenl. Ev. § 67 ; 1 Stark. Ev. 401. 

RE-ENTRY, estates. The resuming oi 
retaking possession of land which the party 
lately had. 

2. Ground rent deeds and leases fre¬ 
quently contain a clause authorizing the 
landlord to reenter on the non-payment of 
rent, or the breach of some covenant, when* 
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the estate is forfeited. Story, Eq. Jur. 
§ 1315 ; 1 Fonb. Eq. B. 1, c. 6, § 4, note 
h. Forfeitures for the non-payment of rent 
being the most common, will here alone be 
considered. When such a forfeiture has 
taken place, the lessor or his assigns have 
a right to repossess themselves of the 
demised premises. 

3. Great niceties must be observed in 
making such reentry. Unless they have 
been dispensed with by the agreement of 
the parties, several things are required by 
law to be previously done by the landlord 
or reversioner to entitle him to reenter. 3 
Call, 424; 8 Watts, 51; 9 Watts, 258; 
18 John. 450: 4 N. H. Rep. 254; 13 
Wend. 524; 6 Halst. 270; 2 N. H. Rep. 
164 ; 1 Saund. 287, n. 16. 

4. —1. There must be a demand of rent. 
Com. Dig. Rent, D 3 a; 18 Yin. Ab. 482; 
Bac. Ab. Rent, H. 

5. —2. The demand must be of the pre¬ 
cise rent due, for the demand of a penny 
more or less will avoid the entry. Com. 
Dig. Rent, D 5. If a part of the rent be 
paid, a reentry may be made for the part 
unpaid. Bac. Ab. Conditions, 0 4; Co. 
Litt. 203 ; Cro. Jac. 511. 

6. —3. It must be made precisely on the 
day when the rent is due and payable by 
the lease, to save the forfeiture. 7 T. R. 
117. As where the lease contains a proviso 
that if the rent shall be behind and unpaid, 
for the space of thirty, or any other num¬ 
ber of days, it must be made on the thirtieth 
or last day. Com. Dig. Rent, D 7 ; Bac. 
Abr. Rent, I. 

7. —4. It must be made a convenient 
time before sunset, that the money may be 
counted and a receipt given, while there is 
light enough reasonably to do so ; therefore 
proof of a demand in the afternoon of the 
last day, without showing in what part of 
the afternoon it was made, and that it w r as 
towards sunset or late in the afternoon, is 
not sufficient. Jackson v. Harrison, 17 
Johns. 66 ; Com. Dig. Rent, D 7 ; Bae. 
Abr. Rent, I. 

8. —5. It must be made upon the land, 
and at the most notorious place of it. 6 
Bae. Abr. 31 ; 2 Roll. Abr. 428 ; see 16 
Johns. 222. Therefore, if there be a 
dwelling-house upon the land, the demand 
must be made at the front door, though it 
is not necessary to enter the house, not- 
withstanding the door be open ; if wood¬ 
land be the subject of the lease, a demand 
might to be made at the gate, or some high¬ 


way leading through the woods as the most 
notorious. Co. Litt. 202 ; Com. Dig. Rent, 
D. 6. 

9. —6. Unless a place is appointed w'hcre 
the rent is payable, in which case a demand 
must be made at such place ; Com. Dig. 
Rent, D. 6 ; for the presumption is the 
tenant was there to pay it. Bac. Abr. 
Rent, I. 

10. —7. A demand of the rent must be 
made in fact, although there should be no 
person on the land ready to pay it. Bac. 
Ab. Rent, I. 

11. —8. If after these requisites have 
been performed by the lessor or reversioner, 
the tenant neglects or refuses to pay the 
rent, and no sufficient distress can be found 
on the premises, then the lessor or reversioner 
is to reenter. 6 Scrg. k Rawle, 151 ; 8 
Watts, R. 51 ; 1 Saund. 287, n. 16. He 
should then openly declare, before the 
witnesses he may have provided for the 
purpose, that for the want of a sufficient 
distress, and because of the non-payment 
of the rent demanded, mentioning the 
amount, he reenters and re-possesses him¬ 
self of the premises. 

12. A tender of the rent by the tenant 
to the lessor, made on the last day, either 
on or off the premises, will save the for¬ 
feiture. • 

13. It follows as a necessary inference, 
from what has been premised, that a demand 
made before or after the last day which the 
lessee has to pay the rent, in order to pre¬ 
vent the forfeiture, or off the land, will not 
be sufficient to defeat the estate. 7 T. R. 117. 

14. The forfeiture may be waived by 
the lessor, in the case of a lease for years, 
by his acceptance of rent, accruing since 
the forfeiture, provided he knew of the 
cause. 3 Rep. 64. 

15. A reentry cannot be made for non¬ 
payment of rent if there is any distrainablc 
property on the premises, which may be 
taken in satisfaction of the rent, and every 
part of the premises must be searched. 2 
Phil. Ev. 180. 

16. The entry may be made by the 
lessor or reversioner himself, or by attorney : 
Cro. Eliz. 601; 7 T. R. 117 ; the entry of 
one joint tenant or tenant in common, 
enures to the benefit of the w r hole. Hob 
120 . 

17. After the entry has been made, 
evidence of it ought to be perpetuated. 

18. Courts of chancery will generally 
nnke the lessor account to the lessee for 
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the profits of the estate, during the time of 
his being in possession ; and will compel 
him, after he has satisfied the rent in arrcar, 
and the costs attending his entry, and 
detention of the lands, to give up the 
possession to the lessee, and to pay him the 
surplus profits of the estate. 1 Co. Litt. 
'JOS a, n. 3; 1 Lev. 170; T. Raym. 135, 
15$: 3 Cruise,-90, 300. See also G Binn. 
4-0; 1$ Yes. 00; Bac. Ab. Rent, K ; 3 
Call, 491 : 1$ Yes. 5$; 2 Story, Eq. Jur. 
§1315 ; 4 Bing. R. 178; 33 Eng. C. L. 
it. 312; 1 How. S. C. R. 211. 

REEYE. The name of an ancient 
English officer of justice, inferior in rank 
to an alderman. 

2. He was a ministerial officer, appointed 
to execute process, keep the king’s peace, 
and put the laws in execution. He wit¬ 
nessed all contracts and bargains ; brought 
offenders to justice, and delivered them to 
punishment; took bail for such as were to 
appear at the county court, and presided at 
the court or folcmote. He was also called 
gerefa. 

3. There were several kinds of reeves ; 
as the shire-srerefa, shire-reeve or sheriff; 
the heh-gerefa , or high-slier iff*, tithing-reeve, 
burffh or borough-reeve. 

RE-EXAMINATION. A second ex¬ 
amination of a thing. A witness may be 
reexamined, in a trial at law, in the discre¬ 
tion of the court, and this is seldom refused. 
In equity, it is a general rule that there can 
be no reexamination of a witness, after he 
has once signed his name to the deposition, 
and turned his back upon the commissioner 
or examiner; the reason of this is that he 
may be tampered with, or induced to retract 
or qualify what he has sworn to. 1 Meriv. 
130. 

RE-EXCHANGE, contracts , commerce. 
The expense incurred by a bill’s being dis¬ 
honored in a foreign country where it is 
made payable, and returned to that country 
in which it was made or indorsed, and there 
taken up ; the amount of this depends upon 
the course of exchange between the two 
countries, through which the bill has been 
negotiated. In other words, re exchange is 
the difference between the draft and redraft. 

2. The drawer of a bill is liable for the 
whole amount of reexchange occasioned by 
the circuitous mode of returning the bill 
through the various countries in which it 
has been negotiated, as much as for that 
occasioned by a direct return. Maxw L 
D. h. t; 5 Com. Dig. 150. 


3. In some states, legislative enactments 
have been made which regulate damages on 
re exchange. These damages are different 
in the several states, and this want of uni¬ 
formity, if it does not create injustice, must 
be admitted to be a serious evil. 2 Amcr. 
Jur. 79. See Chit, on Bills (ed. of 1830,) 
GG0. See Damages on Bills of Exchange, 

REFALO. A word composed of the 
three initial syllables re. fa. lo., for recor - 
dari facias loquelam. (q. v.) 2 Sell. Pr 

1G0 ; 8 Dowl. R. 514. 

REFECTION, civil law. Reparation, 
reestablishment of a building. Dig. 19, 
1 , 6 , 1 . 

REFEREE. A person to whom has 
been referred a matter in dispute, in order 
that he may settle it. His judgment is 
called an award. Vide ^Arbitrator; Refer¬ 
ence, 

REFERENCE, contracts. An agree¬ 
ment to submit to certain arbitrators, mat¬ 
ters in dispute between two or more parties, 
for their decision and judgment. The per¬ 
sons to whom such matters are referred are 
sometimes called referees. 

Reference, mercantile law, A direc¬ 
tion or request by a party who asks a credit 
to the person from whom he expects it, to 
call on some other person named in order 
to ascertain the character or mercantile 
standing of the former. 

Reference, practice. The act of send¬ 
ing any matter by a court of chancery, or 
one exercising equitable powers, to a master 
or other officer, in order that he may ascer¬ 
tain facts and report to the court. By re¬ 
ference is also understood that part of an 
instrument of writing where it points to 
another for the matters therein contained. 
For the effect of such reference, see 1 Pick. 
R. 27 ; 17 Mass. R. 443 ; 15 Pick. R. 66 ; 

7 Halst. R. 25; 14 Wend. R. 619 ; 10 
Conn. R. 422 ; 4 Green!. R. 14, 471 ; 3 
Greenl. R. 393 ; 6 Pick. R. 460 ; the thing 
referred to, is also called a reference. 

REFERENDUM, international law . 
When au ambassador receives propositions 
touching an object over which he has no 
sufficient power and he is without instruc¬ 
tion, he accepts it ad referendum , that is, 
under the condition that it shall be acted 
upon by his government, to which it is re¬ 
ferred. The note addressed in that case tc 
his government to submit the question to 
its consideration is called a referendum, 

REFORM. To reorganize; to rearrange; 
as, the jury “ shall be reformed by putting 
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to and taking out of the persons so impan- 
neled.” Stat. 3 H. VIII. c. 12; Bac. Ab. 
Juries, A, 

2. To reform an instrument in equity, 
is to make a decree that a deed or other 
agreement shall be made or construed as it 
was originally intended by the parties, 
when an error or mistake, as to a fact, has 
been committed. A contract lias been re¬ 
formed, although the party applying to the 
court was in the legal profession, and lie, 
himself, drew the contract, it appearing clear 
that it was framed so as to admit of a con¬ 
struction inconsistent with the true agree¬ 
ment of the parties. 1 Sim. & Stu. 210; 

3 lluss. R. 424. But a contract will not 
be reformed in consequence of an error of 
law. 1 Russ. & M. 418 ; 1 Chit. Pr. 124. 

REFORMATION, criminal law . The 
act of bringing back a criminal to such a 
sense of justice, so that he may live in ' 
society without any detriment to it. 

2. The object of the criminal law ought 
to be to reform the criminal, while it pro¬ 
tects society by his punishment. One of 
the best attempts at reformation is the plan 
of solitary confinement in a penitentiary. 
While, the convict has time to reflect, he 
cannot be injured by evil example or cor¬ 
rupt communication. 

TO REFRESH. To reexamine a sub¬ 
ject by having a reference to something 
connected with it. 

2. A witness has a right to examine a 
memorandum or paper which he made in 
relation to certain facts, when the same 
occurred, in order to refresh his memory, 
but the paper or memorandum itself is not 
evidence. 5 Wend. 301 ; 12 S. & It. 828 * 

(3 Pick. 222 ; 1 A. K. Marsh. 188 ; 2 Conn. 
213. See 1 Rep. Const. Ct. 336, 373, 423. 

TO REFUND. To pay back by the j 
party who has received it, to the party who j 
has paid it, money which ought not to have 
been paid. 

2. On a deficiency of assets, executors 
and administrators cum testamento annexo, 
are entitled to have refunded to them lega¬ 
cies which they may have paid, or so much 
as may be necessary to pay the debts of the 
testator ; and in order to insure this, they 
arc generally authorized to require a re¬ 
funding bond. Vide 8 Vin. Ab. 418 ; 18 
Vin. Ab. 273 ; Bac. Ab. Legacies, H. 

REFUSAL. ‘ The act of declining to 
receive or to do something. 

2. A grantee may refuse a title, vide 
Assent; one appointed executor may refuse 


to act as $uch. In some cases, a neglect to 
perforin a duty which the party is required 
by law or his agreement to do, will amount 
to a refusal. 

REGENCY. The authority of the per¬ 
son in monarchical countries insisted with 
the right of governing the state in the name 
of the monarch, during his minority, ab¬ 
sence, sickness or other inability, 
j REGENT. 1. A ruler, a governor. The 
term is usually applied to one who governs 
[ a regency, or rules in the place of another. 

I 2. In the canon law, it signifies a master or 
1 professor of a college. Diet, du Dr. Can. 
li.-t. 3. It sometimes means simply a ruler, 
director, or superintendent; as, in isew 
York, where the board who have the super¬ 
intendence of all the colleges, academies 
and schools, are called the regents of the 
University of the state of New York. 

REG1AM MAJESTATEM. The name 
of an ancient law book, ascribed to David 1. 
of Scotland. It is, according to Dr. Ro¬ 
bertson, a servile copy of Glanville. Ro¬ 
bertson’s Hist, of Charles Y., vol. 1, note 
25, p. 262; Ersk. Prin. B. 1, t. 1, n. 13. 

REGICIDE. The killing of a king, and, 
by extension, of a queen. Theorie 'des 
Lois Criuiinelles, vol. 1, p. 300. 

REGIDOR. Laws of the Spanish em- 
\ pire of the Indies . One of a body, never 
1 exceeding twelve, who formed a part of the 
j ayuntamiento or municipal council in every • 
capital of a jurisdiction. The office of regi- 
dor was held for life; that is to say, during 
I the pleasure of the supreme authority. In 
! most places the office was purchased; in 
some cities, however, they were elected by 
persons of the district, called capitulares . 
12 Pet. R. 442, note. 

REGIMIENTO. Laws of the Spanish 
empire of the Indies . The body ot regi- 
dores, who never exceeded twelve, forming 
a part of the municipal council or ayunta¬ 
miento y in every capital of a jurisdiction. 
12 Pet. Rep. 442, note. 

REGISTER, evidence. A hook contain¬ 
ing a record of facts as they occur, kept by 
public authority ; a register of births, mar¬ 
riages and burials. 

2. Although not originally intended for 
the purposes of evidence, public register* 
are In general adinmissible to prove the 
facts to which they relate. 

3. In Pennsylvania, the registry of 
births, &c. made by any religious society in 
the state, is evidence by act ot assembly, 
but it must be proved as at common law. 
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6 Binu. K. 416. A copy of the register 
of births ami deaths of the Society of 
Friends in England, proved bctorc the lord 
mayor of London by an ex parte affidavit, 
was allowed to be given in evidence to prove 
the death of a person ; 1 Ball. 2 ; and a 
copv of a parish register in Barbadoes, cer¬ 
tified to be a true copy by the rector, proved 
by the oath of a witness, taken before the 
deputv secretary of the island and notary 
public, under his hand and seal, was held 
admissible to prove pedigree; the hand¬ 
writing and office of the secretary being 
proved. 10 Serg. & Rawle, 383. 

4. Iu North Carolina, a parish register 
of births, marriages and deaths, kept pur¬ 
suant to the statute of that state, is evi¬ 
dence of pedigree. 2 Murphey’s R. 47. 

5. In Connecticut, a parish register has 
been received in evidence. 2 Root, R. 99. 
See 15 John. R. 226. Vide 1 Phil. Ev. 
305; 1 Curt. R. 755; 6 Eng. Eccl. R. 
452; Cov. on Conv. Ev. 304. 

REGISTER, commer. law. The certi¬ 
ficate of registry granted to the person or 
persons entitled thereto, by the collector 
of the district, comprehending the port to 
which any ship or vessel shall belong; more 
properly, the registry itself. For the form, 
requisites, &e. of certificate of registry, see 
Act of Con. Dec. 31, 1792; Story’s Laws 
U. S. 269 ; 3 Kent, Coin. 4th ed. 141. 

Register or registrar. An officer 
authorized by law to keep a record called 
a register or registry ; as the register for 
the probate of wills. 

Register for the probate of wills. 
An officer in Pennsylvania, who has gene¬ 
rally the same powers that judges of pro¬ 
bates and surrogates have in other states, 
and the ordinary has in England, in admit¬ 
ting the wills of deceased persons to pro¬ 
bate. 

Register of writs. This is a book 
preserved in the English court of chancery, 
in which were entered, from time to time, 
all forms of writs once issued. 

2. It was first printed and published in 
the reign of Henry VIII. This book is still 
in authority, as containing, in general, an 
accurate transcript of the forms of all writs 
as then framed, and as they ought still to 
be framed in modern practice. 

3. It seems, however, that a variation 
from the register is not conclusive against 
the propriety of a form, if other sufficient 
authority can be adduced to prove its cor¬ 
rectness. Steph. PL 7, 8. 


llEGISTRARIUS. An ancient name 
given to a notary. In England this name 
is confined to designate the officer of some 
court, the records or archives of which are 
in his custody. 

REGISTUUM BREVIUM. The name 

of an ancient book which was a collection 
of writs. See Register of Writs 

REGISTRY. A book authorized by law, 
in which writings are registered or recorded. 
Vide To Record; Register. 

REGNANT. One having authority as 
a king; one in the exercise of royal au¬ 
thority. 

REGRATING, crim . law. Every prac¬ 
tice or device, by act, conspiracy, words, or 
news, to enhance the price of victuals or 
other merchandise, is so denominated. 3 
Inst. 196 ; 1 Russ, on Ci\ 169. 

2. In the Roman law, persons who mo¬ 
nopolized grain, and other produce of the 
earth, were called dardanarii , and were 
variously punished. Big. 47, 11, 6. 

REGRESS. Returning; going back; 
opposed to ingress, (q. v.) 

REGULAR DEPOSIT. One where 
the tiling deposited must be returned. It 
is distinguished from an irregular de¬ 
posit. 

Regular and irregular process, 
Regular process is that which has been 
lawfully issued by a court or j magistrate, 
having competent jurisdiction. Irregular 
process is that which has been illegally 
issued. 

2. When the process is regular , and tlie- 
defendant has been damnified, as in the case 
of a malicious arrest, his remedy is by an 
action on the case, and not trespass : when 
it is irregular , the remedy is by action of 
trespass. 

3. If the process be wholly illegal or 
misapplied as to the person intended to bo 
arrested, without regard to any question of 
fa-ct, or whether innocent or guilty, or the 
existence of any debt, then the party impri¬ 
soned may legally resist the arrest and im 
prisonment, and may escape, be rescued, or 
even break prison ; but it the process and 
imprisonment were in form legal, each of 
these acts would be punishable, however 
innocent the defendant might be, for he 
ought to submit to legal process, and obtain 
his release by due course of law. 1 Chit. 
Pr. 637 ; 5 East, R. 304, 308; S. C. 1 
Smith’s Rep. 555 ; 6 T. R. 234; Foster, C. 
L. 312 ; 2 Wils. 47; 1 East, I\ C. 310, 
Hawk. B. 2, c. 19, s. 1, 2. 



438 


EEI 


EEL 


4. When a party has been arrested on 
process which has afterwards been set aside 
for irregularity, he may bring an action of 
trespass and recover damages as well against 
the attorney who issued it, as the party, 
though sucK process will justify the officer 
who executed it. 8 Adolph. & Ell. 449 ; 
S. 0. 35 E. C. L. R. 433 ; 15 East, R. 615, 
note c ; 1 Stra. 509 ; 2 W. Bl. Rep. 845; 
2 Conn. R. 700; 9 Conn. 141; 11 Mass. 
500 : 6 Greenl. 421 ; 3 Gill & John. 377 ; 
1 Bailey, R. 441 ; 2 Litt. 234; 3 S. & R. 
139; 12 John. 257; 3 Wils. 376; and 
vide Malicious Prosecution . 

REHABILITATION. The act by which 
a man is restored to his former ability, of 
which he had been deprived by a convic¬ 
tion, sentence or judgment of a competent 
tribunal. 

REHEARING. A second consideration 
which the court gives to a cause, on a second 
argument. 

2. A rehearing takes place principally 
when the court has doubts on the subject 
to be decided; but it cannot be granted by 
the supreme court after the cause has been 
remitted to the court below to carry into 
effect the decree of the supreme court. 7 
Wheat. 58. 

RE I INTERYENTUS. When a party 
is imperfectly bound in an obligation, he 
may, in general, annul Such imperfect obli¬ 
gation ; but when he has permitted the 
opposite party to act as if his obligation or 
agreement were complete, such things have 
intervened as to deprive him of the right 
to rescind such obligation ; these circum¬ 
stances are the rei intervcnlus . 1 Bell’s 

Com. 328, 329, 5th ed.; Burt. Man. P. R. 
128 

RE-INSURANCE, mar. contr . An 
insurance made by a former insurer, his 
executors, administrators, or assigns, to 
protect himself and his estate from a risk 
to which they were liable by the first in¬ 
surance. 

2. It differs from a double insurance 
(q. v.) in this, that in the latter cases, the 
insured makes two insurances on the same 
risk and the same interest. 

3. The insurer on a re-insurance is 
answerable only to the party whom he has 
insured, and not to the original insured, 
who can have no remedy against him in 
case of loss, even though the original in¬ 
surer become insolvent, because there is no 
privity of contract between them and the 
original insured. 3 Kent, Com. 227; Park. 


on Ins. c. 15, p. 276 ; Marsh. Ins. B. 1, ., 
4, s. 4. 

REISSUABLE NOTES. Bank notes, 
which after having been once paid, may 
again be put into circulation, are so called. 

2. They cannot properly be called valu¬ 
able securities, while in the hands of the 
maker; but, in an indictment, may properly 
be called goods and chattels. Ry. & Mood. 
C. C. 218 ; vide 5 Mason’s R. 537 ; 2 Russ, 
on Cr. 147. And such notes would fall 
within the description of promissory notes. 
2 Leach, 1090, 1093; Russ. & Ry. 232. 
Vide Bank note; Mote; Promissory note. 

REJOINDER, pleadings . The name 
of the defendant’s answer to the plaintiff ’s 
replication. 

2. The general requisites of a rejoinder, 
are, 1. It must be triable. 2. It must not 
be double, nor will several rejoinders be 
allowed to the same declaration. 3. It 
must be certain. 4. It must be direct and 
positive, and not merely by way of recital 
or argumentative. 5. It must not be re¬ 
pugnant or insensible. 6. It must be con¬ 
formable to, and not depart from the plea. 
Co. Litt. 304; 6 Com. Dig. 185; Archb. 
Civ. PI. 278; U. S. Dig. Pleading, XIII. 

RELAPSE. The condition of one who, 
after having abandoned a course of vice 
returns to it again. Vide Recidive . 

RELATION, civil law . The report 
which the judges made of the proceedings 
in certain suits to the prince were so called. 

2. These relations took place when the 
judge had no law to direct him, or when the 
laws were susceptible of difficulties; it was 
then referred to the prince, who was the 
author of the law, to give the interpreta¬ 
tion. These reports were made in writing 
and contained the pleadings of the parties, 
and all the proceedings, together with the 
judge’s opinion, and prayed the emperor to 
order what should be done. The ordinance 
of the prince thus required was called a re¬ 
script. (q. v.) The use of these relations 
was abolished by Justinian, Nov. 125. 

Relation, contracts , construction. When 
an act is done at one time, and it operates 
upon the thing as if done at another time, 
it is said to do so by relation ; as, if a man 
deliver a deed as an escrow, to be delivered 
by the party holding it, to the grantor, on 
the performance of some act, the delivery to 
the latter will have relation back to the first 
delivery. Termes de la Ley. Again., if a 
partner be adjudged a bankrupt, the part¬ 
nership is dissolved, and such dissolution 
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relates back to the time when the commis¬ 
sion issued. 3 Kent, Com. 33. Vide 18 
Vin. Ab. 285; 4 Com. Dig. 245; 5 Id. 
339; Litt. 8 . C. 462-466; 2 John. 510; 4 
John. 230; 15 John. 309; 2 Har. & John. 
151 ; and the article Fiction . 

RELATIONS, kindred . In its most 
extensive signification, this term includes 
all the kindred of the person spoken of. In 
a more limited sense, it signifies those per¬ 
sons who are entitled as next of kin under 
the statute of distribution. 

2. A legacy to “ relations” generally, 
or to “ relations by blood or marriage,” 
without enumerating any of them, will, 
therefore, entitle to a share, such of the 
testator’s relatives as would be entitled 
under the statute of distributions in the 
event of intestacy. 1 Madd. Ch. R. 45 ; 

1 Bro. C. C. 33. See the cases referred 
to under the word Relations, article Con- 
struction . 

3. Relations to either of the parties, 
even beyond the ninth degree, have been 
holden incapable to serve on juries. 3 Chit. 
Pr. 795, note c. 

4. Relationship or affinity is no objec¬ 
tion to a witness, unless in the case of hus¬ 
band and wife. See Witness . 

RELATOR. A rehearser or teller ; one 
who, by leave of court, brings an informa¬ 
tion in the nature of a quo warranto . 

2. At common law, strictly speaking, 
no such person as a relator to an informa¬ 
tion is known ; he being a creature of the 
statute 9 Anne, c. 20. 

3. In this country, even where no 
statute similar to that of Anne prevails, in¬ 
formations are allowed to be filed by private 
persons desirous to trj their rights, in the 
name of the attorney general, and these are 
commonly called relators ; though no judg¬ 
ment for costs can be rendered for or 
against them. 2 Dali. 112 ; 5 Mass. 231; 
15 Serg. & Rawle, 127 ; 3 Serg. & Rawle, 
52 ; Ang. on Corp. 470. In chancery the 
relator is responsible for costs. 4 Bouv. 
Inst. n. 4022. 

RELATIVE. One connected with 
another by blood or affinity ; a relation, a 
kinsman or kinswoman. In an adjective 
sense, having relation or connexion with 
gome other person or thing; as relative 
rights, relative powers. 

Relative powers. Those which relate 
to land, so called to distinguish them from 
those which are collateral to it. 

2 . These powers are appendant , as 


where a tenant for life has a power of 
making leases in possession. They are in 
gross when a person has an estate in the 
land, with a power of appointment, the exe¬ 
cution of which falls out of the compass of 
his estate, but, notwithstanding, is annexed 
in privity to it, and takes effect in the ap¬ 
pointee out of an interest appointed in the 
appointer. 2 Bouv. lust. n. 1930. 

Relative rights. Those to which a 
person is entitled in consequence of his re¬ 
lation with others : such as the rights of a 
husband in relation to his wife; of a 
father, as to his children; of a master, as 
to his servant; of a guardian, as to his 
ward. 

2. In general, the superior may main¬ 
tain an action for an injury committed 
against his relative rights. See 2 Bouv. 
Inst. n. 2277 to 2296 ; 3 Bouv. Inst, n 
3491 ; 4 Bouv. Inst. n. 3615 to 3618. 

RELEASE. Releases are of two kinds 
1. Such as give up, discharge, or abandon 
a right of action. 2. Such as convey a 
man’s interest or right to another, who has 
possession of it, or some estate in the same. 
Touch. 320 ; Litt. see. 444 ; Nels. Ab. h. 
t.; Bac. Ab. h. t.; Vin. Ab. h. t.; Rollers 
Ab. h. t.; Com. Dig. h. t. 

Release, contracts . A release is the 
giving or discharging of a right of action 
which a man has or may claim against 
another, or that which is liis. Touchs. 320 ; 
Bac. Ab. h. t.; Co. Litt. 264 a. 

2. This kind of a release is different 
from that which is used for the purpose of 
conveying real estate. Here a mere right 
is surrendered; in the other case not only a 
right is given 14 ), but an interest in the 
estate is conveyed, and becomes vested in 
the release. 

3. Releases may be considered, as to 
their form, their different kinds, and their 
effect. § 1. The operative words of a 
release are remise, release, quitclaim, dis¬ 
charge and acquit; but other words will 
answer the purpose. Sid. iiC5; Cro. J ac. 
696 ; 9 Co. 52 ; Show. 331. 

4 . —§ 2. Releases are cither express, or 
releases in deed ; or those arising by opera¬ 
tion of law. An express release is one 
which is distinctly made in the deed ; a re¬ 
lease by operation of law, is one which 
though not expressly made, the law pre¬ 
sumes in consequence of some act of the 
releasor ; for instance, when one of several 

j joint obligors is expressly released, th4 
I others are also released by operation of law 
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3 Salk. 298 ; Hob. 10 ; Id. CG ; Noy, G 2 5 

4 Mod. 380 ; 7 Johns. Rep. 207. 

5. A release may also be implied : as, 
if a creditor voluntarily deliver to his debtor 
the bond, note, or other evidence of his 
claim. And when the debtor is in posses¬ 
sion of such security, it will be presumed 
that it has been delivered to him. Doth. 
Obi. n. 608, GOO. 

6 . —§ 3. As to their effect, releases 1st, 
acquit the releasee : and 2 dly, enable him 
to be examined as a witness. 

7. — 1 st. Littleton says a release of al 
demands is the best and strongest release. 
Sect. 508. Lord Coke, on the contrary, 
says claims is a stronger word. Co. Lit. 
291 b. 

8 . In general the words of a release 
will be restrained by the particular occasion 
of giving it. 3 Lev. 273 ; 1 Show. 151 ; 2 
Med. 108, n.; 2 Show. 47 ; T. Itayni. 399 ; 
3 Mod. 277 ; Palm. 218 ; 1 Lev. 235. 

9. The reader is referred to the follow¬ 
ing cases where a construction has been 
given to the expressions mentioned. A re¬ 
lease of “ all actions, suits and demands , 55 
3 Mod. 277 : “ all actions, debts, duties, 
and demands , 55 Ibid. 1 and 04 ; 3 Mod. 
185; 8 Co. 150 b ; 2 Snund. 6 a ; “ all de¬ 
mands , 55 5 Co. 70, b ; 2 Mod. 281 ; 3 Mod. 
278 ; 1 Lev, 99 ; Salk. 578 ; 2 Kollo’s Rep. 
20; 12 Mod. 465 ; 2 Conn. Rep. 120 ; “ all 
actions, quarrels, trespasses , 55 Dy. 2171 pi. 
2 ; Cro. Jac. 487; “ all errors, and all 
actions, suits, and writs of error what¬ 
soever , 55 T. Ray. 399 ; u all suits , 55 8 Co. 
150 ; “ of covenants,” 5 Co. 70 b. 

10. —2d. A release by a witness where 
lie has an interest in the matter which is 
the subject of the suit; or release by the 
party on whose side he is interested, ren¬ 
ders him competent. 1 Phil. Ev. 102 , and 
the cases cited in n. a. Vide 2 Cliitt. It. 
329; ID. & R. 361 ; Harr. Rig. h. t.; 
Bouv. Inst. Index, h. t. 

Release, estates . The <c conveyance of 
a man’s interest or right, which lie hath 
unto a thing, to another that hath the pos¬ 
session thereof, or some estate therein. 
Touch. 320. 

2 . The words generally used in such 
conveyance, are, “ remised, released, and 
forever quit claimed . 55 Litt. sec. 445. 

3. Releases of land are, in respect of 
their operation, divided into four sorts. 
1- Releases that enure by way of passing 
the estate, or mitter Pestate. (q. v.R 2. 
Releases that enure by way of passing the 


right, or mitter le droit. 3 . Releases that 
enure by enlargement of the estate ; and 4 . 
Releases that enure by way of extinguish¬ 
ment. Vide 4 Cruise, 71 ; Co. Lit. 264 ; 3 
Marsh. Decis. 185; Grill). Ten. 82 ; 2 Sumn. 
R. 487 ; 10 Pick. It. 195 ; 10 John. R. 
456 ; 7 Mass. R. 381 ; 8 Pick. R. 143; 5 
liar. & John. 158 ; 2 N. H. Rep. 402; 5 
Paige’s It. 299. 

RELEASEE. A person to whom a re¬ 
lease is made. 

RELEASOR. lie who makes a release. 
RELEGATION, civil law . Among the 
Romans relegation was a banishment to a 
certain place, and consequently was an in¬ 
terdiction of all places except the one 
designated. 

2. It differed from deportation, (q. v.) 
Relegation and deportation agree in these 
particulars; 1 . Neither could be in a 
Roman city or province. 2. Neither caused 
the party punished to lose lii.s liberty. Inst. 
1,16, 2 ; l)igest, 48, 22 , 4 ; Code, 9 , 17, 20 . 

3. Relegation and deportation diilcred 
in this. 1. Because deportation deprived 
of the right of citizenship, which was pre¬ 
served notwithstanding the relegation. 2 . 
Because deportation was always perpetual, 
and relegation was generally for a limited 
time. 3. Because deportation was always 
attended with confiscation of property, 
although not mentioned in the sentence; 
while a loss of property was not a conse- ' 
quence of relegation unless it was perpetual, 
or made a part of the sentence. Inst. 1 , 
12, 1 & 2 ; Rig. 48, 20, 7, 5 ; Id. 48, 22 , 

1 to 7 ; Code, 9, 47, 8 . 

RELEVANCY. By this term is under¬ 
stood the evidence which is applicable to 
the issue joined; it is relevant when it is 
applicable to the issue, and ought to be ad¬ 
mitted ; it is irrelevant , when it does not 
apply ; and it ought then to be excluded. 3 
Iiawks, 122; 4 Litt. Rep. 272 ; 7 Mart. 
Lo. R. N. S. 198. See Greenl. Ev. § 49, 
et scq.; 1 Phil- Ev. 1G9 ; 11 S. & R. 134; 

7 Wend. R. 359 ; 1 Rawle, R. 311; 3 Pet. 

R. 336; 5 Ilarr. & Johns. 51, 5G; 1 
Watts. & Serg. 362; 6 Watts. R. 266; 1 

S. & R. 298. 

RELEVANT EVIDENCE. That which 
is applicable to the issue and which ought 
to be received ; the phrase is used in oppo¬ 
sition to irrelevant evidence, which is that 
which is not so applicable, and which must 
be rejected. Vide Relevancy . 

RELICT. A widow ; as A B. relict of 
C D. 
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RELICT A VERIFICATIONS. When 
a judgment is confessed by cognomt actionem 
after pica pleaded, and then the pica is 
withdrawn, it is called a confession or cog - 
novit actionem relict a verification. He 
acknowledges the action having abandoned 
bis plea. See 5 Ilalst. 332. 

RELICTION. An increase of the land 
by the sudden retreat of the sea or a river. 

* 2. Relic ted lands arising from the sea 
and in navigable rivers, (q. v.) generally be¬ 
long to the state ; and all relicted lands of 
unnavi gable rivers generally belong to the 
proprietor of the estate to which such rivers 
act as boundaries. Schultes on Aqu. 
Rights, 138 : Ang. on Tide Wat. 75. But 
this reliction must be from the sea in its 
usual state; for if it should inundate the 
land, and then recede, this would be no re¬ 
liction. Harg. Tr. 15. Vide Ang. on 
Wat. Co. 220. 

3. Reliction differs from avulsion, (q. v.) 
and from alluvion, (q. v.) 

RELIEF, Engl, law . A relief was an 
incident to every feudal tenure, by way of 
fine or composition with the lord for taking 
up the estate which was lapsed or fallen in 
by the death of the last tenant. At one 
lime the amount was arbitrary ; but after¬ 
wards the relief of a knight’s fee became 
fixed at one hundred shillings. 2 Bl. Com. 
65. 

Relief, practice. That assistance which 
a court of chancery will lend to a party, to 
annul a contract tinctured with fraud, or 
where there has been a mistake or accident; 
courts of equity grant relief to all parties 
in cases where they have rights, ex czquo et 
bono , and modify and fashion that relief 
according to circumstances. 

RELIGION. Real piety in practice, 
consisting in the performance of all known 
duties to God and our fellow men. 

2. There are many actions which cannot 
be regulated by human laws, and many du¬ 
ties are imposed by religion calculated to 
promote the happiness of society. Besides, 
there is an infinite number of actions, which 
though punishable by society, may be con¬ 
cealed from men, and which the magistrate 
cannot punish. In these cases men-are re¬ 
strained by the knowledge that nothing can 
be hidden from the eyes of a sovereign in- 
telligent Being ; that the soul never dies, I 
that there is a state of future rewards and 
punishments , in fact that the most secret 1 
crimes will be punished. True religion 
then offers succors to the feeble, consola¬ 


tions to the unfortunate, and fills the wicked 
with dread. 

3. What Montesquieu says of a prince, 
applies equally to an individual. “ A 
prince,” says he, “ who loves religion, is 
a lion, which yields to the hand that ca¬ 
resses him, or to the voice which renders 
him tame. He who fears religion and hate^ 
it, is like a wild beast, which gnaws the 
chain which restrains it from falling on 
those within its reach. He who has no 
religion is like a terrible animal which feels 
no liberty except when it devours its vic¬ 
tims or tears them in pieces.” Esp. des 
Lois, liv. 24, c. 1. 

4. But religion can be useful to man 
only when it is pure. The constitution of 
the United States has, therefore, wisely pro¬ 
vided that it should never be united with 
the state. Art. 6, 3. 

Vide Christianity; Religious test; Theo¬ 
cracy. 

RELIGIOUS TEST. The constitution 
of the United States, art. 6, s, 3, declares 
that “ no religious test shall ever be re¬ 
quired as a qualification to any office, or 
public trust under the United States.” 

2. This clause was introduced for the 
double purpose of satisfying the scruples 
of many respectable persons, w T bo feel an 
invincible repugnance to any religious test 
or affirmation, and to cut off forever every 
pretence of any alliance between church 
and state in the national government. Story 
on the Const. § 1841. 

RELINQUISHMENT, practice. A for¬ 
saking, abandoning, or giving over a right; 
for example, a plaintiff may relinquish j 
bad count in a declaration, and proceed 
on the good: a man may relinquish a part 
of his claim in order to give a court juris¬ 
diction. 

RELOCATION, Scotch law , contracts. 
To let again ; to renew a lease, is called 
a relocation. 

2. When a tenant holds over after the 
expiration of his lease, with the consent 
of his landlord, this will amount to a relo¬ 
cation. 

REMAINDER, estates. The remnant 
of an estate in lands or tenements expectant 
on a particular estate, created together with 
the same, at one time. Co. Litt. 143 a. 

2. Remainders are either vested or con¬ 
tingent. A vested remainder is one by 
which a present interest passes to the party, 
though to be enjoyed in future; and by 
which the estate is invariably fixed to re- 
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main to a determinate person, after the par¬ 
ticular estate has been spent. Vide 2 Johns. 
R. 288 ; 1 Ycates, R. 840. 

3. A contingent remainder is one which 
is limited to take effect on an event or con¬ 
dition, which may never happen or.be per¬ 
formed, or which may not happen or be 
performed till after the determination of 
the preceding particular estate in which 
case such remainder never can take effect. 
' 4. According to Mr. Fearne, contingent 
remainders may properly be distinguished 
into four sorts : 1. Where the remainder 

depends entirely on a contingent determina¬ 
tion of the preceding estate itself. 2. Where 
the contingency on which the remainder is 
to take effect, is independent of the deter¬ 
mination of the preceding estate. 3. Where 
the condition upon which the remainder is 
limited, is certain in event, but the deter¬ 
mination of the particular estate may hap¬ 
pen before it. 4. Where the person, to 
whom the remainder is limited, is not yet 
ascertained, or not yet in being. Fearne, 5. 

5. The pupillary substitutions of the 
civil law somewhat resembled contingent 
remainders. 1 Brown’s Civ. Law, 214, n.; 
Burr. 1623. Vide, generally, Viner’s Ab. 
h. t. ; Bae. Ab. h. t.; Com. Dig. h. t.; 4 
Kent, Com. 189 ; Yelv. l,n. ; Cruise, Dig. 
tit. 16; 1 Supp. to Ves. jr. 184; Bouv. 
Inst. Index, h. t. 

REMAINDER-MAN. One who is en¬ 
titled to the remainder of the estate after a 
particular estate carved out of it has expired. 

TO REMAND. To send back or recom¬ 
mit. When a prisoner is brought before a 
judge on a habeas corpus , for the purpose 
of obtaining bis liberty, the judge hears the 
case, and either discharges him or not; 
when there is cause for his detention, he 
remands him. 

REMANDING A CAUSE, practice . 
The sending it back to the same court, out 
of which it came, for the purpose of bav¬ 
in & some action on it there. March, R. 
100. 

REMANENT PRO DEFECTU EMP- 
TORUM, practice . The return made by 
the sheriff to a writ of execution when he 
has not been able to sell the property seized, 
that the same remains unsold for want of 
buyers: in that case the plaintiff is entitled 
to a venditioni exponas . Com. Dig. Exe¬ 
cution, C. 8. 

RE MANET, practice . The causes which 
are entered for trial, and which cannot fee 
tried during tho term, are remanets . Lee’s 


Diet. Trial, vii.; 1 Sell. Pr. 434; 1 Phil. 
Ev. 4. 

REMEDIAL. That which affords a 
remedy; as, a remedial statute, or one 
which is made to supply some defects or 
abridge some superfluities of the common 
law. 1 Bl. Com, 86. The term remedial 
statute is also applied to those acts which 
give a new remedy. Esp. Pen. Act. 1. 

REMEDY. The means employed to 
enforce a right or redress an injury. 

2, The importance of selecting a proper 
remedy is made strikingly evident by the 
following statement. “ Recently a common 
law barrister , very eminent for his legal 
attainments, sound opinions, and* great prac¬ 
tice, advised that there was no remedy what¬ 
ever against a married woman, who, having 
a considerable separate estate, had joined 
with her husband in a promissory note for 
.£2500, for a debt of her husband, because 
he was of opinion that the contract of a 
married woman is absolutely void, and re¬ 
ferred to a decision to that effect, viz. 
Marshall v . Rutton, 8 T. R. 545, he not 
knowing, or forgetting, that in equity , under 
such circumstances, payment might have 
been enforced out of the separate estate. 
And afterwards, a very eminent equity 
counsel , equally erroneously advised, in the 
same case, that the remedy was only in 
equity , although it appeared upon the face 
of the case, as then stated , that, after the 
death of her husband, the wife had promised 
to pa) 7 , in consideration of forbearance, and 
upon which promise she might have been 
arrested and sued at law. If the common 
law counsel had properly advised proceed¬ 
ings in equity, or if the equity counsel had 
advised proceedings by arrest at law , upon 
the promise, after the death of the husband, 
the whole debt would have been paid. But, 
upon this latter opinion, a bill in chancery 
was filed, and so much time elapsed before 
decree, that a great part of the property 
was dissipated, and the wife escaped, with 
the residue, into France, and the creditor 
thus wholly lost his debt , which would have 
been recovered, if the proper proceedings 
had been adopted in the first or even second 
instance. This is one of the very numerous 
cases almost daily occurring, illustrative 
of the consequences of the want of, at 
least, a general knowledge of every branch 
of law.” 

3. Remedies may be considered in rela¬ 
tion to 1. The enforcement of contracts. 
2. The redress of torts or injuries. 
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4. —§ 1. The remedies for the enforce¬ 
ment of contracts arc generally by action. 
The form of these depend upon the nature 
of the contract. They will be briefly con¬ 
sidered, each separately. 

5. —1. The breach of parol or simple 
contracts, whether verbal or written— 
express or implied—for the payment of 
money, or for the performance or omission 
of any other act, is remediable by action 
of assumpsit, (q. v.) This is the proper 
remedy, therefore, to recover money lent, 
paid, and had and received to the use of 
the plaintiff; and in some cases though the 
money have been received tortiously or by 
duress of the person or goods, it may be 
recovered in this form of action, as, in that 
case, the law implies a contract. 2 Ld. 
Raym. 1216 ; 2 EL R. 827 ; 3 Wils. R. 
304; 2 T. R. 144; 3 Johns. R. 183. This 
action is also the proper remedy upon 
wagers, feigned issues, and awards when 
the submission is not by deed, and to 
recover money due on foreign judgments ; 
4 T. R. 493 ; 3 East, R. 221 ; 11 East, R' 
124; and on by-laws. 1 B. k P. 98. 

6. —2. To recover money due and unpaid 
upon legal liabilities, Hob. 206 ; or upon 
simple contracts either express or implied, 
whether verbal or written, and upon con¬ 
tracts under seal or of record: Bull. N. 
P. 167 ; Com. Dig. Debt, A 9 ; and on 
statutes by a party grieved, or by a common, 
informer, whenever the demand is for a 
sum certain, or is capable of being readily 
reduced to a certainty; 7 Mass. R. 202; 3" 
Mass. R. 309, 310 ; the remedy is by action 
of debt. Vide Debt . 

7. —3. When a covenantee has sus¬ 
tained damages in consequence of the 
non-performance of a promise under sea/, 
whether such promise be contained in a 
deed poll, indenture, or whether it be 
express or implied by law from the terms 
of the deed; or whether the damages be 
liquidated or unliquidated, the proper 
remedy is by action of covenant. Vide 
Covenant . 

8-—4. For the detention of a chattel, 
which the party obtained by virtue of a 
contract, as a bailment, or by some other 
lawful means, as by finding, the owner may 
in general support an action of detinue, 
(q. v.) and replevin ; (q. v.) or when he has 
converted the property to his own use, 
trover and conversion, (q. v.) 

2. Remedies for the redress of 
injuries. These remedies are either public, 


by indictment, when the injury to th w 
individual or to his property affects the 
public; or private, when the tort is only 
injurious to the individual. 

10. There are three kinds of remedies, 

namely, 1. The preventive. 2. That w hich 
seeks for a compensation . 3. That which 

has for its object punishment. 

11. —1. The preventive, or removing, or 
abating remedies, are those which may be 
by acts of the party aggrieved, or by the 
intervention of legal proceedings; as, in 
the case of injuries to the person, or to 
personal or real property, defence, resist¬ 
ance, recaption, abatement of nuisance, and 
surety of the peace, or injunction in equity 
and perhaps some others. 

12. —2. Remedies for compensation are 
those which may be either by the acts of 
the party aggrieved, or summarily before 
justices, or by arbitration, or action, or suit 
at law or in equity. 

13. —3. Remedies which have for their 
object punishments, or compensation and 
punishments, are cither summary proceed¬ 
ings before magistrates, or indictment, &c. 
The party injured in many cases of private 
injuries, which are also a public offence, as, 
batteries and libels, may have both reme¬ 
dies, a public indictment for the criminal 
offence, and a civil action for the private 
wrong. When the law gives several reme¬ 
dies, the party entitled to them may select 
that best calculated to answer his ends. 
Vide 2 Atk. 344 : 4 Johns. Ch. R. 140 ; 6 
Johns. Ch. Rep. 78 ; 2 Conn. R. 353 ; 10 
Johns. R. 481 ; 9 Serg. k Rawle, 302. In 
felony and some other cases, the private 
injury is so far merged in the public crime 
that no action can be maintained for it, at 
least until after the public prosecution shall 
have been ended. Vide Civil remedy . 

14. It will be proper to consider, 1. 
The private remedies, as they seek the 
prevention of offences, compensation for 
committing them, and the punishment of 
their authors. 2. The public remedies, 
which have for their object protection and 
punishment. 

15. —1. Private remedies . When the 
right invaded and the injury committed are 
merely private, no one has a right to inter¬ 
fere or seek a remedy except the party 
immediately injured and his professional 
advisers. But when the remedy ie even 
nominally public, and prosecuted in the 
name of the commonwealth, any one may 
institute the proceedings, although not 
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privately injured. 1 Salk. 174; 1 Atk. 
221; 3 M. & S. 71. 

16. Private remedies are, 1. By the 
act of the party, or by legal proceedings to 
prevent the commission or repetition of 
an injury, or to remove it; or, 2. They are 
to recover compensation for the injury 
■which has been committed. 

17. —1. The preventive and removing 
remedies are principally of two descriptions, 
namely, 1st. Those by the act of the party 
himself, or of certain relations or third 
persons permitted by law to interfere, as 
with respect to the person , by self-defence, 
resistance, escape, rescue, and even prison 
breaking, when the imprisonment is clearly 
illegal; or in case of personal property , by 
resistance or recaption ; or in case of real 
property , by resistance or turning a tres¬ 
passer out of his house or off his land, 
even with force ; 1 Saund. 81, 140, note 4 ; 
or by apprehending a wrong-doer, or by 
reentry and regaining possession, taking 
care not to commit a forcible entry, or a 
breach of the peace ; or, in case of nui¬ 
sances, public or private, by abatement ; 
vide Abatement of nuisances ; or remedies 
by distress, (q. v.) or by set off or retainer. 
See, as to remedies by act of the parties, 
1 Dane’s Ab. c. 2, p. 130. 

18. —2. When the injury is complete or 
continuing, the remedies to obtain compen¬ 
sation are either specific or in damages. 
These are summary before justices of the 
peace or others ; or formal, either by action 
or suit in courts of law or equity, or in the 
admiralty courts. As an example of sum¬ 
mary proceedings may be mentioned the 
manner of regaining possession by applying 
to magistrates against forcible entry and 
detainer, where the statutes authorize the 
proceedings. Formal proceedings are in¬ 
stituted when certain rights have been 
invaded. If the injury affect a legal right, 
then the remedy is in general by action in 
a court of law ; but if an equitable right, 
or if it can be better investigated in a 
court of equity, then the remedy is by bill. 
Vide Chancery. 

19. —2. Public remedies . These may be 
divided into such as are intended to prevent 
crimes, and those where the object is to 
punish them. 1. The preventive remedies 
may be exercised without any warrant either 
by a constable, (q. v.) or other officer, or 
even by a private citizen. Persons in the 
act of cornnittiflg a felony or a breach of 
the peace may be arrested by any one. 


i Vide Arrest . A public nuisance may 
j be abated, without any other warrant or 
authority than that given by the law. Vide 
Nuisance. 2. The proceedings intended 

as a punishment foj; offences, are citlici 
summary , vide Conviction ; or by indict¬ 
ment, (q. v.) 

20. Remedies are specific and cumula¬ 
tive; the former are those which can alone 
he applied to restore a right or punish a 
crime ; for example, where a statute makes 
unlawful what was lawful before, and givos 
a particular remedy, that is specific and 
must he pursued, and no other. Oro. Jac. 
644; 1 Salk. 45 ; 2 Burr. 803. But when 
an offence was antecedently punishable by 
a common law proceeding, as by indictment, 
and a statute prescribes a particular remedy, 
there such particular remedy is cumulative, 
and proceedings may be had at common law 
or under the statute. 1 Saund. 134, n. 4. 
Vide Bac. Ab. Actions in general, B ; 
Bouv. Inst. Index, h. t. ; Actions ; Arrest: 
Civil remedy; Election of Actions . 

REMEMBRANCERS, Eng. law . Officers 
of the exchequer, whose duty it is to remind 
the lord treasurer and the justices of that 
court of such things as are to be called and 
attended to for the benefit of the crown. 

REMISE. A French word, which lite¬ 
rally means a surrendering or returning a 
debt or duty. 

2. It is frequently used in this sense in 
releases; as, u remise, release and forever 
quit-claim.”* In the French law the word 
'remise is ^synonymous with our word release . 
Poth. Du Contr. dc Change, n. 176; Dal- 
loz, Diet, h. t.; Mcrl. Rep. h. t. 

REMISSION, civil law. A release. 

2. The remission of the debt is either 
conventional, when it is expressly granted 
to the debtor by a creditor having a ca¬ 
pacity to alienate ; or taeit, when the cre¬ 
ditor voluntarily surrenders to his debtor 
the original title under private signature 
constituting the obligation. Civ. Code of 
Lo. art. 2195. 

3. By remission is also understood a 
forgiveness or pardon of an offence. It has 
the effect of putting back the offender into 
the same situation he was before the com¬ 
mission of the offence. Remission is gene¬ 
rally granted in cases where the offence 
was involuntary, or committed in self- 
defence. Poth. Pr. Civ. sect. 7, art. 2, § 2. 

4. Remission is also used by common 
lawyers to expreses the act by which a for¬ 
feiture or penalty is forgiven. 10 Wheat. 246. 
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TO REMIT. To annul a fine or for¬ 
feiture. 

2. This is generally done by the courts 
where they have a discretion by law : as, 
for example, when a juror is fined for non- 
attendance in court, after being duly sum¬ 
moned, and, on appearing, he produces 
evidence to the court that he was sick and 
unable to attend, the fine will be remitted 
bv the court. 

» m • 

3. In commercial law, to remit is to 

send money, bills, or something which will 
answer the purpose of money. 

REMITTANCE, comm. law. Money 
sent by one merchant to another, either in 
specie, bill of exchange, draft or otherwise. 

REMITTEE, contracts. A person to 
whom a remittance is made. Story on 
Rail in. § 75. 

REMITTER, estates. To be placed back 
in possession. 

2. When one having a right to lands is 
out of possession, and afterwards the free¬ 
hold is cast upon him by some defective 
title, and he enters by virtue of that title, 
the law remits him to his ancient and more 
certain right, and, by an equitable fiction, 
supposes him to have gained possession 
under it. 3 Bl. Coin. 190; 18 Via. Ab. 
431 : 7 Com. Dig. 234. 

REMITTIT DAMN A. An entry on the 
record, by which the plaintiff* declares that 
lie remits the damages or a part of the da¬ 
mages which have been awarded him by the 
jury, is so called. 

2. In some cases a misjoinder of actions 
may be cured by the entry of a remittit 
damna. 1 Chit. PI. *207. 

REMITTOR, contracts . A person who 
makes a remittance to another. 

REMITTITUR DAMNUM,or DAMNA, 
practice. The act of the plaintiff upon 
the record, whereby he abates or remits the 
excess of damages found by the jury beyond 
the sum laid in the declaration. See 1 
Saund. 285, n. 6 ; 4 Conn. 109 ; Bouv. 
In^t. Index, h. t. 

Remittitur op record. After a record 
has been removed to the supreme court, 
and a judgment has been rendered, it is to 
be remitted or sent back to the court be¬ 
low, for the purpose of re-trying the cause, 
when the judgment has been reversed, or 
of issuing an execution when it has been 
affirmed. The act of so returning the re¬ 
cord, and the writ issued for that purpose, 
bear the name of remittitur. 

REMONSTRANCE. A petition to a 
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court, or deliberative or legiolative body, in 
which those who have signed it request that 
something which it is in contemplation to 
perform shall not be done. 

REMOTE. At a distance; afar off; 
not immediate. A remote cause is not in 
general sufficient to charge a man with the 
commission of a crime, nor with being the 
author of a tort. 

2. When a man suffers an injury in 
consequence of the violation of a contract, 
he is in general entitled to dan ages fi r the 
violation of such contract, but not for re¬ 
mote consequences, unconnected with the 
contract, to which he may he subjected ; as, 
for example, if the maker of a promissory 
note should not pay it at maturity; the 
holder will be entitled to damages arising 
from the breach of the contract, namely, 
the .principal and interest; but should the 
holder, in consequence of the non-payment 
of such note, be compelled to stop payment, 
and lose his credit and his business, the 
maker will not be responsible for such 
losses, on account of the great remoteness 
of the cause ; so if an agent who is bound 
to account should neglect to do so, and a 
similar failure should take place, the agent 
would not be responsible for the damages 
thus caused. 1 Brock. Cir. C. R. 103; 
see 3 Pet. 69, 84, 89 ; 5 Mason’s R. 161 ; 
3 Wheat. 560 : 1 Story, R. 157 ; 3 Sumn. 
R. 27, 270 ; 2 Sm. & Marsh. 340 ; 7 Hid, 
61. Vide Cause . 

REMOVAL FROM OFFICE. The act 
of a competent officer or of the legislature 
which deprives an officer of his office. It 
may be express, that is, by a notification 
that the officer has been removed, or im¬ 
plied, by the appointment of another per¬ 
son to the same office. Wallace’s C. C. R. 
118. See 13 Pet. 130 ; 1 Cranch, 137. 

REMOVER, practice . When a suit or 
cause is removed out of one court into 
another, which is effected by writ of error, 
certiorari, and the like. 11 Co. 41. 

REMUNERATION. Reward ; recom¬ 
pense ; salary. Dig. 17, 1, 7. 

RENDER. To yield; to return; to 
give again ; it is the reverse of prender . 

RENDEZVOUS. A place appointed for 

meeting. 

2. Among seamen it is usual when 
vessels sail under convoy, to have a rendez¬ 
vous, in case of dispersion by storm, an 
enemy, or other accident. 

3. The place where military men meet 
and lodge, is also called a rendezvous. 
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RENEWAL. A change of something 
old for for something new ; as, the renewal 
of a note; the renewal of a lease. See 
Novation , and 1 Bouv. Inst. n. 800. 

TO RENOUNCE. To give up a right; 
for example, an executor may renounce the 
right of administering the estate of the 
testator ; a widow the right to administer 
to her intestate husband’s estate. 

2. There are some rights which a per¬ 
son cannot renounce ; as, for example, to 
plead the act of limitation. Before a per¬ 
son can become a citizen of the United 
States, he must renounce all titles of no¬ 
bility. Vide Naturalization; To Repudiate. 

RENT, estates^ contracts . A certain 
profit in money, provisions, chattels, or 
l abor, issuing out of lands and tenements 
in retribution for the use. 2 Bl. Com. 41; 
14 Pet. Rep. 526 ; Gilb. on Rents, 9 ; Co. 
Litt. 142 a; Civ. Code of Lo. art. 2750; 
Com. on L. & T. 95 ; 1 Kent, Coin. 367 ; 
Bradb. on Distr. 24 ; Bac. Ab. h. t.; Crabb, 
R. P. §§ 149-258. 

2. A rent somewhat resembles an an¬ 
nuity, (q. v.) their difference consists in the 
fact that the former issues out of lands, and 
the latter is a mere personal charge. 

8. At common law there were three 
kinds of rents ; namely, rent-service, rent- 
charge, and rent-seck. When the tenant 
held his land by fealty or other corporeal 
service, and a certain rent, this was called 
rent-service; a right of distress was insepa¬ 
rably incident to this rent. 

4. A rent-charge , is when the rent is 
created by deed and the fee granted ; and 
as there is no fealty annexed to such a 
grant of rent, the right of distress is not 
an incident; and it requires an express 
power of distress to be annexed to the 
grant, which gives it the name of a rent- 
charge, because the lands are, by the deed, 
charged with a distress. Co. Litt. 143 b. 

5. Rent-seck , or a dry or barren rent, 
wa* rent reserved by deed, without a clause 
of distress, and in a case in which the owner 
of the rent had no future interest or re¬ 
version in the land, he was driven for a 
remedy to a writ of annuity or writ of 
assize. 

6. But the statute of 4 Geo. II. c. 28, 
abolished all distinction in the several kinds 
of rent, so far as to give the remedy by 
distress in cases of rents-seck, rents of as¬ 
size, and chief rents, as in the case of rents 
reserved upon a lease. In Pennsylvania, a 
distr°ss is inseparably incident U ?very 


species of rent that may be reduced to a 
certainty. 2 Rawle’s Rep. 13. In New 
York, it seems the remedy by distress ex¬ 
ists for all kinds of rent. 3 Kent, Com. 
368. Vide Distress; 18 Viner’s Abr. 472 ; 
Woodf, L. & T. 184 ; Gilb. on Rents; Com. 
Dig. h. t.. Dane’s Ab. Index, h. t. 

7. As to the time when the rent be¬ 
comes due, it is proper to observe, that 
there is a distinction to be made. It be¬ 
comes due for the purpose of making a de¬ 
mand to take advantage of a condition of 
reentry, or to tender it to save a forfeiture, 
at sunset of the day on which it is due : 
but it is not actually due till midnight, for 
any other purpose. An action could not be 
supported which had been commenced on 
the day it became due, although commenced 
after sunset; and if the owner of the fee 
died between sunset and midnight of that 
day, the heir and not the executor would 
be entitled to the rent. 1 Saund. 287 ; 10 
Co. 127 b ; 2 Madd. Ch. R. 268 ; 1 P. 
Wins. 177 : S. C. 1 Salk. 578. 

See, generally, Bac. Ab. h. t.; Bouv. Inst. 
Index, h. t. ; and Distress ; Reentry. 

RENT-ROLL. A roll of the rents due 
to a particular person, or public body. See 
Rental . 

RENTAL. A roll or list of the rents 
of an estate containing the description of 
the lands let, the names of the tenants, and 
other particulars connected with such estate! 
This is the same as rent roll , from which it 
is said to be corrupted. 

RENTE. In the Erench funds this word 
is nearly synonymous with our word annuity. 

Rente fonciere. This is a technical 
phrase used in Louisiana. It is a rent which 
issues out of land, and it is of its essence 
that it be perpetual, for if it be made but for 
a limited time, it is a lease. It may, how¬ 
ever, be extinguished. Civ. Code of Lo. 
art. 2750, 2759; Poth. h. t. Vide Ground- 
rent. 

Rente viagere, French law. Tit is 
term, which is used in Louisiana, signifies 
an annuity for life. Civ. Code of Lo. art. 
2764 ; Poth. Du Contract de Constitution 
de Rente, n. 215. 

RENUNCIATION. The act of giving 
up a right. 

2. It is a rule of law that any one may 
renounce a right which the law has esta¬ 
blished in his favor. To this maxim there 
are many limitations. A party may always 
renounce an acquired right; as, for example, 
to take lands by descent; but one cannot 
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always give up a future right, before it lias 
accrued, nor to the benefit conferred by law, 
although such advantage may be introduced 
only for the benefit of individuals. 

3 For example, the power of making a 
will , the right of annulling a future con¬ 
tract, on the ground of fraud ; and the right 
of pleading the act of limitations, cannot 
do renounced. The first, because the party 
must be left free to make a will or not; 
aud the latter two, because the right has 
not vet accrued. 

4^ This term is usually employed to 
signifv the abdication or giving np of one’s 
country at the time of choosing another. 
The act of congress requires from a foreigner 
who applies to become naturalized a renun¬ 
ciation of all allegiance and fidelity to any 
foreign prince, potentate, state or sove¬ 
reignty, whereof such alien may, at the 
time, be a citizen or subject. See Citizen; 
Expatriation; Naturalization; To renounce. 

REPAIRS. That work which is done to 
an estate to keep it in good order. 

2. What a party is bound to do, when 
the law imposes upon him the duty to make 
necessary repairs, does not appear to be 
very accurately defined. Natural and una¬ 
voidable decay in the buildings must always 
be allowed for, when there is no express 
covenant to the contrary; aud it seems, 
the lessee will satisfy the obligation the law 
imposes on him, by delivering the premises 
at the expiration of his tenancy, in a habit¬ 
able state. Questions in relation to repairs 
most frequently arise between the landlord 
and tenant. 

3. When there is no express agreement 
between the parties, the tenant is always 
required to do the necessary repairs. 
Woodf. L. & T. 244 ; Arch. L. & T. 188. 
He is therefore bound to put in windows or 
doors that have been broken by him, so 
as to prevent any decay of the premises, 
but he is not required to put a new roof 
on an old worn-out house. 2 Esp. N. P. 
C. 590. 

4. An express covenant on the part of 
the lessee to keep a house in repair, and 
leave it in as good a plight as it was when 
the lease was made, does not bind him to 
repair the ordinary and natural decay. 
Woodf. L. & T. 256. And it has been 
held that such a covenant does not bind 
him to rebuild a house which had been 
destroyed by a public enemy. 1 Dali. 210. 

5. As to the time when the repairs are 
to be made, it would seem reasonable that 


when the lessor is bound to make them ho 
should have the right to enter and make 
them, when a delay until after the expira¬ 
tion of the lease would be injurious to the 
estate : but when no such damage exists, 
the landlord should have no right to enter 
without the consent of the tenant. See 
18 Ton 11. 11 . 297. When a house has been 
destroyed by accidental fire, neither the 
tenant nor the landlord is bound to rebuild 
unless obliged by some agreement so to do. 
4 Paige R. 355 ; 1 T. R. 70S : Fonbl. Eq. 
B. 1, c. 5, s. 8. Vide 6 T. R. 650 ; 4 
Camp. 11. 275 ; Harr. Dig. Covenant VII. 

Vide Com. llep. 027 ; G T. R. 650 ; 2 
Show. 401 ; 3. A cs. Jr. 34; Co. Litt. 27 
a, note 1 : 3 John. 11. 44 ; 0 31ass. 11. 63 ; 
Platt on Cov. 266 ; Com. L. & T. 200; 
Com. Dig. Condition, L 12 ; Civil Code 
of Louis. 2070 ; 1 Saund. 322, n. 1 ; Id. 
323, n. 7; 2 Saund, 158 b, n. 7 A 10 ; Bouv, 
Inst. Index, h. t. 

REPARATION. The redress of an 
injury ; amends for a tort inflicted. A ide 
Remedy; Redress . 

REPARATIONS FACIENDA, WRIT 
DE. The name of an ancient writ, which 
lies by one or more joint tenants against 
the other joint tenants, or by a person 
owning a house or building against the owner 
of the adjoining. building, to compel the 
reparation of such joint property. F. N 
B. 295. 

REPEAL, legislation. The abroga¬ 
tion or destruction of a law by a legislative 
act. 

2. A repeal is express ; as when it is 
literally declared by a subsequent law : or 
implied, when the new law contains provi¬ 
sions contrary to, or irreconcilable with 
those of the former law. 

3. A law may be repealed by implica¬ 
tion, by an affirmative as well as by a nega¬ 
tive statute, if the substance is inconsistent 
with the old statute. 1 Ham. 10 ; 2 Bibb, 
96 ; Harper, 101 ; 4 W. C. 0. R. 091. 

4. It is a general rule that when a penal 
statute punishes an offence by a certain 
penalty, and a new statute is passed impos¬ 
ing a greater or a lesser penalty, for the 
same offence, the former statute is repealed 
by implication. 5 Pick. 168 ; 3 Halst. 48 ; 

1 Stew. 506 ; 3 A. K. Marsh. 70; 21 Pick. 
373. See 1 Binn. 601 ; Bac. Ab. Statute 
D ; 7 Mass. 140. 

5. By the common law when a statute 
repeals another, and afterwards the repeal¬ 
ing statute is itself repealed, the first is 
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revived. 2 Blackf. 32. In some states 
this rule has been changed, as in Ohio and 
Louisiana. Civ. Code of Louis, art. 23. 

6. When a law is repealed, it leaves all 
the civil rights of the parties acquired ujider 
the law unaffected. 3. L. It. 337; 4 L. R. 
191 ; 2 South. C89 ; Breese, App. 29 ; 2 
Stew. 1G0. 

7. When a penal statute is repealed or 
so modified as to exempt a class from its 
operation, violations committed before the 
repeal are also exempted, unless specifically 
reserved, or unless there have been some 
private right divested by it. 2 Dana, 330; 
4 Yeates, 392 ; 1 Stew. 347 ; 5 Rand. 657; 
1 W. C. C. R. 84; 2 Yirg. Cas. 382. Vide 
•Abrogation; 18 Vin. Ab. 118. 

REPERTORY. This word is nearly 
symonymous with inventory, and is so 
called because its contents are arranged in 
such order as to be easily found. Clef des 
Lois Rom. h. t.; Merl. Repertoire, h. t. 

2. In the French law, this word is used 
to denote the inventory or minutes which 
notaries are required to make of all contracts 
which take place before them. Diet, de 
Jur. h. t. 

REPETITION, construction of wills . 
A repetition takes place when the same 
testator, by the same testamentary instru¬ 
ment, gives to the same legatee legacies of 
equal amount and of the same kind; in such 
case the latter is considered a repetition of 
the former, and the legatee is entitled to 
one only. For example, a testator gives to 
a legatee “ <£30 a year during his life and 
in another part of the will he gives to the 
same legatee “ an annuity of <£30 for his 
life payable quarterly,” he is entitled to 
only one annuity of thirty pounds a year. 
4 Ves. 79, 90; 1 Bro. C. C. 30, note/ 

Repetition, civil law . The act by 
which a person demands and seeks to recover 
what he has paid by mistake, or delivered on 
a condition which has not been performed. 
Dig. 12, 4, 5. The name of an action 
which lies to recover the payment which 
has been made by mistake, when nothing 
was due. 

2. Repetition is never admitted in rela¬ 
tion to natural obligations which have been 
voluntarily acquitted, if the debtor had 
capacity to give his consent. 6 Toull. n. 
386. The same rule obtains in our law. A 
pe rson who has voluntarily acquitted a 
natural or even a moral obligation, cannot I 
recover back the money by an action for 
money had and received, or any other form 


of action. D. & R. N. P. C. 254 ; 2 T. R 
763 ; 7 T. R. 269; 4 Ad. & Ell. S58; 1 P. 
& D. 253 ; 2 L. R. 431; Cowp. 290: 3 B. 
& P. 249, note ; 2 East, R. 506 ; 8 Taunt. 
R. 311 ; 5 Taunt. R. 36 ; Yelv. 41, b, note ; 
3 Pick. R. 207 ; 13 John. R. 259. 

3. In order to entitle the payer to 
recover back money paid by mistake, it 
must have been paid by him to a person to 
whom he did not owe it, for otherwise he 
cannot recover it back, the oreditor having 
in such case the just right to retain the 
money. Repet itio nulla est ab eo qui suum 
reeepit . 

4. How far money paid under a mistake 
of law is liable to repetition, lias been dis¬ 
cussed by civilians, and opinions on this 
subject are divided. 2 Potli. Ob. bv Evans, 
369, 408 to 437 ; 1 Story, Eq. PI. §111, 
note 2. 

Repetition, Scotch law . The act of 
reading over a witness’ deposition, in order 
that he ma}^ adhere to it or correct it at his 
choice. The same as Recolement , (q. v.) 
in the French law. 2 Benth. on Ev. B. 3, 
c. 12, p. 239. 

REPLEADER, practice . When an im¬ 
material issue has been formed, the court 
will order the parties to plead de novo, for 
the purpose of obtaining a better issue ; 
this is called a repleader. 

2. In such case, they must begin to 
replead at the first fault. If the declara¬ 
tion, plea and replication be all bad, the 
parties must begin de novo; if the plea 
and replication be both bad, and a repleader 
is awarded, it must be as to both; but if 
the declaration and plea be good, and the 
replication only bad, the parties replead 
from the replication only. 

3. In order to elucidate this point, it 
may be proper to give an instance, where 
the court awarded a repleader, for a fault 
in the plea, which is the most ordinary cause 
of a repleader. An action was brought 
against husband and wife, for a wrong done 
by the w r ifc alone, before the marriage, and 
both pleaded that they were not guilty of 
the wrong imputed to them, which was held 
to be bad, because there was no wrong 
alleged to have been committed by the hus¬ 
band, and therefore a repleader was awarded, 
and the pica made that the wife only was 
not guilty. Cro. Jac. 5. See other instances 
in Ilob. 113 : 5 Taunt. 386. 

4. The following rules as to repleaders, 
were laid dowji in the case of Staples v, 
Haydon, 2 Salk. 579. First. That at eom- 
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tuon law, a repleader was allowed before 
trial, because a verdict did not cure an im¬ 
material issue, but now a repleader ought 
not to be allowed till after trial, in any case 
when the fault of the issue might be helped 
by the verdict, or by the statute of jeotails. 
Second . That if a repleader be allowed 
where it ouuht not to be granted, or vice 
versa, it is error. Third . That the judg¬ 
ment of repleader is general, quod partes 
replacitent , and the parties must begin at 
the first fault, which occasioned the im¬ 
material issue. Fourth . No costs are 
allowed on either side. Fifth . That a re¬ 
pleader cannot be awarded after a default 
at nisi prius ; to which may be added, that 
in general a repleader cannot be awarded 
after a demurrer or writ of error, without 
the consent of the parties, but only after 
issue joined ; where, however, there is a 
had bar, and a bad replication, it is said 
that a repleader may be awarded upon a 
demurrer ; a repleader will not be awarded, 
where the court can give judgment on the 
whole record, and it is not grantable in 
favor of the person who made the first fault 
in pleading. See Com. Dig. Pleader, R 18 ; 
Bae. Abr. Pleas, M; 2 Saund. 319 b, n 6: 
2 Vent. 19b ; 2 Str. 847 ; 5 Taunt. 386 ; 
8 Taunt. 413 : 2 Saund. 20; 1 Chit. PI. 
632 ; Steph. pi. 119; Lawes, Civ. PI. 175. 

5. The difference between a repleader 
and a judgment non obstante veredicto , is 
this, that when a plea is good in form, 
though not in fact, or in other words, if it 
contain a defective title or ground of defence, 
by which it is apparent to the court, upon 
the defendant’s own showing, that in any 
way of putting it, he can have no merits, 
and the issue joined thereon be found for 
him, there, as the awarding of a repleader 
could not mend the case, the court for the 
sake of the plaintiff will at once give judg¬ 
ment non obstante veredicto; but where the 
defect is not so much in the title as in the 
manner of stating it, and the issue joined 
thereon is immaterial, so that the court know 
not for whom to give judgment, whether for 
the plaintiff or defendant, there for their 
own sake they will award a repleader ; a 
judgment, therefore, non obstante veredicto , 
is always upon the merits, and never granted 
but in a very clear case ; a repleader is upon 
the form and manner of pleading. Tidd’s 
Pr. 813, 814 ; Com. Dig. Pleader, R 18 ; 
Bac. Abr. Pleas, M ; 18 Vin. Ab. 567 ; 2 
Saund. 20; Doct. Plac. h. t.; Arch. Civ. PI 
358 ; 1 Chit. PI. 632 : U. S. Dig. XII. 
Vol. II.— E e 


REPLEGIARE. To redeem a thing 
detained or taken by another, by putting in 
legal sureties. See Replevin . 

REPLEVIN, remedies . The name of 
an action for the recovery of goods and 
chattels. 

2. It will be proper to consider, 1. For 
what property this action will lie. 2. What 
interest the plaintiff must have in the same. 
3. For what injury. 4. The pleadings. 
5. The judgment. 

3. —1. To support replevin, the property 
affected must be a personal chattel, and not 
an injury to the freehold, or to any matter 
which is annexed to it; 4 T. R. 504 ; nor 
for anything which has been turned into a 
chattel by having been separated from it by 
the defendant, and carried away at one and 
the same time ; 2 Watts, R. 126 ; 3 S. & R. 
509 ; 6 S. & R. 476 ; 10 S. k R. 114 ; 6 
Greonl. R. 427 ; nor for writings which 
concern the realty. . 1 Brownl. 168. 

4. The chattel also must possess indicia 
or car-marks, by which it may be dis¬ 
tinguished from all others of the same de¬ 
scription ; otherwise the plaintiff would be 
demanding of the law what it has not in its 
power to bestow ; replevin for loose money 
cannot, therefore, be maintained ; but it 
may be supported for money tied up in a 
bag, and taken in that state from the plain¬ 
tiff. 2 Mod. R. 61. Vide 1 Dali. 157 ; 
6 Binn. 2 ; 3 Serg. & Rawle, 562 ; 2 P. 
A. Browne’s R. 160; Addis. R. 134 ; 10 
Serg. & Rawle, 114 ; 4 Dali. Appx. i.j 2 
Watt’s R. 126; 2 Rawle’s R. 423. 

5. —2. The plaintiff, at the time of the 
caption, must have been possessed, or, which 
amounts to the same thing, have had an 
absolute property in and be entitled to the 
possession of the chattel, or it rfould not have 
been taken from him. He must, in other 
words, have had a general property, or a 
special property, as the bailee of the goods. 
His right to the possession must also be 
continued down to the time of judgment 
pronounced, otherwise he has no claim to 
the restoration of the property. Co. Litt. 
145, b. It has however, been doubted 
whether on a mere naked bailment for safe 
keeping, the bailee can maintain replevin. 

1 John. R. 380; 3 Serg. & Rawle, 20. 

6. —3. This action lies to recover any 
goods which have been illegally taken. 7 
John R. 140 ; 5 Mass. R. 283; 14 John. 
R. 87 ; 1 Dali. R. 157 ; 6 Binn. R. 2 ; 3 
Serg. & Ra'wle, 562; Addis. R. 134 : 1 
Mason, 319; 2 Fairf. 28. The primary 
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object of this action, is to recover back the 
chattel itself, and damages for taking and 
detaining it, are consequent on the recovery. 
1 W. & S. 513 ; 20 Wend. 172 ; 8 ShepL 
20. When the property has been restored, 
this action cannot, therefore, be maintained. 
But the chattel is considered as detained, 
notwithstanding the defendant may have 
destroyed it before the suit was commenced ; 
for he cannot take advantage of his own 
wrong. 

7. —4. This being a local action, the de¬ 
claration requires certainty in the descrip¬ 
tion of the place where the distress was 
taken. 2 Chit. PI. 411, 412 ; 10 John. R. 
53. But it has been held in Pennsylvania, 
that the declaration is sufficient, if the 
taking is laid to be in the county. 1 P. A. 
Browne’s Rep. 60. The strictness which 
formerly prevailed on this subject, has been 
relaxed. 2 Saund. 74, b. When the dis¬ 
tress has been taken for rent, the defendant 
usually avows or makes cognizance, in order 
to obtain a return of the goods, to which 
avowry or cognizance the plaintiff pleads in 
bar, or the defendant may, in proper cases, 
plead non cepit , cepit in alio loco , or not 
guilty. 1 Chit. PI. 490, 491. 

8. —5. As to the judgment, vide article 
Judgment in Replevin . 

Vide, generally, Bac. Ab. h. t.; 1 Saund. 
347, n. 1 ; 2 Sell. Pr. 153; Doct. PI. 414; 
Com. Dig. h. t.; Dane’s Ab. h. t.; Petersd. 
Ab. h. t.; 18 Vin. Ab. 576; Yelv. 146, 
a; 1 Chit. PI. 157 ; Ham. N. P. ch. 3, p. 
372 to 498 ; Amer. Dig. h. t.; Harr. Dig. 
h. t.; Bouv. Inst. Index, h. t. As to the 
evidence required in replevin, see lloscoe’s 
Civ. Ev. 353. Vide, also, article Detinuit. 

REPLEVY. To rc-deliver goods which 
have been distrained to the original pos¬ 
sessor of them, on his giving pledges in an 
action of replevin. It signifies also the bail¬ 
ing or liberating a man trom prison, on his 
finding bail to answer. See Replevin . 

REPLIANT. One who makes a repli¬ 
cation. 

REPLICATION, pleading . The plain¬ 
tiff’s answer to the defendant’s plea. 

2. Replications will be considered, 1. 
With regard to their several kinds. 2. To 
their form. 3. To their qualities. 

3. —§ 1. They are to pleas in abatement 
and to pleas in bar. 

4. —1. When the defendant pleads to the 
jurisdiction of the court, the plaintiff may 
reply, and in this case the replication com¬ 
mences with a statement, that the writ 


: ought not to be quashed, or that the court 
ought not to be ousted of their jurisdiction, 
because, &c., and concludes to the country, 
if the replication merely deny the subject- 
matter of the plea. Hast. Entr. 101 ; 
| Thomps. Entr. 2; Clift’s Entr. 17 ; 1 Chit, 
PI. 434. As a general rule, when the plea 
is to the misnomer of the plaintiff or defend¬ 
ant, or when the plea consists of matter of 
fact which the plaintiff denies, the replication 
may begin without any allegation that the 
writ or bill ought not to be quashed. 1 Bos. 
& Pull. 61. 

5. —2. The replication is, in general, go¬ 
verned by the plea, and most frequently 
denies it. When the plea concludes to the 
country, the plaintiff must, in general, reply 
by adding a similiter; but when the plea 
concludes with a verification, the replication 
must either, 1. Conclude the defendant by 
matter of estoppel ; or, 2. May deny the 
truth of the matter alleged in the plea, either 
in whole or in part; or, 3. May confess and 
avoid the plea; or, 4. In the case of an 
evasive plea, may new assign the cause of 
action. For the several kinds of replication 
as they relate to the different forms of ac¬ 
tion, see 1 Chit. PI. 551, et seq.; Arch. 
Civ. PI. 258. 

6. —§ 2. The form of the replication will 
be considered with regard to, 1. The title. 
2. The commencement. 3. The body. 4. The 
conclusion. 

7. —1. The replication is usually entitled 

in the court and of the term of which it is 
pleaded, and the names of the plaintiff and 
defendant are stated in the margin, thus : 
“ A B against C D ” 2 Chit. PL 641. 

8. —2. The commencement is that part 
of the replication which immediately follows 
the statement of the title of the court and 
term, and the names of the parties. It. 
varies in form when it replies to matter of 
estoppel from what it does when it denies, 
or confesses and avoids the plea ; in the 
latter case it commences with an allegation 
technically termed the precludi non . (q. v.) 
It generally commences with the words, 

“ And the said plaintiff saith that the sa.d 
defendant,” &c. 1 Chit. PI. 573. 

9. -3. The body of the replication ought 
to contain either, 1. Matter of estoppel. 
2. Denial of the plea. 3. A confession and 
avoidance of it; or, 4. In case of an evasive 
plea, a new assignment. 1st. When the 
matter of estoppel does not appear from the 
anterior pleading, the replication should set 
it forth; as, if the matter has been tried 
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open a particular issue in trespass, and j 
found by the jury, such finding may be re¬ 
plied as an estoppel. 3 East, R.346 ; vide 
4 Muss. R. 448. 2 d. The second kind of 

replication is that which denies or traverses 
the truth of the plea, either in part or in 
whole. Vide Traverse, and 1 Chit. PI. 570, 
note a. 8 d. The third kind of replication 
admits, either in words or in effect, the fact 
alleged in the plea, and avoids the effect of 
it bv stating new matter. If, for example, 
infancy be pleaded, the plaintiff may reply 
that the goods were necessaries, or that the 
defendant, after he came of full age, ratified 
and confirmed the promise. Yide Confes¬ 
sion and Avoidance. 4th. When the plea 
is such as merely to evade the allegation in 
the declaration, the plaintiff in his replica¬ 
tion may reassign it. Yide New Assign¬ 
ment, aud 1 Chit. PI. 601. 

10. —4. With regard to the conclusion, 
it is a general rule, that when the replica¬ 
tion denies the whole of the defendant’s 
plea, containing matter of fact, it should 
conclude to the country. There are other 
conclusions in particular cases, which the 
reader will find fullv stated in 1 Chit. PL 
615, et seq.: Coin. Pig. Pleader, F 5; 
vide 1 Saund. 103, n.; 2 Caines’ R. GO ; 

2 John. R. 428: 1 John. R. 516: Arch. 
Civ. PL 258 ; 19 Yin. Ab. 29; Bac. Ab. 
Trespass, I 4 ; Doct. PL 428 ; Beames’ PL 
in Eq. 247, 325, 326. 

11. —§ 3. The qualities of a replication 
are, 1. That it must answer so much of the 
defendant’s plea as it professes to answer, 
and that if it be bad in part, it is bad for 
the whole. Com. Dig. Pleader, F 4, W 2; 

1 Saund. 338 ; 7 Cranch’sRep. 156. 2. It 

must not depart from the allegations in the 
declaration in any material matter. Yide 
Departure , and 2 Saund. 84 a, note 1 ; Co. 
Lit. 304 a. See also 3 John. Rep. 367; 
10 John. R. 259: 14 John. R. 132; 2 
Caines’ R. 320. 3. It must be certain. 

T ide Certainty . 4. It must be single. 

T ide U. S. Dig. Pleading, XI.; Bouv. Inst. 
Index, h. t.; Duplicity; Pleadings. 

REPORT, legislation . A statement 
made by a committee to a legislative assem¬ 
bly 5 of facts of which they were charged to 
inquire. 

Report, practice. A certificate to the 
court made by a master in chancery, com¬ 
missioner or other person appointed by the 
court, of the facts or matters to be ascer¬ 
tained by him, or of something of which it 
is Ins duty to inform the court 
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2. If the parties in the case accede to 
the report, and no exceptions are filed, it is 
in due time confirmed: if exceptions are 
filed to the report, they will, agreeably to 
the rules of the court, be heard, and tho 
report will either be confirmed, set aside, or 
referred back for the correction of some 
error. 2 Madd. Ch. 505 ; Blake’s Ch. Pr. 
230; Yin. Ab. li. t. 

REPORTER. A person employed in 
making out and publishing the history of 
cases decided by the court. 

2. The act of congress of August 26, 
1842, sect. 2, enacts, that in the supreme 
court of the United States, one reporter 
shall be appointed by the court, with the 
salary of twelve hundred and fifty dollars ; 
provided, that he deliver to the secretary 
of state, for distribution, one hundred and 
fifty copies of each volume of reports that 
he shall hereafter prepare and publish, im¬ 
mediately after the publication thereof, 
which publication shall be made annually, 
within four months after the adjournment 
of the court at which the decisions are made. 

3. In some of the states the reporters 
are appointed by authority of law ; in others, 
they are volunteers. 

REPORTS. Law books, containing a 
statement of tfie facts and law of each case 
which has been decided by the courts: they 
are generally the most certain proof of the 
judicial decisions of the courts, and contain 
the most satisfactory evidence, and the most 
authoritative and precise application of the 
rules of the common law. Lit. s. 514 ; Co. 
Lit. 293 a ; 4 Co. Pref.; 1 Bl. Com. 71 ; 
Ram. on Judgm, ch. 13. 

2. The number of reports has increased 

to an inconvenient extent, and should they 
multiply in the same ratio which of late they 
have done, they will so soon crowd our 
libraries as to become a serious evil. The 
indiscriminate report of cases of every de¬ 
scription is deserving of censure. Cases 
where first principles are declared to be the 
law, are reported with as much care as those 
where the most abstruse questions are de¬ 
cided. But this is not all; sometimes two 
reporters, with the true spirit of book¬ 
making, report the same set of cases, and 
thereby not only unnecessarily increase the 
lawyer’s already encumbered library, but 
create confusion by the discrepancies which 
occasionally appear in the report of the 
same case. • 

3. The modern reports are too often 
very diffuse and inaccurate. They seem too 
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frequently made up for the purpose of profit 
and sale, much of the matter they contain 
being either useless or a mere repetition, 
while they are deficient in stating what is 
really important. 

4. A report ought to contain, 1. The 
name of the case. 2. The court in which 
it originated ; and, when it has been taken 
to another by appeal, certiorari, or writ of 
error, it ought to mention by whom it was 
so taken, and by what proceeding. 3. The 
state of the facts, including the pleadings, as 
far as requisite. 4. The true point before 
the court. 5. The manner in which that 
point has been determined, and by whom. 
t>. The date. 

5. The following is believed to be a cor¬ 
rect list of the American and English Re¬ 
ports ; the former arranged under the 
heads of the respective states; and the 
latter in chronological order. It is hoped 
this list will be useful to the student. 

AMERICAN REPORTS. 

UNITED STATES. 

1. Supreme Court. 

Dallas’ Reports. From August term, 1790, to 
August term, 1800. 4 vols. 

Cranch’s Reports. From 1800 to February 
term, 1815. 9 vols. 

Wheaton’s Reports. From February term, 1816, 
to January term, 1827, inclusive. 12 vols. 

Peters’ Reports. 16 vols. 

Peters’ Condensed Reports of Cases in the Su¬ 
preme Court of the United States. These volumes 
contain condensed reports of all the cases in second, 
third, and fourth Dallas, the nine volumes of 
Cranch, and the twelve volumes of Wheaton. 

Howard’s Reports. From 1843 to 1852.11 vols. 

2. Circuit Courts—First Circuit . 

Gallison’s Reports. From 1812 to 1815, inclu¬ 
sive. 2 vols. 

Mason’s Reports. From 1816 to 18-30, inclu¬ 
sive. 5 vols. 

Sumner’s Reports. From 1830 to 1837. 2 vols. 

Story’s Reports. From 1S39 to 1845. 3 vols. 

Woodbury and Minot’s Reports. From 1845 to 
L847. 2 vols. 


Second Circuit . 

Paine’s Reports. From 1810 to 1826. 1 vol. 


' l%ird Circuit . 

Dallas’ Reports. The second, third and fourth 
volumes contain cases decided in this court. From 
April term, 1792, to October term, 1806, inclusive. 


Washington’s C. C. Reports. From 1803 .o 
1827. 4 vo]8- 

Peters’ C. C. Reports. From 1603 to 1818. 1 
vol. 

Baldwin’s Reports. From October term, 1829, 
to April term, 1833, inclusive. 1 vol. 

Wallace’s Reports. Include the cases of May 
Sessions, 1801. 1 vol. 

Wallace, Jr’s. Reports. 1 vol. 


Fourth Circuit . 

Marshall’s Decisions. From 1802 to 1832, pub. 
lished since the death of Chief Justice Marshall, 
from his manuscripts, by John M. Brockenbrough, 
2 vols. 


Seventh Circuit. 

McLean’s Eeports. From 1S29 to 1845. 3 vols. 


3. District Courts—Distinct of New York . 
Van Ness’ Reports. 1 vol. 


District of Pennsylvania . 

Peters’ Admiralty Decisions. From 1792 to 
1807. 2 vols. 


Eastern District of Pennsylvania. 

Gilpin’s Reports. From November term, 1823, 
to February term, 1836, inclusive. 1 vol. 

District of South Carolina. 

Bee’s Admiralty Reports. From 1792 to 1805. 
1 vol. 

District of Maine . 

Reports of cases argued and determined in the 
District Court of the United States, for the Dis¬ 
trict of Maine, from 1822 to 1839. 1 vol. Cited 

Ware’s Reports. 


STATE REPORTS. 

. Alabama . 

Alabama Reports. By Henry Minor. From 
1820 to 1826. 1 vol. 

Stewart’s Reports. From 1827 to 1831. 3 vols. 
Stewart & Porter’s- Reports. From 1831 To 
1833. 5 vols. 

Porter’s Reports. From 1834 to 1839. £ vols. 
Alabama Reports, From 1840 to 1849. 14 vols. 


.Arkansas* 

Pike’s Reports. From 1837 to 1842. 5 vols. 
English’s Reports. From 1645 to 1849. 4 vols. 
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Connecticut. 

Kirby’s Reports. From 17S5 to 17S8. 1 vol. 

Root’s Reports. From 17S9 to 1798. 2 vols. 
Day’s Reports. From 1802 to 1813. 5 vols. 
Connecticut Reports. By Thomas Day. From 
June, 1814 to 1S47- IS vols. 


Delaware. 

Harrington’s Reports. From 1S32 to 1847. 4 

vols. 

Florida . 

Florida Reports. From 1S46 to 1S47. 2 vols. 


Georgia . 

T. U. P. Charlton’s Reports. Cases decided 
previous to 1810. 1 vol. 

Dudley’s Reports. From 1831 to 1833. 1 vol. 
R. M. Charlton’s Reports. From 1811 to 1837. 
1 vol. 

Kelly’s Reports, 3 vols. 

Georgia Reports. From 1846 to 1849. 6 vols. 


Illinois . 

Brcese’s Reports. From 1819 to 1830. I vol. 
Scammond’s Reports. From 1832 to 1813. 4 

vols. 

Gilman’s Reports. From 1S44 to 1S47. 4 vols. 

Indiana. 

Blackford’s Reports. From May, 1817, to May, 
1838, inclusive. 7 vols. 

Iowa. 

Green’s Reports. 1 vol. 


Kentucky* 

Hughes’ Reports. From 1785 to 1801. 1 vol. 

Kentucky Decisions. From 1801 to 1806. I 
vol. 

Hardin’s Reports. From 1S05 to 1808. 1 vol. 

Bibb’s Reports. From 1808 to 1817. 4 vols. 

A. K. Marshall's Reports. From 1817 to 1821. 
3 vols. 

Litters Reports. From 1822 to 1824. 6 vols. 

Littel’s Select Cases. From 1795 to 1821. 1 

vol. 

Munro’s Reports. From 1824 to 1828. 7 vols. 

J. S. Marshall’s Reports. From 1829 to 1832/ 
7 vols. 

Dana’s Reports. From 1833 to 1840. 9 vols. 

B. Monroe’s Reports. From 1840 to 1848. 8 

vols. 

Louisiana. 

Orleans Term Reports. By Martin. From 1809 
tc 1812. 2 vols in 1. 


Louisiana Term Reports. By Martin. From 
1S12 to 1S23. 10 vols. 

Martin’s Reports, N. S. (sometimes cited simply 
New Series,) 1823 to 1830. 8 vols 

0C7~ The whole of Martin’s Reports amount to 
twenty volumes; the first twelve, namely, the 
Orleans and the Louisiana Term Reports, are 
cited as Martin’s Reports; from the twelfth, they 
are sometimes cited as first, second, &c., Martin’s 
New Series, and sometimes simply New Series. 

Louisiana Reports. 19 vols. The first five 
volumes, from 1830 to August term, 1834, and the 
first part of the sixth volume, are the work of 
Branch W. Miller. The remainder were reported 
by Mr. Currey, and are continued to June term, 
1839. The whole of the 19 volumes are cited 
Louisiana Reports. 

Robinson’s Reports. From 1841 to 1843. 12 

vols. 


Maine. 

By a resolve of the legislature, passed in 
1836, each volume subsequent to the third volume 
of Fail field’s Reports, shall be entitled and letter¬ 
ed upon the back thereof, “ Maine Reports;” and 
the first volume subsequent to the third volume of 
Fairfield’s, shall be numbered the thirteenth 
volume of Maine Reports. 

Maine Reports. 26 vols. 

These reports consist of 
Greenleaf’s Reports. From 1820 to 1832. The 
first 9 vols 

Fairfield’s Reports. From 1S33 to 1835. The 
10th, llth, and 12th vols. 

Shepley’s Reports. From 1836 to 1840. The 
13th to 18th vols., inclusive. 6 vols. 

Appleton’s Reports. The 19th vol. 1 9 i 
Appleton, part of vol. 20. J 

Shepley’a Reports, part of vol. 20 an d voL 21 
to 28, inclusive. From 1841 to 1846. 8 vola. 


Maryland* 

Harris & McHenry’s Reports. From 1700 to 
1799. 4 vols. Sometimes cited Maryland Reports. 
Harris & Johnson. From 1800 to 1826. 7 vols. 
Harris & Gill. From 1826 to 1829 2 vols. 

Gill & Johnson. From 1829 to 1840. 12 vols. 
Bland’s Chancery Reports. From 1811 to 1832. 
3 vols. 

Gill’s Reports. From 1843 to 1849. 5 vols. 


Massachusetts . 

• Massachusetts Reports. 

[t^The first volume is reported by Ephraim 
Williams. His reports commenced with Septem¬ 
ber term, 1804, in Berkshire, and terminate with 
June term, 1805, in Hancock. The 16 volumes, 
from the second to the seventeenth, inclusive, are 
reported by Dudley Alkins Tyng, and embrace 
from March term, 1806, in Suffolk, to March term, 
1822, in Suffolk. The reports of Williams and 
Tynjr are cited Massachusetts Reports. 

Pickering’s Reports. From 1832 to March 1B40. 
24 vols. 
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Metcalf's Reports, From 1840 to 1S48. 12 

7 ols. 


Michigan . 

Harrington’s Reports. 1 vol. 

Walker's Chancery Cases. From 1842 to 1845. 
1 vol. 

Douglass 5 Reports. From 1843 to 1317. 2 vols. 


Mississippi. 

Walker's Reports. From 1813 to.1832. 1 vol. 
Howard's Reports. From 1834 to 1843. 7 vols. 
Smedes & Marshall's Reports. From 1843 to 
1849. 12 vols. 

Freeman's Chancery Reports. From 1839 to 
1343. 1 vol. 

Smedes & Marshall's Chancery Reports. From 
1810 to 1843. 1 vol. 


Missouri. 

Missouri Reports. From 1821 to 1846. 9 vols. 


New Hampshire . 

New Hampshire Reports. From 1816 to 1842. 
13 vols. 

Nathaniel Adams reported cases from 1816 
to 1819, which makes the first volume of N. H. 
Rep. Levi Woodbury and William Richardson 
reported the cases from 1819 to IS23; and Wil¬ 
liam Richardson from 1823 to 1832, making the 
third fourth and fifth volumes of N. H. Rep. They 
are'continued under the direction of the supreme 
court, and already make thirteen volumes. 


New Jersey . 

Coxe's Reports. From 1790 to 1795. 1 vol. 

Pennington's Reports. From 1906 to 1813. 2 

vols. 

Southard’s Reports. From 1816 to 1820. 2 

vols. 

Halstead's Reports. From 1821 to 1831. 7 

vols. 

Green's Reports. From 1831 to 1836. 3 vols. 

Harrison's Reports. From 1837 to 1842. 4 

vols. 

Saxton’s Chancery Reports. From 1830 to 
1832. 1 vol. 

Green’s Chancery Reports, 1838 to 1846. 3 

vols* 

Spencer's Reports. From 1842 to 1845. 1 vol. 

Halsted’s Chancery Reports. From 1S45 to 
1846. 1 vol. 


New York . 

Coleman & Caine’s Cases. From 1794 to 1805. 
1 vol. 

Caine’s Reports. From 1803 to 1805. 3 vols. 
Caine’s Cases. For 1804 and 1805- 2 vols.. 


Anthon’s Nisi Prims Cases. From 1808 to 1818 

I vol. 

Roger’s New York City Hall Recorder. From 
1816 to 1821. 6 vols. 

Wheeler’s Criminal Cases. 3 vols. 

Hall's Reports. For 1828 and 1829. 2 vols. 
Hoffman's Vice Chancery Reports. From 1839 
to 1840. 1 vol. 

Edwards’ Vice Chancery Reports. From 1831 
to 1842. 3 vols. 

Clarke's Vice Chancery Reports. From 1S39 
to 1841. 1 vol. 

Johnson’s Cases. From 1799 to 1803. 3 vols. 
Johnson's Reports. From 1806 to 1823. 20 

vols. 

Cowen's Reports. From 1823 to 1828. 9 vols, 

Wendell's Reports. From 1828 to 1841. 26 

vols. 

Hill's Reports. From 1841 to 1845. 7 vols. 
Johnson’s Chancery Reports. From 1814 to 
1823. 7 vols. 

Howard's Practice Reports. For 1844 and 1815. 

3 vols. 

Denio’s Reports. From 1815 to 1847. 5 vols. 
Hopkin's Chancery Reports. From 1823 to 
1826. 1 vol. 

Paige's Chancery Reports. From 1S2S to 1845. 

II vols. 

Sandford's Vice Chancery Reports. From 1843 
to 1816. 3 vols. 

Harbour's Chancery Reports. From 1845 to 
1849. 3 vols. 

Barbour’s Superior Court. For 1847 and 1848. 

4 vols. 

Sandford’s Superior Court. For 1847 and 1848. 
1 vol. 

Lockwood’s Reversed Cases* From 1799 to 
1347. 1 vol. 

Comstock's Supreme Court. For 1847 and 1848. 
1 vol. 


North Carolina . 

Martin's Reports. 1 vol. 

Heywood’s Reports. From 1789 to 1806. 2 

vols. 

Taylor's Reports. From 1789 to 1302. 1 vol- 

North Carolina Term Reports, (sometimes 
bound and lettered and cited as the third Law Re¬ 
pository.) It is a second volume of Reports by 
John Louis Taylor; it contains cases from 1816 
to ]81S. 1 vol. 

Conference Reports. By Cameron k Norwood. 
From 1800 to 1804. 1 voi. 

Murphy's Reports. From 1801 to 1819. 3 vols. 

Carolina Law Repository. From 1813 to 1316. 
2 vols. 

Hawks' Reports. From 1820 to 1826. 4 vols. 

Ruffin's Reports, (bound with Hawks’ Reports.) 

Devereux’s Reports. From 1826 to 1834. 4 

vols. 

Devereux’s Equity Reports. From 1826 to 
1834. 2 vols. 

Devereux & Battle's Reports. From 1834 to 
1810. 4 vols. 

Devereux & Battle's Equity Reports. Fror» 
1834 to 1840. 2 vols. 
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Iredell’s Reports, Law. From 1840 to 1849. 9 
rols. 

Iredell’s Reports, Chancery. From 1840 to 
ISIS. 5 vols. 


Ohio. 

Ohio Reports. 15 vols. 

DC7“ These reports are composed of 
Hammond’s Reports. From 1821 to IS39. 9 

vols. 

Wright’s Reports. From 1SS1 to 1834. 1 vol. 
Wilcox’s Reports. From 1840 to 1S41. 1 vol. 
Stanton’s Reports. From 1841 to 1843. 3 vols. 
Griswold’s Reports. From 1844 to 1846. 2 

vols. 


Pennsylvania. 

Dallas’ Reports. From 1754 to 1S06, 4 vols. 
Vide Supra . 

Yeates’ Reports From 1791 to 1808. 4 vols. 
Binney’s Reports. From 1799 to 1814. 6 vols. 
Sergeant & Ravvle’s Reports. From 1818 to 
17 vols. 

Rawle’s Reports. From 1828 to 1935. 5 vols. 
Wharton’s Reports. From 1835 to 1841. fi vols 
Pennsylvania Reports, reported by William 
Rawle, Charles B. Penrose, and Frederick Watts. 
r rom 1829 to 1S32. 3 vols. 

Watts’ Reports. From 1832 to 1840. 10 vols. 
Watts & Sergeant’s Reports. 9 vols. 

Browne’s Reports. From 1806 to 18L4. 2 vols. 
Miles’ Reports. For 1835 and 1841. 2 vols. 
.Addison’s Reports. From 1791 to 1799. 1 vol. 
Ashmead’s Reports. From 1808 to 1841. 2 

vols. 

Pennsylvania State Reports. By Robert M. 
Barr. From 1844 to 1849. 10 vols. 1849 to 

1850. 2 vols. By J. Pringle Jones. 1850 to 
1852. 4 vols. By Geo. W. Harris. 

South. Carolina . 

Bay’s Reports. From 1783 to 1804. 2 vols. 
Dessaussure’s Equity Reports. From the Revo¬ 
lution to 1813. 4 vols. 

Brevard’s Reports. From 1793 to 1816. 3 vols. 
South Carolina Reports. From 1812 to 1816. 
2 vols. 

Nott & M’Cord’s Reports. From 1817 to 1820. 
2 vols. 

Mills’ Constitutional Reports, N. S. For 1817 
and 1818. 2 vols. 

Harper’s Reports. For 1823 and 1924. 1 vol. 
Harper’s Equity Reports. For 1824. 1 vol. 
M’Cord’s Reports. From 1820 to 1828. 4 vols. 
M’Cord’s Chancery Reports. From 1825 to 
1827. 2 vols. 

Bailey’s Reports. From 1828 to 1832. 2 vols. 
Bailey’s Chancery. From 1830 to 1831. 1 vol. 
Hill’s Reports. From 1833 to 1837. 3 vols. 
Hill’s Chancery Reports. For 1838. 2 vols. 

Riley’s Chancery Cases. From 1836 to 1837. 
1 vol. 

Riley’s Law Cases. From 1836 to 1837. 1 vol. 

Dudley’s Law Reports. From 1837 to 1838! 
1 Vol. 

Dudley’s Equity Reports. From 1837 to 1838. 
vol. 


Rice’s Reports. From 1838 to 1839. 1 vol. 

Rice’s Chancery Reports. From 1838 to 1839. 
1 vol. 

Cheves’ Reports. From 1839 to 1840. 2 vols. 
McMullan’s Chancery. From 1840 to 1842. 1 
vol. 

McMullan’s Law. From 1835 to 1842. 2 vols. 
Spear’s Equity. From 1842 *o 1844. 1 vol. 
Spear’s Law. For 1843. 2 vols. 

Richardson’s Law Reports. From 1844 to 

1847. 3 vols. 

Richardson’s Equity Reports. From 1844 to 
1846. 2 vols. 

Strobhart’s Law Reports. From 1846 to 1848. 
3 vols. 

Strobhart’s Equity Reports. From 1846 to 

1848. 2 vols. 

Statutes at Large. For 1838. 9 vols. 


Tennessee. 

Tennessee Reports. From 1791 to 1815. 2 

vols. These cases were reported by John Over- 
ton. They are cited Tenn. Rep. 

Cooke’s Reports. From 1811 to 1814. 1 vol. 

Hey wood’s Reports. From 1816 to 1818. 3 

vols. These volumes are numbered three, four, 
and five, in a series with Judge Hey wood’s North 
Carolina Reports, volumes one and two. 

Peck’s Reports. From 1822 to 1824. 1 vol. 

Martin Sc Yerger’s Reports. From 1825 to 
1828. 1 vol. 

Yerger’s Reports. From 1832 to 1837. 10 vols. 

Meigs’ Reports. From 1838 to 1839. 1 vol. 

Humphrey’s Reports. From 1839 to 1846. 8 

vols. 


Vermont . 

N. Chipman’s Reports. From 1789 to 1791. 1 
vol. 

Tyler’s Reports. From 1S01 to 1803. 2 vol? 

Brayton’s Reports. From 1915 to 1819. 1 vol. 

D. Chipman’s Reports. Containing Select Cases 
from N. Chipman’s Reports, and cases down to 
1925. 2 vols. 

Aiken’s Reports. For 1826 and 1827. 2 vols. 

Vermont Reports. From 1826 to 1846. 18 

vols. These reports are composed of Judges’ Re¬ 
ports, the first 9 vols. 

Shaw’s Reports. The 10th and part of the 11th 
vol. 

Watson’s Reports. Part of 11th, the whole of 
12th, 13th, and 14th vols. 

Slade’s Repdrts. The 15th vol. 

Washburne’s Reports. The 16th, 17th, and 
18th vols. 


Virginia • 

Wythe’s Chancery Reports. From 1790 to 
1795. 1 vol. 

Washington’s Reports. From 1790 to 1796. 
2 vols. 

Call’s Reports. From 1790 to 1818. 6 vols. 
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Henning and Munford’s Reports. From 1806 to 
1809. 4 vols. / 

Munford’s Reports. From 1810 to 1620. 6 

rols. 

Gilmer’s Reports, (sometimes cited Virginia 
Reports.) During 1820 and 1821. 1 vol. 

Randolph’s Reports. From 1821 to 1828. 6 
vols. 

Leigh’s Reports. Fiom 1829 to 1841. 12 vols. 

Jefferson’s Reports. From 1730 to 1772. 1 vol. 

Virginia cases. From 17S9 to 1826. 2 vols. 
The first of these volumes is by Judges Brocken- 
brough and Holmes, and contains cases decided 
from 1789 to 1814; the second volume is by Judge 
Brockenbrough, and contains cases decided from 
1815 to 1S26. 

Robinson’s Reports. From 1842 to 1844. 2 
vols. 

Grattan’s Reports. From 1844 to 1848. 5 vols. 


Wisconsin. 

Burritt’s Reports. 1 vol. 


ENGLISH AND IRISH REPORTS. 

6. The following is a chronological list of Eng¬ 
lish and Irish contemporary Reports, alphabeti¬ 
cally arranged under each reign. 

Henry III. — Oct. 19, 1216. Nov . 16, 1272. 
Jenkins, Ex., 4, 19, 21. 

j Edward I. — Nov. 16, 1272. July 7, 1307. 

Jenkins, Ex , 18, 34. 

Keilwey, K. B. and C. P., 6. 

Year Book, K. B., C. P. and Exchequer, part I. 

Edward II.—July 7, 1307. Jan . 25, 1327. 

Jenkins, Ex., 5, 15, 18. 

Year Book, K. B., C. P., and Ex., part I. 

Edward III. — Jan. 25, 1327. June 21, 1377. 

Benloe, K. B. and C. P., 32. 

Jehkins, Ex., 1 to 47. 

Keilwey, K. B. and C. P. 1 to 47. 

Year Book, K. B. and C. P., part 2—1 to 10. 
Year Book, K. B. and C. P., part 3—17, 18, 21 
to 28, 38, 89. 

Year Book, K. B. and C. P., part 4—40 to 50. 
Year Book, part 5—Liber Assisarum, 1 to 51. 

Richard II.—June 21, 1377. Sept. 29, 1399. 

Bellewe, K. B. and C. P., 1 to 22. 

Jenkins, Ex., 1 to 22. 

Henry IV.—Sept. 29, 1399. Mar. 20, 1413. 
Jenkins, Ex., 1 to 14. 

Year Bock, K. B. and C. P., part 6—1 to 14. 

Henry V. — Mar. 20, 1413. dug. 31, 1422. 
Jenkins, Ex., 1 to 10. 

Year Book, K. B. and C. P., part 6—1, 2, 5, 7 
to 10 


Henry VI—Aug. 31, 1422. Mar. 4, NCI. 

Benloe, K. B. and C. P., 2, 18 
.. Jenkins, Ex., 1 to 39. 

Year Book, K. B. and C. P., parts 7 and 8—* 
to 4, 7 to 12, 14, 18 to 22, 27, 28, 30 to 39. 

Edward IV. — Mar. 4,1401. April 9, 1483 
Jenkins, Ex., 1 to 21. 

Year Book, K. B. and C. P., part 9—1 to 22 
Year Book, K. B., C. P., and Ex., part 10— 5. 

• Edward V. — April 9, 1483. June 22, 1483. 
Jenkins, Ex. 

Year Book, K. B. and C. P., part 11. 

Richard III. — June 22, 1483. Aug. 22, 1485. 
Jenkins, Ex., 1, 2. 

Year Book, K. B. and C. P., part 11—1, 2. 

Henry VII. — Aug. 22, 1485. April 22, 1509. 

Benloe, K B. and C. P., 1. 

Jenkins, Ex., 1 to 21. 

Keilwey, K. B. and C. P., 12, 13, 17 to 24. 
Moore, K. B. and C. P«, Ex. and Chan., 1 to 24. 
Year Book, K. B. and C. P., part 11—1 to 16, 
20 to 24. 

Heni'y VIII. — April 22, 1509. Jan. 28, 1547. 

Anderson, C. P., 25, &c. 

Benloe, C. P., 1 to 38. 

Benloe, (New), K. B., C. P., and Ex., 22, &c. 
Benloe, Keilwey and Ashe, K. B., C. P.. 
and Ex. 

Brooke’s New Cases, K. B., C. P., and Ex* 
chequer. 

Dalison, C. P., 38. 

Dyer, K. B., C. P , Ex. and Chan. 4, &c. 
Jenkins, Ex., 1 to 38. 

Keilwey, K. B. and C. P., 1 to 11, and 21. 
Moore, K. B., C. P., Ex. and Chan., 3. 

Year Book, K. B., and C. P., part 11—13, 14, 
18, 19, 26, 27, 29 to 38. 

Edward VI. — Jan , 28, 1547. July 6, 1553. 

Anderson, C« P., 1 to 6. 

Benloe and Dalison, C. P., 2, 

Brooke’s New Cases, K. B., C. P. and Ex. 
Benloe (New), K. B., C. P. and Ex. 1 to 6. 
Dyer, K. B., C. P., Ex. and Chan. 1 to 6. 
Jenkins, Ex., 1 to 6. 

Moore, K. B., C. P., Ex. and Chan., 1 to 6. 
Plowden, K. B., C. P. and Exchequer, 4 to 6.. 

Mary. — July 6, 1553. Nov. 17, 1558. 

Anderson, C. P., 1 to 6. 

Benloe and Dalison, C. P., 1 to 5. 

Benloe in Keilwey and Ashe, K. B., C. P. and 
Ex., 1 to 5. 

Benloe (New), K. B., C. P. and Ex., 1 to 5. 
Brooke’s New Cases, K. B-, C. P., and Ex., 1 
to 5. 

Cary, Chan., 5.' 

Dyer, K. B., C. P., Ex. and Chan., 1 to 5. 
Dalison, in Keilwey and Ashe, C. P., 1, 4, 5. 
Jenkins, Ex., 1 to 5. 
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Leonard, K. R., C. P*, and Ex., 1 to 5. 

Owen, K. R. and C. P., 4, 5. 

Plowden, K. B., C. P. and Ex., 1 to 5. 

Elizabeth _Nor. 17, 1558. Mar. 24, 1603. 

Anderson, C. P., 1 to 45. ^ 

Benloe in Keilwey and Ashe, K. B., C. P., and 
Ex., 2 to 20. 

Benloe, K. B., C. P., and Ex., 1 to 17. 

Benloe, C- P., 1 to 21. 

Brown low and Goldesborough, C. P., 11 to 45. 
Cary, Clian*. 1 to 45. 

Coke, K. B , C. P., Ex. and Chan., 14 to 45. 
Croke, K. B , and C. P., 24 to 45. 

Dalison, C- P., I to 16. 

Dalison in Keilwey and Ashe, C. P., 2 to 7. 
Dickens, Chan., a few cases. 

Dyer, K. B. and C. P., 1 to 23. 

Godbolt, K. B., &c., 17 to 45. 

Goldesboroujjh, K. B., &c., 28 to 31, 39 to 43. 
Hobart, K. B., &c., a few cases. 

Hutton, C. P.. 26 to 3S. 

Jenkins, Ex., 1 to 45. 

Leonard, K. B , C. P. and Ex., 1 to 45. 

Moor®, K. B., C. P., Ex and Chan. 1 to 45. 
Noy, K. B. and C. P., 1 to 45. 

Owen, K. B. and C. P., 1 to 45. 

Plowden, K. B., C. P. and Ex., 1 to 21. 
Popham. K. B., C. P. and Chan., 34, 39 
Saville, C. P. and Ex., 22 to 36. 

Tothill, Chan., 1 to 45. 

Telvcrton, K. B. 44, 45. 

James I. — Mar . 24, 1603. Afar. 27, 1625. 
Anderson, C. P., 1. 

Benloe, K. B., C. P., and Ex., 19 to 23. 
Bridgman, C. P , 12 to 19. 

Brownlovv and Goldesborough, C. P., 1 to 23. 
Bulstrode, K. B., 7 to 15. 

Cary, Chan. 1. 

Coke, K- B., C. P., Ex. and Chan, 1 to 13. 
Croke, K. B. and C. P.. 1, 23. 

Davis, K. B., C. P. and Ex., 2 to 9. 

Glanville, election before committee of H. C., 

21 , 22 . 

Godbolt, K. B., &c., 1 to 23. 

Hobert, K. B., &c., 1 to 23. 

Hutton, C. P., 10 to 23. 

Jenkins, Ex , 1 to 21. 

Jones (W.) K. B. and C. P , 18 to 33. 

Lane, Ex., 3 to 9. 

Leonard, K. B., C. P. and Ex., 1 to 12. 

Ley, K. B., C. P., Ex. and Court of Wards, 6 
to 23. 

Moore, K. B., C. P., Ex. and Chan., 1 to 18. 
Noy, K. B. and C. P., 1 to 23. 

Owen, K. B. and C. P., 1 to 12. 

Palmer, K. B. t 17 to 23. 

Popham, K. B., C. P., and Chan., 15 to 23. 
Repoits in Chancery, 13. 

Rolle. K. B., 12 to 22. 

Tothill, Chan., 1 to 23. 

Winch, C. P., 19 to 23. 

Yelverton, K. B., 1 to 10. 

Charles I. — Mar. 27, 1625. Jan. 30, 1649. 

Aleyn, K. B., 22 to 24. 

Benloe, K. B., C. P. and Ex., 1 to 3. 

Bulstrode, K. B., 1 to 14. 


Clayton, Pleas of As. York, 7 to 24. 

Croke, K. B. and C. P., 1 to 16 
Godbolt, K. B., &c., 1 to 13. 

Hetley, C. P., 3 to 7. 

Hutton, C. P.. 1 to 14. 

Jones, (W.) K. B. and C. P., 1 to 16. 

Latch, K. B., 1 to 3. 

Ley, K. B., C. P., Ex. and Court of Wards, 1 
to 4. 

Littleton, C. P. and Ex., 2 to 7. 

March, K. B. and G. P., 15 to 18. 

Nelson, Chan., 1 to 24. 

Noy, K. B. and C. P., 1 to 24. 

Palmer, K. B. and C. P., 1 to 4. 

Popham, K. B., C. P. and Chan., 1, 2. 

Reports in Chancery, 1 to 24. 

Style, K. B., 21 to 24. 

Tothill, Chan., 1 to 21. 

Charles II.—May 29, 1660. Feb. 6, 1685. 

Bridgman, C. P., 1 to 8. 

Carter, C. P., 16 to 27. 

Cases in Chancery, part 1 —12 to 30. 

Cases in Chancery, part 2—26 to 37. Most of 
these cases in 2 C. C. are grossly misreportcd, 
said per Lord Loughborough, 1 H- Bl. 332 
Cayton, Pleas of As. York, 1, 2. 

Dickens, Chan., a few cases. 

Finch, Chan., 25 to 32. 

Ereeman, K. B., C. P., Ex. and Chan., 22 to 37. 
Hardres, Ex., 7 to 21. 

Jones (Tho.) K. B. and C. P., 19 to 37 
Kreble, K. B., 13 to 30. 

Kelyng (Sir J.) Crown Cases and in K. B., 14 
to 20. 

Levinz, K. B. and C. P., 12 to 37 
Lutwyche, C. P , 34 to 37. 

Modern, K. B., C. P. Ex. and Chan., vols. I, 
2—1 to 29. 

Modern, It. B., C. P,, Ex. and Chan., vol. 2- 
26 to 30. 

Modern, K. C., C. P., Ex. and Chan., vol 3 - 
34 to 37. 

Nelson, Chan., 1 to 37. 

Parker, Ex., 30. 

Pollexfen, K. B., C. P. and Chan., 22 to 37 
Raymond, (T.) K. B., C. P. and Ex., 12 to 33 
Reports in Chancery, 1 to 37. 

Saunders, K. B., 18 to 24. 

Select Cases in Chancery, 33. 

Shower, It. B., 30 to 37. 

Siderfin, K. B., C. P. and Ex., 9 to 22- 
Skinner, E. B., 33 to 37. 

Style, K. B., 1 to 7. 

Vaughan, C. P., 17 to 25. 

Ventris, K. B., C. P., Ex and Chan., 20 to 37 
Vernon, Chan., 32 to 37 

James II.—Feb. 6, 1685. Feb. 13, 1689. 

Carthew, K. B-, 2 to 4. N 

Cases in Chancery, part 2—1 to 3. 

Cases of Settlement, K B., 2 to 4. 
Comberbach, K. B., 1 to 4. Comberbach is 
said, by Lord Thurlow, to be bad authority. 1 
Bro. C. C. 97. 

Freeman, K. B., C. P., Ex. and Chan., 1 to 4. 
Levinz, K. B. and C. P., 1, 2. 

Lutwyche, C. P.. 1 to 4. 

Modern, It B., C. P. and Chan. vol. 3—1 to 4. 
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Parker, Ex., 3, 4. 

Reports in Chancery, 1 to 3. 

Shower, K. B., 1 to 4. 

Skinner, K. B., 1 to 4. 

Ventris, K. B., C. P., Ex. and Chan., 1 to 4. 
Vernon, Chan., 1 to 4. 

William Him # Mary. — Feb 13, 1682. Mar . 8, 

1702. 

Carthew, K. B., 1 to 12. 

Cases concerning Settlements, K. B., 1 to 14. 
Colles, Parliamentary Cases, 9 to 14. 
Comberbach, K. B., L to 10. 

Comyns, K. B., C. P., Ex. Chan, and before 
the Delegates, 7 to 14. 

Fortescue, K. B., C. P., Ex. and Chan., 7 to 14. 
Freeman, K. B., C. P., Ex. and Chan., 1 to 14. 
Kelyng, (Sir J.) Crown Cases, and in K. B., 
8 to 13. 

Levinz, K. E, and C. P., 1 to 18. 

Lutwyche, C. P., L to 14. 

Modern, K. B., C. P., Ex. and Chan., vol. 3— 

1 , 2 . 

Modern, K. B., C. P., Ex. and Chan., vol. 4— 
3 to 7. 

Modern, K. B., C. P., Ex. and Chan., vol. 5— 
5 to 11. 

Modern, K. B., C. P., Ex. and Chan., vol. 
12—2 to 14. 

Parker, Ex., 4 to 13. 

Peere Williams, Chan, and K. B., 7 to 14. 
Precedents in Chancery, 1 to 4. 

Raymond, (Lord) K. B. and C. P., 4 to 14. 
Reports in Chancery, vol. 2—5. 

Reports temp. Holt, K. B., C. P.,Ex. and Chan., 
J to 14. 

Salkeld, K. B., C. P-, Ex. and Chan., 1 to 14. 
Select Cases in Chancery, 5, 9. 

Shower, K. B., 1 to 6. 

Skinner, K. B , 1 to 9. 

Ventris, K. B. f C. P., Ex. and Chan., 1, 2. 
Vernon, Chan., 1 to 14. 

Anne. — Mar. S, 1702. Aug . 1, 1714. 

Brown’s Parliamentary Cases, 1 to 13. 

Banbury, Ex., 12, 13. 

Cases concerning Settlements, K. B., 1 to 13. 
Cases on Practice, C. P-, 5 to 13* 

Colies, Parliamentary Cases, 1 to 8. 

Comyns, K. B., C. P., Ex. Chanc. and before 
he Delegates, 1 to 13. 

Dickens, Chan., a few' cases. 

Fortescue, K. B., C. P., Ex. and Chan., 1 
to 13. 

Freeman, K. B., C. P., Ex. and Chan., 1 to 5. 
Gilbert’s Cases in Law an Equity, 12, 13. 
Gilbert, K. B., Chan, and Ex., 4 to 43. 

Kelyng, (Sir J.) Crown Cases, and in K. B. 
Lutw'yche, C. P., 1, 2. 

Modern, K. B., C. P., Ex. and Chan., vol. 
G— 2, 3. 

Modern, K. B., C. P., Ex. and Chan., vol. 
7—1. 

Modern, K. B., C. P., Ex. and Chan., vol. 

10— S to 13. 

Modern, K. B., C. P., Ex. and Chan., vol. 

11— 4 to 8. 

Parker, Ex., 6 to 12. 

Peere Williams, Chan, and K. B., 1 to 13. 
Practical Register, C. P., 3 to 13. 


Precedents in Chancery, 1 to 13. 

Raymond, (Lord) K. B. and C. P., 1 to 13. 
Reports in Chancery, 4 to 8. 

Reports temp Holt, 1 to 9. 

Robertson’s App. Cases, 5 to 13. 

Salkeld, K. B., C. P., Ex. and Chan., 1 to 
Session Cases, K. B., 9 to 13 
Vernon, Chan., 1 to 13. 

George /.— Aug. 1 , 1714. June 11, 1727. 

Barnardiston, K. B., 12, 13. This book is said 
to be not of much authority;” Dougl. 333 , n. ( 
u of still less authority than 10 Mod.;” Dougl. 
6S9, n ; w a bad reporter.” I East, 642, n. 
Brown’s Parliamentary Cases, 1 to 13. 
Bunbury, Ex., 1 to 13. Mr. Bunbury never 
meant that those cases should be published; they 
are very loose notes. 5 Burr. 2568. 

Cases concerning Settlements, K. B., 1 to 13. 
Cases of Practice, C. P., 1 to 13. 

Comyns, K. B., C. P., Ex. Chanc. and before 
the Delegates, 1 to 13. 

Dickens, Chan., 1 to 13. 

Fortescue, K. B., C. P., Ex. and Chan., 1 to 13. 
Gilbert, K. B., Chan, and Ex., 1 to 12. 
Modern, K. B., C. P., Ex. and Chan., vols. 8 
and 9—8 to 12. 

Modern, K. B., C. P., Ex-, and Chan., vol. 
10—1 to 11. 

Mosely, Chan., 12, 13. 

Parker, Ex., 4 to 13. 

Peere Williams, Chan, and K. B., 1 to 13. 
Practical Register, C. P-, 1 to 13. 

Precedents in Chancery, 1 to 8. 

Raymond (Lord) K. B. and C. P., 1 and 10 to 
i3. 

Robertson’s Appeal Cases, 1 to 13. 

Select Cases in Chan., 10 to 12. 

Sessions Cases, K. B., 1 to 13. 

Strange, K. B., C. P., Ex. and Chan., 2 to 13*. 
Vernon, Chan. 1 to 5. 

George IL—June 1 1 , 1727. Oct. 25, 1760. 

Arr/bler, Chan, and Ex. 11 to 34. 

Andrews, K B., 11, 12. 

Atkyn’s Chan., 9 to 27. 

Barnardiston, C. B., 1 to 7. 

Barnardiston, Chan., 13, 14. 

Barnes, C. P., 5 to 34. 

Belt’s Supplement to Vesey, Chan., 20 to 28. 
Blackstone (Wm.) K. B. and C. P., 20 to 24, 
and 30 to 34. These reports are said not to be 
very accurate, per Lord Mansfield, Doug. 92, n. 
Brown’s Pari. Cases, 1 to 34. 

Bunbury, Ex., 1 to 14. 

Burrow’s K. B*, 30 to 34. 

Burrow’s Settlement Cases, K. B., 5 to 31. 
Cases of Settlement, K. B , 1 to 5. 

Cases of Practice, C. P , 1 to 20. 

Cases temp. Talbot, Chan. K. B., C. P., 7, 10* 
Comyns, Ex., Chan, and before the Delegates, 

1 to 13. 

Cunningham, K. B., 7, 8. 

Dickens, Chan., 1 to 34. Mr. Dickens was a 
very attentive and diligent register; but his notes 
being rather loose, are not to be considered as of 
very high authority, per Lord Redesdale, 1 Sch. & 
Lef. 240. Vide also Sug. Vend. 146. 

Eden, Chan., 30 to 34. 

Fitzgibbon, K. B., C. P.,Ex. and Chan., 1 to 5. 
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Fortescue, l to 10. 

Foster, Crown Cases, 16 to 34. 

Kelyngc. (WO K. B., C. P. and Chan., 1 to 8. 
Kenyon, K. B., &c., 26 to 30. 

Leach, Crown Cases, 4 to 34. 

Lee, (Sir Geo.) Ecclesiastical, 25 to 32. 
Moseley, Chan., 1 to 3. 

Parker, Fx , 16 to 34. 

Peere Williams, Chan, and K. B. t 1 to 8. 
Practical Register, C. P., 1 to 15. 

Raymond, (Lord) K. B. and C. P., 1 to 6. 
Reports temp. Hardwicke, K. B., 7, 10. 
Robertson's Appeal Cases, a few. 

Saver, K. B., 25 to 29. 

Select Cases in Chancery, 6. 

Sessions Cases, K. B., 1 to 20. 

Strange, K. B., C. P., Ex. and Chan., 1 to 21. 
Vesey, (sen.) Chan., 20 to 28. 

Willes, C P., Exch. t Chan, and House of 
Lords, 11 to 32. 

Wilson, K. B., C. P., 16 to 34. 

George. Ill.—Oct . 25, 1762. Jan. 29, 1820, 

Acton, Appeal Cases, 49, 50. 

Ambler, Chan, and Ex., 1 to 24. 

Anstruther, Ex , 32 to 37. 

Ball and Beatty, Irish Chan., 47 to 54. 
Bamewell and Alderson, K. B., 58 to 60. 
Blackstone, (Sir W.) K. B. and C. P. t 1 to 20. 
Biackstone, (H.) C. P. and Ex. Chamb., 28 to 
36. 

Bligh, Appeal Cases, 59, 60. 

Bosanquet and Puller, C. P., and Exch. Chamb., 
to 47. 

Bott, Settlement Cases, 1 to 60. 

Broderip and Bingham, C. P., 59, 6(X 
Brown, Chancery, 18 to 34. 

Brown, Pari. Cases, 1 to 40. 

Buck, Bankruptcy, 57 to 60. 

Burrow, K. B., 1 to 12. 

Burrow, Settlement Cases, K. B-, 1 to 16. 
Caldecot, Settlement Cases, K. B., 17 to 26. 
Campbell, Nisi Prius, K. B., C. P., and Home 
Circuit, 48 to 56. 

Cases of Practice, K* B., 1 to 14. 

Chitty, K. B., 47 to 60. 

Cooper, Chan., 55. 

Corbet and Daniel, Election Cases. 

Cowper, K. B., 14 to 18. 

Cox, Chan., 23 to 36. 

Daniell, Ex., 57 to 60. 

Dickens, Chan., 1 to 38. 

Dodson, Admiralty, 51 to 57. 

Douglas, K. B , 19 to 25. 

Dow, H. of Lords, 53 to 58. 

Durnford and East, K. B., 26 to 40. 

East, K. B., 41 to 52. 

Edwards, Admiralty, 48, 49. 

Eden, Chan., 1 to 7. 

Espinasse, Nisi Prius, K. B., C. P. and Home 
Circuit, 33 to 47. 

Forrest. Ex., 41. 

Fraser. Elec., H. Com. 32. 

Gow, Nisi Prius, C. P., 59, 60. 

Haggard, Consistory Court, 29 to 60. 

Holt, Nisi Prius, C. P. and North Circuit, 55 to 

5S. 

Jacob & Walker, Chan., 60. 

Kenyon, K. B., &c. 

Leach’s Crown Cases, 1 to 55. 

Loffr, K. B., C P. and Chan., 12 to 14. 


Luders, Election Cases, 25 to 30. 

Mariott, Admiralty, 16 to 19. 

Marshall, C. P., 54 to 57. 

Maddoek, Vice Chan., 55 to 60. 

Maule ik Selwyn, K. B., 53 to 57 
Merivale, Chan., 57 to 58. 

Moore, C. P., 57 to GO. 

Nolan, K. B., 32 to 34. 

Parker, Ex., 1 to 7. * 

Peake, Nisi Prius, K. B., 30 to 35. 

Peckwell, Election Cases, 45,46. 

Phillimore, Ecclesiastical, 49 to 60. 

Price, Ex., 54 to 60. 

Robinson, Admiralty, 39 to 48. 

Rose, Bankruptcy, 50 to 56. 

Russell & Ryan, Crown Cases, 39, &c. 

Schoales & Lefroy, Irish Chan., 42 to 44. 
Smith, K. B. and Chan., 44 to 46. 

Starkie, Nisi Prius, K. B., C. P. and North Cir., 
55 to 60. 

Swanston, Chan., 58 to 60. 

Taunton, C. P., 48 to 58. 

Vesey, jun., Chan., 29 to 52. 

Vesey & Beames, Chan , 52 to 54. 

Wightwick, Ex., 50, 51. 

Wilson, IC. B. and C. P-, 1 to 14. 

Wilson, Chan., 58 to CO. 

Wilson, Ex., 57. 

George IV.—Jan . 29, 1820, June 26, 1S30. 

Addams, Eccl., 2 to 6. 

Barnwell & Alderson, K- B , 1 to 3. 

Barnewall & Cresswell, K. B., 3 to 10. 

- ’ Adolphus, K. B., 10, &c. 

Batty, K. B., ( Ireland ) 5 & 6. 

Beatty, Chan., (do.) 7 & 8. 

Bingham, C. P., 3, &c. 

Bligh, H. of Lords, 1, &c. 

Bott, Settlement Cases, 1 to 7. 

Broderip & Bingham, C. P., 1 to 3. 

Carrington & Payne, N. P., 4, &c. 

Chitty, K. B , 1 to 3. 

Cresswell, Insolvent, 7 to 9. 

Daniell, Exchequer. 

Danson & Lloyd, Mercantile Cases, 8, 9. 
Dowling & Ryland, 2 to 7. 

Fox & Smith, K. B., (Ireland) 3 to 5. 

Glyn & Jameson, Bankruptcy. 

Haggard, Eccles. 7 to 10. 

Hogan, Rolls, (Ireland) 6 & 7. 

Hudson & Brooke. K. B., (Ireland) 7 Vo 11. 
Jacob & Walker, Chan., 1, 2. 

Jacob, Chan., 2, 3. 

Lloyd & Welsby, Mercantile Cases, *0, &c. 
Maddoek, Vice-Chan., 1 to 3. 

Manning & Ryland, K. B., 7 to 9. 

Molloy, Chan , (Ireland) 7 to 11. 

Moody & Malkin, N. P., 7, &c. 

Moore, C. P., 1 to 7. 

Moore & Payne, C. P., 7, &c. 

Phillimore, Eccles., 1, 2. 

Price, Exchequer, 1, &c. 

Russell & Ryan, Cro. Cases, 1 to 3. 

Russell, Chan., 6 &c. 

Russell & Mylne, 9. &c. 

Ryan & Moody, N. P.. 4 to 7. 

Ryan & Moody, Cro. Cases, 4 to 10, 

Simon & Stuart, Vice-Chan., 2 to 7. % 

Simons, Vice-Chan., 7, &c. 

Smith & Batty, K. B., (Ireland) 4 Jc 5 
Starke, N. P*, 1, &c. 
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Turner, Chan , 3, &e* 

Younge & Jervis, Ex., 7, 8cc. 

Younge, Ex. Eq., 11, 8cc. 

William IV. — June 26, 1830. June 20, 1837. 

Adolphus & Ellis, K. B., 4 to 
Barnewall & Adolphus, K. B., 1 to 3. 

Bingham, C. P., 1 to 
Bligh, H. of Lords, 1 to 
Carrington & Payne, N. P., 1 to 
Clark & Finnelly, 2 to 
Cockburn & Rowe, 3. 

Crompton & Jervis, Exch., 1 & 2. 

Crompton & Meeson, Exch., 3 & 4. 

Crompton, Meeson & Roscoe, Ech., 4 to 6. 
Curteis, 5 to 

Deacon & Chitty, Bankruptcy, 2 to 5. 

Deacon, Bankruptcy, 6 to 
Dow & Clarke. H. of Lords, 1 to 
Dowling, Practice Cases, 1 to 
Haggard, Ecclesiastical, 1 to 
Haggard, Admiralty, l to 
Hayes, Exch., (Ireland) l to 3. 

Knapp, Appeal Cases, 1 to 
Knapp 8t Ombler, Election Cases, 5 to 
Lloyd & Goold, Irish Chan., 5 to 
Manning & Ryland, K. B., 1 to 
Meeson & Welsby, 6. 

Montagu & Bligh, Bankruptcy, 2 & 3. 

Montagu & Ayrton, Bankruptcy, 3 to 
Moody k Malkin, N. P., 1 to 
Moore & Payne, C. P.> l to 
Moore 8c Scott, C. P., 1 to 
Mylne k Craig. 

Mylne k Keen, Chan., 3 to 

Neville & Manning, K. B., 3 

Perry k Knapp, Election Cases, 3 to 5. 

Russell k Mylne, Chan., 1 to 3. 

Scott, C. P., 5 to 
Simons, Vice-Chan., 1 to 
Tamlyn, Rolls, 1 to 
Tyrvvhitt, Exch., 1 to 
Tyrwhitt & Granger. 

Wilson & Shaw, H. of Lords, 1 to 
Wilson & Courtenay, H. of Lords, 2 to 
Younge, Equity Exch., 1 to 
Younge k Collyer, Equity Exch., 4 to 

Victoria .— June 20, 1837. 

Adolphus & Ellis, K. B. 

Adolphus k Ellis, New Series. 

Alcock & Napier, K. B., ( Ireland.) 

Alcock’s Registry Cases. 

Armstrong & Macartney, N. P«, ( Ireland .) 
Baron 8c Austin, Election Cases. 

Baron & Arnold, Election Cases, 

Beavan, Rolls Court. 

Bells, Appeal Cases to H. of L., (Ireland.) 

Bell, Murray, Young & Tennent, Session Cases, 

* Ireland.) 

Brown, High Court of Justiciary, (Ireland.) 

Bingham, C. P., 1 to 

Bligh, House of Lords. ^ 

Bligh, New Series. 

Carrington k Kirwan, N. P. 

Carrington k Marshman, N. P*, C. P. and Exch. 
^ Carrington k Payne, N- P*> Q- P*> C. P* Exch. 
Carrow, Hamerton & Allen, Magistrates’ Cases. 
Clark 8c Finnelly, H. of Lords. 

Collyer, Chancery. 


Connor & Lawson, Chancery, (Ireland.) 

Cooper, Chancery Practice Cases. 

Cooper tempore Brougham, Chancery. 

Craig k Phillips, Chancery. 

Crawford k Dix, Abridged Cases in all the 
Courts, (Ireland.) 

Crawford & Dix, Circuit Cases, (Ireland* 

Curtis, Ecclesiastical. 

Davison & Manning, Q. B. 

Deacon, Bankruptcy. 

Denison, Crown Cases, reserved. 

De Gex & Smales, Chancery. 

Dow & Clark, H. of L. 

Dowling & Lowndes, Points of Practice. 
Dowling, Practice Cases. 

Dowling, New Series. 

Diury & Walsh, Chancery, (Ireland.) 

Drury 8c Warren, Chancery, (Ireland.) 

Dunlap, Bell & Murray, Sessions Cases, (Ire¬ 
land.) 

Dunlap, Bell, Murray k Donaldson, Sessions 
Cases, (Ireland.) 

Exchequer Reports, by Welsby, Hurstone & 
Gordon. 

Falconer k Fitzherbert, Election. 

Flanagan k Kelle, Rolls, (Ireland.) 

Gale k Davison, K. B. 

Haggard, Admiralty. 

Hare, Chancery. 

Jebb k Bourke, Q. R., (Ireland.) 

Jebb & Symes, K. B., (Ireland.) 

Jones & Latouche, Q. B., (Ireland.) 

Jones, Exchequer, (Ireland.) 

Jones k Carey, Exchequer, (Ireland.) 

Keen, Rolls. 

Law Recorder, in all the Courts, (Ireland.) 
Longfield k Townsend, Exch., (Ireland.) 
McLean & Robinson, H. of L., (Ireland.) 
Manning & Granger, C. P. 

Manning, Granger 8c Scott, C. P. 

Meeson & Welsby, Exch. 

Montagu 8c Ayrton, Bankruptcy. 

Montagu 8c Chitty, Bankruptcy. 

Montagu, Deacon k De Gex, Bankruptcy. 
Montagu 8c Neale, Election. 

Moody, N. P. and Crown Cases. 

Moody & Robinson, Nisi Prius. 

Moore, Appeal Cases. 

Moore, East Tndia Appeals. 

Moore, Privy Council. 

Mylne 8c Craig, Chancery. 

Neville k Perry, K. B. 

Perry 8c Davidson, K. B. 

Phillips, Chancery. 

Robinson, Admiralty. 

Robinson, House of Lords. 

Sausse 8c Scully, Rolls, (Ireland.) 

Scott, C. P. 

Scott, New Series. 

Shaw 8c Maclean, House of Lords. 

Smyth, C. P., (Ireland.) 

Simons Vice-Chancellor. 

Welsh, Registry Cases, (Ireland.) 

West, Pari. Reports. 

Younge 8c Collyer, Equity Ex. 

REPRESENTATIVE. One who repre 
sents or is in the place of another. 

2. In legislation, it signifies one who 
has been elected a member of that branch 
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of the legislature called the house of repre- 
sentativos. 

3. A representative of a deceased per¬ 
son, sometimes called a “ personal represen¬ 
tative," or “ legal personal representative, 55 
is one who is executor or administrator of 
the person described. 6 Madd. 159 ; 5 
Yes. 402. 

Representative democracy. A form 
of government where the powers of the 
sovereignty are delegated to a body of men, 
elected from time to time, who exercise 
them for the benefit of the whole nation. 1 
Bouv. Inst. n. 31. 

TO REPRESENT. To exhibit; to ex¬ 
pose before the eyes: to represent a thing 
is to produce it publicly. Dig. 10, 4, 2, 3. 

REPRESENTATION, insurances, A 
representation is a collateral statement, 
either by writing, not inserted in the policy, 
or by parol, of such facts or circumstances 
relative to the proposed adventure, as are 
necessary to be communicated to the under¬ 
writers, to enable them to form a just esti¬ 
mate of the risk. 

2. A representation, like a warranty, 
may be either affirmative , as where the in¬ 
sured avers the existence of some fact or 
circumstance which may affect the risk ; or 
promissory , as where he engages the per¬ 
formance of something executory. 

3. There is a material difference between 
a representation and a warranty. 

4. A warranty, being a condition upon 
which the contract is to take effect, is always 
a part of the written policy, and must appear 
on the face of it. Marsh. Ins. c. 9, § 2. 
Whereas a representation is only a matter 
of collateral information or intelligence on 
the subject of the voyage insured, and 
makes no part of the policy. A warranty 
being in the nature of a condition precedent, 
must be strictly and literally complied with; 
but it is sufficient if the representation be 
true in substance. Whether a warranty be 
material to.the risk or not, the insured 
stakes his claim of indemnity upon the pre¬ 
cise truth of it, if it be affirmative, or upon 
the exact performance of it, if executory; 
but it is sufficient if a representation be 
made without fraud, and he not false in any 
material point, or if it be substantially, 
though not literally, fulfilled. A false war¬ 
ranty avoids the policy, as being a breach 
of the condition upon which the contract is 
to take effect; and the insurer is not liable 
for any loss though it do not happen in 
consequence of the breach of the warranty; 
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a false representation is no breach of the 
contract, but if material, avoids the policy 
on the ground of fraud, or at least because 
the insurer has been misled by it. Marsh. 
Insur. B. 1, c. 10, s. 1; Dougl. R. 247' 
4 Bro. P. C. 482. 

See 2 Caines 5 R. 155; 1 Johns. Cas. 408; 
2 Caines 5 Cas. 173, n.; 3 Johns. Cas. 47; 
1 Caines 5 Rep. 288; 2 Caines 5 R. 22; Id. 
329; Sugd. Vend. 5; Bouv. Inst. Index, 
h. t.; and Concealment; Misrepresentation. 

Representation, Scotch law. The name 
of a plea or statement presented to a lprd 
ordinary of the court of sessions, when his 
judgment is brought under review. 

Representation of persons. A fiction 
of the law, the effect of which is to put the 
representative in the place, degree, or right 
of the person represented. 

2. The heir represents his ancestor. 
Bac. Abr. Heir and Ancestor, A. The 
devisee, his testator ; the executor, his tes¬ 
tator ; the administrator, his intestate ; the 
successor in corporations, his predecessor. 

| And generally speaking they are entitled to 
the rights of the persons whom they repre¬ 
sent, and bound to fulfil the duties and 
obligations, which were binding upon them 
in those characters. 

3. Representation was unknown to the 
Romans, and was invented by the com¬ 
mentators and doctors of the civil law. 
Toull. Dr. Civ. Fr. liv. 3, t. 1, c. 3, n. 180. 
Vide Ayl. Pand. 397; Dali. Diet, mot Suc¬ 
cession, art. 4, § 2. 

REPRIEVE, crim. law , practice . This 
term is derived from reprendre, to take 
back, and signifies the withdrawing of a 
sentence for an interval of time, and ope¬ 
rates in delay of execution. 4 Bl. Com. 394. 

2. It is granted by the favor of the par¬ 
doning power, or by the court who tried the 
prisoner. 

3. Reprieves are sometimes granted ex 
necessitate legis; for example, when a woman 
is convicted of a capital offence, after judg¬ 
ment she may allege pregnancy in delay of 
execution. In order, however, to render 
this plea available she must be quick with 
child , (q. v.) the law presuming, perhaps 
absurdly enough, that before that period, 
life does not commence in the foetus.' 3 Inst. 
17; 2 Hale, 413; 1 Hale, 368; 4 BL Com 
395. 

4. The judge is also hound to grant a 
reprieve when the prisoner becomes insane. 

4 Harg. St. Tr. 205, 6; 3 Inst. 4; Hawk 
B. 1, c. 1, s. 4; 1 Chit. Cr. Law, 757. 



462 


REP 


REP 


REPRIMAND, punishment . The cen¬ 
sure which, in some cases a public officer 
pronounces against an offender. 

2 . This species of punishment is used 
by legislative bodies to punish their mem¬ 
bers or others who have been guilty of some 
impropriety of conduct towards them. The 
reprimand is usually pronounced by the 
speaker 

REPRISALS, war . The forcibly taking 
a thing by one nation which belonged to 
another, in return or satisfaction for an 
injury committed by the latter on the for¬ 
mer. Vatt. B. 2, ch. 18, s. 842; 1 Bl. 
Com. eh. 7. 

2. Reprisals are used between nation 
and nation to do themselves justice, when 
they cannot otherwise obtain it. Congress 
have the power to grant letters of marque 
(q. v.) and reprisal. Const, art. 1, s. 8, 
cl. 11. 

3. Reprisals are made in two ways, 
either by embargo, in which case the act is 
that of the state ; or, by letters of marque 
and reprisals, in which case the act is that 
of the citizen, authorized by the govern¬ 
ment. Vide 2 Bro. Civ. Law, 334. 

4 . Reprisals are divided into negative , 
when a nation refuses to fulfil a perfect 
obligation which it has contracted, or to 
permit another state to enjoy a right which 
it justly claims; or positive, when they con¬ 
sist in seizing the persons and effects be¬ 
longing to the other nation, in order to 
obtain satisfaction. 

5. They are also general or special . 
They are general when a state which has 
received, or supposes is has received, an 
injury from another nation delivers commis¬ 
sions to its officers and subjects to take the 
persons and property belonging to the other 
nation, in retaliation for such acts, wherever 
they may be found. It usually amounts to 
a declaration of war. Special reprisals are 
such as are granted in times of peace, to 
particular individuals who have suffered an 
injury from the citizens or subjects of the 
other nation. Bynker. Qusest. Jur. Pub. 
l!b. 1, Duponceau’s Translation, p. 182, 
note; Dali. Diet. Prises maritimes, art. 2, 

G. The property seized in making re¬ 
prisals is preserved, while there is any hope 
of obtaining satisfaction or justice ; as soon 
as that hope disappears, it is confiscated, 
and then the reprisal is complete. Vattel, 
B. 2, c. IS, § 342. 

REPRISES, The deductions, and pay¬ 


ments out of lands, annuities, and the like, 
are called reprises, because they are taken 
back; when we speak of the clear yearly 
value of an estate, we say it is worth so 
much a year ultra reprises , besides all re¬ 
prises. 

2. In Pennsylvania, lands are not to be 
sold when the rents can pay the encum¬ 
brances in seven years, beyond all reprises. 

REPPvOBATION, eccl. law . The pro¬ 
pounding exceptions either against facts, 
persons or things ; as, to allege that certain 
deeds or instruments have not been duly 
and lawfully executed; or that certain per¬ 
sons are such that they are incompetent as 
witnesses; or that certain things ought not 
for legal reasons to be admitted. 

REPUBLIC. A commonwealth; that 
form of government in which the administra¬ 
tion of affairs is open to all the citizens. In 
another sense, it signifies the state, inde¬ 
pendently of its form of government. 1 
Toull. n. 28, and n. 202, note. In this 
sense, it is used by Ben Jonson. 

Those that by their deeds make it known, 

Whose dignity the} r do sustain ; 

And life, state, glory, all they gain, 

Count the Republic's, not their own. 

Vide Body Politic; J\ r ation; State. 

REPUBLICAN GOVERNMENT. A 
government in the republican form : a go¬ 
vernment of the people; it is usually put in^ 
opposition to a monarchical or aristocratic 
government. 

2. The fourth section of the fourth 
article of the constitution, directs that “ the 
United States shall guaranty to every state 
in the Union a republican form of govern¬ 
ment.” The form of government is to he 
guarantied. , which supposes a form already 
established , and this is the republican form 
of government the United States have under¬ 
taken to protect. See Story, Const. § 1807. 

REPUBLICATION. An act done by a 
testator, from which it can be concluded 
that be intended that an instrument which 
had been revoked by him, should operate as 
his will; or it is the reexecution of a will 
by the testator, with a view of giving it full 
force and effect. 

2. The republieation is express" or im¬ 
plied. It is express when there has been 
an actual reexecution of it; 1 Ves. 440; 

2 Rand. R. 192; 9 John. R. 312; it is 
implied, when, for example, the testator by 
a codicil executed according to the statute 
of frauds, reciting that he had made his will, 
added, “ I hereby ratify and confirm my said 
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Tvill, except in the alterations after men¬ 
tioned/ 1 Com. R. 381 ; 3 Bro. P. C. 85. 
The will might be at a distance, or not in 
the power of the testator, and it may be 
thus republished. 1 Ves. 43/ ; 3 Bing. 614; 

1 \ es. ir. 486: 4 Bro. C. C. *2. 

;>. The republication of a will has the 
effect; 1st. To give it all the force of a 
will made at the time of the republication ; 
if, for example, a testator by bis will devise 
“ all his lands in A,” then revokes bis 
will, and afterwards buys other lands in A, 
the republic at ion, made after the purchase, 
will pass all the testator’s lands in A. Cro. 
Eliz. 493. See 1 P. ms. 2/5. 2d. It 

sets up a will which had been revoked. 
See, generally, 2 Hill. Ab. 509 ; 3 Lomax, 
Dig. tit. 28, c. 6; 2 Bouv. Inst. n. 2162-4. 

TO REPUDIATE. To repudiate a 
riffht is to express in a sufficient manner, a 
determination not to accept it, when it is 
offered. 

2. He who repudiates a right cannot by 
that act transfer it to another. Repudia¬ 
tion differs from renunciation iu this, that 
bv the former he who repudiates simply de¬ 
clares that lie will not accept, while he who 
renounces a right does so in favor of 
another. Renunciation is however some¬ 
times used in the sense of repudiation. See 
To Renounce; Renunciation; Wolff, Inst. 
§ 339. 

REPUDIATION". In the civil law this 
term is used to signify the puttiug away of 
a wife or a woman betrothed. 

2. Properly divorce is used to point out 
the separation of married persons ; repudia¬ 
tion, to denote the separation either of mar¬ 
ried people, or those who are only affianced. 
Divortium est repudium et separatio mari- 
terrum; repudium est renunciatxo sponsalium , 
vel eiiam est divortium . Dig. 50, 16, 101, 
1. Repudiation is also used to denote a 
determination to have nothing to do with 
any particular thing; as, a repudiation of a 
legacy, is the abandonment of such legacy, 
and a renunciation of all right to it. 

3. In the canon law, repudiation is the 
refusal to accept a benefice which has been 
conferred upon the party repudiating. 

RE PI. GNANCY, contracts . That which 
in a contract, is inconsistent with something 
already contracted for; as, for example, 
where a man by deed grants twenty acres 
of land, excepting one, this latter clause is 
repugnant, and is to be rejected. But if a 
farm or tract of land is conveyed by general 
terms, an exception of any number of acres, 


or any particular lot, is not repugnant, but 
valid. 4 Pick. 54. Vide 3 Pick. 272 ; 6 
Cowen, 677. 

Repugnancy, pleading . Where the 
material facts stated in a declaration or 
other pleading, are inconsistent one with 
another ; for example, where in an action of 
trespass, the plaintiff declared for taking 
and carrying away certain timber, lying in 
a certain place, fur the completion of a house 
then lately built; this declaration was con¬ 
sidered bad, for repugnancy ; for the timber 
could not be for the building of a hoiise 
already built. 1 Salk. 213. 

2. Repugnancy of immaterial facts, and 
what is merely redundant, and which need 
not have been put into the sentence, and 
contradicting what was before alleged, will 
not, in general, vitiate the pleading. Gilb. 
0. P. 131 ; Co. Litt. 303 b; 10 East, R. 
142 ; 1 Chit. PI. 233. See Lawes, PI. 64 ; 
Steph. PI. 378 ; Com. Dig. Abatement, H 
6; 1 Vin. Ab. 36 ; 19 Id. 45 ; Bac. Ab. 
Amendment, &c. E 2 ; Bac. Ab. Pleas, Ac. 
I 4 ; Vin. Ab. h. t. 

REPUGNANT. That which is contrary 
to something else ; a repugnant condition is 
one contrary to the contract itself; as, if I 
grant you a house and lot in fee, upon con¬ 
dition that you shall not aliene, the condi¬ 
tion is repugnant and void. Bac. Ab. 
Conditions, L. 

Repugnant condition. *One which is 
contrary to the contract itself; as, if I grant 
you a house and lot in fee, upon condition 
that you shall not aliene, the condition is 
repugnant and void, as being inconsistent 
with the right granted. 

REPUTATION, evidence . The opinion 
generally entertained by persons who know 
another, as to his character , (q. v.) or it is 
the opinion generally entertained by persons 
who know a family as to its pedigree, and 
the like. 

2. In general, reputation is evidence to 
prove, 1st. A man’s character in society. 
2d. A pedigree . (q. v.) 3d. Certain pre¬ 

scriptive or customary rights and obliga¬ 
tions, and matters of public notoriety. 
(q. v.) But as such evidence is in its own 
nature very weak, it must be supported. 
1st. When it relates to the exercise of a 
right or privilege, by proof of acts of enjoy¬ 
ment of such right or privilege, within'the 
period of living memory; 1 Maule & Selw. 
679 ; 5 T. R. 32 ; afterwards evidence of 
reputation may be given. 2d. The fact 
must be of a public nature. 3d. It must 
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be derived from persons likely to know the 
facts. 4th. The facts must be general and 
not particular. 5th. They must be free 
from suspicion. 1 Stark. Ev. 54 to 65. 
Tide 1 Har. & MTI. 152 ; 2 Nott & M’C. 
114 : 5 Day, R. 290; 4 Hen. & M. 507; 1 
Tayl. R. 121 ; 2 Ilayw. 3; 8 S. & R. 159 ; 
4 John. R. 52; 18 John. R. 346 ; 9 Mass. 
R. 414; 4 Burr. 2057 ; Dougl. 174 ; Cowp. 
594; 3 Swanst. 400 ; Dudl. So. Car. R. 
346 ; and arts. Character; Memory. 

REQUEST, contracts . A notice of a 
desire on the part of the person making it, 
that the other party shall do something in 
relation to a contract. 

2 . In general when a debt exists pay¬ 
able immediately, the t law does not impose 
on the creditor to make a request of pay¬ 
ment. But when by the express terms of a 
contract, a request is necessary, it must be 
made. And in some cases where there is 
no express agreement a request is also re¬ 
quisite ; as, where A sells a horse to B to 
be paid for on delivery, a demand or request 
to deliver must be made before B can sus¬ 
tain an action ; 5 T. R. 409 ; 1 East, 209 ; 
or it must be shown that A has incapacitated 
himself to deliver the horse because he has 
sold the horse to another person. 10 East. 
359 ; 5 B. & A. 712. On a general pro¬ 
mise to marry, a request must be made be¬ 
fore action, unless the proposed defendant 
has married another. 2 Dow. & Ry. 55. 
Vide Demand. 

3. A request, like a notice, ought to be 
in writing, and state distinctly what is re¬ 
quired to be done, without any ambiguous 
terms. 1 Chit. Pr. 497, 498. 

Request, pleading . The statement in 
the plaintiff’s declaration that a demand or 
request has been made by the plaintiff from 
the defendant, to do some act which he was 
bound to perform, and for which the action 
is brought. 

2. A request is general or special. The 
former is called the licet sapius requisites, 
(q. v.) or “ although often requested so to 
dothough generally inserted in the com¬ 
mon breach, to the money counts, it is of no 
avail in pleading, and the omission of it will 
not vitiate the declaration. 2 Hen. Bh 
131; 1 Bos. & Pull. 59, 60 ; and see l 
John. Cas. 100. Whenever it is essential 
to the cause of action, that the plaintiff 
should have requested the defendant to 
perform his contract, such request must be 
stated in the declaration and proved. The 
special request must state by whom, and the 


time and place when it was made, in order 
that the court may judge of its sufficiency. 

1 Str. 89. Vide Com. Dig. Pleader, C 69, 
70 ; 1 Saund. 33 ; 2 Ventr. 75 ; 3 Bos. & 
Pull. 438 ; 3 John. R. 207 ; 1 John. Cas. 
319; 10 Mass. R. 230; 3 Day’s II. 327 ; 
and the articles Demand; Licet s&pius 
requisites . 

Request notes, Engl. law. Certain 
notes or requests from persons amenable to 
the excise laws, to obtain a permit for re¬ 
moving any excisable goods or articles from 
one place to another. 

REQUISITION. The act of demanding 
a thing to be done by virtue of some right. 

2. The constitution of the United 
States, art. 4, s. 2, provides that fugitives 
from justice shall be delivered up to the 
authorities of the state from which they are 
fugitives, on the demand of the executive 
from such state. The demand made by the 
governor of one state on the governor of 
another for a fugitive is called a requisition. 

RES, property. Things. The terms 
“ Res,” u Bona,” “ Biens,” used by jurists 
who have written in the Latin and French 
languages, are intended to include movable 
or personal, as well as immovable or real 
property. 1 Burge, Confl. of Laws, 19. 
See Biens; Bona; Things . 

Res gesta, evidence . The subject 

matter; thing done. 

2. When it is necessary in the course 
of a cause to inquire into the nature of a 
particular act, or the intention of the person 
who did the act, proof of what the person 
said at the time of doing it, is admissible 
evidence, as part of the res gesta , for the 
purpose of showing its true character. On 
an indictment for a rape, for example, what 
the girl said so recently after the fact as to 
exclude the possibility of practising on her, 
has been held to be admissible evidence, as 
a part of the transaction. East, P. C. 414 ; 

2 Stark. Cas. 241 ; 1 Stark. Ev. 47 ; 1 
Phil. Ev. 218; Bouv. Inst. Index, h. t. 

Res Integra. An entire thing ; an en¬ 
tirely new or untouched matter. This term 
is applied to those points of law which have 
not been decided, which are “ untouched by 
dictum or decision.” 3 Meriv. R. 269; 1 
Burge on the Confl. of Laws, 241. 

Res inter alios acta, evidence . This 
is a technical phrase which signifies acts of 
others, or transactions between others. 

2. .Neither the declarations, nor any 
other acts of those who are mere strangers, 
or, as it is usually termed, any res inter 
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alios acta, are admissible in evidence against 
any one ; when the party against whom such 
acts are offered in evidence, was privy to 
the act, the objection ceases; it is no longer 
res inter alios. 1 Stark. Ev. 52 ; 3 Id. 
1300. 

Res judicata, practice . The decision 
of a legal or equitable issue, by a court of 
competent jurisdiction. 

2. It is a general principle that such 
decision is binding and conclusive upon all 
other courts of concurrent power. This 
principle pervades not only our own, but 
all other systems of jurisprudence, and has 
become a rule of universal law, founded on 
the soundest policy. If, therefore, Paul sue 
Peter to recover the amount due to him 
upon a bond, and on the trial the plaintiff 
fails to prove the due execution of the bond 
by Peter, in consequence of which a verdict 
is rendered for the defendant, and judgment 
is entered thereupon, this judgment, till re¬ 
versed on error, is conclusive upon the par¬ 
ties, and Paul cannot recover in a subse¬ 
quent suit, although he may then be able to 
prove the due execution of the bond by 
Peter, and that the money is due to him, 
for, to use the language of the civilians, res 
judicata facit ex albo nigrum, ex nigro 
album, ex curvo rectum , ex recto curvum. 

3. The constitution of the United States 
and the amendments to it declare, that no 
fact, once tried by a jury, shall be other¬ 
wise reexaminable in any court of the 
United States, than according to the rules 
of the common law. 3 Pet. 433 ; Dig. 44, 

2 ; and Yoet, ibid. ; Kaime’s Equity, vol. 2, 
p. 367 ; 1 Johns. Ch. R. 95 ; 2 M. R. 142 * 
3M. R. 623; 4 M. R. 313,456, 481; 5 
M. R. 282, 465 ; 9 M. R. 38 ; 11 M. R. 
607 ; 6 N. S. 292 ; 5 N. S. 664 : 1 L. R. 
318 ; 8L. R. 187: 11 L. R. 517. Toullier, 
Droit Civil Francais, vol. 10, No. 65 to 
259. 

4. But in order to make a matter res 
judicata there must be a concurrence of the 
four conditions following, namely : 1. Iden¬ 
tity in the thing sued for. 2. Identity of 
the cause of action ; if, for example, I have 
claimed a right of way over Blackacre, and 
a final judgment has been rendered igainst 
me, and afterwards I purchase Blackacre 
this first decision shall not be a bar to my 
recovery, when I sue as owner of the land, 
and not for an easement over it, which I 
claimed as a right appurtenant to my land 
Whiteacre. 3. Identity of persona and of 
parties to the action; this rule is a neces- 

Vol. IL—F f 


sary consequence of the rule of natural 
justice: ne inauditus condemnedur. 4. 
Identity of the quality in the persons for 
or against whom the claim is made ; for 
example, an action by Peter to recover a 
horse, and a final judgment, against him, is 
no bar to an action by Peter, administrator 
of Paul, to recover the same horse. Vide 


Things adjudged . 

Res mancipi, Rom. civ . law. Those 
things which might be sold and alienated, 
or the property of them transferred from 
one person to another. The division of 
things into res mancipi and res nec mancipi, 
was one of ancient origin, and it continued 
to a late period in the empire. Res mancipi 
(Ulph. Frag, xix.) are praedia in italicosolo, 
both rustic and urban ; also, jura rusticorum 
prnediorum or servitutes, as via, iter, aquae- 
duetus; also slaves, and four-footed animals, 
as oxen, horses, &c., quae collo dorsove 
domantur. Smith, Diet. Gr. and Rom. 
Antiq. To this list, may be added children 
of Roman parents, who were, according to 
the old law, res mancipi. The distinction 
between res mancipi and nec mancipi was 
abolished by Justinian in his code. Id.; 
Coop. Ius. 442. 

Res nova. Something new ; something 
not before decided. 

Res nullius. A thing which has no 
owner. A thing which has been abandoned 
by its owner is as much res nullius as if it 
had never belonged to any one. 

2. The first possessor of such a thing 
becomes the owner, res nullius jit primi 
occupantis. Bowy. Com. 97. 

Res perit domino. The thing is lost 
to the owner. This phrase is used to ex¬ 
press that when a thing is lost or destroyed, 
it is lost to the person who was the owi^er 
of it at the time. For example, an article 
is sold: if the seller have perfected the title 
of the buyer so that it is his, and it be de¬ 
stroyed, it is the buyer’s loss; but if, on the 
contrary, something remains to be done 
before the title becomes vested in the 
buyer, then the loss falls on the seller. See 
Risk . 

Res universatis. Those tilings which 
belong to cities or municipal corporations 
are so called ; they belong so far to the 
public that they cannot be appropriated to 
private use ; such as public squares, market 
houses, streets, and the like. 1 Bouv. Inst, 
n. 446. 

RESALE. A second sale made of an 
article ; as, for example, if A sell a horse to 
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B, and the latter not having paid, for him, 
refuse to take him away, when by his con¬ 
tract he was bound to do so, and then A 
sells the horse to C. 

2. The effect of a resale, is not always 
to annul the first sale, because, ^s in this 
ease, B would be liable to A for the differ¬ 
ence of the price between the sale and 
resale. 4 Bing. 722; Blackb. on Sales, 
336 ; 4 M. k G. 898. 

RESCEIT. The act of receiving or ad¬ 
mitting a third person to plead his right in 
a cause commenced by two ; as when an ac* 
tion is brought against a tenant for life oi 
term of years, the reversioner is allowed t<_ 
defend, Cowell. 

Resceit or receit. The admission or 
receiving of- a third person to plead his 
right in a cause formerly commenced be¬ 
tween two other persons ; as, when an action 
is brought against a tenant for life or years, 
or any other particular tenant, and he makes 
default, in such case the reversioner may 
move that he may be received to defend his 
right, and to plead with the demandant. 
Jaeob, L. D. h. t. Resceit is also applied 
to the admittance of a plea, when the con¬ 
troversy is between the same two persons. 
Co. Litt. 192; 3 Nels; Ab. 146. 

RESCISSION OF A CONTRACT. 
The destruction or annulling of a contract. 

2. The rierht to rescind a contract seems 
to suppose not that the contract has existed 
only in appearance ; but that it lias never 
had a real existence on account of the de¬ 
fects which accompanied it; or wliich pre¬ 
vented its actual execution. 7 Toul. n„ 551; 
17 Id. n. 114. 

3. A contract cannot, in general, be 
rescinded by one party unless both parties 
can be placed in the same situation, and 
can stand upon the same terms as existed 
when the contract was made. 5 East, 449 ; 
15 Mass. 319 ; 5 Binn. 355 ; 3 Ycates, 6. 
The most obvious instance of this rule is, 
where one party by taking possession, &c., 
has received a partial benefit from the con¬ 
tract. Hunt v . Silk. 5East, 449. 

4. A contract cannot be rescinded in 
part. It would be unjust to destroy a con¬ 
tract in toto, when one of the parties has 
derived a partial benefit, by a performance 
of the agreement. In such case it seems to 
have been the practice formerly to allow 
the vendor to recover the stipulated price, 
and the vendee to recover, by a cross-action, 
damages for the breach of the contract. 
7 East, 480* in the note. But according to 


the later and more convenient practice, flit 
vendefe, in such case, is allowed, in an ac¬ 
tion for the price, to give evidence of the 
inferiority of the goods in reduction of 
damages, and the plaintiff who las broken 
his contract is not entitled to recover more 
than the value of the benefit the defendant 
has actually derived from the goods or 
labor; and when the latter lias derived no 
benefit the plaintiff cannot recover at all. 
Stark, on Evidence, part 4, tit. Goods sold 
and delivered; Cliitty on Contr. 276. 

5. A sale of land, bv making a deed 
fof the same, and receiving security for the 
purchase money, may be rescinded, before 
the deed lias been recorded, b} r the pur¬ 
chaser surrendering the property and the 
deed to the buyer, and receiving from him 
the securities lie had given ; in Pennsylva¬ 
nia, these acts revest the title in the original 
owner. 4 Watts, 196, 199. But this ap¬ 
pears contrary to the current of decisions 
in other states and in England. 4 Wend. 
474 p 2 John. 86 ; 5 Conn. 262 ; 4 Conn. 
350; 4N. H. Rep. 191 ; 9 Pick. 105; 2 PI. 
Bl. 263, 264 ; Pre. in Chan. 235 ; 6 East, 
86 ; 4 B. & A. 672. 

See 7 East, 484 ; 1 Mass. R. 101; 14 
Mass. 282 ; Wharton’s Dig. 119, 120; 10 
East, 564; 1 Campb. 78, 190 ; 3 Campb. 
451 ; 3 Starkie, 32 ; 1 Stark. R. 108 ; 2 
Taunt. 2 ; 2 New Rep. 136 ; 6 Moore, 114; 
3 Chit. Com. L. 153 ; 1 Saund. 320, 1). 
note ; 1 Mason, 437 ; 1 Chip. R. 159; 2 
Stark. Ev. 97, 280 ; 3 lb. 1614, 1645 ; 3 
New Hamp. R. 455 ; 2 South, R. 780 ; 
Day’s note to Templcr v. MeLachlan, 2N. 
R, 141 ; 1 Mason, 93 ; 20 Johns. 196 ; 5 
Coin. Dig. 631,636 : and Com. Dig. Action 
upon the case upon Assumpsit, A 1, note x , 
p. 829, for a very full note; Com. Dig. 
Biens, D 3, n. 

6. As to the cases where a contract will 
be rescinded in equity on the ground of 
mistake, see Newl. Cont. 432 : or where 
heirs are dealing with their expectancies, 
Ibid. 435 ; sailors with their prize money, 
Ibid. 443 ; children dealing with their pa¬ 
rents, Ibid. 445 ; guardians with tlkh 
wards, Ibid. 448 ; attorney with his client, 
Ibid. 453; cestui que trust, with trustee, 
Ibid. 459 ; where contracts are rescinded on 
account of the turpitude of their considera¬ 
tion, Ibid. 469 ; in fraud of marital rights 
Ibid. 424 ; in fraud of marriage agreement, 
Ibid. 417 ; on account of imposition, Ibid. 
351; in fraud of creditors, lb. 369; in 
fraud of purchasers, lb. 391 ; in fraud 
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of a deed of composition by creditors, lb. 

400. 

RESCUES, crim. law , torts . This word 
is used synonymously with rescue, (q. v.) 
and denotes the illegal taking away and 
setting at liberty a distress taken, or a per¬ 
son arrested by due process of law. Co. 
Litt. 160. 

2 . In civil cases when a defendant, is 
rescued the officer will or will not be liable, 
as the process under which the arrest is 
made, is or is not final. V' hen the sheriff 
executes aji. fa- or ca . sa. he may take the 
posse comitatus ; Show. ISO ; and, neglecting 
to do so, lie is responsible; but on mesne 
or original process, if the defendant rescue 
himself, vi et armis , the sheriff is not an¬ 
swerable. 1 Holt’s R. 537 ; 3 Engl. Com. 
Law Rep. 179, S. C. Vide Com. Dig. h. t.; 
Yelv. 51 ; 2 T. R. 156 ; Woodf. L, & T. 
521; Bac. Ab. Rescue, D; Doct. PI. 
433. 

RESCRIPT, conv . A counterpart. 

2. In the canon law, by rescripts arc 
understood apostolical letters, which ema¬ 
nate from the pope, under whatever form 
thev may be. The answers of the pope in 
writing are so ea lied. Diet. Dr. Can. h. v. 
Vide Chirograph; Counterpart; Part . 

DESCRIPTION, French law . A re- 
scription is a letter by which the maker 
requests some one to pay a certain sum of 
money, or to account for him to a third 
person for it. Poth. Du Contr. de Change, 
n. 225. 

2. According to this definition, bills 
of exchange are a species of rescription. 
The difference appears to be this, that a 
bill of exchange is given when there has 
been a contract of exchange between the 
drawer and the payee; whereas the rescrip¬ 
tion is sometimes given in payment of a 
debt, and at other times it is lent to the 
payee. Id. 

RESCRIPTS, civ . law . The answers 
of the prince at the request of the parties, 
respecting some matter in dispute between 
them, or to magistrates in relation to some 
doubtful matter submitted to him. 

2 . The rescript was differently denomi¬ 
nated, according to the character of those 
who sought it. They were called annota¬ 
tions or subnotatioju , when the answer was 
given at the request of private citizens; 
letters or epistles , when he answered the 
consultation of magistrates; pragmatic sanc¬ 
tions, when he answered a corporation, the 
citizens of a province, or a municipality. 


Leyons El. du Dr. Rom. § 53; Code, 1, 
14,3. 

RESCUE, crim. law. A forcible setting 
at liberty against law of a person duly ar¬ 
rested. Co. Litt. 160 ; 1 Chitty’s Cr. Law, 
*62 ; 1 Russ, on Cr. 383. The person who 
rescues the prisoner is called the rescuer. 

2. If the rescued prisoner were arrosted 
for felony, then the rescuer is a felon ; if for 
treason, a traitor: and if for'a trespass, lie 
is liable to a fine as if he had committed 
the original offence. Hawk. B. 5, c. 21. 
If the principal be acquitted, the rescuer 
may nevertheless be fined for the misde¬ 
meanor in the obstruction and coutempt of 
public justice. 1 Hale, 598. 

3. Iu order to render the rescuer crimi¬ 
nal, it is necessary be should have know¬ 
ledge that the person whom lie sets at 
liberty lias been appreheuded for a criminal 
offence, if he is in the custody of a private 
person ; but if lie be under the care of a 
public officer, then lie is to take notice of 
it at his peril. 1 Hale, 606. 

4. In another sense rescue is the taking 
away ami setting at liberty, against law, a 
distress taken for rent, or- services, or da¬ 
mage feasant. Bac. Ab. Rescue, A. 

5. For the law of the United States on 
this subject, vide Ing. Dig. 150. Vide, 
generally, 19 Via. Ab. 94. 

Rescue, mar. war . The retaking by a 
party captured of a prize made by the ene¬ 
my. There is still another kind of rescue 
which partakes of the nature of a recapture ; 
it occurs when the weaker party before he 
is overpowered, obtains relief from the 
arrival of fresh succors, and is thus pro 
served from the force of the enemy. 1 llob. 
Rep. 224; 1 Rob. Rep. 271. 

2. Rescue differs from recapture, (q. v.) 
The rescuers do not by the rescue become 
owners of the property, as if it bad been a 
new prize; but the property is restored to 
the original owners by the right of postli¬ 
minium. (q. v.) 

RESCIJSSOR. The party making a 
rescue, is sometimes so called, but more 
properly he is a rescuer. 

RESERVATION, contracts . That part 
of a deed or other instrument which reserves 
a thing not in esse at the time of the grant, 
but newly created. 2 Hill. Ab. 359 ; 3 
Pick. R. 272 • It differs from an excep¬ 
tion. (q. v.) See 4 Venn. 622 ; Brayt. R. 
230 ; 9 John. R. 73 ; 20 John. R. 87 ; 3 
Ridg. P. C. 402 ; Co. Litt. ; 43 a; 2 The 
Co. Litt. 412 
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EESET OF THEFT, Scotch law . The 
receiving and keeping of stolen goods, 
knowing them to be stolen, with a design 
of feloniously retaining them from the real 
owner. Alis. Pr. Cr. 328. 

RESETTEE, Scotch law . A receiver 
of stolen goods, knowing them to have been 
stolen. 

EESIANCE. A man’s residence or per¬ 
manent abode. Such a man is called a 
~csiant. Kitcli. 33. • 

RESIDENCE. The place of one’s de¬ 
nied. (q. v.) There is a difference between 
a man’s residence and his domicil. He may 
have his domicil in Philadelphia, and still 
he may have a residence in New York ; for 
although a man can have but one domicil, 
he may have several residences. A resi¬ 
dence is generally transient in its nature, 
it becomes a domicil when it is taken up 
animo manendi . Roberts, Ecc. R. 75. 

2. Residence is prima facie evidence of 
national character, but this may at all times 
be explained. When it is for a special. 
purpose and transient in its nature, it does 
not destroy the national character. 

3. In some cases the law requires that 
the residence of an officer shall be in the 
district in which he is required to exercise 
his functions. Fixing his residence else¬ 
where, without an intention of returning, 
would violate such law. Vide the cases 
cited under the article Domicil; Place of 
residence, 

RESIDENT, international law . A 
minister, according to diplomatic language, 
of a third order, less in dignity than an 
ambassador or an envoy. This term for¬ 
merly related only to the continuance of the 
minister’s stay, but now it is confined to 
ministers of this class. 

2. The resident does not represent the 
prince’s person in his dignity, but only his 
affairs. His representation is in reality of 
the same nature as that of the envoy ; hence 
he is often termed, as well as the envoy, a 
minister of the second order, thus distin¬ 
guishing only two classes of public minis¬ 
ters, the former consisting of ambassadors 
who are invested with the representative 
character in preeminence, the latter com¬ 
prising all other ministers, who do not pos¬ 
sess that exalted character. This Is the 
most necessary distinction, and indeed the 
only essential one. Yattel, liv. 4, c. 6, 

$ 73. 

Resident, persons . A person coming 

into a place with intention to establish his 


| domicil or permanent residence, and who in 
1 consequence actually remains there. Time 
is not so essential as the intent, executed 
by making or beginning an actual establish- 
I ment, though it be abandoned in a longer 
j or shorter period. See 6Hall’s Law Journ. 
68 ; 3 Hagg. Eccl. R. 373 ; 20 John. 211 : 
2 Pet. Ad. R. 450 ) 2 Scamm. R. 377. 

RESIDUARY LEGATEE. He to 
whom the residuum of the estate is devised 
or bequeathed by will. Roper on Leg. In- 
; dex, h. t.; Powell Mortg. Index, h. t.; 8 
Com. Dig. 444. 

RESIDUE. That which remains of 
something after taking away a part of it; 
as, the residue of an estate, which is what 
has not been particularly devised by will. 

2. A will bequeathing the general residue 
of personal property, passes to the residuarv 
legatee everything not otherwise effectually 
disposed of, and it makes no difference 
whether a legacy falls into the estate by 
lapse, or as void at law, the next of kin is 
equally excluded. 15 Yes. 416; 2 Mer. 
392. Vide 7 Yes. 391; 4 Rro. C. C. 55 ; 
1 Bro. C. C. 589: Rop. on Leg. Index, h. t.; 
Worth, on Wills, 454. 

RESIGNATION. The act of an officer 
by which he declines his office, and re¬ 
nounces the further right to use it. It 
differs from abdication, (q. v.) 

2. As offices are held at the will of both 
parties, if the resignation of a officer be not 
accepted, he remains in office. 4 Dev. R. 1. 

RESIGNEE. One in favor of whom a 
resignation is made. 1 Bell’s Com. 125 n. 

RESISTANCE. The opposition of force 
to force. 

2. Resistance is either lawful or unlaw¬ 
ful. - 1. It is lawful to resist one who is in 
the act of committing a felony or other 
crime, or who maliciously endeavors to 
commit such felony or crime. See Self 
defence . And a man may oppose force to 
force against one who endeavors to make an 
arrest or to enter his house without lawful 
authority for the purpose ; or, if in certain 
cases he abuse such authority, and do more 
than he was authorized to do; or if it turn 
out in the result he has no right to enter, 
then the party about to be imprisoned, or 
whose house is about to be illegally entered, 
may resist the illegal imprisonment or entry 
by self-defence, not using any dangerous 
weapons, and may escape, be rescued, or 
even break prison, and others may assist 
him in so doing. 5 Taunt. 765 ; 1 B. A 
AdoL 166; 1 East, P. C. 295; 5 East 
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304; 1 Chit. Pr. 634. See Regular and 
Irregular Process. 

3.—2. Resistance is unlawful when the 
persons having a lawful authority to arrest, 
apprehend, or imprison, or otherwise to ad¬ 
vance or execute the public justice of the 
country, either civil or criiniual, and using 
the proper means for that purpose, are re¬ 
sisted in so doing; and if the party guilty 
of such resistance, or others assisting him, 
be killed in the struggle, such homicide is 
justifiable ; while on the other hand, if the 
officer be killed, it will, at common law, be 
murder in those who resist. Fost. 270; 1 
Hale, 457 ; 1 East, P. C. 305. 

RESOLL TION. A solemn judgment or 
decision of a court. This word is frequently 
used in this sense, in Coke and some of the 
more ancient reporters. It also signifies an 
agreement to a law or other thing adopted 
by a legislature or popular assembly. A ide 
Diet, de Jurisp. h. t. 

Resolution, civil law . The act bv which 
a contract which existed and was good, is 
rendered null. 

2. Resolution differs essentially from 
rescission. The former presupposes the con¬ 
tract to have been valid, and it is owing to 
a cause posterior to the agreement that the 
resolution takes place ; while rescission, on 
the contrary, supposes that some vice or de¬ 
fect annulled the contract from the begin¬ 
ning. Resolution may be by consent of the 
parties or by the decision of a competent 
tribunal; rescission must always be by the 
judgment of a court. 7 Troplong, de la 
Vente, n. 689; 7 Toull. 551; Dali. Diet, 
h. t. 

RESOLUTORY CONDITION. One 
which has for its object, when accomplished, 
the revocation of the principal obligation ; 
for example, I will sell you my crop of cot¬ 
ton, if my ship America does not arrive in 
the United States, within six months. My 
ship arrives in one month, my contract 
with you is revoked. 1 Bouv. Inst. n. 
764. 

RESORT. The authority or jurisdic¬ 
tion of a court. The supreme court of 
the United States, is a court of the last 
resort. 

RESPECTABLE WITNESS. One 
who is competent to testify in a court of 
justice. To pass lands in Alabama, a will 
must be attested by three or more respect¬ 
able witnesses. See Attesting witness - 
Competent witness; Credible witness * and 
Witness . 
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RESPIRATION, med. jur. Breathing, 
which consists of the drawing into, inhaling, 
or more technically, inspiring , atmospheric 
air into the lungs, and then forcing out, 
expelling, or technically expiring, from the 
lungs the air therein. Ch't. Med. Jur. 92 
and 416, note n. 

RESPITE, contracts, civil law. An act 
by which a debtor who is unable to satisfy Lis 
debts at the moment, transacts (i. e. com¬ 
promises) with his creditors, and obtains 
from them time or delay for the payment of 
the sums which he owes to them. Louis. 
Code, 3051. 

2. The respite is either voluntary or 
forced; it is voluntary when all the credi¬ 
tors consent to the proposal, which the 
debtor makes to pay in a limited time the 
whole or a part of bis debt: it is forced 
w hen a part of the creditors refuse to accept 
the debtor’s proposal, and when the latter 
is obliged to compel them, by judicial au¬ 
thority, to consent to what the others have 
determined in the eases directed by law. 
Id. 3052 ; Potb. Proeed. Civ. 5erne purtie, 
cli. 3. 

3. In Pennsylvania, there is a provision 
in the insolvent act of June 16,1836, s. 41, 
somewhat similar to involuntary respite. It 
is enacted, that whenever a majority in 
number and value of the creditors of aliy 
insolvent, as aforesaid, residing within the 
United States, or having a known attorney 
therein, shall consent in writing thereto, it 
shall be lawful for the court by whom such 
insolvent shall have been discharged, upon 
the application of such debtor, and notice 
given thereof, in the manner hereinbefore 
provided for giving notice of his original 
petition, to make an order that the estate 
and effects which such insolvent may after¬ 
wards acquire, shall be exempted for the 
term of seven years thereafter from execu¬ 
tion, for any debt contracted, or cause of 
action existing previously to such discharge, 
and if after such order and consent, any 
execution shall be issued for such debt or 
cause of action, it shall be the duty of any 
judge of the court from which such execu¬ 
tion issued, to set aside the same with costs. 

4. Respite also signifies a delay, for¬ 
bearance or continuation of time. 

Respite, crim. law . A suspension of a 
sentence, which is to be executed at a future 
time. It differs from a pardon, which is an 
abolition of the crime. See Abolition; Par - 
don, 

RESPONDEAT OUSTER. The name 
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of a judgment, when an issue in law, arising 
on a dilatory plea, has been decided for the 
plaintiff, that the defendant answer over. 
See 1 Meigs, 122 ; 1 Ala. It. 442 ; 3 Ala. 
R. 278 ; 3 Pikc^ 339; 4 Pike, 445 ; 4 
Misso. R. 366 ; 5 IRackf. 167 ; 5 Mete. 
88 ; 1 Gilm. It. 395 ; 16 Conn. 436 ; 24 
Pick. 49. Vide Judgment of Respondeat 
Ouster. 

RESPONDENT, practice . The party 
who makes an answer to a bill or other 
proceeding in chancery. In the civil law, 
this terra signifies one who answers or is 
security for another; a fidejussor. Dig. 2, 

8, e. 

RESPONDENTIA, maritime law. A 
loan of money on maritime interest, on 
goods laden on board of a ship, which, in 
the course of the voyage must, from their 
nature, be sold or exchanged, upon this 
condition, that if the goods should be 
lost in the course of the voyage, by any 
of the perils enumerated in the contract, 
the lender shall lose his money; if 
not, that the borrower shall pay him the 
sum borrowed, with the interest agreed 
upon. 

2. The contract is called respondentia , 
because the money is lent on the personal 
responsibility of the borrower. It differs 
principally from bottomry, in the following 
circumstances : bottomry is a loan on the 
ship ; respondentia is a loan upon the goods. 
The money is to be repaid to the lender, 
with maritime interest, upon the arrival 
of the ship, in the one case; and of the 
goods, in the other. In all other respects 
the contracts are nearly the same, and are 
governed by the same principles. In the 
former, the ship and tackle, being hypothe¬ 
cated, are liable, as well as the person of 
the borrower ; in the latter, the lender has, 
in general, only the personal security of the 
borrower. Marsh. Ins. B. 2, c. 1, p. 734. 
See Lex Mer. Amer. 354; Cora. Dig. Mer¬ 
chant, E 4; 1 Fonb. Eq. 247, n. 1.; Id. 
252, n. 0 .; 2 Bl. Com. 457 : Park. Ins. 
ch. 21; Wesk. Ins. 44 ; Beawes’ Lex. Mex. 
143; 3 Chitty’s Com. Law, 445 to 536 ; 
Bac. Abr. Merchant and 3Ierchandise, K; 
Bottomry . 

RESPONDERE NON DEBET. The 
prayer of a plea where the defendant insists 
that he ought not to answer, as when he 
claims a privilege; for example, as being a 
member of congress, or a foreign ambassa¬ 
dor. 1 Chit. PI. *433. 

RESPONSA PRUDENTUM, civil law . 


Opinions given by Roman lawyers. Before 
the time of Augustus, every lawyer .sa* au¬ 
thorized de jure, to answer questions put to 
him, and all such answers, responsa pruden - 
turn had equal authority, which had not the 
force of law, but the opinion of a lawyer. 
Augustus was the first prince who gave to 
certain distinguished jurisconsults the par¬ 
ticular privilege of answering in his name ; 
and from that period their answers required 
greater authority. Adrian determined in a 
Inore precise manner the degree of authority 
which these answers should have, by enact¬ 
ing that the opinions of such authorized 
jurisconsults, when unanimously given, 
should have the force of law (legis vicem ,) 
and should be followed by the judges ; and 
that when they were divided, the judge was 
allowed to adopt that which to him appeared 
the most equitable. 

2. The opinions of other lawyers held 
the same place they had before, they were 
considered merely as the opinions of learned 
men. Mackel. Man. Intro. § 43 ; Mackel. 
Hist, du Dr. Rom. §§ 40, 49 ; Hugo, Hist, 
du Dr. Rom. § 313 ; Inst. 1, 2, 8 ; Insti¬ 
tutes Expliquees, n. 39. 

RESPONSALIS, old Eng . law. One 
who appeared for another in court. Fleta, 
lib. 6, c. 21. In the ecclesiastical law, this 
name is sometimes given to a proctor. 

RESPONSIBILITY. The obligation to 
answer for an act done, and to repair any 
injury it may have caused. 

2. This obligation arises without any 
contract, either on the part of the party 
bound to repair the injury, or of the party 
injured. The law gives to the person who 
has suffered loss, a compensation in da¬ 
mages. 

3. It is a general rule that no one is 
answerable for the acts of another unless 
he has, by some act of his own, concurred 
in them. But when he has sanctioned those 
acts, cither explicitly or by implication, he 
is responsible. An innkeeper is, in general, 
civilly liable for the acts of his servants 
towards his guests, for anything done in 
their capacity of servants. The owner of a 
carriage is also civilly responsible to a pas¬ 
senger for any injury done by the driver as 
such. See Driver. 

4. There are cases where persons are 
made civilly responsible for the acts of 
others, by particular laws and statutory 
provisions, when they have not done any¬ 
thing by which they might be considered as 
participating in such acts. The responsi- 
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LPity which the hundred (q. v.) in England 
formerly incurred to make good any rob¬ 
bery committed within its precincts, may be 
mentioned as an instance. A somewhat 
similar liability is incurred now in some 
places in this country by a county, when 
property has been destroyed by a mob. 

5. Penal responsibility is always per¬ 
sona], and no one can be punished for the 
commission of a crime but' the person who 
has committed it or his accomplice. Vide 
Damages; Injary: Loss . 

RESTITUTION, maritime law. The 
placing back or restoring articles which 
have been lost by jettison; this is done 
when the remainder of the cargo has been 
saved, at the general charge of the owners 
of the cargo; but when the remainder 
of the goods are afterwards lost, there 
is not any restitution. Stev. on Av. part 
1, c. 1, s. 1, art. 1, n. 8. Vide Recom¬ 
pense. 

Restitution, practice. The return of 
something to the owner of it, or to the per¬ 
son entitled to it. 

2. After property has been taken into 
execution, and the judgment has been re¬ 
versed or set aside, the party against whom 
the execution was sued out shall have resti¬ 
tution, and this is enforced by a writ of 
restitution. Cro. Jac. 698; 4 Mod. 161. 
When the thing levied upon under an exe¬ 
cution has not been sold, the thing itself 
shall be restored ; when it has been sold, 
the price for whieh it is sold is to be re¬ 
stored. Roll. Ab. 778; Bac. Ab. Execu¬ 
tion, Q: 1 M. & S. 425. 

3. The phrase restitution of conjugal 
rights frequently occurs in the ecclesiastical 
courts. A suit may there be brought for 
this purpose whenever either the husband or 
wife is guilty of the injury of subtraction, 
or lives separate from the other without 
sufficient reason ; by which the party in¬ 
jured may compel the other to return to 
cohabitation. 1 B1. Com. 94 : 1 Addams, 
R. 305: 3 Hagg. Eccl. R. 619. 

TO RESTORE. To return what has 
been unjustly taken ; to place the owner of 
a thing in the state in which he formerly 
was. By restitution is understood not only 
the return of the thing itself, but all its 
accessories. It is to return the thing and 
its fruits. Dig. 50, 16, 35, 75 et 246, 

SI- 

RESTRAINING. Narrowing down, 
making leas extensive; as, a restraining 
statute, by which the common law is nar¬ 


rowed down or made less extensive in its 
operation. 

Restraining powers. A term used in 
equity. When the donor of a power, who 
is the owner of the estate, imposes certain 
restrictions by the terms of the powers, 
these restrictions are called restraining 
powers. 

RESTRAINT. Something which pre¬ 
vents us from doing what we would desire 
to do. 

2. Restraint is lawful and unlawful. It 
is lawful when its object is to prevent the 
violation of the law, or the rights of others. 
It is unlawful when it is used to prevent 
others from doing a lawful act; for example, 
when one binds himself not to trade gene¬ 
rally ; but an agreement not to trade in a 
particular place is lawful. A legacy given 
in restraint of marriage, or on condition 
that the legatee shall not marry, is good, and 
the condition alone is void. The Roman 
civil law agrees with ours in this respect; 
a legacy given on condition that the legatee 
shall not marry is void. Clef des Lois 
Rom. mot Passion . See Condition; Limi¬ 
tation. 

RESTRICTIVE INDORSEMENT, con- 
trads. One which confines the negotiability 
of a promissory note or bill of exchange, by 
using express words to that effect, as by 
indorsing it u payable to A B only.” 1 
Wash. C. C. 512 ; 2 Murph. 138; X Bouv 
Inst. n. 1138. 

RESULTING TRUSTS, estates. Re¬ 
sulting, implied or constructive trusts, are 
those which arise in cases where it would 
be contrary to the principles of equity that 
he in whom the property becomes vested, 
should hold it otherwise than as a trustee. 
2 Atk. 150. 

2. As an illustration of this description 
of a resulting trust, may be mentioned the 
case of a contract made for the purchase of 
a real estate; on the completion of the 
contract, a trust immediately results to the 
purchaser, and the vendor becomes a trustee 
for him till the conveyance of the legal 
estate is made. Again, when an estate is 
purchased in the name of one person, and 
the purchase money is paid by another, 
there is a resulting trust in favor of the 
person who gave or paid the consideration. 
Willis on Tr. 55 ; 1 Cruise, Dig. tit. 12, s. 
40, 41; Ch. Ca. 39 ; 9 Mod. 78 ; 7 Ves. 
725 ; 3 Hen. & Munf. 367; 1 Supp. to 
Ves. jr. 11 ; Pow. Mortg. Index, h. t.; 2 
John. Ch. R. 409, 450; 3 .Bibb, R. 15, 
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506 ; 4 Munf. R. 222 ; 1 John. Ch. Rep. 
450, 582; Sugd. on Vend. ch. 15, s. 2; 2 
Cox, Ch. Rep. 93; Bac. Ab. Trusts, C; 
Bouv. Inst. Index, h. t. Vide Trusts; 
Use. 

Resulting use, estates . One which 
having been limited by deed, expires or 
cannot vest; it then returns back to him 
who raised it, after such expiration, dr 
during such impossibility. 

2. When the legal seisin and possession 
of land is transferred by any common law 
conveyance, and no use is expressly de¬ 
clared, nor any consideration nor evidence 
of intent to direct the use, such use shall 
result back to the original owner of the 
estate ; for in such case, it cannot be sup¬ 
posed that it was intended to give away the 
estate. 2 Bl. Com. 335 ; Cruise, Dig. t. 
11, c. 4, s. 20, et seq.; Bac. Tracts, Read, 
on Stat. of Uses, 351 ; Co. Litt. 23, a.; 
Id. 271, a; 2 Binn. R. 387 ; 3 John. R. 
396. 

RESUMPTION. To reassume ; to pro¬ 
mise again ; as, the resumption of payment 
of speeie by the banks is general. It also 
signifies to take things back; as the govern¬ 
ment has resumed the possession of all the 
lands which have not been paid for according 
to the requisitions of the law, and the con¬ 
tract of the purchasers. Cow. Int. h. t. 

RETAIL. To sell by retail, is to sell 
by small parcels, and not in the gross. 5 
N. S.279. 

RETAILER OF MERCHANDISE. 
One who deals in merchandise by selling it 
in smaller quantities than he buys, gene¬ 
rally with a view to profit. 

TO RETAIN, practice. To engage the 
services of an attorney or counsellor to 
manage a cause, at which time it is usual 
to give him a fee, called the retaining fee. 
The act by which the attorney is authorized 
to act in the case is called a retainer. 

2. Although it is not indispensable that 
the retainer should be in writing, unless 
required by the other side, it is very expe¬ 
dient. It is therefore recommended, par¬ 
ticularly when the client is a stranger, to 
require from him a written retainer, signed 
by himself; and, in order to avoid the in¬ 
sinuation that it was obtained by contri¬ 
vance, it should be witnessed by one or 
more respectable persons. When there are 
several plaintiffs, it should be signed by all, 
and not by one for himself and the others, 
especially if they are trustees or assignees 
if a bankrupt or insolvent. v The retainer 


should also state whether it be given for a 
general or a qualified authority. Vide the 
form of a retainer in 3 Chit. Pr. 116, 
note m. 

3. There is an implied contract on the 
part of <an attorney who has been retained, 
that he will use due diligence it: the course 
of legal proceedings, but it is not an under¬ 
taking to recover a judgment. Wright, R. 
446. An attorney is bound to act with the 
most scrupulous honor, he ought to disclose 
to his client if he has any adverse retainer 
which may affect his judgment, or his 
client’s interest; but the concealment of 
the fact does not necessarily imply fraud. 
3 Mason’s R. 305 ; 2 Green 1. Ev. § 139. 

RETAINER. The act of withholding 
what ono has in one’s own hands by virtue 
of some right. 

2. An executor or administrator is en¬ 
titled to retain in certain cases, for a debt 
due to him by tho estate of a testator or 
intestate. 

3. It is proposed to inquire, 1. Who 
may retain. 2. Against whom. 3. On 
what claims. 4. What amount may be 
retained. 

4. —I. In inquiring who may retain, it is 
natural to consider, 1st. Those cases where 
there is but oue executor or administrator. 
2d. Where there arc several, and one of 
them only has a claim against the estate of- 
the deceased. 

5. —1. A sole executor may retain in 
those cases where, if the debt had been due 
to a stranger, such stranger might have 
sued the executor and recovered judgment; 
or where the executor might, in the due 
administration of the estate, have paid the 
same. 3 Burr. 1380. He may, therefore, 
retain a debt due to himself; 3 Bl. Com. 
18 ; or to himself in right of another ; 3 
Burr. 1380 ; or to another in trust for him; 

2 P. Wins. 298 ; the debt may be retained 
when administration is committed to another 
for the use of the creditor who is a lunatic; 

3 Bac. Abr. 10, n ; Coin. Dig. Administra¬ 
tion, C 2 : or an infant entitled to adminis¬ 
tration. 4 Ves. 763. An executor may 
retain if he be the executor of the first 
testator ; but an executor of one of the 
executors of the first testator, the other 
executor being still living, is not an ex¬ 
ecutor of the first testator, and therefore 
cannot retain. 11 Vin. Abr. 363. An 
executor may retain before he has proved 
the will, and if he die after having inter¬ 
meddled with the goods of the testator and 
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before probate, his executor has the same 
power. 6 P. Wuis. 183, and note B.; 11 
Viu. A hr. 20 3. 

6, —2. Where there are $er>eral executors, 
and one has a claim against the estate of the 
deceased, he may retain with or without the 
consent of the others; Off. Ex. 33; but 
where several of them have debts of equal 
degree they can retaiu only^ro rata . Bac. 
Abr E x eeutors, A 9. 

7. —II. Against whom . In those cases, 

1. Where the deceased was alone bound. 

2. Y\ here he was bound with others. 3. 


to the bond it became his own d^bt; 11 
Yin. Abr. 265 ; Godb. 149, pi. 194 ; but 
J see. 7 ScTg. & Rawle, 9; after having paid 
1 the debt, however, he became a simple con¬ 
tract creditor, and might retain it as such. 
Com. Dig. Administration, 0 2, n. 

13.—*“2. As to the nature of the claim for 
: which an executor may retain, it seems that 
j damages which are in their nature arbitrary 
| cannot be retained, because, till judgment, 
no man can foretel tbeir amount; such are 
damages upon torts. But where damages 
arise from the breach of a pecuniary con- 


Where the executor of the obligee is also 
his executor. I 

8. —1. Where the deceased was sole 

obligor, bis executor may clearly retain. 

9. —2. Where two are jointly and seve¬ 
rally bound, and one of them appoints the 
obligee his executor; Hob. 10 ; 2 Lev. 73 ; 
Bac. Abr. Executors, A 9; Com. Dig. Ad¬ 
ministration, C 1 ; or the obligee takes out 
letters of administration to him, the debt is 
immediately satisfied by way of retainer, if 
the executor or administrator have sufficient 
assets. 

10. —3. If the obligee make the adminis- 
trator of the obligor his executor, it* is a 
discharge of the debt, if the administrator 
have assets of the estate of the obligor ; but 
if he have fully administered, or if no assets 
to pay the debt came to his hands, it is no 
discharge, for there is nothing for him to 
retain. 8 Serg. & Rawle, 17. 

11 •—III. On what claims . 1. As to 

the priority of the claim. 2. As to its 
nature . 

12.—1. In the payment of the debts of 
a decedent, the law gives a preference to 
certain debts over others, an executor can¬ 
not, therefore, retain his debt, while there 
are unpaid debts of a superior degree, be¬ 
cause if he could have brought an action for 
the recovery of his claim, he could not have 
recovered in prejudice of such a creditor. 
5 Binn. 167; Bac. Ab. Executors, A 9; 
Com. Dig. Administration, C 2; 1 Hayw. 
413. lie may retain only where he has 
superior claim, or one of equal degree. 3 
Bl. Com. 18 : 11 Viu. Abr. 261; Com. Dig. 
Administration, C 1. And in a case where 
two men v.cre jointly bound in a bond, one 
as principal, the other as surety, after which 
-he principal died intestate, and the surety 
took out administration to his estate the 
bond being forfeited, the administrator paid 
the debt; it was held he could not retain as 
a specialty creditor, because being a party 


tract, there is a certain measure for them, 
and such damages may well be retained. 
2 Bl. Rep. 965 : and see 3 Munf. 222. A 
debt barred by the act of limitation may be 
retained, for the executor is not bound to 
plead the act against others, and it shall, 
therefore, not operate against him. 1 Madd. 
Ch. 583. 

14.—IV. What amount may be retained. 
1. By the common law an executor is enti- 
tied to retain his debt in preference to all 
! other creditors in an equal degree. 3 Bl. 

I Com. 18 ; 11 Vin. Abr. 261. This he might 
| do, because he is to be placed in the situa¬ 
tion of the most vigilant creditor, who by 
suing and obtaining a judgment might have 
obtained a preference. Where, however, 
the executor cannot, by bringing suit, obtain 
a preference, the reason seems changed, and 
therefore in Pennsylvania, when no such 
preference can be obtained, the executor is 
entitled to retain only pro rata with creditors 
of the same class. 8 Serg. & Rawle, 17 ; 
5 Binn. 167. A creditor cannot obtain a 
preference by bringing suit and obtaining 
judgment against executors in the following 
states, namely: Alabama; 4 Griff. L. R. 
582; Connecticut: 3 Griff. L. R. 75: Illi- 
nois ; Id. 422 ; Louisiana; 4 Griff. L. R. 
693 ; Maine ; Id. 1004: Maryland : Id. 
938; Massachusetts; 3 Griff. L. K. 51G ; 
Mississippi; 4 Griff. L. R. 609; Missouri; 
Id. 625; New Hampshire; 3 Griff. L. R. 
46 ; Ohio; Id. 402 ; Pennsylvania; Id. 262 ; 
8 Serg. & Rawle, 17; 5 Binn. 107 ; Rhode 
Island : 3 Griff. L. R. 114 : South Carolina ; 
4 Griff. L. R. 860; Vermont; 3 Griff. L. 
R. 20. Such a preference can be given by 
the laws of the following states, namely : 
Delaware ; 4 Griff. L. R. 1064 ; Kentucky; 
Id. 1135; North Carolina; 3 Griff. L. R. 
221; New Jersey; 4 Griff. L. R. 1282; 
New York; 3 Griff. L. R. 141; Tennessee; 
4 Griff. L. R. 791;• Virginia; 3 Griff. L. 

I R. 360. In Georgia; 3 Griff. L. R. 444 . 
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and Indiana; Id. 467; the matter is 
doubtful. 

15.—2. Where the estate is solvent an 
executor may of course retain for the whole 
of his debt, with interest. 

Retainer, practice. The act of a client, 
by which he engages an attorney or counsel¬ 
lor to manage a cause, either by prosecuting 
it, when he is plaintiff, or defending it, when 
he is defendant. 

2. “ The effect of a retainer to prosecute 
or defend a suit,” says Professor Greenleaf; 
Ev. vol. ii. § 141; “is to confer on the 
attorney all the powers exercised by the 
forms and usages of the courts, in which the 
suit is pending. He may receive payment; 
may bring a second suit after being non¬ 
suited in the first for want of formal proof; 
may sue a writ of error on the judgment; 
may discontinue the suit; may restore an 
notion after a non pros ; may claim an ap¬ 
peal, and bind his client in his name for the 
prosecution of it; may submit the suit to 
arbitration ; may sue out an alias execution ; 
may receive livery of Seisin of land taken 
by an extent; may waive objections to evi¬ 
dence, and enter into stipulation for the 
admission of facts or conduct of the trial: 
and for release of bail; may waive the right 
of appeal, review, notice, and the like, and 
confess judgment. But he has no authority 
to execute a discharge of a debtor, but upon 
the actual payment of the full amount of 
the debt, and that in money only; nor to 
release sureties ; nor to enter a retraxit; 
nor to act for the legal representatives of 
his deceased client; nor to release a witness.” 

RETAINING FEE. A fee given to 
counsel on being consulted in order to 
insure his future services. 

RETAKING. The taking one’s goods, 
wife, child, &c., from another, who without 
right has taken possession thereof. Vide 
Recaption ; Rescue . 

RETALIATION. The act by which a 
nation or individual treats another in the 
same manner that the latter has treated them. 
For example, if a nation should lay a very 
heavy tariff on American goods, the United 
States would be justified in return in laying 
heavy duties on the manufactures and pro¬ 
ductions of such country. Vatt. Dr. desGens, 
liv. 2, c. 18, § 841. Vide Lex talionis. 

RETENTION, Scottish law . The right 
which the possessor of a movable has of 
holding the same until he shall be satisfied 
for his claim either against such movable 
or the owner of it; a lien. 


2. The right of retention is of two 
kinds , namely, special or general. 1. Special 
retention is the right of withholding or 
retaining property or goods which are in 
one’s possession under a contract, till in¬ 
demnified for the labor or money expended 
on them. 2. General retention is the 
right to withhold or detain the property 
of another, in respect of any debt which 
happens to be due by the proprietor to the 
person who has the custody; or for a 
general balance of accounts arising on a 
particular train of employment. 2 Bell’s 
Com. 90, 91, 5th ed. Vide Lien . 

RETORNO IIABENDO. The name 
of a writ issued to compel a party to return 
property which has been adjudged to the 
other in an action of replevin. Vide Writ 
pro retorno habendo . 

RETORSION, war. The name of the 
act employed by a government to impose 
the same hard treatment on the citizens or 
subjects of a state, that the latter has used 
towards the citizens or subjects of the 
former, for the purpose of obtaining the 
removal of obnoxious measures. Vattel, 
liv. 2, c. 18, §341; De Martens, Precis, 
liv. 8, c. 2, § 254 ; Kliiber, Droit des Gens, 
s. 2, c. 1, §234; Mann. Comm. 105. 

2. Retorsion signifies also the act by 
which an individual returns to his adver¬ 
sary evil for evil; as, if Peter call Paul 
thief, and Paul says you are a greater 
thief. 

TO RETRACT. To withdraw a pro¬ 
position or offer before it has been accepted. 

2. This the party making it has a right 
to do as long as it has not been accepted ; 
for no principle of law or equity can, under 
these circumstances, require him to perse¬ 
vere in it. 

3. The retraction may be express, as 
when notice is given that the offer is with¬ 
drawn ; or, tacit as by the death of the 
offering party, or his inability to complete 
the contract; for then the consent of one 
of the parties has been destroyed, before 
the other has acquired any existence; 
there can therefore be no agreement. ] 6 
Toull. 55. 

4. After pleading guilty, a defendant 
will, in certain cases where he has entered 
that plea by mistake or in consequence of 
some error, be allowed to retract it. But 
where a prisoner pleaded guilty to a charge 
of larceny, and sentence has been passed 
upon him, he will not be allowed to re¬ 
tract his plea, and plead not guilty 9 C. 


RET 


REU 


475 


* P. 346; S. C. 38 E. C. L. R. 146; 
Die. 12, 4, 5. 

RETRAXIT, practice. The act by 
which a plaintiff withdraws his suit; it is 
so called from the fact that this was the 
principal word used when the law entries 
were in Latin. 

2. A retraxit differs from a nonsuit; 
the former beiug the act of the plaintiff 
himself, for it cannot even be entered by 
attorney ; S Co. 58 ; 3 Salk. 245 ; 8 P. S. 
1\. 157, 1(33; and it must be after declara¬ 
tion filed; 3 Leon. 47 ; 8 P. S. R. 163 ; 
while the latter occurs in consequence of 
the neglect merely of the plaintiff. A 
retraxit also differs from a nolle prosequi. 
(q. v.) The effect of a retraxit is a bar to 
all actions of a like or a similar nature; 
Bac. Ab. Nonsuit, A; a nolle prosequi is 
not a bar even in a criminal prosecution. 2 
Mass. R. 172. Vide 2 Sell. Pr. 338 ; Bac. 
Abr. Nonsuit; Com. Dig. Pleader, X 2. 
Vide article Judgment of retraxit. 

RETRIBUTION. 1. That which is 
given to another to recompense him for 
what has been received from him ; as a rent 
for the hire of a house. 2. A salary paid 
to a person for his services. 3. The distri¬ 
bution of rewards and punishments. 

RETROCESSION, civil law. When 
the assignee of heritable rights conveys his 
rights back to the cedent, it is called a 
retrocession. Erskine, Prin. B. 3, t. 5, n. 
I ; Diet, de Jur. h. t. 

RETROSPECTIVE. Looking back¬ 

wards. 

2. This word is usually applied to those 
acts of the legislature, which are made to 
operate upon some subject, contract or 
crime which existed before the passage of 
the acts, and they are therefore called 
retrospective laws . These laws are gene¬ 
rally unjust, and are, to* a certain extent, 
forbidden by that article in the constitution 
of the United States, which prohibits the 
passage of ex post facto laws or laws im¬ 
pairing contracts. 

8, The right to pass retrospective laws, 
with the exceptions above mentioned, exists 
in the several states, according to their own 
constitutions, and become obligatory if not 
prohibited by the latter. 4 S. & R. 364 ; 
3 Dali. R. 396; 1 Bay, R. 179; 7 John. 
R. 4< < ; vide 4 fe. & R. 403; 1 Binn. R. 
601; 3 S. & R. 169; 2 Cranch. R. 272 : 2 
Pet. 414; 8 Pet. 110; 11 Pet, 420 ; 1 
Bald. R. 74; 5 Penn. St. R. 149. 

4. An instance may be found in the 


laws of Connecticut, In 1795, the legis¬ 
lature passed a resolve, setting aside a 
decree of a court of probate disapproving 
of a will and granted a new hearing ; it 
was held that the resolve not being against 
any constitutional principle in that state, 
was valid. 3 Dali. 386. And in Pcnnsyl- 
| vania a judgment was opened by the act of 
April 1, 1837, which was holdcn by the 
supreme court to be constitutional. 2 
Watts & Serg. 271. 

5. Laws should never be considered os 
applying to cases which arose previously to 
their passage, unless the legislature have 
clearly declared such to be their intention. 
12 L. R. 352 Vide Barringt, on the St at. 
466, n.; 7 John. R. 477; 1 Kent, Com. 
455; Tayl. Civil Law, 168; Code, 1,14, 7; 
Bracton, lib. 4, fo. 228 ; Story, Cons. §1393; 
1 McLean, Rep. 40 ; 1 Meigs, Rep. 437 ; 
3 Dali. 391 ; 1 Blackf. R. 193 ; 2 Gallis. 
R. 139 ; 1 Yerg. R, 360 ; 5 Yerg. R. 320 ; 
12 S. & R. 330 ; and see Ex post facto. 

RETURN, contract s, remedies. Persons 
who are beyond the sea are exempted from 
the operation of the statute of limitations 
of Pennsylvania, and of other states, till 
after a certain time has elapsed after their 
returning. As to what shall be considered 
a return, see 14 Mass. 203 ; 1 Gall. 342; 
3 Johns. 263 ; 3 Wils. 145 ; 2 Bl. Rep. 
723 ; 3 LittelPs Rep. 48 ; 1 Harr. & Johns. 
89, 350; 17 Mass. 180. 

Return day. A day appointed by law 
when all writs are to be returned which 
have issued since the preceding return day. 
The sheriff is in general not required to 
return his writ until the return day. After 
that period he may be ruled to make a 
return. 

Return of writs, practice. A short 
account, in writing, made by the sheriff, or 
other ministerial officer, of the manner in 
which he has executed a writ, Steph. on 
PL 24. 

2. It is the duty of such officer to 
return all writs on the return day ; on his 
neglecting to do so, a rule may be obtained 
on him to return the writ, and, if he do not 
obey the rule, he may be attached for con¬ 
tempt. See 19 Vin. Ab. 171 ; Com. Dig. 
Return; 2 Lilly’s Abr. 476; Wood. b. 1, 
e. 7 ; 1 Penna. R. 497 ; 1 Rawle, R. 520 ; 
3 Yeates, 17 ; 3 Yeates, 47 ; 1 Dali. 439. 

REUS, civil law. This word has two 
different meanings. 1. A party to a suit, 
whether plaintiff or defendant; Reus est qu 1 
I cum altero litem contest at em habet , sive i 
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egitysive cum eo actum est. 2. A party to 
a contract 3 reus credendi is he to whom 
something is due, by whatever title it may 
be 3 reus debendi is he who owes, for what¬ 
ever cause. Poth. Pand. lib. 50, h. t. 

REVENDICATION, civil and French 
law, An action by which a man demands 
a thing of which he claims to be owner. It 
applies to immovables as well as movables; 
to corporeal or incorporeal things. Merlin, 
Report, h. t. 

2 . By the civil law, he who has sold 
goods for cash or on credit may demand 
them back from the purchaser, if the 
purchase-money is not paid according to 
contract. The action of revendication is 
used for this purpose. See an attempt to 
introduce the principle of revendication 
into our law, in 2 Hall’s Law Journal, 181. 

3. Revendication, in another sense, cor¬ 
responds, very nearly, to the stoppage in 
transitu (q. v.) of the common law. It is 
used in that sense in the Code de Commerce, 
art. 577. Revendication, says that article, 
can take place only when the goods sold 
are on the way to their place of destination, 
whether by land or water, and before they 
have been received into the warehouse of 
the insolvent, (failli,) or that of his factor 
or agent, authorized to sell them on account 
of the insolvent. See Dig. 14, 4,15 : Dig. 
18, 1, 19, 53; Dig. 19, 1, 11. 

REVENUE. The income of the govern¬ 
ment, arising from taxation, duties, and the 
like; and, according to some correct lawyers, 
under the idea of revenue is also included 
the proceeds of the sale of stocks, lands, 
and other property owned by the govern¬ 
ment. Story, Const. § 877. Vide Money 
Bills . By revenue is also understood the 
income of private individuals and corpora¬ 
tions. 

REVERSAL, international law . First . 
A declaration by which a sovereign pro¬ 
mises that he will observe a certain order, 
or certain conditions, which have been once 
established, notwithstanding any changes 
that may happen to cause a deviation there¬ 
from ; as, for example, when the French 
court, consented for the first time, in 1745, 
to grant to Elizabeth, the Czarina of Russia, 
the title of empress, exacted as a reversal , 
a declaration purporting that the assumption 
of the title of an imperial government, by 
Russia, should not derogate from the rank 
which Franee had held towards het. Secondly • 
Those letters are also termed reversals , 
(Attercz Reversales by which a sovereign 


declares that, by a particular act of his, he 
does not mean to prejudice a third power. 
Of this we have an example in history : 
formerly, the emperor of Germany, whose 
coronation, according to the g)ldcn ball, 
ought to have been solemnized at Aix-la- 
Chapelle, gave to that city, when he was 
crowned elsewhere, reversals, by which he 
declared that such coronation took place 
without prejudice to its rights, and without 
drawing any consequences therefrom for 
the future. 

TO REVERSE, practice . The decision 
of a superior court by which the judgment, 
sentence or decree of the inferior court is 
annulled. 

2. After a judgment, sentence or decree 
has been rendered by the court below, a 
writ of error may be issued from the supe¬ 
rior to the inferior tribunal, when the record 
and all proceedings are sent to the supreme 
court on the return to the writ of error. 
When, on the examination of the record, 
the superior court gives a judgment dif¬ 
ferent from the inferior court, they arc said 
to reverse the proceeding. As to the 
effect of a reversal, see 9 C. & P. 513 3 S. 
C. 38 E. C. L. Rep. 201. 

REVERSION, estates . The residue of 
an estate left in the grantor, to commence 
in possession after the determination of 
some particular estate granted out by him 3 . 
it is also defined to be the return of land to 
the grantor, and his heirs, after the grant is 
over. Co. Litt. 142, b. 

2. The reversion arises by operation of 
law, and not by deed or will, and it is a 
vested interest or estate, and in this it dif¬ 
fers from a remainder, w T hich can never be 
limited unless by either deed or devise. 2 
Bl. Comm. 175 ; Cruise, Dig. tit. 17 3 
Plowd. 151 ; 4 Kent, Comm. 349 ; 19 Vin. 
Ab. 217 ; 4 Coin. Dig. 27; 7 Com. Dig. 
289 3 1 Bro. Civil Law, 213 ; Wood’s Inst. 
151 ; 2 Lill. Ab. 483. A reversion is said 
to be an incorporeal hereditament. Vide 4 
Kent, Com. 354. See, generally, 1 Hill. 
Ab. c. 52, p. 418 ; 2 Bouv. Inst. n. 1850, 
et seq. 

REVERSIONER, estates. One entitled 
to a reversion. 

2 . Although not in actual possession, 
the reversioner having a vested interest in 
the reversion, is entitled to his action for 
an injury done to the inheritance. 4 Burr. 
2141. The reversioner is entitled to the 
rent, and this important incident passes 
with a grant or assignment of the rever- 
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gion. It is not inseparable from it, and 
iuay be severed and excepted out of the 
grant by special words. Co. Litt. 143, a, 
151, a, *b ; Cruise, Digest, t. 17, s. 19. 

REVERSOR, law of Scotland. A debtor 
who makes a wadset, and to whom the right 
of reversiou is granted. Ersk. Pr. L. Scotl. 
B. 2, t. 8, sect. 1. A reversioner. Jacob, 
L. D. h. t. 

REVERTER. Reversion. A formed on 
in reverter is a writ which was a proper re¬ 
medy when the donee in tail or issue died 
without issue and a stranger abated: or they 
who were seised by force of the entail dis¬ 
continued the same. Bae. Ab. Formedon, 
A 3. 

REVIEW, practice. A second examina¬ 
tion of a matter. For example, by the 
laws of Pennsylvania, the courts having 
jurisdiction of the subject may grant an 
order for a view of a proposed road ; the 
viewers make a report, which when con¬ 
firmed by the court would authorize the 
laying out of the same. After this, by 
statutory provision, the parties may apply 
for a review, or second examination ; and 
the last viewers may make a different report. 
For the practice of reviews, in chancery, 
the reader is referred to Bill of Review , and 
the cases there cited. 

REVIVAL, contracts . An agreement to 
renew the legal obligation of a just debt, 
after it ha3 been barred by the act of limita¬ 
tion or lapse of time, is called its revival. 
Vide Promise . 

Revival, practice . The act by which a 
judgment, which has lain dormant or with¬ 
out any action upon it for a year and a day, 
is, at common law, again restored to its 
original force. 

REVIVE, practice. When a judgment 
is more than a day and a year old, no exe¬ 
cution can issue upon it at common law ; 
but till it has been paid, or the presumption 
arises from lapse of time, that it has been 
satisfied, it may be revived and have all its 
original force, which was merely suspended, 
l his may be doue by a scire facias , or an 
act ion ot debt on the judgment. Vide Scire 
facias; Wakening. 

RE VI\ (311. The name of a bill in chan 
eery used to renew an original bill which 
for some reason has become inoperative. 
Vide Bill of Revivor. 

REVOCATION. The act by which a 
person having authority, calls back or 
annuls a power, gift, or benefit, which bad 
been bestowed upon another. For example, 


a testator may revoke his testament; a con¬ 
stituent may revoke his letter of attorney ; 
a grantor may revoke a grant made by 
him, when he has reserved the power in 
the deed. 

2. Revocations are expressed or implied. 
An express revocation of a will must be as 
formal as the will itself. 2 Dali. 289 ; 2 
Yeates, R. 170. But this is not the rule in 
all the states. See 2 Conn. Rep. 67 ; 2 Nott 
& McCord, Rep. 485; 14 Mass. 208 ; 1 
Harr. & McHenry, R. 409; Cam. & Norw. 
Rep. 174 ; 2 Marsh. Rep. 17. 

3. Implied revocations take place, by 
marriage and birth of a child, by the Eng¬ 
lish law. 4 Johns. Ch. R. 506, and the 
cases there cited by Chancellor Kent. 1 
Wash. Rep. 140; 3 Call, Rep. 341; Cooper’s 
Just. 497, and the cases there cited. In 
Pennsylvania, marriage or birth of a child, 
is a revocation as to them. 3 Binn, 498. 
A woman’s will is revoked by her sub¬ 
sequent marriage, if she dies before her 
husband. Cruise, Dig. tit. 38, c. 6, s. 51. 

4. An alienation of the estate by the 
devisor, has the same effect of revoking a 
will. 1 Roll. Ab. 615. See, generally, as 
to revoking wills, Lovelass on Wills, cli. 3, 
p. 177 ; Fonbl. Eq. e. 2, s. 1 ; Roberts on 
Wills, cli. 2, part 1. 

5. Revocation of wills may be effected, 
1. By cancellation or obliteration. 2. By 
a subsequent testamentary disposition. 3. 
By an express revocation contained in a will 
or codicil, or in any other distinct writing. 
4. By the republication of a prior will; by 
presumptive or implied revocation. Williams 
on Wills, 67 ; 3 Lorn, on Ex’rs, 59. Vide 
Domat, Loix Civ. liv. 3, t. 1, s. 5. 

6 . The powers and authority of an at¬ 
torney or agent may be revoked or deter¬ 
mined by the acts of the principal ; by the 
acts of the attorney or agent, and by opera¬ 
tion of law. 

7—1. By the acts of the principal, 
which may be express or implied. An ex¬ 
press revocation is made by a direct and 
formal and public declaration, or by an in¬ 
formal writing, or by parol. An implied 
revocation takes place when such circum¬ 
stances occur as manifest the intention of 
the principals revoke the authority; such, 
for example, as the appointment of another 
agent or attorney to perform acts which are 
incompatible with the exercise of the power 
formerly given to another; but this pre¬ 
sumption arises only when there is such 
incompatibility, for if the original agent has 
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a general authority, and the second only 
a special power, the revocation will only 
operate pro tanto. The performance by the 
principal himself of the act which he has 
authorized to be done by his attorne} r , is 
.another example ; as, if the authority be to 
collect a debt, and afterwards the principal 
receive it himself. 

8. —2. The renunciation of the agency 
by the attorney will have the same effect to 
determine the authority. 

9. —3. A revocation of an authority takes 
place by operation of law. This may bo 
done in various ways: 1st. When the 
agency terminates by lapse of time; as, 
when it is created to endure for a year, it 
expires at the end of that period ; or when 
a letter of attorney is given to transact the 
constituent’s business during his absence, 
the power ceases on his return. Poth. du 
Mandat, n. 119 ; Poth. Ob. n. 500. 

10. —2d. When a change of condition of 
the principal takes place, so that he is ren¬ 
dered incapable of performing the act him¬ 
self, the power he has delegated to another 
to do it must cease. Liverm. Ag. 306 ; 8 
Wheat. E. 174. If an unmarried woman 
give a power of attorney, and afterwards 
marry, the marriage does, ipso facto, operate 
as a revocation of the authority ; 2 Kent, 
Com. 645, 3d edit. Stor} r Bailm. § 206 ; 
Story, Ag. § 481; 5 East, E. 206, or, if the 
principal become insane, at least after the 
establishment of the insanity by an inquisi¬ 
tion. 8 Wheat. R. 174, 201 to 204. When 
the principal becomes a bankrupt, his power 
of attorney, in relation to property or rights 
of which he was divested by the bankruptcy, 
is revoked by operation of law. 2 Kent, 
Com. 644, 3d edit.; 16 East, E. 382. 

11. —3d. The death of the principal will 
also have the effect of a revocation of the 
authority. Co. Litt. 52 ; Paley, Ag. by 
Lloyd, 185 ; 2 Liverm. Ag. 301; Story, 
Ag. § 488 ; Story, Bailm. § 203 ; Bac. Ab. 
Authority, E ; 2 Kent, Com. 454, 3d edit.; 
3 Chit. Com. Law, 223. 

12. —4th. When the condition of the 
agent or attorney has so changed as to ren¬ 
der him incapable to perform his obligation 
towards the principal. When a married 
woman is prohibited by her husband from 
the exercise of aD authority given to her, it 
thereby determines. When the agent be¬ 
comes a bankrupt, his authority is so far 
revoked, that he cannot receive any money 
on account of his principal; 5 B. & Aid. 
27; Story, Bailm. § 211; 2 Kent, 


645, 3d edit. ; but for certain other pur¬ 
poses, the bankruptcy of the agent does not 
operate as a revocation. 3 Meriv. 322; 
Story, Ag. § 486. The insanity of the 
agent would render him unfit to act in the 
business of the agency, and would deter¬ 
mine his authority. 

13. —5th. The death of the agent of 
coarse put an end to the agency. Litt. 
§ 66 . 

14. —6th. The extinction of the subject- 
matter of the agency, or of the principal’s 
power over it, or the complete execution of 
the trust confided to the agent-, will put an 
end to and determine the agency. 

15. It must be remembered that an 
authority, coupled with an interest, cannot 
be revoked either by the acts of the princi¬ 
pal, or by operation of law. 2 Mason’s E. 
244, 342 ; 8 Wheat. E. 170 ; 1 Pet. R. 1; 
2 Esp. R. 565; 10 B. & Cr. 731 ; Story, 
Ag. § 477, 483. 

16. It is true in general, a power ceases 
with the life of the person making it; but 
if the interest or estate passes with the 
power, and vests in the person by whom the 
power is exercised, such person acts in his 
own name. The estate being in him, passes 
from him by a conveyance in his own name 
He is no longer a substitute acting in the 
name of another, but is the principal acting in 
his own name, in pursuance of powers which 
limit the estate. The legal reason which 
limits the power to the life of the person 
giving it, exists no longer, and the rule 
ceases with the reason on which it is founded. 
8 Wheat. R. 174. 

17. The revocation of the agent is a 

revocation of any substitute he may have 
appointed. Poth. Mandat, n. 112; 2 

Liverm. Ag. 307; Story, Ag. § 469. But 
in some cases, as in the case of the master 
of a ship, his death does not revoke the 
power of the mate whom lie had appointed ; 
and in some cases of public appointments, 
on the death, or removal of the principal 
officer, the deputies appointed by him are, 
by express provisions in the laws, autho¬ 
rized to continue in the performance of their 
duties. 

18. The time when the revocation takes 
effect must be considered, first, with regard 
to the agent, and secondly, as it affects third 
persons. 1. When the revocation can be 
lawfully made, it takes effect, as to the 
agent, from the moment it is communicated 
to him. 2. As to third persons, the revo¬ 
cation has no effect until it is made known 
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to thorn ; if, therefore, an agent, knowing 
of the revocation of his authority, deal with 
a third person in the name of his late prin¬ 
cipal, when such person was ignorant of the 
revocation, both the agent and the principal 
will be bound by bis acts. Story, Ag. § 470 ; 
*2 Livorm. Ag. 306; 2 Kent, Coin. 644, 3d 
edit.; l'alev, Ag. by Lloyd, 108, 570; 
Story, Railni. $ 208 ; 5 T. R, 215. A note 
or bill signed, accepted or indorsed by a 
clerk, after his discharge, who had been 
authorized to sign, indorse, or accept bills 
and notes for his principal while in his em¬ 
ploy, will be binding upon tbe latter, unless 
notice lias been given of his discharge and 
the revocation of his authority. 3 Chit. 
Com. Law, 197. 

EEVOCATUR. Recalled. This word 
is used when a judgment is annulled for an 
error in fact, the judgment is then said to 
be recalled, revocatur; and not reversed , 
which is the word used when a judgment is 
annulled for an error in law. Tidd’s Pr. 
1126. 

REVOLT, crim. law. Tbe act of con¬ 
gress of April 30, 1790, s. 8, 1 Story’s 
L. U. S. 84, punishes with death an} r sea¬ 
man who shall lay violent hands upon his 
commander, thereby to hinder or prevent 
his fighting in defence of his ship, or goods 
committed to his trust, or shall make a 
revolt in the ship. What is a revolt is not 
defined in the act of congress, nor by the 
common law; it was therefore contended, 
that it could not be deemed an offence for 
which any person could be punished. 1 
Pet. R. 118. 

2. In a case which occurred in the cir¬ 
cuit court for the eastern district of Penn¬ 
sylvania, the defendants were charged with 
an endeavour to make a revolt. The judges 
Sent up the case to the supreme court upon 
a certificate of division of opinion of the 
judges, as to the definition of the word 
revolt. 4 W. C. C. R. 528. The opinion 
of the supreme court was delivered by 
Washington, J., and is in these words :— 

“ This case comes before the court upon 
a certificate of division of the opinion of 
the judges of the circuit court for the east¬ 
ern district of Pennsylvania, upon the fol¬ 
lowing noint assigned by the defendants as 
a reason in arrest of judgment, viz. ‘ that 
the act of congress does not define the 
offence of endeavoring to mal^e a revolt; 
and it is not competent to the iourt to give 
a judicial definition of an offence heretofore 
unknown.’ 


“ This court is of opinion that although 
the act of congress does not define this 
offence, it is nevertheless, competent to the 
court to give a judicial definition of it. We 
think that the offence consists in the en¬ 
deavor of the crew of a vessel, or any one 
or more of them, to overthrow the legiti¬ 
mate authority of her commander, with in¬ 
tent to remove him from his command ; or 
against his will to take possession of the 
vessel by assuming the government and 
navigation of her ; or by transferring their 
obedience from the lawful commander to 
some other person.” 11 Wheat. R. 417. 
Vide 4 W. C. C. R. 528, 405 ; Mason’s E. 
147 ; 4 Mason, R. 105; 4 Wash. 0. 0. R. 
548 ; 1 Pet. C. C. R. 213 ; 5 Mason, R. 
464; 1 Sumn. 448 ; 3 Wash. C. C. R. 525 ■ 
1 Carr. A Kirw. 429. 

3. According to ’Wolff, revolt and rebel¬ 
lion are nearly synonymous; he says it is 
the state of citizens who unjustly take up 
arms against the prince or government. 
Wolff, I)r. de la Nat. § 1232. 

REWARD. An offer of recompense 
given by authority of law for the perform¬ 
ance of some act for the public good ; which, 
when the act has been performed, is to be 
paid; or it is the recompense actually paid. 

2. A reward may be offered by the go¬ 
vernment, or by a private person. In 
criminal prosecutions, a person may be a 
competent witness although he expects, on 
conviction of the prisoner, to receive a re¬ 
ward. 1 Leach, 314, n ; 9 Barn. & Cresw. 
556; S. C. Eng. C. L. R. 441 ; 1 Leach, 
134 ; 1 Hayw. Rep. 3 ; 1 Root, R. 249 ; 
Stark. Ev. pt. 4, p. 772, 3 ; Roscoe’s Cr. 
Ev. 104; 1 Chit. Cr. Law, 881 ; Hawk. B. 
2, c. 12, s. 21 to 38 ; 4 Bl. Com. 294 ; 
Burn’s Just. Felony, iv. See G Humph. 
113. 

3. By the common law, informers, who 
are entitled under penal statutes to part of 
the penalty, -are not in general competent 
witnesses. But when a statute can receive 
no execution, unless a party interested be a 
witness, then it seems proper to admit him, 
for the statute must not be rendered inef¬ 
fectual for want of proof. Gilb. 114. In 
many acts of the legislature there is a pro¬ 
vision that the informer shall be a witness, 
notwithstanding the reward. 1 Phil. Ev. 
92, 99. 

RHODE ISLAND. The name of one 
of the original states of the United States 
of America. This state was settled by 
emigrants from Massachusetts, who assunv d 
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the government of themselves by a volun¬ 
tary association, which was soon discovered 
to be insufficient for their protection. In 

1643, a charter of incorporation of Provi¬ 
dence Plantations was obtained; and in 

1644, the two houses of parliament, during 
the forced absence of Charles the First, 
granted a charter for the incorporation of 
the towns of Providence, Newport and 
Portsmouth, for the absolute government 
of themselves, aecording to the laws of 
England. Soon after the restoration of 
Charles the Second, in July, 1663, the in¬ 
habitants obtained a new charter from the 
crown. Upon the accession of James, the 
inhabitants were accused of a violation of 
their charter; and a quo wari'anto was filed 
against them, when they resolved to surren¬ 
der it. In 1686, their government was 
dissolved, and Sir Edward Andros assumed, 
by royal authority, the administration of the 
colony. The revolution of 1688 put an end 
to his power, and the colony immediately 
resumed its charter, the powers of which, 
with some interruptions, it continued to 
maintain and exercise down to the period 
of the American Revolution. 

2. This charter remained as the funda¬ 
mental law of the state until the first Tues¬ 
day of May, one thousand eight hundred 
and forty-three. A convention of the peo¬ 
ple assembled in, November, 1842, and 
adopted a constitution which went into 

.operation in May, 1843, as above men¬ 
tioned. 

3. By the third article of the constitu¬ 
tion the powers of the government are dis¬ 
tributed into three departments ; the legis¬ 
lative, the executive, and the judicial. 

4. —§ 1. The fourth article regulates the 
legislative power as follows, to wit : 

Sect. 1. This constitution shall be the 
supreme law of the state, and any law incon¬ 
sistent therewith shall be void. The general 
assembly shall pass all laws necessary to 
carry this constitution into effect. 

5.—Sect. 2. The legislative power, 
under this constitution, shall be vested in 
two houses, the one to be called the senate, 
the other the house of representatives; 
and .both together the general* assembly. 
The concurrence of the two houses shall 
be necessary to the enactment of' laws. 
The style of their laws Shall be, It is enacted 
by the general assembly as follows . 

6.—Sect. 3. There shall be two sessions 
of the general assembly bolden annually ; 
one at Newport, on the first Tuesday of 


May, for the purposes of election and other 
business; the other on the last Monday of 
October, which last session shall be bolden 
at South Kingstown once in two years, and 
the intermediate years alternately at Bristol 
and East Greenwich ; and an adjournment 
from the October session shall bo bolden 
annually at Providence. 

7. —Sect. 4. No member of the general 
assembly shall take any fee, or be of coun¬ 
sel in any case pending before either house 
of the general assembly, under penalty of 
forfeiting his seat, upon proof thereof to 
the satisfaction of the house of which he is 
a member. 

8. —Sect. 5. The person of every member 
of the general assembly shall be exempt 
from arrest and his estate from attachment, 
in any civil action, during the session of 
the general assembly, and two days before 
the commencement, and two days after the 
termination thereof; and all process served 
contrary hereto shall be void. For any 
speech in debate in either house, no member 
shall be questioned in any other place. 

9. —Sect. 6. Each house shall be the 
judge of the elections and qualifications of 
its members ; and a majority shall constitute 
a quorum to do business; but a smaller 
number may adjourn from day to day, and 
may compel the attendance of absent mem¬ 
bers, in such manner, and under such penal¬ 
ties, as may be prescribed by such house or 
by law. The organization of the two 
houses may be regulated by law, subject 
to the limitations contained in this const) 
tution. 

10. —Sect. 7. Each house may determine 
its rules of proceeding, punish contempts, 
punish its members for disorderly behaviour, 
and, with the concurrence of two-thirds, 
expel a member ; but not a second time for 
the same cause. 

11. —Sect. 8. Each house shall keep a 
journal of its proceedings. The yeas and 
nays of the members of either house, shall, 
at the desire of one-fifth of those present, 
be entered on the journal. 

12. —Sect. 9. Neither house shall, during 
a session, without the consent of the other, 
adjourn for more than two days, nor to any 
other place than that in which they in ay be 
sitting. 

13. —Sect. 10. The general assembly 
shall continue to exercise the powers they 
have heretofore exercised, unless prohibited 
in this constitution. 

14. —Sect. 11. The senators and repre- 
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sontat-ivcs sliall receive the sum of one dollar 
for every day of attendance, and eight cents 
per mile for travelling cxpeuses in going to 
and returning from the general assembly. 
The general assembly shall regulate the 
compensation of the governor and all 
other officers, subject to the limitations con¬ 
tained in this constitution. 

15.—Sect. 1 2. All lotteries shall here¬ 
after be prohibited in this state, except 
those already authorized by the general 
assembly. 

10.—Sect. 13. The general assembly 
shall have no power hereafter, without the 
express consent of the people, to incur state 
debts to an amount exceeding fifty thousand 
dollars, except in time of war, or in case of 
insurrection or invasion, nor shall they in 
any case, without such consent, pledge the 
faith of the state for the payment of the 
obligations of others. This section shall 
not be construed to refer to any money that 
may be deposited with this state by the 
government of the United States. 

IT.—Sect. 14. The assent of two-thirds 
of the members elected to each house of 
the general assembly shall be required to 
every bill appropriating the public money 
or property for local or private purposes. 

18.—Sect. 15. The general assembly 
shall, from time to time, provide for making 
new valuations of property for the assessment 
of taxes, in such manner as they may deem 
best. A new estimate of such property 
shall be taken before the first direct state 
tax, after the adoption of this constitution, 
shall be assessed. 

19*—Sect. 16. The general assembly 
may provide by law for the continuance 
in office of any officers of annual election 
or appointment, until other persons are 
qualified to take their places. 

20.—Sect. 17. Hereafter when any bill 
shall be presented to either house of the 
general assembly, to create a corporation for 
any other than for religious, literary or 
charitable purposes, or for a military or fire 
company, it shall be continued until another 
election of members of the general assembly 
shall have taken place, and such public 
notice of the pendency thereof shall be 
given as may be required by law. 

21* Sect 18. It Bhall be the duty of the 
two houses upon the request of either, to 
join in grand committee for the purpose of 
electing senators in congress, at such times 
and in such manner as may be prescribed 
by law for said elections. 

Vol. II.—G g 


22. Having disposed of the rules which 
regulate both houses, a detailed statement 
of the powers of the house of representa¬ 
tives will here be given. 

23. —1. The house of representatives is 
regulated by the fifth article as follows; 

24. —Sect. 1. The house of representa¬ 
tives shall never exceed seventy-two mem¬ 
bers, and shall be constituted on the basis 
of population, always allowing one represen¬ 
tative for a fraction, exceeding half the 
ratio ; but each town or city shall always 
be entitled to at least one member; and 
no town or city shall have more than one- 
sixth of the whole number of members to 
which the house is hereby limited. The 
present ratio shall be one representative 
to every fifteen hundred and thirty inhabi¬ 
tants, and the general assembly may, after 
any new census taken by the authority of 
the United States or of this state, re-appor- 
tion the representation by altering the 
ratio; but no town or city shall be divided 
into districts for the choice of representa¬ 
tives. 

25. —Sect. 2. The house of representa¬ 
tives shall have authority to elect its speaker, 
clerks and other officers. The senior mem¬ 
ber from the town of Newport, if any be 
present, shall preside in the organization of 
the house. 

26. —2. The senate is the subject of the 
sixth article, as follows : 

Sect. 1. The senate shall consist of the 
lieutenant-governor and of one senator from 
each town or city in the state. 

27. —Sect. 2. The governor, and, in his 
absence the lieutenant-governor, shall pre¬ 
side in the senate and in grand committee. 
The presiding officer of the senate and 
grand committee shall have a right to vote 
in case of equal division, but not other¬ 
wise. 

28. —Sect. 3. If, by reason of death, 
resignation, absence, or other cause, there, 
be no governor or lieutenant governor pre¬ 
sent, to preside in the senate, the senate 
shall elect one of their own members to 
preside during such absence or vacancy; 
and until such election is made by the se¬ 
nate, the secretary of state shall preside. 

29. —Sect. 4. The secretary of state 
shall, by virtue of his office, be secretary of 
the senate, unless otherwise provided by 
law *, and the senate may elect such other 
officers as they may deem necessary. 

30. —§ 2. The seventh article regulates i 
the executive power . It provides, 
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Sect. 1. The chief executive power of 
this state shall be vested in a governor, who, 
together with a lieutenant governor, shall be 
annually elected by the people. 

31. —Sect. 2. The governor shall take 
care that the laws be faithfully executed. 

32. —Sect. 3. lie shall be captain gene¬ 
ral and commander-in-chief of the military 
and naval force of this state, except when 
they shall be called into the service of the 
United States. 

33. —Sect. 4. He shall have power to 
grant reprieves after conviction, in all cases 
except those of impeachment, until the 
end of the next session of the general as¬ 
sembly. 

34. —Sect. 5. He may fill vacancies in 
office not otherwise provided for by this 
constitution, or by law, until the same shall 
be filled by the general assembly, or by the 
people. 

35. —Sect. 6. In case of disagreement 
between the two houses of the general as¬ 
sembly, respecting the time or place of 
adjournment, certified to him by either, 
he may adjourn them to such time and 
place as he shall think proper ; provided 
that the time of adjournment shall not be 
extended beyond the day of the next stated 
session. 

36. —Sect. 7. He may, on extraordinary 
occasions, convene the general assembly at 
any town or city in this state, at any time 
not provided for by law; and in case of 
danger from the prevalence of epidemic or 
contagious disease, in the place in which the 
general assembly are by law to meet, or to 
which they may have been adjourned ; or 
for other urgent reasons, he may, by procla¬ 
mation, convene said assembly, at any other 
place within this state. 

37. —See. 8. All commissions shall be 
in the name and by the authority of the 
state of Rhode Island and Providence Plan¬ 
tations ; shall be sealed with the state seal, 
signed by the governor and attested by the 
secretary. 

38. —Sect. 9. In case of vacancy in the 
office of governor, or of his inability to 
serve, impeachment, or absence from the 
state, the lieutenant governor shall fill the 
^office of governor and exercise the powers 
-and authority appertaining thereto, until a 
governor is qualified to act, or until the 
office is filled at the next annual election.- 

39. —Sect. 10. If the offices of governor 
and lieutenant governor be both vacant by 
roason of death, resignation, impeachment, 


absence, or otherwise, the person entitled 
to preside over the senate for the time 
being, shall in like manner fill the office of 
governor during such absence or vacancy. 

40. —Sec. 11. The compensation of the 
governor and lieutenant governor shall be 
established by law, and shall not be dimi¬ 
nished during the term for which they are 
elected. 

41. —Sect. 12. The duties and powers 
of the secretary, attorney general, and 
general treasurer, shall be the same under 
this constitution as are now established, or 
as from time to time may be prescribed by 
law. 

42. —§ 3. The judicial power is regulated 
by the tenth article as follows : 

Sect. 1. The judicial power of this 
state shall be vested in one supreme court, 
and in such inferior courts as the general 
assembly may from time to time, ordain and 
establish. 

43. —Sect. 2. The several courts shall 
have such jurisdiction as may from time 
to time be prescribed by law. Chancery 
powers majr be conferred on the supreme 
court, but on no other court to any greater 
extent than is now provided by law, 

44. —Sect. 3. The judges of the su¬ 
preme court shall in all trials, instruct the 
jury in the law. They shall also give 
their written opinion upon any question 
of law whenever requested by the go 
vernor, or by either house of the general 
assembly. 

45. —Sect. 4. The judges of the supreme 
court shall be elected by the two houses in 
grand committee. Each judge shall hold 
his office until his place be declared vacant 
by a resolution of the general assembly to 
that effect; which resolution shall be voted 
for by a majority of all the members elected 
to the house in which it may originate, and 
be concurred in by the same majority of the 
other house. Such resolution shall not be 
entertained at any other than the annual 
session for the election of public officers : 
and in default of the passage thereof at 
said session, the judge shall hold his plnct 
as herein provided. But a judge of a t v 
court shall be removed from office, if, it] on 
impeachment, he shall be found guilty of 
any official misdemeanor. 

46. —Sect. 5. In case of vacancy by 
death, resignation, removal from the state 
or from office, refusal or inability r to serve, 
of any judge of the supreme court, rhe 
office may be filled by the grand committee. 
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until the next annual election, and the judge 
then elected shall hold his office as before 
provided. In cases of impeachment, or 
temporarv absence or inability, the governor 
may appoint a person to discharge the oil- : 
ties of the office during the vacancy caused 
thereby. 

47 .I- Sect. 0. The judges of the supreme 
court shall receive a compensation for their 
services, which shall not be diminished 
durum their continuance in office. 

48.—Sect. 7. The towns of New Shore- 
lnni and Jamestown may continue to elect 
their wardens as heretofore. The other 
towns and the city of Providence, may elect 
such number of justices of the peace resi¬ 
dent therein, as they may deem proper. 
The jurisdiction of said justices and wardens 
shall be regulated by law. The justices J 
shall be commissioned by the governor. 

RIIODIAN LAW. A code of marine 
laws established by the people of Rhodes, 
bears this name. Vide Law Rhodian . 

RIAL OF PLATE and RIAL OF 
VELLON, comm . law. Denominations of 
monev of Spain. 

2 . 'In the ad valorem duty upon goods, 
kc the former arc computed at ten cents, 
and the latter at five cents each. Act of 
March 2 , 1790, s. 61, 1 Story’s Laws U. S. 
626. Vide Foreign Coins . 

RIBAUD. A rogue ■ a vagrant. It is i 
not used. [ 

RIDER, practice , legislation . A sche- i 
dule or small piece of paper or parchment, ; 
added to some part of the record ; as, when, ! 
on the reading of a bill in the legislature, a 
new clause is added, this is tacked to the J 
bill on a separate piece of paper, and is 
called a rider. 

RIDING, Eng . law . An ascertained 
district, part of a county. This term has 
the same meaning in Yorkshire, which divi¬ 
sion has in Lincolnshire. 4 T. R. 459. 

RIEN. This is a French word which 
signifies nothing . It has generally this 
meaning ; as, rien in arrere ; rien passe per 
le fait , nothing passes by the deed ; rien per 
descent , nothing by descent; it sometimes 
signifies not, as rien culpable , not guilty. 
Doct. Plac. 435. 

Rien en arrere, pleading. Nothing 
in arrear: nothing remaining due and un¬ 
paid. 

2 . The plea in an action of debt for 
rent, may be rien en arrere . This is a good 
general issue. Cowp. 588 : Bac. Ab. Pleas, 
II; 2 Saund. 297, n. 1; 2 Lord Raym. 


1503 ; 2 Chit. PI. 486; 4 Bouv. Inst. n. 
3576. 

Riens pass a par le fait. The name 
of a pica ; it signifies that nothing passed by 
the deed ; for example, when a deed is ac¬ 
knowledged in court, a man cannot plead 
non est factum , because the act was done in 
court, which cannot be denied ; but when 
the deed has been acknowledged in a court 
not having jurisdiction, the party may avoid 
the effect or operation of the deed by plead¬ 
ing ne/is passa par le fait , for this plea docs 
not impeach the court where it was acknow¬ 
ledged. Bac. Ab. Evidence F ; 1 Gilb. Ev. 
by Lofft, 326. 

RIGHT. This word is used in various 
senses : 1. Sometimes it signifies a law, as 
when we say that natural right requires us 
to keep our promises, or that it commands 
restitution, or that it forbids murder. In 
our lancnage it is seldom used in this sense. 
2. It sometimes means that quality in our 
actions by which they are denominated just 
ones. This is usually denominated recti¬ 
tude. 3. It is that quality in a person b y 
which he can do certain actions, or possess 
certain things which belong to him by virtue 
of some title. In this sense, we use it 
when we say that a man has a right to his 
estate or a right to defend himself, Ruth. 
Inst. c. 2, § 1, 2, 3 ; Merlin, Repert. de 
Jurisp. mot Droit. See Wood’s Inst. 119. 

2. In this latter sense alone, will this 
word be here considered. Right is the 
correlative of duty, for, wherever one has 
a right due to bim, some other must owe 
him a duty. 1 Toull. n. 96. 

3. Rights are perfect and imperfect. 
When the things which we have a right to 
possess, or the actions we have a right to 
do, are or may be fixed and determinate, 
the right is a perfect one ; but when the 
thing or the actions are vague and indeter¬ 
minate, the right is an imperfect one. If a 
man demand his property, which is withheld 
from him, the right that supports his de¬ 
mand is a perfeet one ; because the thing 
demanded is, or may be fixed and determi¬ 
nate. 

4 . But if a poor man ask relief from 
those from whom he has reason to expect it. 
the right, which supports his petition, is an 
imperfect one ; because the relief tfhich he 
expects, is a vague indeterminate thing. 
Ruth. Inst. c. 2, § 4; Grot. lib. 1, c. 1, 

§ 4 - ; 

5. Rights are also absolute and qualified. 
A man has an absolute right to recover pro 
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perty which belongs to him; an agent has 
a qualified right to recover such property, 
when it had been entrusted to his care, and 
which has been unlawfully taken out of his 
possession. Yide Trover. 

6 . Rights might with propriety be also 
divided into natural and civil rights; but 
as all the rights which man has received 
from nature, have been modified and 
acquired anew from the civil law, it is 
more proper, when considering their ob¬ 
ject, to divide them into political and civil 
rights. 

7. Political rights consist in the power 
to participate, directly or indirectly, in the 
establishment or management of government. 
These political rights are fixed by the con¬ 
stitution. Every citizen has the right of 
voting for public officers, and of being elect¬ 
ed ; these are the political rights which the 
humblest citizen possesses. 

8 . Civil rights are those which have no 
relation to the establishment, support, or 
management of the government. These 
consist in the power of acquiring and enjoy¬ 
ing property, of exercising the paternal and 
marital powers, and the like. It will be 
observed that every one, unless deprived of 
them by a sentence of civil death, is in the 
enjoyment of his civil rights, which is not 
the case with political rights; for an alien, 
for example, has no political, although in 
the full enjoyment of his civil rights. 

9. These latter rights are divided into 
absolute and relative. The absolute rights 
of mankind may be reduced to three princi¬ 
pal or primary articles: the right of personal 
security, which consists in a persou’s legal 
and uninterrupted enjoyment of his life, his 
limbs, his body, his health, and his reputa¬ 
tion; the right of personal liberty, which 
consists in the power of locomotion, of 
changing situation, or removing one’s per¬ 
son to whatsoever place one’s inclination 
may direct, without any restraint, unless by 
due course of law ; the right of property, 
which consists in the free use, enjoyment, 
and disposal of all his acquisitions, with¬ 
out any control or diminution, save only \ 
by the laws of the land. 1 Bl. 124 to 
139. 

10. The relative rights are public or 
private : the first are those which subsist 
between the people and the government, as 
the right of protection on the part of the 
people, and the right of allegiance which is 
due by the people to the government; the 
second are the reciprocal rights of husband 1 


i and wife, parent and child, guardian and 
, ward, and master and servant. 

11. Rights are also divided into legal 
and equitable. The former arc those where 
the party has the legal title to a thing, and 
in that case, his remedy for an infringement 
of it, is by an action in a court of law. 
Although the person holding the legal title 
may have no actual interest, but hold only 
as trustee, the suit must be in his name, and 
not in general, in that of the cestui que trust . 
1 East, 497; 8 T. R. 332; 1 Saund. 158, 
n. 1 ; 2 Bing. 20. The latter, or equitable 
rights, are those which may be enforced in 
a court of equity by the cestui que trust. 
See, generally, Bouv. Inst. Index, h. t.; 
Remedy . 

Right of discussion, Scottish law. The 
right which the cautioner (surety,) has to 
insist that the creditor shall do his best to 
compel the performance of the contract by 
the principal debtor, before he shall be 
called upon. 1 Bell’s Com. 347, 5th ed. 
Vide 8 Serg. & Rawle, 116; 15 Serg. & 
Rawle, 29, 30 ; and the articles Surety; 
Suretyship . 

Right of division, Scottish law. # The 
right which each of several cautioners 
(sureties,) has to refuse to answer for moro 
than his own share of the debt. To entitle 
the cautioner to this right, the other cau¬ 
tioners must be solvent, and there must be 
no words in the bond to exclude it. 1 
Bell’s Com. 347, 5th ed. 

Right of habitation. By this term, 
in Louisiana, is understood the right of 
dwcdling gratuitously in a house, the pro¬ 
perty of another. Civ. Code, art. 623: 3 
Toull. ch. 2 , p. 325 ; 14 Toull. n. 279, p. 
330 ; Poth. h. t,, n. 22-25. 

Right of relief, Scottish lav:. The 
right which the cautioner (surety) has 
against the principal debtor, when he has 
been forced to pay his debt. 1 Bell’s Com. 
347, 5th ed. 

Right patent. The name of an ancient 
writ, which Fitzherbert says, u ought to be 
brought of lands and tenements, and riot of 
an advowson, or of common, and lieth only 
of an estate of fee simple, and not for him 
who has a lesser estate, as tenant in tail, 
tenant in frank marriage, or tenant for life.” 

F. N. B. 1 . 

Right, writ of. Breve de recto. Yide 
Writ of rivht. 

RING DROPPING, cri?n. law. This 
phrase is applied in England to a trick fre¬ 
quently practised in committing larcenies. 
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It is difficult to define it; it will be suffi¬ 
ciently exemplified by the following cases. 
The prisoner, with some accomplices, being 
in company with the prosecutor, pretended 
to find a valuable ring wrapped up in a paper, 
appearing to be a jeweller’s receipt for a a 1 
rich brilliant diamond ring.” They offered , 
to leave the ring with the prosecutor, if he ; 
woujd deposit some money and his watch as ; 
a security. The prosecutor having accord- | 
ingly laid down his watch and money on a 
table, was beckoned out of the room by one 
of the confederates, while the others took j 
away his watch and money. This was held 
to amount to a larceny. 1 Leach, 238 ; 2 
East, P. C. 678. In another case under ; 
similar circumstances, the prisoner procured 
from the prosecutor twenty guineas, pro- j 
mising to return them the next morning, 
and leaving the false jewel with him. This ; 
was also held to be larceny. 1 Leach, 314; I 


enterprise of a private nature, and after¬ 
wards actually executing the same in a vio¬ 
lent and turbulent manner, to the terror of 
the people, whether the act intended were 
of itself lawful or unlawful. 

2. In this case there must be proved, 
first, an unlawful assembling; for if a num¬ 
ber of persons lawfully met together, as, for 
example, at a fire, in a theatre or a church, 
should suddenly quarrel and fight, the of¬ 
fence is an affray and not a riot, because 
1 there was no unlawful assembling; but if 
three or more being so assembled, on a dis¬ 
pute occurring, they form into parties with 
promises of mutual assistance, which pro¬ 
mises may be express, or implied from the 
circumstances, then the offence will no longer 
be an affray, but a riot; the unlawful com¬ 
bination will amount to an assembling within 
the meaning of the law. In this manner any 
lawful assembly may be converted into a 


2 East, P. C. 679. In these cases the pro- j riot. Any one who joins the rioters after 
secutor had no intention of parting with the ; they have actually commenced, is equally 


property in the money or goods stolen. It < guilty as if he had joined them while as- 
was taken, in the first case, while the trans- sembling. 

action was proceeding, without his know- 3. Secondly, proof must be made of 
ledge ; and, in the last, under the promise actual violence and force on the part of the 


that it should be returned. Vide 2 Leach, i rioters, or of such circumstances as have an 
640. apparent tendency to force and violence, 

RINGING TIIE CHANGE, crim. law . and calculated to strike terror into the 
A trick practised by a criminal, by which, public mind. The definition requires that 
on receiving a good piece of money in pay- the offenders should assemble of their own 
ment of an article, he pretends it is not authority, in order to create a riot; if, there- 
good, and, changing it, returns to the buyer fore, the parties act under the authority of 
a counterfeit one, as in the following case: the law, they may use any necessary force 
The prosecutor having bargained with the to enforce their mandate, without commit- 
prisoner, who was selling fruit about the ting this offence. 

streets, to have five apricots for sixpence, 4. Thirdly, evidence must be given th:U 
gave him a good shilling to change. The the defendants acted in the riot, and were 
prisoner put the shilling into his mouth, as participants in the disturbance. Vide 1 
if to bite it in order to try its goodness, and Russ, on Cr. 247: Yin. Ab. h. t.; Hawk. c. 
returning a shilling to the prosecutor, told 65, s. I, 8, 9; 3 Inst. 176 ; 4 Bl. Com. 146 ; 
him it was a bad one. The prosecutor gave Com. Dig. h. t.; Chit. Cr. Law, Index, h. t.: 
him another good shilling, which he also Roscoe, Cr. Ev. h. t. 

affected to bite, and then returned another RIOTOUSLY, pleadings . A technical 
shilling, saying it was a bad one. The pro- word properly used in an indictment for a 
secutor gave him another good shilling, with riot, and ex vi termini , implies violence, 
which he practised this trick a third time : 2 Sess. 'Cas. 13; 2 Str. 834; 2 Chit. Cr. 
the shillings returned by him being, in every Law, 489. 

respect, had. 2 Leach, 64. RIP A. The hank of a river, or the place 

2. This was held to be an uttering of beyond which the watc rs do not in their 
false money. 1 Russ, on Cr. 114. natural course overflow. 

RIOT, trim. law. At common law a riot 2. An extraordinary overflow does not 
is a tumultuous disturbance of the peace, change the hanks of the river. Poth. Pand. 
by three persons or more assembling to- lib. 50, h. t. See Banks of rivers; Ripa- 
gether of their own authority, with an intent, riaA proprietors; Rivers . 
mutually assist each other against any who RIPARIAN PROPRIETORS, estates. 
shall oppose them, in the execution of some This term, used by the civilians, has been 
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adopted bj r the common lawyers. 4 Mason’s 
Rep. 897. Those who own the land bound¬ 
ing upon a water course, are so called. 

2 . Each riparian proprietor owns that 
portion of the bed of the river (not navi¬ 
gable) which is adjoining his land usque ad 
filum aquae; or, in other words, to the 
thread or central line of the stream. Harg. 
Tr. 5; Holt’s R. 499; 3 Dane’s Dig. 4; 7 
Mass. R. 496; 5 Wend. R. 423; 3 Caines, 
319; 2 Conn. 482; 20 Johns. R. 91; An- 
gell, Water Courses, 3 to 10; 9 Porter, R. 
577; Karnes, Eq. part 1, c. 1, s. 1; 26 
Wend. R. 404; 11 Stanton, 138; 4 Hill, 
369. The proprietor of land adjoining a 
navigable river has an exclusive right to 
the soil, between high and low water marks, 
for the purpose of erecting wharves or build¬ 
ings thereon. 7 Conn. 186. But see 1 
Pennsyl. 462. Vide River. 

RIPUARIAN LAW. A code of laws 
of the Franks, who occupied the country 
upon the Rhine, the Meuse and Scheldt, 
who were collectively known by the name 
Ripuarians, and their laws as Ripuarian 
law. 

RISK. A danger, a peril to which a 
thing is exposed. The subject will be di¬ 
vided by considering, 1. Risks with regard 
to insurances. 2. Risks in the contracts of 
sale, barter, &e. 

2. —§ 1. In the contract of insurance, 
the insurer takes upon him the risks to 
which the subject of the insurance is ex¬ 
posed, and agrees to indemnify the insured 
when a loss occurs. This is equally the 
case in marine and terrestrial insurance. 
But as the rules which govern these several 
contracts are not the same, the subject of 
marine risks will be considered, and, after¬ 
wards, of terrestrial risks. 

3 . —1st. Marine risks are perils which 
are incident to a sea voyage; 1 Marsh. Ins. 
215; or those fortuitous events which may 
happen in the course of the voyage. Doth. 
Contr. d’assur. n. 49; Pardes. Dr. Com. n. 
770. It will be proper to consider, 1. Their 
nature. 2. Their duration. 

4. —1. The nature of the risks usually 
insured against. These risks may be occa¬ 
sioned by storms, shipwreck, jetsom, prize, 
pillage, fire, war, reprisals, detention by 
foreign governments, contribution to losses 
experienced for the common benefit, or for 
expenses which would not have taken place 
if it hid not been for such events. But* the 
insurer may by special contract limit his 
responsibility for these risks. lie may in- i 


sure against all risks, or only against enu¬ 
merated risks; for the benefit of particular 
persons , or for whom it may concern. 2 
Wash. C. C. R. 346 ; 1 John. Cas. 337: 2 
John. Cas. 480: 1 Pet. 151: 2 Mass. 365: 

8 Mass. 308. The law itself has made some 
exceptions founded on public policy, which 
require that in certain cases men shall not 
be permitted to protect themselves against ' 
some particular perils by insurance; among 
these are, first, that no man can insure any 
loss or damage proceeding directly from his 
own fault. 1 John. Cas. 337: Poth. h. t. 
n. 65 ; Pard. h. t. n. 771; Marsh. Ins. 215. 
Secondly, nor can he insure risks or perils 
of the sea upon a trade forbidden by the 
I laws. Thirdly, the risks excluded by the 
usual memorandum (q. v.) contained in the 
poliey. Marsh. Iris. 221. 

5. As the insurance is upon maritime 
risks, the accidents must have happened on 
the sea, unless the agreement include other 
risks. The loss by accidents which might 
happen on land in the course of the voyage, 
even when the unloading may have been 
authorized by the poliey, or is required by 
local regulations, as where they are neces¬ 
sary for sanitary measures, is not borne by 
the insurer. Pard. Dr. Com. n. 770. 

6 . —2. As to the duration of the risk. 
The commencement and end of the risk 
depend upon the words- of the policy. The 
insurer may take and modify what risks hfc 

' pleases. The policy may be on a voyage 
out , or a voyage in , or it may be for part 
of the route, or for a limited time , or from 
port to port . See 3 Kent, Com. 254 ; Pard. 
Dr. Com. n. 775; Marsh. 246; 1 Binn. 592. 
The duration of the risk on goods is consi¬ 
dered in Marsh. Ins. 247 a; on ships, p. 280 ; 
on freight, p. 278, and 12 Wheat. 383. 

7 . —2d. In insurances against fire, the 
risks and losses insured against, are “all 
losses or damages by fire;” but, as in cases 
of marine insurances, this may be limited as 
to the things insured, or as to the cause or 
occasion of the accident, and many policies 
exclude fires caused by a mob or the ene¬ 
mies of the commonwealth. The duration 
of the policy is limited by its own provisions. 

8 . —3d. In insurances on lives, the risks 
arc the death of the party from whatever 
cause, but in general the following risks 
are excepted, namely: 1. Death abroad or 
in a district excluded by the terms of the 
policy. 2. Entering into the naval or mili¬ 
tary service without the consent of the in¬ 
surer. 3. Death by suicide. 4. Death by 
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duelling. 5. Death by the hands of justice. 
Sec Insurance on lives. The duration of 
the risks is limited by the terms ot the 
policy, 

9. —§ 2. As a general rule, whenever the 
sale has been completed, the risk of loss of 
the things sold is upon the buyer ; but until 
it is complete, and while something remains 
to be done by either party, in relation to it, 
the risk is on the seller : as, if the goods are 
to be weighed or measured. See Sale . 

10. In sales, the* risks to which property 
is exposed and the loss which may occur, 
before the contract is fully complete, must 
be borne by him iu whom the title resides: 
when the bargain, therefore, is made and 
rendered biuding by giving earnest, or by | 
part payment, or part delivery, or by a 
compliance with the requisitions of the | 
statute of frauds, the property, and with it 
the risk, attaches to the purchaser. 2 Kent, 
Com. 392. 

11. In Louisiana, as soon as the con¬ 
tract of sale is completed, the thing sold is 
at the risk of the buyer, but with the fol¬ 
lowing modifications : Until the thing sold 
is delivered to the buyer, the seller is 
obliged to guard it as a faithful administra¬ 
tor, and, if, through his want of eare, 
the thing is destroyed, or its value dimin¬ 
ished, the seller is responsible for the loss. 
He is released from this degree of care, 
when the buyer delays obtaining the pos¬ 
session ; but be is still liable for any injury 
which the thing sold may sustain through 
gross neglect on his part. If it is the 
seller who delays to deliver the thing, 
and it be destroyed, even by a fortuitous 
event, it is he who sustains the loss, unless 
it appears that the fortuitous event would 
equally have occasioned the destruction of 
the thing in the buyer’s possession, after 
delivery. Art. 2442-2445. For the rules 
of the civil law on this subject, see Inst. 2, 
1, 41 ; Poth. Contr. de Vente, 4eme partie, 
n. 308, et seq. 

It IYER. A natural collection of waters, 
arising from springs or fountains, which flow 
in a bed or canal of considerable width and 
length, towards the sea. 

2. Rivers may be considered as public 
or private. 

3. Public rivers are those in which the 
public have an interest. 

4. They are either navigable, which, 
technically understood, signifies such rivers 
in which the tide flows ; or not navigable. 
The soil or bed of such a navigable river, 


understood in this sense, belongs not to tho 
riparian proprietor, but to the public. 3 
Caines’ Rep. 307 ; 10 John. R. 230; 17 
John. R. 151 ; 20 John. 1\. 90; 5 Wend. 
R. 423; 6 Oow r en, R. 518; 14 Sorg. & 
Eawle, 9 ; 1 Rand. Rep. 417 ; 3 Rand. R. 
33 ; 3 Greenl. R. 269 ; 2 Conn. R. 481 ; 5 
Pick. 199. 

5. Public rivers, not navigable, are 
those which belong to the people in general, 
as public highways. The soil of these rivers 
belongs generally, to the riparian owner, 

I but the public have the use of the stream, 
and the authors of nuisances and impedi¬ 
ments over such a stream are indictable 
Ang. on Water Courses, 202; Davies’ Rep. 
152 ; Callis on Sewers, 78 ; 4 Burr. 2162. 

6. By the ordinance of 1787, art. 4, 
relating to the north-western territory, it is 
provided that the navigable waters, leading 
into the Mississippi and St. Lawrence, and 

j the carrying places between the same, shall 
j be common highways, and forever free. 3 
1 Story, L. U. S. 2077. 

7. A private river, is one so naturally 
; obstructed, that there is no passage for 

boats ; for if it be capable of being so navi¬ 
gated, the public may use its waters. 1 
M’Cord’s Rep. 580. The soil in general 
belongs to the riparian proprietors, (q. v.) 
A river, then, may be considered, 1st. As 
private, in the ease of shallow and obstructed 
streams. 2d. As private property, but sub¬ 
ject to public use, when it can be navi¬ 
gated ; and, 3d. As public, botu with 
regard to its use and property. Some rivers 
possess all these qualities. The Hudson is 
mentioned as an instance; in one part it is 
entirely private property; in another the 
public have the use of it; and it is public 
property from the mouth as high up as the 
tide flows. Ang. Wat. Co. 205, 6. 

8. In Pennsylvania, it has been held 
that the great rivers of that state, as the 
Susquehanna, belong to the public, and 
that the riparian proprietor does not own 
the bed or canal. 2 Binn. R. 75 ; 14 Serg, 
& Rawle, 71. Vide, generally, Civ. Code 
of Lo. 444; Bac. Ab. Prerogatives, B 3 ; 7 
Com. Dig. 291 ; 1 Bro. Civ. Law, 170; 
Merl. Repert, h. t.; Jacobsen’s Sea Laws, 
417 ; 2 Hill. Abr. c. 13; 2 Fairf. R. 278 ; 
3 Ohio Rep. 496; 6 Mass. R. 435; 15 
John. R. 447 ; 1 Pet. C, C. Rep. 64 ; 1 
Paige’s Rep. 448 ; 3 Dane’s R, 4 ; 7 Mass. 
Rep. 496 ; 17 Mass. Rep. 289 ■ 5 Greenl. 
R. 69 ; 10 Wend. R. 260 ; Karnes, Eq. 38 ; 
6 Watts & Serg. 101. As to the boundaries 
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of rivers, see Mete. & Perk. Dig. Boun¬ 
daries, IV.; as to the grant of a river, see 5 
Cowen, 216; Co. Litt. 4 b ; Com. Dig. 
Grant, E 5. 

RIX DOLLAR. The name of a coin. 
The rix dollar of Bremen, is deemed as 
money of account, at the custom-house, to 
be of the value of seventy-eight and three 
quarters cents. Act of March 3, 1843. 
The rix dollar is computed at one hundred 
cents. Act of March 2, 1799, s. 61. Vide 
Foreign coins . 

RIX A, civil law . A dispute : a quarrel. 
Dig. 48, 8, 17. 

RIX ATRIX. A common scold, (q. v.) 

ROAD. A passage through the country 
for the use of the people. 3 Yeates, 421. 

2. Roads are public or private. Public 
roads are laid out by public authority, or 
dedicated by individuals to public use. The 
public have the use of such roads, but the 
owner of the land over which they are made 
and the owners of land bounded on the 
highway, have, prima facie , a fee in such 
highway, ad medium jilum vice, subject to 
the easement in favor of the public. 1 
Conn. 193 ; 11 Conn. 60 ; 2 John. 357 ; 15 
John. 447. But where the boundary ex¬ 
cludes the highway, it is, of course, exclu¬ 
ded. 11 Pick. 193. See 13 Mass. 259. 
The proprietor of the soil, is therefore en¬ 
titled to all the fruits which grow by its 
side: 16 Mass. 366, 7; and to all the mineral 
wealth it contains. 1 Rolle, 392, 1. 5 ; 4 
Day, R. 328 ; 1 Conn. Rep. 103 ; 6 Mass. 
R. 454 ; 4 Mass. R. 427 ; 15 Johns. Rep. 
447, 583 ; 2 Johns. R. 357 ; Com. Dig. 
Chimin, A 2; 6 Pet. 498 ; 1 Sumn. 21 ; 10 
Pet. 25; 6 Pick. 57; 6 Mass. 454; 12 
Wend. 98. 

3. There are public roads, such as turn¬ 
pikes and railroads, which are constructed 
by public authority, or by corporations. 
These are kept in good order by the re¬ 
spective companies to which they belong, 
and persons travelling on them, with 
animals and vehicles, are required to pay 
toll. In general these companies have only 
a right of passage over the land, which re¬ 
mains the property, subject to the easement, 
of the owner at the time the road was made, 
or of his heirs or assigns. 

4. Private roads are such as are used 
for private individuals only, and are not 
wanted for the public generally. Sometimes 
roads of this kind are wanted for the ac¬ 
commodation of land otherwise enclosed and , 
without access to public roads. The soil 


• of such roads belongs to the owner of the 
land over which they are made. 

5. Public roads are kept in repair at the 
public expense, and private roads by those 
who use them. Vide Domain; Way. 13 
Mass. 256 ; 1 Sumn. Rep. 21 : 2 Hill. Ab. 
c. 7; 1 Pick. R. 122 ; 2 Mass. R. 127 ; 6 
Mass. R. 454 ; 4 Mass. R. 427 : 15 Mass. 
Rep. 33 ; 3 Rawle, R. 495 ; 1 N. H. Rep. 
16 ; 1 M’Cord, R. 67; 1 Conn. R. 103 ; 2 
John. R. 357 ; 1 John. Rep. 447 ; 15 John. 
R. 483 ; 4 Day, Rep. 330 ; 2 Bailey, Rep. 
271 ; 1 Burr. 133 : 7 B. & Or. 304 ; 11 
Price, R. 736 : 7 Taunt. R. 39; Str. 1004; 

1 Shepl. R. 250 ; 5 Conn. Rep. 528 ; 8 
Pick. R. 473 ; Crabb, R. P. §§ 102-104. 

Road, mar. law . A road is defined by 
Lord Hale to be an open passage of the sea, 
which, from the situation of the adjacent 
land, and its own depth and wideness, 
affords a secure place for the common riding 
and anchoring of vessels. Ilale de Port. 
Mar. p. 2, c. 2. This word, however, does 
not appear to have a very definite meaning. 

2 Chit. Com. Law, 4, 5. 

ROARING-. A disease among horses 
occasioned by the circumstance of the neck 
of the windpipe being too narrow for accel¬ 
erated respiration ; the disorder is frequently 
produced by sore throat or other topical 
inflammation. 

2. A horse affected with this malady is 
rendered less serviceable, and he is therefore 
unsound. 2 Stark. R. 81 : S. C. 3 Engl. 
Com. Law Rep. 255; 2 Camp. R. 523. 

ROBBER. One who commits a robbery. 
One who feloniously and forcibly takes 
goods or money to any value from the person 
of another by violence or putting him in fear. 

ROBBERY, crimes . The felonious and 
forcible taking from the person of another, 
goods or money to any value, by violence 
or putting him in fear. 4 Bl. Com. 243 ; 

1 Bald. 102. 

2. By u taking from the person” is 
meant not only the immediate taking from 
his person, but also from his presence when 
it is done with violence and against his 
consent. 1 Hale, P. C. 533; 2 Russ. 
Crimes, 61. The taking must be by vio¬ 
lence or putting the owner in fear, but both 
these circumstances need not concur, for if 
a man should be knocked down and then 
robbed while he is insensible, the offence is 
still a robbery. 4 Binn. R. 379. And if 
the party be put in fear by threats and then 
robbed, it is not necessary there should be 
any greater violence. 
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3. This offence differs from a larceny 
frotu the person in this, that in the latter, 
there is no violence, while in the former the 
crime is incomplete without an actual or 
constructive force. Id. Vide 2 fewift’s 
Dig. 298. Prin. Pen. Law, ch. 22, § 4, p. 
285 ; and Currying away; Invito Domino; 
Larceny : Taking. 

ROD. A measure sixteen feet and a 
half lomr: a perch. 

ROGATORY, LETTERS. A kind of 
commission from a judge authorizing and 
requesting a judge of another jurisdiction 
to examine a witness. Vide Letters Roga - 
tory. 

ROGUE. A French word, which in 
that language signifies proud, arrogant. In 
some of the ancient English statutes it 
means an idle, sturdy beggar, which is its 
meaning in law. Rogues are usually pun¬ 
ished as vagrants. Although the word 
rosrue is a word of reproach, yet to charge 
one as a rogue is not actionable. 5 Binn. 
219. See 2 Dev. 162 ; Hardin, 529. 

ROLE D’EQUIPAGE. The list of a 
ship’s crew ; the muster roll. 

ROLL. A schedule of parchment which 
may be turned up with the hand in the form 
of a pipe or tube. Jacob, L. D. h. t. 

2. In early times, before paper came 
in common use, parchment was the sub¬ 
stance employed for making records, and, 
as -the art of bookbinding was but little 
used, economy suggested as the most con¬ 
venient mode of adding sheet to sheet, as 
were found requisite, agd they were tacked 
together in such manner that the whole 
length might be wound up together in the 
form of spiral rolls. 

3. Figuratively it signifies the records 
of a court or office. In Pennsylvania the 
master of the rolls was an officer in whose 
office were recorded the acts of the legisla¬ 
ture. 1 Smith’s Laws, 46. 

ROOD OF LAND. The fourth part 
of an acre. 

ROOT. That part of a tree or plant 
under ground from which it draws most of 
its nourishment from the earth. 

2. When the roots of a tree planted in 
one man’s land extend into that of another, 
this circumstance does not give the latter 
any right to the tree, though such is .the 
doctrine of the civil law; Dig, 41, 1, 7, 
13; but such person has a right to cut off 
the roots up to his line. Rolle’s R. 394, 
vide Tree. 

3. In a figurative sense, the term root 


is used to signify the person from whom 
one or more others are descended. Vide 
Descent ; Per stirpes . 

ROSTER. A list of persons who aie 
in their turn to perform certain duties, 
required of them by law. Tytlcr on 
Courts Mart. 93. 

ROUBLE. The name of a coin. The 
rouble of Russia, as money of account, is 
deemed and taken at the custom-house, to 
be of the value of seventy-five cents. Act 
March 3, 1843. 

ROUT, crim. law . A disturbance of 
the peace by persons assembled together 
with an intention to do a thing, which, if 
executed, would have made them rioters, 
and actually making a motion towards the 
execution of their purpose. 

2. It generally agrees in all particulars 
with a riot, except only in this, that it may 
be a complete offence without the execution 
of the intended enterprise. Hawk. c. 65, 
s. 14 ; 1 Russ, on Or. 253 • 4 Bl. Com. 
140; Via. Abr. Riots, Ac., A 2 ; Com. 
Dig. Forcible Entry, D 9. 

JtOUTOUS.LY, pleadings . A technical 
word properly used in indictments for a 
rout as descriptive of the offence. 2 Salk. 
593. 

ROYAL HONORS. In diplomatic lan¬ 
guage by this term is understood the rights 
enjoyed by every empire or kingdom in 
Europe, by the pope, the grand duchies of 
Germany, and the Germanic and Swiss 
confederations, to precedence over all others 
who do not enjoy the same rank, with the 
exclusive right of sending to other states 
public ministers of the first rank, as ambas¬ 
sadors, together with other distinctive titles 
and ceremonies. Vattel, Law of Nat. B. 2, 
c. 3, § 38; Wheat. Intern. Law, pt. 2, c. 
3, §2. 

RUBRIC, civil law . The title or in¬ 
scription of any law or statute, because the 
copyists formerly drew and painted the title 
of laws and statutes rubro colore , in red 
letters. Ayl. Pand. B. 1, t. 8 ; Diet, de 
Juris, h. t. 

RUDENESS, crim. law . An impolite 
action ; contrary to the usual rules observed 
in society, committed by one person against 
another. 

2. This is a relative term which it is 
difficult to define : those acts which one 
friend might do to another, could not be 
justified by persons altogether unacquainted ; 
persons moving in polished society could " 
not be permitted to do to each other, what 
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boatmen, hostlers, and such persons might 
perhaps justify. 2 Hagg. Eccl. R. 73. An 
act done by a gentleman towards a lady 
might be considered rudeness, which, if 
done by one gentleman to another might 
not be looked upon in that light. Russ. & 
Ry. 130. 

3, A person who touches another with 
rudeness is guilty of a battery, (q. v.) 

RULE. This is a metaphorical expres¬ 
sion borrowed from mechanics. The rule, 
in its proper and natural sense, is an instru¬ 
ment by means of which may be drawn, 
from one point to another, the shortest 
possible line, which is called a straight line. 

2. The rule is a means of comparison 
in the arts to judge whether the line be 
straight, as it serves in jurisprudence, to 
judge whether an action be just or unjust. 
It is just or right, when it agrees with the 
rule, which is the law. It is unjust and 
wrong, when it deviates from it. It is the 
same with our will or our intention. 

Rule op law. Rules ofTaw are general 
maxims, formed by the courts, who having 
observed what is common to many particular 
cases, announce this conformity by a maxim, 
which is called a rule ; because in doubtful 
and unforeseen cases, it is a rule for their 
decision ; it embraces particular cases within 
general principles. Toull. Tit. prel. n. 17 ; 

1 Bl. Com. 44 ; Domat, liv. prel. 1.1, s. 1; 
Ram on Judgm. 30 ; 3 Barn. & Adol. 34; 

2 Russ. R. 216, 580, 581; 4 Russ. R. 305 : 
10 Price’s R. 218, 219, 228 ; 1 Barn. & 
Cr. 86 ; 7 Bing. R. 280 ; 1 Ld. Raym. 728; 
5 T. R. 5 ; 4 M. & S. 348. See Maxim. 

Rule of court. An order made by a 
court having competent jurisdiction. 

2. Rules of court are either general or 
special; the former are the laws by which 
the practice of the court is governed : the 
latter are special orders made in particular 
cases. 

3. Disobedience to these is punished 
by giving judgment against the disobedient 
party, or by attachment for contempt. 

Rule to show cause. An order made 
by the court, in a particular case, upon 
motion of one of the parties calling upon 
the other to appear at a particular time 
before the court, to show cause, if any he 
have, why a certain thing should not be 
done. 

2. This rule is granted generally upon 
the oath or affirmation of the applicant; 
but upon the hearing, the evidence ot 
competent witnesses must be given to sup¬ 


port the rule, and the affidavit of the appli¬ 
cant is insufficient. 

Rule of the war, 1756, comm . law, 
war. A rule relating to neutrals was the 
first time practically established in 17 ‘ G, 
and universally promulgated, that “ neutrals 
are not to carry on in times of war, a trade 
which was interdicted to them in times of 
peace.” Chit. Law of Nat. 166 ; 2 Rob. It. 
186 ; 4 Rob. App.; Reeve on Shipp. 271 ; 
1 Kent, Com. 82; Mann. Law Nat. 196 to 
202 . 

Rule, term, English practice . A term 
rule is in the nature of a day rule, by which 
a prisoner is enabled by the terms of one 
rule, instead of a daily rule, to quit the 
prison or its rules for the purpose of trans¬ 
acting his business. It is obtained in the 
same manner as a day rule. See Rules . 

TO RULE. This has several meanings: 
1. To determine or decide ; as, the court 
rule the point in favor of the plaintiff. 2. 
To order by rule ; as rule to plead. 

RULES, English law . The rules of the 
King’s Bench and Fleet are certain limits 
without the actual walls of the prisons, 
where the prisoner, on proper security pre¬ 
viously given to the marshal of the king’s 
bench, or warden of the fleet, may reside ; 
those limits are considered, for all legal and 
practical purposes, as merely a further ex¬ 
tension of the prison walls. 

2. The rules or permission to reside 
without the prison, may be obtained by any 
person not committed criminally ; 2 Str. R . 
845 ; nor for contempt: Id. 817; by satis¬ 
fying the marshal or warden of the security 
with which he may grant such permission. 

Rules of practice. Certain orders 
made by the courts for the purpose of regu¬ 
lating the practice of members of the bar 
and others. 

2. Every court of record has an inhe¬ 
rent power to make rules for the transaction 
of its business ; which rules they may from 
time to time change, alter, rescind or repeal. 
While they are in force they must be ap¬ 
plied to all cases which fall within them ; 
they can use no discretion, unless such dis¬ 
cretion is authorized by the rules them¬ 
selves. Rules of court cannot, of course, 
contravene the constitution or the law of 
the land. 3 Pick. R. 5J2 : 2 Har. k John. 
79; 1 Pet. S. C. R. 604; 3 Binn. 227, 
417 ; 3 S. & R. 253; 8 S. & R. 336 ; 2 
Misso. R. 98 ; 11 S. & R. 131; 5 Pick. R. 
187. 

RUMOR. A general public report of 
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certain tilings, without any certainty as to 
their truth. 

2. In general, rumor cannot be received 
in evidence, but when the question is whether 
such rumor existed, and not its truth or 
falsehood, then evidence of it maybe given. 

RUXTIXUS. A nag. 1 Tho. Co. Litt. 
471. 

RUNNING DAYS. In settling the lay 
days, (q. v.) or the days of demurrage, 
(q. v.) the contract sometimes specifies 
“ running davs by this expression is, in 
general, understood, that the days shall be 
reckoned like the days in a bill of exchange. 
1 Bell’s Comm. 577, 5th ed. 

Running of the statute of limita¬ 
tions. A metaphorical expression, by which 
is meant that the time mentioned in the 
statute of limitations is considered as pass¬ 
ing. 1 Bouv. Inst. n. 861. 

Running with the land. A technical 
expression applied to covenants real, which 
affect the land ; and if a lessee covenants 
that he and his assigns will repair the house 
demised, or pay a ground-rent, and the les¬ 
see grants over the term, and the assignee 
does not repair the house or pay the ground- 
rent, an action lies against the assignee at 
common law, because this covenant runs 
with the land. Bro. Covenant, 32 ; Rolle’s 
Ab. 522 ; Bae. Ab. Covenant, E 4. 

2. The same principle which regulates the 
annexation of incorporeal to corporeal pro¬ 
perty, determines what covenants may be 
annexed to a tenure. Those alone which 
tend directly, not merely through the inter¬ 
vention of collateral causes, to improve the 
estate, give stability to the tenant’s title, 
assure him from a defective one, or add to 
the lord’s means on the one hand, the ten¬ 
ant’s on the other, of enforcing the stipula¬ 
tions between them, are of this sort. Cro. 
Eliz. 617 ; Cro. Jac. 125 ; 2 H. Bl. 133 ; 
T. Jones, 144; Cro. Car. 137, 503. 

3. Covenants running with the land 
pass with the tenure, though not made with 
assigns. The parties to them are not A 
and B, but the tenant and the landlord in 
those characters. When the landlord as¬ 
signs the reversion, the assignee becomes 
lord in his room, fills the precise situation 


and character the assignor was clothed 
with, and is therefore entitled to the privi¬ 
leges annexed to that character. Whet her 
the tenant is sued by the landlord or bis 
assigns, he is sued by the same person, 
namely, his lord. The same argument, 
changing its terms, applies to the tenant’s 
assignee. 5 Co. 24; Cro. Eliz. 552 ; 3 
Mod. 538; 10 Mod. 152; 12 Mod. 371. 

4. To make a covenant run with tho 
land, it is not requisite that the covenantor 
should be possessed of any estate ; he may 
be an entire stranger to the land, but the 
covenantee must have some transferable 
interest in it, to which the covenant can 
attach itself, for otherwise the covenant is 
merely personal. Co. Litt. 385 a ; 3 T. R. 
393 ; 2 Sc. 630; 2 Bing. N. 8. 411. And 
to make the assignee liable, he must take 
the estate the covenantee had in the land, and 
no other, for when he takes another and a 
different estate in the same land, ho cannot 

| sue upon the covenants. 6 East, 289. 
Vide Breach; Covenant. 

5. A covenant running with the land 
passes to the heir at law, on the death of 

I the ancestor, whether the heir be named in 
! such covenant or not. 2 Lev. 92 ; 2 Saund. 
367 a. Vide Covenant . 

RUPEE, comm. law. A denomination 
of money in Bengal. In the computation 
j of ad valorem duties, it is valued at fifty- 
five and one half cents. Act of March 2, 
1799, s. 61 ; 1 Story’s L. U. S. 627. Vide 
Foreign coins . 

2. The rupee of British India, as mo¬ 
ney of account, at the custom-house, shall 
be deemed and taken to be of the value of 
forty-four and one half cents. Act of March 
3, 1848. 

RURAL. That which relates to the 
country, as rural servitudes. See Urban . 

RUSE DE GUERRE. Literally a trick 
in war; a stratagem. It is said to be law¬ 
ful among belligerents, provided it docs not 
involve treachery and falsehood. (Jrot. 
Droit de la Guerre, liv. 3, c. 1, § 9. 

RUTA, civ. law . The name given to 
those things which are extracted or taken 
from land, as sand, chalk, coal, and such 
other things. Poth. Pand. liv. 50, h, t. 



492 


SAB 


SAI 


SABBATH. The same as Sunday, (q. v.) 

SABINIANS. A sect of lawyers, whose 
first chief was Atteius Capito, and the 
second, Cselius Sabinus, from whom they 
derived their name. Clef des Lois Rom. 
h. t. 

SACRAMENTUM. An oath; as, qui 
dicunt supra sacramentum suum. 

SACQUIER, maritime law . The Dame 
of an ancient officer, whose business “ was 
to load and unload vessels laden with salt, 
corn, or fish, to prevent the ship’s crew de¬ 
frauding the merchant by false tale, or 
cheating him of his merchandise otherwise.” 
Laws of Oleron, art. 11, published in an 
English translation in an Appendix to 1 
Pet. Adin. R. XXV. See Arrameur; Steve¬ 
dore. . 

SACRILEGE. The act of stealing from 
the temples or churches dedicated to the 
worship of God, articles consecrated to 
divine uses. Pen. Code of China, B. 1 , s. 
2, § 6: Ayl. Par. 476. 

S^EVETIA. Cruelty, (q. v.) It is 
required in order to constitute sezvetia that 
there should exist such a degree of cruelty 
as to endanger the party’s suffering bodily 
hurt. 1 Hagg. Cons. R. 35; 2 Mass. 150; 
3 Mass. 321 ; 4 Mass. 587. 

SAFE-CONDUCT, comm . law , war. A 
passport or permission from a neutral state 
to persons who are thus authorized to go 
and return in safety, and, sometimes, to 
carry away certain things in safety. Ac¬ 
cording to common usage, the term passport 
is employed on ordinary occasions, for the 
permission given to persons when there is 
no reason why they should not go where 
they please: and safe-conduct is the name 
given to the instrument which authorizes 
certain persons, as enemies, to go into 
places where they could not go without 
danger, unless thus authorized by tho go¬ 
vernment. 

2, A safe-conduct is also the name of 
an instrument given to the captain or mas¬ 
ter of a ship to proceed on a particular 
voyage : it usually contains his name and 
residence, the name, description and desti¬ 
nation of the ship, with such other matters 
as the practice of the place requires. This 


s. 

document is indispensably necessary for the 
safety of every neutral ship. 

3. The act of congress of April 30th, 
1790, s. 27, punishes the violation of any 
safe-conduct or passport granted under the 
authority of the United States, on conviction, 
with imprisonment, not exceeding three 
years, and a fine at the discretion of the court. 
Vide Conduct; Passport; and 18 Yin. Ab. 
272. 

Safe pledge, salvus-plegius . A surety 
given that a man shall appear upon a cer¬ 
tain day. Bract, lib. 4, c. 1. 

SAID. Before mentioned. 

2. In contracts and pleadings it is usual 
and proper when it is desired to speak of a 
person or thing before mentioned, to desig¬ 
nate them by the term said or aforesaid , or 
by some similar term, otherwise the latter 
description will be ill for want of certainty. 
2 Lev. 207 : Com. Dig. Pleader, C 18 ; 
Gould on PI. c. 3, § 63. 

SAILING INSTRUCTIONS, ™ar. law. 
Written or printed directions, delivered by 
the commanding officer of a convoy to the 
several masters of the ships under his care, 
by which they are enabled to understand 
and answer his signals, to know the place 
of rendezvous appointed for the fleet, in 
case of dispersion by storm, by an enemy, 
or by any other accident. 

2. Without sailing instructions no vessel 
can have the full protection and benefit of 
convoy. Marsh. Ins. 368. 

SAILORS. Seamen, mariners. Vide 
Mariners; Seamen: Shipping Articles. 

SAISIE-EXECUTION, French law. 
This term is used in Louisiana. It is a 
writ of execution by which the creditor 
places under the custody of the law, the 
movables, which are liable to seizure, of his 
debtor, in order that out of them he may 
obtain payment of the debt due by him 
Code of Practice, art. 641, Dali. Diet. h. t. 
It is a writ very similar to the fieri facias . 

SAISIE-FORAINE. A term used in 
Louisiana and in the French law; this hi 
a permission given by the proper judicial 
officer, to authorize a creditor to seize the 
property of his debtor in the district which 
he inhabits. Dali. Die. h. t. It has the 
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effect of an attachment of property, which is 
applied to the payment of the debt due. 

S AISIE-GAGE KIE, French law . A 
conservatory act of execution, by which the 
owner, or principal lessor of a house or farm, 
causes the furniture of the house or farm 
leased, and on which be has a lien, to be 
seized, in order to obtain the rent due to 
him. It is similar to the distress of the 
common law. Dali. Diet. h. t. 

SAISIE-DIMOBILIERE. A writ by 
which the creditor puts in the custody of 
the law the immovables of his debtor, that 
out of the proceeds of their sale, he may 
he paid his demand. The term is French, 
and is used in Louisiana. 

SALARY. A reward or recompense for 
services performed. 

2. It is usually applied to the reward 
paid to a public officer for the performance 
of his official duties. 

3. The salary of the president of the 
United States is twenty-five thousand dollars 
per annum ; Act of 18th Feb. 1793; and the 
constitution, art. 2, s. 1, provides that the 
compensation of the president shall not be 
increased or diminished, during the time for 
which he shall have been elected. 

4. Salary is also applied to the reward 
paid for the performance of other services ; 
but if it be not fixed for each year, it is 
called honorarium. Poth. Pand. h. t. 
According to M. Duvergier, the distinction 
between honorarium and salary is this. By 
the former is understood the reward given 
to the most elevated professions for services 
performed; and by the latter the price of 
hiring of domestic servants and workmen. 
19 Toull. n. 268, p. 292, note. 

5. There is this difference between salary 
and price; the former is the reward paid 
for services, or for the hire of things; the 
latter is the consideration paid for a thing 
sold. Le^. Elem. § 907, 908. 

SALE, contracts . An agreement by which 
one of the contracting parties, called the 
seller, gives a thing and passes the title to 
it, in exchange for a certain price in current 
money, to the other party, who is called the 
buyer or purchaser, who, on his part, agrees 
to pay such price. Pard. Dr. Com. n. 6: Noy’s 
Max. ch. 42Shep. Touch. 244; 2 Kent, 
Corn. 363 ; Poth. Yente, n. 1 ; 1 Duverg. 
Dr. Civ. Fr. n. 7. 

2. This contract differs from a barter or 
exchange in this, that in the latter the price 
or consideration, instead of being paid in 
money, is paid in goods or merchandise, sus¬ 


ceptible of a valuation. It differs from 
accord and satisfaction, because in that con¬ 
tract, the thing is given for the purpose of 
quieting a claim, and not for a price. An 
onerous gift, when the burden it imposes is 
the payment of a sum of money, is, when 
accepted, in the nature of a sale. When 
partition is made between two or more joint 
owners of a chattel, it would soem, the con¬ 
tract is in the nature of a bartor. See 11 

Pick. 311. 

3. To constitute a valid sale there must 
be, 1. Proper parties. 2. A thing which is 
the object of the contract. 3. A price agreed 
upon; and, 4. The consent of the contract¬ 
ing parties, and the performance of certain 
acts required to complete the contract. 
These will be separately considered. 

4. —§ 1. As a general rule all persons 
sui juris may be cither buyers or scllors. 
But to this rule there are several exceptions. 
1. There is a class of persons who are inca¬ 
pable of purchasing except sub modo , as 
infants, and married women ; and, 2. Another 
class, wdio, in consequence of their peculiar 
relation with regard to the owner of the 
thing sold, are totally incapable of becoming 
purchasers, while that relation exists; these 
are trustees, guardians, assignees of insol¬ 
vents, and generally all persons who, by their 
connexion with the owner, or by being em¬ 
ployed concerning his affairs, have acquired 
a knowledge of his property, as attorneys, 
conveyaneers, and the like. See Purchaser . 

5. —§ 2. There must be a thing which 
is the object of the sale, for if the thing sold 
at the time of the sale had ceased to exist 
it is clear there can be no sale ; if, for 
example, Paul sell his horse to Peter, and, 
at the time of the sale the horse be dead, 
though the fact was unknown to both parties: 
or, if you and I being in Philadelphia, I sell 
you iny house in Cincinnati, and, at the 
time of the sale it be burned down, it is 
manifest there was no sale, as there was not 
a thing to be sold. It is evident, too, that 
no sale can be made of things not in com¬ 
merce, as the air, the water of the sea, and 
the like. When there has been a mistake 
made as to the article sold, there is no sale ; 
as, for example, where a broker, who is the 
agent of both parties, sells an article and 
delivers to the seller a sold note describing 
the article sold as u St. Petersburg clean 
hemp,” and bought note to the buyer, as 
“Riga Rhine hemp,” there is no sale. 5 
Taunt, *86, 788; 5 B. & C. 437; 7 East. 

, 569 > 2 Camp. 337 ; 4 Ad. & Ell. N. S. 747 
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9 M. & W. 805; Holt. N. P. Cas. 173; 1 
M. & P. 778. 

6 . There must be an agreement as to 
the specific goods which form the basis of 
the contract of sale ; in other words, to 
make a perfect sale, the parties must have 
agreed the one to part with the title to a 
specific article , and the other to acquire such 
title 5 an agreement to sell one hundred 
bushels of wheat, to be measured out of a 
heap, docs not change the property, until 
the wheat has been measured. 3 John. 
179; Blackb. on Sales, 122, 5 Taunt. 176 ; 
7 Ham. (part 2 d) 127; 3 N. Ilamp. R.282 ; 
G Pick. 280 ; 15 John. 349 ; 6 Cowen, 250 ; 
7 Cowen, 85 ; 6 Watts, 29. 

7. —§ 3. To constitute a sale there must 
be a price agreed upon : but upon the maxim 
id certum est quod reddi cerium potest , a sale 
may be valid although it is agreed that the 
price for the thing sold shall be determined 
by a third person. 4 Pick. 179. The price 
must have the three following qualities, to 
wit: 1. It must be an actual or serious price. 
2. It must be certain or capable of being 
rendered certain. 3. It must consist of a 
sum of money. 

8 . —1. The price must be an actual or 

serious price, with an intention on the part 
of the seller, to require its payment; if, 
therefore, one should sell a thing to another, 
and, by the same agreement , he should release 
the buyer from the payment, this would 
not be a sale but a gift, because in that 
case the buyer never agreed to pay any 
price, the same agreement by which the title 
to the thing is passed to him discharging 
him from all obligations to pay for it. As 
to the quantum of the price that is altoge¬ 
ther immaterial, unless there has been fraud 
in the transaction. 2. The price must be 
certain or determined, but it is sufficiently 
certain, if, as before observed, it be left to 
the determination of a third person. 4 
Pick. 179 ; Poth. Vente, n. 24. And an 
agreement to pay for goods what they are 
worth, is sufficiently certain. Coxe, 261 ; 
Poth. Vente, n. 26. 3. The price must 

consist in a sum of money which the buyer 
agrees to pay to the seller, for if paid for 
iirany other way, the contract would be an 
exchange or barter, and not a sale, as before 
observed. 

9.—§ 4. The consent of the contracting 
parties, which is of the essence of a sale, 
consists in the agreement of the will of the 
Beller to sell a certain thing to the buyer, for 
a certain price, and in the will of the buyer, 


to purchase the same thing for the same 
price. Care must be taken to distinguish 
between an agreement to enter into a future 
contract, and a present actual agreement 
to make a sale. This consent may be shown, 

1. By an express agreement. 2. By an 
implied agreement. 

10. — 1 . The consent is certain when the 
parties expressly declare it. This, in some 
cases, it is requisite should be in writing. 
By the 17th section of the English statute, 
29 Car. IT., c. 3, commonly called the Statute 
of Frauds, it is enacted, “ that no contract 
for the sale of any goods, wares, or mer¬ 
chandise, for the price of <£10 or upwards, 
shall be allowed to be good, except the 
buyer shall accept part of the goods so sold, 
and actually receive the same, or give 
something in earnest to bind the bargain, or 
in part payment, or some note or memoran¬ 
dum in writing of the said bargain be made 
and signed by the parties to be charged by 
such contract or their agents thereunto law¬ 
fully authorized .’ 5 This statute has been 
reenacted in most of the states of the 
Union, with amendments and alterations. 

11. It not unfrcquently happens that 
the consent of the parties to a contract of 
sale is given in the course of a correspond¬ 
ence. To make such contract valid, both 
parties must concur in it at the same time. 
See Letter , com. law, erim. law, 6 2 : 4 
Wheat. 225 ; 6 Wend. 103 ; 1 Pick. 278 : 
10 Pick. 326. 

12. An express consent to a sale may 
be given verbally, when it is not required 
by the statute of frauds to be in writing. 

13. —2. When a party, by his acts, ap¬ 
proves of what has been done, as if lie 
knowingly uses goods which have been left 
at bis house by another, who intended to sell 
them, he will, by that act, confirm the sale. 

14. The consent must relate, 1 . To the 
thing which is the object of the contract; 

2 . To the price ; and, 3. To the sale itself. 

1st. Both parties must agree upon the same 
object of the sale; if therefore one give 
consent to buy one thing, and the other to 
sell another, there is no sale ; nor is there 
a sale if one sells me a bag full of oats, 
which I understand is full of wheat; because 
there is no consent as to the thing which 
is the object of the sale. But the sale would 
be valid, although I might be mistaken as 
to the quality of the thing sold. 20 John. 
19&: 3 It awl e, 23,168. 2d.^ Both parties 

must agree as to the same price, for if the 
seller intends to sell for s greater sum than 
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the buyer intends to give, there is no mutual 
consent; but if the case were reversed, and 
tho seller intended to sell for a less price 
than the buyer intended to give, the sale 
would be good for the lesser sum. Poth. 
Yente, n. 36. 3d. The consent must be 

on the sale itself, that is, one intends to 
sell, and the other to buy. If, therefore, 
Peter intended to lease his house for three 
hundred dollars a year for ten years, and 
Paul intended to buy it for three thousand 
dollars, there would not be a contract of sale 
nor a lease. Poth. Vente, n. 37. 

15. In order to pass the property by a 
sale, there must be an express or implied 
agreement that the title shall pass. An 
agreement for the sale of goods is prima facie 
a bargain and sale of those goods ; but this 
arises merely from the presumed intention 
of the parties, and if it appear that the 
parties have agreed, not that there shall be 
a mutual credit by which the property is to 
pass from the seller to the buyer, and the 
buyer is bound to pay the price to the 
seller, but that the exchange of the money 
for the goods shall be made on the spot, 
no property is transferred, for it is not the 
intention of the parties to transfer any. 4 
Wash. C. C. R. 79. But, on the contrary, 
when the making of part payment, or 
naming a day for payment, clearly shows an 
intention in the parties that they should 
have some time to complete the sale by 
payment and delivery, and that they should 
in the meantime be trustees for each other, 
the one of the property in the chattel, and 
the other in the price. As a general rule, 
when a bargain is made for the purchase of 
goods, and nothing is said about payment 
and delivery, the property passes immedi¬ 
ately, so as to cast upon the purchaser all 
future risk, if nothing remains to be done 
to the goods, although he cannot take them 
away without paying the price. 5 B. & C. 
862. 

16. Sales are absolute or conditional. 
An absolute sale is one made and completed 
without any condition whatever. A condi¬ 
tional sale is one which depends for its 
validity upon the fulfilment of some condi¬ 
tion. See 4 Wash. C. C. R. 588 ; 4 Mass. 
405 ; 17 Mass. 606 ; 10 Pick. 522; 13 
John. 219 ; 18 John. 141; 8 Yerm. 154 * 
2 Hall, 561: 2 Rawle, 326; Coxe, 292: 
1 Bailey, 563 ; 2 A. K. Marsh. 430. 

17. Sales are also voluntary or forced 

public or private. * 7 

1 # A voluntary sale is one made 


without constraint freely by the owner of 
the thing sold ; to such the usual rules re¬ 
lating to sales apply. 2. A forced sale is 
one made without the consent of the owner 
of the property by some officer appointed 
by law, as by a marshal or a sheriff in 
obedience to the mandate of a competent 
tribunal. This sale has the effect to trans¬ 
fer all the rights the owner had in the pro¬ 
perty, but it does not, like a voluntary sale 
of personal property, guaranty a title to the 
thing sold, it merely transfers the rights of 
the person, as whose property it has been 
seized. This kind of a sale is sometimes 
called a judicial sale. 3. A 'public sale is 
one made at auction to the highest bidder. 
Auction sales sometimes are voluntary, as 
when the owner chooses to sell his goods in 
this way, and then as between the seller 
and the buyer the usual rules relating to 
sales apply; or they are involuntary or 
forced when the same rules do not apply. 
4. Private sales are those made voluntarily 
and not at auction. 

19. The above rules apply to sales of 
personal property. The sale of real estate 
is governed by other rules. When a con¬ 
tract has been entered into for the sale of 
lands, the legal estate in such lands still 
remains vested in the vendor, and it docs 
not become vested in the vendee until he 
shall have received a lawful deed of con¬ 
veyance from the vendor to him; and the 
only remedy of the purchaser at law, is to 
bring an action on the contract, and recover 
pecuniary damages for a breach of the con¬ 
tract. In equity, however, after a contract 
for the sale, the lands are considered as 
belonging to the purchaser, and the court 
will enforce his rights by a decree for a 
specific performance; and the seller will be 
entitled to the purchase money. Will, on 
Real Prop. 127. See Specific performance. 

20. In general, the seller of real estate 
does not guaranty the title ; and if it be 
desired that he should, this must be done 
by inserting a warranty to that effect. See, 
generally, Brown on Sales; Blackb. on 
Sales; Long on Sales; Story on Sales ; 
Sugd. on Vendors; Pothier, Vente ; I)u- 
vergier, Vente ; Civil Code of Louisiana, 
tit. 7; Bouv. Inst. Index, h. t.; and Con¬ 
tracts; Delivery; Purchaser; Seller; Stop¬ 
page in transitu . 

Sale note. A memorandum given by 
a broker to a seller or buyer of goods, 
stating the fact that certain goods have been 
sold by him on account of a person called 
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the seller to another person called the 
buyer. Sale notes are also called bought 
notes , (q. v.) and sold notes . (q. v.) 

Sale and return. When goods are 
sent from a manufacturer or wholesale 
dealer to a retail trader, in the hope that 
ho may purchase them, with the under- 
standing that what he may choose to take he 
shall have as on a « 6 ntract of sale, and 
what he does not take he will retain as a 
consignee for the owner, the goods are said 
to have been sent on sale and return. 

2. The goods taken by the receiver as 
on a sale, will be considered as sold, and 
the title to them is vested in the receiver 


of them; the goods he does not buy are 
considered as a deposit in the hands of the 
receiver of them, and the title is in the per¬ 
son who sent them, 1 Bell’s Com. 268, 
5th ed. 

SALIQUE LAW. The name of a code 
of laws so called from the Salians, a people 
of Germany, who settled in Gaul under 
their king Pharamond. 

2. The most remarkable law of this 
code is that which regards succession. Be 
terra vero saliea nulla portio hoereditatis 
transit in mulierem, sed hoc virilis sextus 
acquirit, hoc est filii in ipsa haereditate sue- 
cedunt; no part of the salique land passes 
to females, but the males alone are capable 
of taking, that is, the sons succeed to the 
inheritance. This rule has ever excluded 
females from the throne of France. 

SALVAGE, maritime law. This term 
originally meant the thing or goods saved 
from shipwreck or other loss; and in that 
sense it is generally to be understood in 
our old books. But it is at present more 
frequently understood to mean the compen¬ 
sation made to those by whose means the 
ship or goods have been saved from the 
effects of shipwreck, fire, pirates, enemies, 
or any other loss or misfortune. 1 Cranch, 1. 

2. This compensation, which is now 
usually made in money, was, before the use 
of money became general, made by a de¬ 
livery of part of the effects saved. Marsh. 
Ins. B. 1, c. 12, s. 8; Pet. Adm. Dec. 
425; 2 Taunt. 302 ; 3 B. & P. 612 ; 4 M. 
& S. 159 ; 1 Cranch, 1 ; 2 Cranch, 240 ; 8 
Cranch, 221 ; 3 Dalh 188 ; 4 Wheat. 98 ; 
9 Cranch, 244 ; 3 Wheat. 91: 1 Day, 193 *, 
1 Johns. R. 165; 4 Cranch, 347 ; Com. 
Dig. Salvage; 3 Kent, Com. 196. Vide 
Salvors . 

Salvage charges. The expenses in- 
aurred to remunerate services rendered to a 


ship and cargo, which have prevented its 
being a total loss. Stev. on Av. c. 2, s. 1. 

Salvage loss. By salvage loss is un¬ 
derstood the difference between the amount 
of salvage, after deducting the charges, 
and the original value of the property. 
Stev. on Av. c. 2, s. 1. 

SALVORS, mar. law . When a ship and 
cargo, or any part thereof, are saved at sea 
by the exertions of any person from im¬ 
pending perils, or are recovered after an 
actual abandonment or loss, such persons 
are denominated salvors ; they are entitled 
to a compensation for their services, which 
is called salvage, (q. v.) 

2. As soon as they take possession of 
property for the purpose of preserving it, 
as if they find a ship derelict at sea, or if 
they recapture it, or if they go on board a 
ship in distress, and take possession with 
the assent of the master or other person in 
possession, they are deemed bona fide pos¬ 
sessors, and their possession cannot he law¬ 
fully displaced. 1 Dodson’s Rep. 414. 
They have a lien on the property for their 
salvage, which the laws of all maritime 
countries will respect aud enforce. Salvors 
are responsible not only for good faith, but 
for reasonable diligence in their custody of 
the salvage property. Story, Bail. § 623. 

SAMPLE, contracts . A small quantity 
of any commodity or merchandise, exhibited 
as a specimen of a larger quantity called' 
the bulk. (q. v.) 

2. When a sale is made by sample, and 
it afterwards turns out that the bulk does 
not correspond with it, the purchaser is not, 
in general, bound to take the property on a 
compensation being made to liim for the dif¬ 
ference. 1 Campb. R. 113 ; vide 2 East, 
314; 4 Campb. R. 22 ; 12 Wend. 566 ; 9 
Wend. 20; 6 Cowen, 354; 12 Wend. 413. 
See 5 John. R. 395. 

SANCTION. That part of a law which 
inflicts a penalty for its violation, or bestows 
a reward for its observance. Sanctions are 
of two kinds, those which redress civil in¬ 
juries, called civil sanctions; and those 
which punish crimes, called penal sanctions. 

1 Hoftm. Leg. Outl. 279 ; Just. Ins. lib. 2, 
t. 1 , § 10; Ruthf. Inst. b. 2 , ‘c. 6 , s. 6 ; 
Toull. tit. prel. 86 ; Ferguss. Inst, of Mor. 
Phil- p. 4 , c. 3, s. 13, and p. 6 , c. 1 , et 
seq.; 1 Bl. Com. 56. 

SANCTUARY. A place of refuge, 
where the process of the law cannot be 
executed. 

2. Sanctuaries may be divided into re 
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ligious and civil. The former were very ! Cranoh, 193 ; 7 Cranch, 159; 12 Mass, 
common in Europe; religious houses afford- 172 ; 14 S. & R. 325. t 
ing protection from arrest to all persons, SATISDACTION, civil law . This word 
whether abused of crime, or pursued for is derived from the same root as satisfaction ; 
debt. Tim kind was never known in the for, in the same manner that to fulfil the 
Uuited States. demand which is made upon us, is called 

3. Civil sanctuary, or that protection satisfaction, so satisdaction takes place when 
which is afforded to a man by his own house, he who demands something has agreed to 
was always respected in this country. The receive sureties instead of the thing itself, 
house protects the owner from the service Dig- 2 , 8 , 1 

of all civil process in the first instance, but SATISFACTION, practice . An entry 
not if lie is once lawfully arrested and takes made on the record, by which a party in 
refuse in his own house. Vide Door; whose favor a judgment was rendered, dc- 
House. clares that he has been satisfied and paid. 

4. No place affords protection from arrest 2. In Alabama, Delaware, Illinois, 

in crimiual cases ; a man may, therefore, be Indiana, Massachusetts, New Hampshire, 
arrested in his own house in such cases, and i Pennsylvania, Rhode Island, South Caro- 
the doors may be broken for the purpose of lina, and Vermont, provision is made by 
makiug the arrest. Vide Arrest in criminal statute, requiring the mortgagee to discharge 
cases. a mortgage upon the record, by entering 

SANE MEMORY. By this is meant satisfaction in the margin. The refusal or 
that understanding which enables a man to neglect to enter satisfaction after payment 
make contracts and his will, and to perform and demand, renders the mortgagee liable 
such other acts as are authorized by law. ; to an action, after the time given him by 
Vide Lunacy; Memory; jYon compos mentis. \ the respective statutes for doing the same 
SANG or SANC. Blood. These words has elapsed, and subjects him to the pay- 
are nearly obsolete. ment of damages, and, in some eases, treble 

SANITY, med. jur. The state of a per- costs. In Indiana and New York, the re- 
son who has a sound understanding; the gister or recorder of deeds may himself dis- 
reverse of insanity. charge the mortgage upon the record on the 

2. The sanity of an individual is always exhibition of a certificate of payment and 
presumed. 5 John. R. 144 ; 1 Pet. R. 163; satisfaction signed by the mortgagee or his 
1 Hen. & M. 476 ; 4 Cowen, R. 207 ; 4 W. representatives, and attached to the mort- 
C. C. R. 262. See 9 Conn. 102 ; 9 Mass, gage, which shall be recorded. Ind. St. 
225; 3 Mass. 330 ; 1 Mass. 71; 8 Mass. 

371; 8 Greenl. 42; 15 John. 503; 4 
Pick. 32. 

SANS CEO QUE. The same as Absque 
hoc. -q. v.) 

SANS NOMBRE. This is a French 
phrase, which signifies without number. 

2 . In England it is used in relation to 
the right of putting animals on a common. 

The term common sans nombre does not ing the amount of the debt, which is not 
n^an that the beasts are to be innumerable, noticed in the will, courts of equity, in the 
hut only indefinite, not certain ; Willes, absence of any intimation of a contrary in— 
227 ; but they arc limited to the commoner’s tention, have adopted the rule that the tes- 
own commonable cattle, levant et couchant, ! tator shall be presumed to have meant the 
upon his lands, or as many cattle as the land legacy as a satisfaction of the debt, 
of the commoner can keep and maintain in 3 . When a-testator, being indebted, be 
winter. 2 Brownl. 101 ; Vent. 54; 5 T. queaths to his creditor a legacy, simpliciter, 
H. 48 ; 1 Saund. 28, n. 4. and 0 f the same nature as the debt, and not 

SANS RECOLRS. Without recourse, coming within the exceptions stated in the 
2 . These words are sometimes put on a next paragraph, it has been held a satisfac- 
bill before the payee endorses it ; they have j tion of the debt, when the legaoy is equal 
the effect of transferring the bill without re- to, or exceeds the amount of the debt. Pre. 
sponsibility to the endorser. Chit, on Bills, j Oh. 240 ; 3 P. Wms. 353. 

179; 7 Taunt. 160; 1 Cowen, 538; 3 1 4. The following are exceptions to the 
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1836, 64; IN. Y. Rev. St. 761. 

Satisfaction, construction by courts of 
equity . Satisfaction is defined to be the 
donation of a thing, with the intention, ex¬ 
press or implied, that such donation is to 
be an extinguishment of some existing right 
or claim in the donee. 

2. Where a person indebted bequeaths 
' to his creditor a legacy, equal to, or exceed- 
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rale : 1. Where the legacy is of less amount 
than the debt, it shall not be deemed a 
part payment or satisfaction. 1 Yes. sen. 
263. 

5. —2. Where, though the debt and 
legacy are of equal amount, there is a dif¬ 
ference in the t imes of payment , so that the 
legacy may not be equally beneficial to the 
legatee as the debt. Prec. Ch. 236; 2 
Atk. 300 ; 2 Yes. sen. 635 ; 3 Atk. 96; 1 
Pro. C. C. 129; 1 Bro. C. C. 195: 1 
M’Clcl. k Y. Hep. Exch. 41 ; 1 Swans. R. 
219. 

6 . —3. When the legacy and the debt are 
of a different nature , either with reference 
to the subjects themselves, or with respect 
to the interests given. 2 P. Wms. 614; 
1 Yes. jr. 298 ; 2 Ves. jr. 463. 

7. —4. When the provision by the will is 
expressed to be given for a particular pur - 
pose , such purpose will prevent the testa¬ 
mentary gift being construed a satisfaction 
of the debt, because it is given diver so in¬ 
tuitu. 2 Ves. sen. 635. 

8 . —5. When the debt of the testator is 
contracted subsequently to the making of the 
will; for, in that case, the legacy will not 
be deemed a satisfaction. 2 Salk. 508. 

9. —6. When the legacy is uncertain 
or contingent. 2 Atk. 300 ; 2 P. Wms. 
343. 

10. —7. Where the debt itself is contin¬ 
gent, as where it arises from a running ac¬ 
count between the testator and legatee ; 1 
P. Wms. 296 ; or it is a negotiable bill of 
exchange. 3 Ves. jr. 561. 

11. —8. Where there is an express direc¬ 
tion in the will for the payment of debts 
tend legacies, the court will infer from the 
circumstance, that the testator intended that 
both the debt owing from him to the lega¬ 
tee and the legacy, should be paid. 1 I\ 
Wms. 408; 2 Roper, Leg. 54. 

See, generally, Tr. of Eq. 333 ; Yelv. 11, 
n.; 1 Swans. R. 221 ; 18 Eng. Com. Law 
Rep. 201 ; 4 Yes. jr. 301; 7 Ves. jr. 507 ; 
1 Suppl. to Yes. \r. 204, 308, 311, 342, 
348, 329; 8 Com. Dig. Appen. tit. Satisfac¬ 
tion, p. 917 ; Rob. on Frauds, 46, n. 15; 2 
Suppl. to Ves. jr. 22, 46, 205; 1 Vern. 
346: Roper, Leg. c. 17; 1 Roper on Husb. 
and Wife, 501 to 511; 2 Id. 53 to 63; 
Math, on Pres. c. 6, p. 107; 1 Desaus. R. 
814 : 2 Munf. Rep. 413 ; Stallm. on El. 
and Sat, 

Satisfaction piece, Eng. practice . An 
instrument of writing in which it is declared 
that satisfaction is acknowledged between 


the plaintiff and defendant. It is signed 
by the attorney, and on its production and 
the warrant of attorney to the clerk of the 
judgments, satisfaction is entered on pay¬ 
ment of certain fees. Lee’s Diet, of Pr. tit. 
Satisfaction. 

SATISFACTORY EVIDENCE. That 
which is sufficient to induce a belief that 
the thing is true ; in other words, it is cre¬ 
dible evidence. 3 Bouv. Inst. n. 3049. 

SCANDAL. A scandalous verbal report 
or rumor respecting some person. 

2. The remedy is an action on the case. 

3. In chancery practice, when a bill or 
other pleading contains scandal, it will be 
referred to a master to be expunged, and 
till this has been done, the opposite party 
need not answer. 3 Bl. Com. 342. No¬ 
thing is considered scandalous which is 
positively relevant to the cause, however 
harsh and gross the charge may be. The 
degree of relevancy is not deemed material. 
Coop. Eq. PI. 19; 2 Ves. 24; 6 Ves. 514, 
11 Yes. 526 ; 15 Ves. 477 ; Story Eq. PL 
§ 269. Vide Impertinent. 

SCANDALUM MAGNATUM. Great 
scandal or slander. In England it is the 
slander of the great men, the nobility of the 
realm. 

SCHEDULE, practice. When an indict¬ 
ment is returned from an inferior court in 
obedience to a writ of certiorari, the state¬ 
ment oP the previous proceedings sent with 
it, is termed the schedule. 1 Saund. 309, 
a, n. 2 . 

2. Schedules are also frequently an¬ 
nexed to answers in a court of equity, and 
to depositions and other documents, in 
order to show more in detail the matter 
they contain, than could otherwise be con¬ 
veniently shown. 

3. The term is frequently used instead 
of inventory. 

SCHOOLMASTER. One employed in 
teaching a school. 

2 . A schoolmaster stands in loco paren¬ 
tis in relation to the pupils committed to his 
charge, while they are under his care, so far 
as to enforce obedience to his commands, 
lawfully given in his capacity of school¬ 
master, and he may therefore enforce them 
by moderate correction. Com. Dig. Pleader, 
3 M 19 ; Hawk. c. 60, sect-. 23. Vide 
Correction. 

3. The schoolmaster is justly entitled to 
be paid for his important and arduous ser¬ 
vices by those who employbim. Seel Bing. 
R 357; 8 Moore’s Rep. 368. His duties 
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lire to teach liis pupils what he has under¬ 
taken, and to have a special care over their 
morals. See 1 Stark. lx. 421. 

SCIENDUM, Eng. law. The name 

given to a clause inserted in the record by 
which it is made “ known that the justice 
here in court, in this same term, delivered a 
writ thereupon to the deputy sheriff of the 
countv aforesaid, to be executed in due form 
of law." Lee's Diet. art. Record. 
SCIENTER, knowingly- 

2. A man may do many acts which are 
justifiable or not, as he is ignorant or not 
ignorant of certain facts. He may pass a 
counterfeit coin, when he is ignorant of its 
being counterfeit, and is guilty of no offence ; 
but if he knew the coin to be counterfeit, 
which is called the scienter, he is guilty of 
passing counterfeit money. 

3. A man who keeps an animal which 
injures some person, or his property, is an¬ 
swerable for damages, or in some cases he 
may be indicted if lie had a knowledge of 
such animal’s propensity to do injury. 3 
Blackst. Comm. 154; “2 Stark. Ev. 178; 4 
Campb. 198; 2 Str. 1204 ; 2 Esp. 482; 
Bull. X. P. 77 ; Burr. 2092; 2 Lev. 172; 
Lord Ravin. 110 ; 1 B. & A. 020 ; 2 C. M. 
k 1L 490; 5 C. k P. 1; S. C. 24 E. C. L. 
R. 187; 1 Leigh, N. P. 552, 553 ; 7 C. & 
P. 755. 

4. In this respect the civil law agrees 
with our own. Domat, Lois Civ. liv. 2, t. 8 , 
s. 2. As to what evidence maybe given to 
prove guilty knowledge, see Archb. Cr. 
PL 109. Vide Animal; Dog . 

SCILICET. A Latin adverb, signifying 
that is to say; to wit; namely. 

2 . It is a clause to usher in the sen¬ 
tence of another, to particularize that which 
was too general before, distribute what was 
too gross, or to explain what was doubtful 
and obscure. It neither increases nor di¬ 
minishes the premises or habendum , for it 
gives nothing of itself; it may make a re¬ 
striction when the preceding words may be 
restrained. Hob. 171; lP.Wms. 18; Co. 
Litt. 180 b, note 1 . 

3. IV hen the scilicet is repugnant to the 
precedent matter, it is void ; for example, 
when a declaration in trover states that the 
plaintiff on the third day of May was pos¬ 
sessed of certain goods which on the fourth 
day of May came to the defendant's hands, 
who afterwards, to wit, on the first day of 
May converted them, the pcilicet was re¬ 
jected as surplusage. Cro. Jac. 428 ; and 
vide 6 Binn. 15 ; 3 Saund. 291, note 1 , and 


the cases there cited. This word is some¬ 
times abbreviated, ss. or sst. 

SCINTILLA JURIS, estate*. A spark 
of right. A legal fiction, resorted to for 
the purpose of enabling feoffees to uses to 
support contingent uses when they come 
into existence, thereby tt enable the statutes 
of uses, 27 Henry VIII., to execute them. 
4 Kent’s Com. 238, et seq., and the autho¬ 
rities there cited, for the learning upon this 
subject. 

SCIRE FACIAS, remedies, practice. The 
name of a judicial writ, founded upon some 
record, and requiring the defendant to show 
cause why the plaintiff’ shduld not have the 
advantage of such record; or, when it is 
issued to repeal letters-patent, why the re¬ 
cord should not be annulled and vacated. 
3 Sell. Pr. 187 : Grab. Pr. G49 ; 2 Tidd’s 
Pr. 982 ; 2 Arch. Pr. 76 ; Bac. Abr. h. t. 

2. It is, however, considered as an ac¬ 
tion, and in the nature of a new original. 
Skin. 682 ; Coin. 455. 

3. The scire facias against a bail, against 
pledges in replevin, to repeal letters-patent, 
or the like, is an original proceeding ; but 
when brought to revive a judgment after a 
year and a day, or upon the death or mar¬ 
riage of the parties, when in the latter case 
one of them is a woman ; or when brought 
on a judgment quando , &c., against an ex¬ 
ecutor, it is but a continuation of the origi¬ 
nal action. Vide 1 T. R. 388. Vide 
generally, 11 Vin. Ab. 1 ; 19 Vin. Ab. 280 ; 
Bae. Ab. Execution, H ; Biic. Ab. h. t. ; 
2 Saund. 72 e, note 3 ; . Doct. Pl. 436 ; 
Bouv. Inst. Index, h. t. 

Scire facias ad audiendum errores. 
The name of a writ which is sued out after 
the plaintiff in error has assigned his errors. 
F. N. B. 20; Bac. Ab. Error F. 

Scire facias ad disprobandum deft- 
tum. The name of a writ in use in Penn¬ 
sylvania, which lies by a defendant in foreign 
attachment against the plaintiff, in order to 
enable him, within a year and a day next 
ensuing the time of payment to the plaintiff 
in the attachment, to disprove or avoid the 
debt recovered against him. Act relating 
to the commencement of actions, s. 61, 
passed June 13th, 1836. 

Scire feci, practice . The return of the 
sheriff, or other proper officer, to the writ 
of scire facias , when it has been served; 
scire feci , “ I have made known.” 

Scire fieri inquiry, Eng . law . The 
name of a writ, the history of the origin of 
which is as follows : when on an execution 
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de boms testatoris against an executor the by action of debt on the judgment, sug- 
shcriff returned nulla bona and also a devas- gesting a devastavit , because in the pro* 
tavit, a fieri facias, de bonis propriis , might ceeding by scire fieri inquiry the plaintiff is 
formerly have been issued against the ex- not entitled to costs, unless the executor 
ecutor, without a previous inquisition finding appears and pleads to the scire facias. 1 
a devastavit and a scire facias. But the Saund. 219, n. 8 . See 2 Archb. Pr. 934 . 
most usual practice upon the sheriff’s return SCITE. The setting or standing of any 
of null a bona to a fieri facias de bonis testa- place. The seat or situation of a capita) 
torts, was to sue out a special writ of fieri messuage, or the ground on which it stood. 
facias de bonis testatoris , with a clause in it, Jacob, L. D. h. t. 

u et si tibi constare, poterit,” that the ex- SCOLD. A woman who by her habit of 
ecutor had wasted the goods, then to levy scolding becomes a nuisance to the neighbor- 
de bonis propriis . This was the practice in hood, is called a common scold. Vide 
the king’s bench till the time of Charles I. Common Scold . 

2. In the common pleas a practice had SCOT AND LOT, Eng , law . The name 

prevailed in early times upon a suggestion of a customary contribution, laid upon all 
in the special writ of fieri facias of a de- the subjects according to their ability. 
vastavit by the executor, to direct the sheriff SCOUNDREL. An opprobrious title 
to inquire by a jury, whether the executor given to a person of bad character. General 
had wasted the goods, and if the jury found damages will not lie for calling a man a 
he had, then a scire facias was issued out scoundrel, but special damages may be re- 
against him, and unless he made a good de- covered when there has been an actual loss, 
fence thereto, an execution de bonis propriis 2 Bouv. Inst. n. 2250 ; 1 Chit. Pr. 44 . 
was awarded against him. SCRIPT, conv . The original or principal 

3. The practice of the two courts being instrument, where there are part and coun- 

different, several cases were brought into the terpart. Vide Chirograph; Part, Rescript . 
king’s bench on error, and at last it became SCRIVENER. A person whose busi- 
the practice of both courts, for the sake of ness it is to write deeds and other in¬ 
expedition, to incorporate the fieri facias struments for others ; a conveyancer, 
iuquiry, and scire facias , into one writ, 2. Money scriveners are those who are 
thence called a scire fieri inquiry , a name engaged in procuring money to be lent on 
compounded of the first words of the two mortgages and other securities, and lending 
writs of scire facias and fieri facias, and such money accordingly. They act also as 
that of inquiry, of which it consists. agents for the purchase and sale of real 

4. This writ recites the fieri facias de estates. 

bonis testatoris sued out on the judgment 3. To be considered a money scrivener, 
against the executor, the return of nulla a person must be concerned in carrying on 
bona by the sheriff, and then suggesting that the trade or profession as a means of making 
the executor had sold and converted the a livelihood. He must in the course of his 
goods of the testator to the value of the occupation receive other men’s moneys into 
debt and damages recovered, commands the his trust and custody, to lay out for them 
sheriff to levy the said debt and damages as occasion offers. 3 Camp. R. 538 ; 2 Esp. 
of the goods of the testator in the hands of Cas. 555. 

the executor, if they could be levied thereof, SCROLL. A mark which is to supply the 
but if it should appear to him by the inqui- place of a seal, made with a pen or other 
sition of a jury that the executor had wasted instrument on a writing, 
the goods of the testator, then the sheriff is 2. In some of the states this has all the 
to warn the executor to appear, <fcc. If the efficacy of a seal. 1 S. & R, 72 ; 1 Wash, 
judgment had been either by or against the 42 ; 2 McCord, 380 ; 4 McCord, 267 : 3 
testator or intestate, or both, the writ of Bhiekf. 161; 3 Gill & John. 234; 2 Halst. 
fieri facias recites that fact, and also that 272. "Vide Seal; 2 Serg. & Rawle, 504 ; 
the court had adjudged, upon a scire facias 2 Rep. 5. a ; Perk. § 129. In others, a 
to revive the judgment, that the executor scroll has no suph effect; and when a suit 
or administrator should have execution for is brought on an instrument sealed with a 
the debt, &c. Clift’s Entr. 659 ; Lilly’s scroll, the act of limitations may be pleaded 
Entr. 664 ; 3 Rich. Pr. K. B. 523. to it, as to a simple contract. 2 Band. 446 ; 

5. Although this practice is sometimes 6 Halst. 174; 5 John. 239: 1 Blackf. 241; 
adopted, yet the most usual proceeding is Griff. Law Reg., answers to question No 110 




SCUTA^K, old Eng. law. The mime 
of ft tas or contribution raised for the use 
of the king's armies by those who held, 
lands bv knight's service. 

SOY it KG EMOTE. The name of a court j 
among the Saxons. It was the court ot the ; 
shire, in Latin called curia comitatus , and 
the principal court among the baxons. It 
was holdon twice a year tor determining all 
cause* both ecclesiastical and secular. 

SE DEFENDEXDO, criminal law. De¬ 
fending himself. 

2. Homicide, sc defendendo, is that 
which takes place upon a sudden rencounter, 
where two persons upon a sudden quarrel, 
without premeditation or malice, fiirlit upon 
equal terms, and one, be tore a mortal stroke 
has been given, declines any further combat, 
and retreats as far as he can with safety, 
and kills his adversary, through- necessity, 
to avoid immediate death. 2 Swift’s Dig. 
289; Patnphl. Rep. of Sclfridge’s Trial in 
1805 ; Hawk. bk. 1, c. 11, s. 13 ; 1 lluss. 
on Or. 543; Bac. Ab. Murder, &c. F 2. 

SEA. The ocean; the great mass of 
waters which surrounds the lan4, ami which 
probably extends from pole to pole, covering 
nearly three quarters of the globe. Waters s 
within the ebb and flow of the tide, are to 
be considered the sea. Grilp. R. 526. 

2. The sea is public and common to all 
people, and every person has an equal right 
to navigate it, or to fish there; Ang. on 
Tide Wat. 44 to 49 ; Dane’s Abr. c. 68 , a. 
3, 4 : Inst. 2, 1, 1; and to land upon the 
sea shore, (q. v.) 

3. Every nation has jurisdiction to the 
distance of a cannon shot, (q. y.) or marine 
league, over the water adjacent to its shore. 
2 Cranch, 187, 234 ; 1 Circuit Rep. 62 : 
Bynk. Qu. Pub. Juris. 61 ; 1 x\zuni Mar. 
Law, 204 ; Id. 185 ; Vattel, 207. 

Sea letter or sea brief, maritime law . 
A document which should be found on board 
of every neutral ship ; it specifies the nature 
and quantity of the cargo, the place from 
whence it comes, and its destination. Chit. 
Law of Nat. 197 ; 1 John. 192. 

Sea shore, property. That space of land, 
cn the border of the sea, which is alternately 
covered and left dry, by the rising and fall¬ 
ing of the tide; or, in other words, that 
epace ot land between high and low water 
mark. Hargr. Tr. 12 ; 6 Mass. 435, 439: 
1 Pick. 180, 182: 5 Day, 22. 

2 . Generally, the sea shore belongs to 
the public. Angell on Tide Wat. 34, 5 * 
3 KeiP’s Com. 347. 


3. By the Roman law, the shore included 
the land as fir as the greatest wave extended 
in winter; est autem lilt us mans , quatenus 
h.ibcrnus , fluctus maximus excurrit . Inst, 
lib. 2, t. 1, s. 3. Littus publicum est eate - 
nus qua maxime fluctus excestuat. Dig. lib. 
50, t. 16, s. 112. 

4. The Civil Code of Louisiana seems to 
have followed the law of the Institutes and 
the Digest, for it enacts, art. 442, that the 
u sea shore is that space of land over which 
the waters of the sea are spread in the 
highest water, during the winter season/’ 
Vide 5 Rob. Adm. R. 182 : Dougl. 425 , 

1 Halst. R. 1 ; 2 Roll. Ab. 170 ; Dyer, 
326 ; 5 Co. 107 ; Bac. Ab. Courts of Ad¬ 
miralty, A ; 1 Am. Law Mag. 76 ; 16 Pet. 
R. 234, 367 ; Ang. on Tide Waters, Index, 
tit. Shore; 2 Bligh’s N. S. 146; 5 M. & 
W. 327 ; Merl. Quest, dc Droit, mots 
Rivage de la Mer ; Inst. 2, 1, 1 ; 22 Maine, 
R. 350. For the law of Mass, vide Dane’s 
Ab. c. 68, a. 3, 4. 

Sea weed. A species of grass which 
grows in the sea. 

2. When cast upon land, it belongs to the 
owner of the land adjoining the sea shore ; 
upon the grounds, that it increases gradually, 
that it is useful as manure and a protection 
to-the ground, and that it is some compensa¬ 
tion for the encroachments of the sea upon 
the land. 2 John. R. 313, 323. Vide 5 
Verm. R. 223. 

3. The French differs from our law iu 
this respect, as sea weeds there, when cast 
on the beach, belong to the first occupant. 
Dali. Diet. Propriete, art. 3, § 2, n. 128. 

Sea worthiness, mer . law. The ability 
of a ship or other vessel to make a sea voy¬ 
age with probable safety: there is, in every 
insurance, whether on ship or goods, an im¬ 
plied warranty that the ship shall be worthy 
when she sails on the voyage insured ; that 
is, that she shall be, “ tight, staunch, and 
strong, properly manned, provided with all 
necessary stores, and in all respects fit for 
the intended voyage.” Marsh. Ins. 153 ; 

2 Phil. Ev. 60 ; 10 Johns. R. 58. 

2. The following rules have been esta- 
blished in regard to the warranty of sea¬ 
worthiness. 

3. —1. That it is of no consequence 
whether the insured was aware of the con¬ 
dition of the ship, or not. His innocence or 
ignorance is no answer to the fact that the 
ship was not sea-worthy. 

4. —2. The opinion of carpenters who 
have repaired the vessel, however they may 
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strengthen the presumption that the ship 
is sea-worthy, when it is favorable, is not 
conclusive of the fact of sea-worthiness. 
4 Dow’s Rep. 269. 

5. —3 The presumption, prima facie, is 
for sea-worthiness. 1 Dow’s R. 336. And 
it is presumed that a vessel continues sea¬ 
worthy, if she was so at the inception of the 
risk. 20 Pick. 389. Sec 1 Brev. 252. 

6. —4. Any sort of disrepair left in the 
ship, by which she or the cargo may suffer, 
is a breach of the warranty of sea-worthiness. 

7. —5. A deficiency of force in the crew, 
or of skill in the master, mate, &c., is a 
want of sea-worthiness. 1 Campb. 1 ; 14 
East, R. 481. But if there was once a 
sufficient crew, their temporary absence will 
not be considered a breach of the warranty. 
2 Barn. & Aid. 73; 1 John. Cas. 184; 1 
Pet. 183. 

8. —6. A vessel may be rendered not 
sea-worthy by being overloaded. 2 Barn. 
& Aid. 320. 

9. —7. When the sea-worthiness arises 
from justifiable ignorance of the cause of the 
defect, and is discovered and remedied before 
any injury occurs, it is not to be considered 
as a defect. Ib. See, generally, 2 John. 
124, 129 ; 3 John. Cas. 76 ; 1 John. 241 ; 
1 Caines, 217 ; 3 S. & R. 25 ; 1 Whart. 
399. 

10. By an act of congress, approved 
July 20, 1840, as amended by the act of 
July 29, 1850, it is provided, that if the 
first officer, (or a second and third officer,) 
and a majority of the crew of any vessel, 
shall make complaint in writing that she is 
in an unsuitable condition to go to sea, be¬ 
cause she is leaky, or insufficiently supplied 
with sails, rigging, anchors, or any other 
equipment, or that the crew is insufficient 
to man her, or that her provisions, stores, 
and supplies are not, or have not been, 
during the voyage, sufficient and wholesome, 
thereupon, in any of these or like cases, 
the consul or commercial agent who may 
discharge any duties of a consul shall ap¬ 
point two disinterested, competent, practical 
men, acquainted with maritime affairs, to 
examine into the causes of complaint, who 
shall, in their report, state what defects and 
deficiencies, if any, they find to be well 
founded, as well as what, in their judgment 
ought to be done, to put the Vessel in order 
for the continuance of her voyage, 

SEAL, conveyancing , contracts . A seal 
is an impression upon wax, wafer, or some 
other tenacious substance capable of being 


impressed. 5 Johns. R. 239. Lord Coke 
defines a »eal to be wax, with an impression. 
3 Inst. 169. “ Sigillum” says he, “ cat 

ce.ra impressa , quia ce.ra sine impressions 
non est sigiltum” This is the common 
law definition of a seal. Perk. 129, 134 ; 
Bro. tit. Faits, 17, 30; 2 Leon. 21 ; 5 
John. 239; 2 Caines, R. 362: 21 Pick. R. 
417. 

2. But in Pennsylvania, Nejv Jersey, 
and the southern and western states gene¬ 
rally, the impression upon wax has becD 
disused, and a circular, oval, or square 
mark, opposite the name of the signer, has 
the same effect as a seal; the shape of it 
however is indifferent; and it is usually 
written with a pen. 2 Scrg. & llawle, 503 ; 
1 Dali. 63 ; 1 Serg. & Rawle, 72 ; 1 Watts, 
R. 322 ; 2 Halst. R. 272. 

3. A notary must use his official seal, 
to authenticate his official acts, and a scroll 
will not answer. 4 Blackf. R. 185. As to the 
effects of a seal, vide Phil. Ev. Index, h. t. 
Vide, generally, 13 Yin. Ab. 19; 4 Kent, 
Com. 444; 7 Caines’ Cas. 1; Com. Dig. 
Fait, A 2. 

4. Merlin defines a seal to be a plate of 
metal with a flat surface, on which is en¬ 
graved the arms of a prince or nation, or 
private individual, or other device, with 
which an impression may be -made on wax 
or other substance on paper or parchment, 
in order to authenticate them : the impres¬ 
sion thus made is also called a seal. Re¬ 
port. mot Sceau; 3 McCord’s R. 583 ; 5 
Whart. R. 563. 

5. When a seal is affixed to ail instru¬ 
ment, it makes it a specialty, (q. v.) and 
whether the seal be affixed by a corporation 
or an individual the effect is the same. 15 
Wend. 256. 

6. Where an instrument concludes with 
the words, “ witness our hands and seals,” 
and is signed by two persons, with only one 
seal, the jury may infer, from the face of 
the paper, that the person who signed last, 
adopted the seal of the first. 6 Penn. St. 
Rep. 302. Vide 9 Am Jur. 290-297 ; 1 
Ohio Rep. 368; 3 John. 470; 12 John. 
76 ; as to the origin and use of seals, Addis, 
on Cont. 6 ; Scroll . 

7. The public seal of a foreign state, 
proves itself; and public acts, decrees and 
judgments, exemplified under this seal, are 
received as true and genuine. 2 Cranch, 
187, 238 ; 4 Dali. 416; 7 Wheat. 273, 
335; 1 Denio, 376; 2 Conn. 85, 90 ; 6 
Wend. 475 ; 9 Mod. 66. But to entitle ita 
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seal to siK'h authority, the foreign state must 
have K>en acknowledged by the government, 
within whose juris diet ion the forum is 
located, 3 Wheat. 010; 9 Yes. 347. 

Seal-oekick, English practice . The 
office at which certain judicial writs are 
sealed with the prerogative seal, and with¬ 
out which they are of no authority. The 
officer whose duty it is to seal such writs is 
called u sealer of writs.” 

Seal or the United States, govern- 
The seal used by the United States 
in con cress assembled, shall be the seal of 
the United States, viz.: Arms, palcways of 
thirteen pieces argent and gules; a chief 
azure : the escutcheon on the breast of the 
American eagle displayer proper, holding in 
his dexter talon, an olive branch, and in 
his sinister, a bundle of thirteen arrows, all 
proper, and in his beak a scroll, inscribed 
with this motto, u E pluribus unum For 
the Crest : over the head of the ea^le which 
appears above the escutcheon, a glory, or 
breakiug through a cloud, proper, and sur¬ 
rounding thirteen stars, forming a constella¬ 
tion argent on an azure fieid. Reverse, a 
pv rainid unfinished. In the zenith an eye 
in a triangle, surrounded with a glory pro¬ 
per: over the eye, these words, “ Annuit 
cttptis” On the base of the pyramid, the 
numerical letters, mdcclxxyi ; and under¬ 
neath, the following motto, “Novus ordo 
sectornm.” Resolution of Congress, June 
20, 1782 ; Gordon’s Dig. art. 207. 

SEALING OF A VERDICT, practice . 
The putting a verdict in writing, and 
placing it in an envelop, which is sealed. 
To relieve jurors after they have agreed, it 
is not unusual for the counsel to agree that 
the jury shall seal their verdict, and then 
separate. When the court is again in ses¬ 
sion, the jury come in and give their ver¬ 
dict, in ail respects as if it had not been 
sealed, and a juror may dissent from it, if, 
since the sealing, he has honestly changed 
his mind. 8 Ham. 405; Gilm. 333; 3 
Bouv. Inst. n. 3257. 

SEALS, matters of succession . On the 
death of a person, according to the laws of 
Louisiana, if the heir wishes to obtain the 
benefit of inventory, and the delays for de¬ 
liberating, he is bound as soon as he knows 
of the death of the deceased to whose suc¬ 
cession he is called, and before committing 
any act of heirship, to cause the seals to be 
affixed on the effects of the succession, by 
any judge or justice of the peace. Civ. Code, 
of Lo. art. 1027. 
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2. In ten days after this affixing of the 
seals, tho heir is bound to present a petition 
to the judge of the place in which the suc¬ 
cession is opened, praying for the removal 
of the seals, and that a true and faithful in¬ 
ventory of the effects of the succession be 
made. Id. art. 1028. 

3. In case of vacant estates, and estates 
of which the heirs are absent and not repre¬ 
sented, the seals, after the decease, must be 
affixed by a judge or justice of the peace 
within the limits of his jurisdiction, and may 
be fixed by him, cither ex officio , or at the 
request of the parties. Civ. Code of Lo. 
art. 1070. The seals are affixed at the re¬ 
quest of the parties, when a widow, a testa¬ 
mentary executor, or any other person who 
pretends to have an interest in a succession 
or community of property, requires it. Id. 
art. 1071. They are-affixed ex officio y when 
the presumptive heirs of the deceased do not 
all reside in the place where he died, or if 
any of them happen to be absent. Id. art 
1072. 

4. The object of placing the seals on the 
effects of a succession, is for the purpose of 
preserving them, and for the interest of 
third persons. Id. art. 1068. 

5. The seals must be placed on the 
bureaus, coffers, armoires, and other things, 
which contain the effects and papers of the 
deceased, and on the doors of the apart¬ 
ments which contain these things, so that 
they cannot be opened without tearing off, 
breaking, or altering the seals. Id. art. 
1069. 

6. The judge or justice of the peace, 
who affixes the seals, is bound to appoint a 
guardian, at the expense of the succession, 
to take care of the seals and of the effects, 
of which an account is taken at the end of 
the proces-verbal of the affixing of the seals ; 
the guardian must be domiciliated in the 
place where the inventory is taken. Id. art. 
1079. And the judge, when lie retires, 
must take with him the keys of all things 
and apartments upon which the seals have 
been affixed. Ib. 

7. The raising of the seals is done by < 
the judge of the place, or justice of tho 
peace appointed by him to that effect, in the 
presence of the witnesses of the vicinage, in 
the same manner as for the affixing of tho 
seals. Id. art. 1084. 

See, generally, Benefit of Inventory / 
Succession; Code de Pro. Civ. 2e part lib- 
1, t. l, 2, 3 ; Diet, de Jurisp. Scelle. 

SEAMAN. A sailor; a mariner; ona 
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whose business is navigation. 2 Boulay- 
Paty, Dr. Com. 232 ; Code de Commerce, 
art. 262; Laws of Oleron, art. 7 ; Laws of 
Wisbuy, art. 19. The term seamen, in its 
most enlarged sense, includes the captain as 
well as other persons of the crew ; in a more 
confined signification, it extends only to the 
common sailors; 3 Pardes. n. 667; the 
mate; 1 Pet. Adm. Dec. 246 ; the cook 
and steward ; 2 Id. 268 ; are considered, as 
to their rights to sue in the admiralty, as 
common seamen ; and persons employed on 
hoard of steamboats and lighters, engaged 
in trade or commerce, on tide water, are 
within the admiralty jurisdiction, while those 
employed in ferry boats are not. Gilp. B. 
203, 532. Persons wffio do not contribute 
their aid in navigating the vessel or to its 
preservation in the course of their occupa¬ 
tion, as musicians, are not to be considered 
as seamen with a right to sue in the admi¬ 
ralty for their wages. GUp. It. 516. See 
1 Bell’s Com. 509, 5th ed.; 2 Bob. Adm. 
B. 232; Dunl. Adm. Pr. h. t. 

2. Seamen arc employed either in mer¬ 
chant vessels for private service, or in pub¬ 
lic vessels for the service of the United 
States. 

3. —1. Seamen in the merchant vessels 
are required to enter into a contract in 
writing commonly called shipping articles, 
(q. v.) This contract being entered into, 
they are bound under severe penalties, to 
render themselves on hoard the vessel ac¬ 
cording to the agreement: they are not at 
liberty to leave the ship without the consent 
of the captain or commanding officer, and 
for such absence, when less than forty-eight 
hours, they forfeit three days’ wages for 
every day of absence \ and when the absence 
is more than forty-eight hours, at one time, 
they forfeit all the wages due to them, and 
all their goods and chattels which were on 
board the vessel, or in any store where they 
may have been lodged at the time of their 
desertion, to the use of the owners of the 
vessel, and they are liable for damages for 
hiring other hands. They may be impri¬ 
soned for desertion until the ship is ready to 
sail. 

4. On board, a seaman is bound to do 
his duty to the utmost of his ability ; and 
when his services are required for extra¬ 
ordinary exertions, either in consequence of 
the death of other seamen, or on account 
of unforeseen perils, he is not entitled to an 
increase of wages, although it may have 
r >cen promised to him. 2 Campb. 317 ; 


Peake’s N. P. Bep. 72 ; IT. B. 73. Foi 
disobedience of orders he may be imprisoned 
or punished with stripes, but the correction 
(q. v.) must be reasonable ; 4 Mason, 508 ; 
Bee, 161; 2 Day, 294; 1 Wash. C. C. B. 
316; and, for just cause, may be put 
ashore in a foreign country. 1 Pet. Adm. 
B. 186 ; 2 Ibid. 268 ; 2 East, Bep. 145. 
By act of Congress, September 28,1850, 
Minot’s Stat. at Large, U. S. p. 515, it is 
provided, that flogging in the navy and on 
board vessels of commerce, be, and the 
same is hereby abolished from and after the 
passage of this act. 

5. Seamen are entitled to their wages, 
of which one-third is due at every port at 
which the vessel shall unlade and deliver 
her cargo, before the voyage be ended ; and 
at the end of the voyage an easy and speedy 
remedy is given them to recover all unpaid 
wages. When taken sick a seaman is en¬ 
titled to medical advice and aid at the ex¬ 
pense of the ship: such expense being 
considered in the nature of additional 
wages, and as constituting a just remunera¬ 
tion for his labor and services. Gilp. 435, 
447 ; 2 Mason, 541; 2 Mass. B. 541. 

6. The right of seamen to wages is 
founded not in the shipping articles, but in 
the services performed ; Bee, 395 ; and to 
recover such wages the seaman has a. triple 
remedy, against the vessel, the owner, and 
the master. Gilp. 592 ; Bee, 254. 

7. When destitute in foreign ports, 
American consuls and commercial agents 
are required to provide for them, and for 
their passages to some port of the United 
States, in a reasonable manner, at the ex¬ 
pense of the United States ; and American 
vessels are bound to take such seamen on 
board at the request of the consul, but not 
exceeding two men for every hundred tons 
of the ship, and transport them to the 
United States, on such terms, not exceeding 
ten dollars for each person, as may he 
agreed on.. Vide, generally, Story’s Laws 
U. S. Index, li. t.; 3 Kent, Com, 136 to 
156 ; Marsh. Ins. 90 ; Poth. Mar. Contr. 
translated by Cushing, Index, h. t.; 2 Bro 
Civ. and Adin. Law, 155. 

8. —2. Seamen in the public service arc 
governed by particular laws. 

SEAMEN’S FUND. By the act of July 
16, 1798, a provision is made for raising 
a fund for the relief of disabled and sick 
seamen : the master of every vessel arriving 
from a foreign port into the United Slates 
is required to pay to the collector ot cur 
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loin? at the rate of twenty cents per month 
for everv seaman employed on board of his 
vessel, whv h sum he may retain out of the 
wages of such seaman : vessels engaged in 
the coasting trade, and boats, rafts or flats 
navigating the Mississippi, with intention to 
proceed to New Orleans, are also laid under 
similar obligations. The fund thus raised 
is to be employed by the president of the 
United States as circumstances shall require, 
for the benefit and convenience of sick and 
disabled American seamen. Act of March 3, 
180-2, s. 1. 

2. By the act of congress, passed Feb¬ 
ruary 2S, 1803, c. 62, 2 Story’s L. U. S< 
884, it is provided, that when a seaman is 
discharged in a foreign country with his own 
consent, or when the ship is sold there, he 
shall, in addition to his usual wages, be paid 
three months’ wages into the hands of the 
American consul, two-thirds of which are 
to be paid to such seaman, on his engage¬ 
ment on board any vessel to return home, 
and the remaining one-third is retained in 
aid of a fund for the relief of distressed 
American seamen in foreign ports. See 11 
John. R. 66 ; 12 John. Rep. 143 ; 1 Mason, 
R. 45 ; 4 Mason, R. 541 : Edw. Adm. R. 
239. 

SEARCH, crim. law. An examination 
of a man’s house, premises or person, for 
the purpose of discovering proof of his guilt 
in relation to some crime or misdemeanor 
of which he is accused. 

2. The constitution of the United States, 
amendments, art. 4, protects the people 
from unreasonable searches and seizures. 
3 Story, Const. § 1895 ; Rnwle, Const, ch. 
10, p. 127; 10 John. R. 263 : 11 John. R. 
500 ; 3 Cranch, 447. 

3. By the act of March 2, 1799, s. 68, 
1 Story’s L. U. S. 632, it is enacted, that 
every collector, naval officer, and surveyor, 
or other person specially appointed, by 
either of them, for that purpose, shall have 
fall power and authority to enter any 
ship or vessel, in which tfley shall have 
reason to suspect any goods, wares, or mer¬ 
chandise, subject to duty, are concealed, 
and therein to search for, seize, and secure 
any such goods, wares, or merchandise ; and 
if they shall have cause to suspect a con¬ 
cealment thereof in any particular dwelling 
house, store, building, or other place, they 
or either of them shall, upon proper appli¬ 
cation, on oath, to any justice of the peace, 
be entitled to a warrant to enter such house, 
•tore, or other place, (in the day time only,) 


and there to search for such goods ; and if 
any shall be found, to seize and secure the 
same for trial ; and all such goods, wares, 
and merchandise, on which the duties shall 
not have been paid, or secured to be paid, 
shall be forfeited. 

Search, practice . An examination made 
in the proper lien office for mortgages, liens, 
judgments, or other encumbrances, against 
real estate. The certificate given by the 
officer as to the result of such examination 
is also called a search. 

2. Conveyancers and others who cause 
searches to be made ought to be very care¬ 
ful that they should be correct, with regard, 
1. To the time during which the person 
against whom the search has been made 
owned the premises. 2. To the property 
searched against, which ought to be pro¬ 
perly described. 3. To the form of the 
certificate of search. 

Search, right of, mar . law. The right 
existing in a belligerent to examine and in¬ 
spect the papers of a neutral vessel at sea. 
Oil the continent of Europe, this is called 
the right of visit. Lalloz, Diet, mots 
Prises Marithnes, n. 104—111. 

2. The right does not extend to examine 
the cargo ; nor does it extend to a ship of 
war, it being strictly confined to the search¬ 
ing of merchant vessels. The exercise of 
the right is to prevent the commerce of con¬ 
traband goods. Although frequently re¬ 
sisted by powerful neutral nations, yet this 
right appears now to bo fixed beyond con¬ 
travention. The penalty for violently 
resisting this right is the confiscation of the 
property so withheld from visitation. Unless 
in extreme eases of gross abuse of his right 
by a belligerent, the neutral has no right to 
resist a search. 1 Kent, Com. 154; 2 Bro. 
Civ. and Adm. Law, 319 ; Mann. Comm. 
B. 3, c. 11. 

Search warrant, crim. law, practice. 
A warrant (q. v.) requiring the officer to 
whom it is addressed, to search a house or 
other place therein specified, for property 
therein alleged to have been stolen; and if 
the same shall be found upon such search, 
to bring the goods so found, together with 
the body of the person occupying the same, 
who is named, before the justice or other 
officer granting the warrant, or some other 
justice of the peace, or other lawfully 
authorized officer. It should be given 
under the hand and seal of the justice, and 
dated. 

2. The constitution of the United States 
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amendments, art. 4, declares that u the right 
of the people to be secure in their persons, 
houses, papers and effects, against unrea¬ 
sonable searches and seizures, shall not be 
violated; and no warrants shall issue, but 
upon probable cause, supported by oath or 
affirmation, and particularly describing the 
place to be searched, and the person or 
things to be seized. 75 

3." Lord Hale, 2 P. C. 149, 150, re¬ 
commends great caution in granting such 
warrants. 1. That they be not granted 
without oath made before a justice of a 
felony committed, and that the complainant 
has probable cause to suspect they are in 
such a house or place, and his reasons for 
such suspicion. 2. That such warrants ex¬ 
press that the search shall be made in day 
time. 3. That they ought to be directed 
to a constable or other proper officer, and 
not to a private person. 4. A search war¬ 
rant ought to command the officer to bring 
the stolen goods and the person in whose 
custody they are, before some justice of the 
peace. Vide 1 Chit. Cr. Law, 57, 64; 4 
Inst. 176; Hawk. B. 2, c. 13, s. 17, n. 6; 
11 St. Tr. 321; 2 Wils. 149, 291; Burn’s 
Just. h. t.; Williams’ Just. h. t. 

SEARCHER, Eng . law. An officer of 
the customs, whose duty it is to examine 
and search all ships outward bound, to as¬ 
certain whether they have any prohibited or 
uncustomed goods on board. 

SECK. This word has two significations. 

1. It means a warrant of remedy by distress. 
Litt. s. 218; and vide Rent . 2. It imports 
w r ant of present fruit or profit, as in the case 
of the reversion without rent or other service, 
except fealty. Co. Litt. 151 b, note 5. 

SECOND. A measure equal to one 
sixtieth part of a minute. Vide Measure . 

Second deliverance, practice . The 
name of a writ given by statute of West¬ 
minster the second, 13 Edw. I. c. 2, founded 
on the record of a former action of replevin. 

2 Inst. 341. It commands the sheriff, if the 
plaintiff make him secure of prosecuting his 
claim, and returning the chattels which w r cre 
adjudged to the defendant by reason of the 
plaintiff’s default, to make deliverance. On 
iDeing nonsuited, the plaintiff in replevin 
might, at common law, have brought another 
replevin, and so in infinitum , to the intoler¬ 
able vexation of the defendant. The statute 
of Westminster restrains the plaintiff when 
nonsuited from so doing, but allows him this 
writ, issuing out of the original record, in 
order to have the same distress delivered 


again to him, on his giving the like security 
as before. 3 Bl. Com. 150; Hamm. V. p 
495; F. N. B. 68; 19 A m. Ab. 1. 

Second surcharge, writ of. The naiuo 
of a writ issued in England against a com¬ 
moner who has a second time surcharged 
the common. 3 Bl. Com. 239. 

SECONDARY, construction. That which 
comes after the first,‘which is primary: as, 
the primary law of nations, the secondary 
law of nations. 

Secondary, English law. An officer 
who is second or next to the chief officer; 
as secondaries to the prothonotarics of tiic 
courts of king’s bench, or common pleas ; 
secondary of the remembrancer in the ex¬ 
chequer, &c. Jacob, L. D. h. t. 

Secondary evidence. That species of 
proof which is admissible on the loss of 
primary evidence, and which becomes, by 
that event, the best evidence. 3 Bouv. lust, 
n. 3055. 

SECONDS, crim. law. Those persons 
who assist, direct and support others en¬ 
gaged in fighting a duel. 

2. As they are often much to blame in 
inciting the duellists to their rash act, and 
as they are always assisting in the commis¬ 
sion of the crime, the laws generally punish 
them with severity; but, in consequence of 
the false ideas too generally entertained on 
the subject of honor, they are too seldom 
enforced. 

SECRET. That which is not to be re¬ 
vealed. 

2. Attorneys and counsellors, who have 
been trusted professionally with the secrets 
of their clients, are not allowed to reveal 
them in a court of justice. The right of 
secrecy belongs to the client, and not to the 
attorney and counsellor. 

3. As to the matter communicated, it 
extends to all cases where the client applies 
for professional advice or assistance: and it 
does not appear that the protection is quali¬ 
fied by any reference to proceedings pend¬ 
ing or in contemplation. Storv, Eo. PI. 

§ 600; 1 Milne & K. 104; 3 Sim. E. 407. 

3. Documents confided professionally to 
the counsel cannot be demanded, unless 
indeed the party would himself be bound 
to produce them. Hare on Discov. 171. 
Grand jurors are sworn the commonwealth’s 
secrets, their fellows and their own to keep. 
Yide Confidential communications; H it ness. 

Secret, rights. A knowledge of some¬ 
thing which is unknown to others, out of 
which a profit may be made; for example, 
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an invention of a machine, or the discovery 
of the effect of the combination of certain 
matters. 

*2. Instances have occurred of secrets j 
of that kind being kept for many years, but 
they are liable to constant detection. As 1 
such see vets are not property, the possessors 
of them in general prefer making them pub- 
lie, and securing the exclusive right for 
years, under the patent laws, to keeping 
them in an insecure manner, without them. 
See Phil, on Pat. ch. 15: Gods, on Pat. 
171; Pav. Pat. Cas. 429 ; 8 Ves. 215; 2 
Yes. & B. 218: 2 Mer. 446 ; 3 Mer. 157 ; 

1 Jac. A W. 394: 1 Pick. 443; 4 Mason, 
15: 3 B. A P. 630. 

SECRETARY. An officer who, by order 
of his superior, writes letters and other in¬ 
struments. He is so called because he is 
possessed of the secrets of his employer. ] 
This term was used in France in 1343, and 
in England the term secretary^ was first 
applied to the clerks of the king, who being 
always near bis person w T ere called clerks 
o f the secret , and in the reign of Henry VIII. 
the term secretary of state came into it. 

Secretary of embassy or of lega¬ 
tion. An officer appointed by the sovereign 
power, to accompany a minister of first or 


ted to conferences and to present notes 
signed by the minister. Vide Ambassador; 
Minister; Suite. 

Secretary of legation. An officer 
employed to attend a foreign mission, and 
to perform certain duties as clerk. 

2. His salary is fixed by the act of con¬ 
gress of May 1, 1810, s. 1, at such a sum 
as the president of the United States may 
allow, not exceeding two thousand dollars. 

3. The salary of a secretary of embassy', 
or the secretary of a minister plenipoten¬ 
tiary, is the same as that of a secretary of 
legation. 

Secretary of the navy, government . 
This officer is appointed by the president. 
His duties are to execute all such orders as 
he shall receive from the president, relative 
to the procurement of naval stores and ma¬ 
terials, and the construction, armament, 
equipment and employment of vessels of 
, war; as well as all other matters connected 
, with the naval establishment of the United 
States; act of 30th April, 1798, s. 1, 1 
; Story’s Laws, 498; he appoints his own 
j clerks and subordinate officers. Yarious 
other duties are imposed upon him by sundry 
! acts of congress. Vide Gordon’s Dig. art. 

1 370 to 375. 


second rank, and sometimes, though not 
often, of an inferior rank. He is, in fact, a 
species of public minister; for independently 
of his protection as attached to an ambassa¬ 
dor’s suite, he enjoys, in his own rights, the 
same protection of the law of nations, and 
the same immunities as an ambassador. But i 
private secretaries of a minister must not be | 
confounded with secretaries of embassy or ! 
of legation. Such private secretaries are 
entitled to protection only as belonging to 
the suite of the ambassador. 

2. The functions of a secretary of lega¬ 
tion consist in his employment by his minis¬ 
ter for objects of ceremony; in making 
verbal reports to the secretary of state, or 
other foreign ministers; in taking care of 
the archives of the mission; in ciphering 
and deciphering despatches; in sometimes 
making rough draughts of the notes or 
letters which the minister writes to his col¬ 
leagues or to the local authorities; in draw- 
up praces verbaux; in presenting passports 
to the minister for his signature, and de¬ 
livering them to the persons for whom they 
are intended; and, finally, in assisting the 
minister, under whom he is placed, in every¬ 
thing concerning the affairs of the mission. 
In the absence of the minister he is admit- 


2. His salary is six thousand dollars. 
Act of 20th Feb. 1819, 3 Story’s Laws, 
1720. 

Secretary of state of the United 
States, government . The principal officer 
in the Department of State, (q. v.) He shall 
perform such duties as shall be enjoined on 
or entrusted to him by the president, agree¬ 
ably to the constitution, relative to the cor¬ 
respondences, commissions or instructions to 
or with public ministers or consuls from .the 
United States, or to negotiations with fo¬ 
reign states or princes, or to memorials or 
other applications from foreign public minis¬ 
ters or foreigners, or to such other matters 
respecting foreign affairs as the president of 
the United States shall assign to such de¬ 
partment. The secretary shall conduct the 
business of his department iu such manner 
as the president shall, from time to time, 
order or instruct. Act of 27th July, 1789 
act of 15th Sept. 1789, s. 1. Besides these 
general laws, there are various others which 
impose upon him inferior and less important 
duties. 

2. His salary is six thousand dollars 
per annum. Act of 20th Feb. 1819. 
j Secretary of the treasury of the 
; United States, government . An officer 
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appointed by the president. ITis principal 
duties are, 1. To superintend the collection 
of the revenue. 2. To digest, prepare, and 
lay before congress at the commencement 
of every session, a report on the subject of 
finance. 3. To annex to the annual esti¬ 
mates of the appropriations required for the 
public service, a statement of the appropria¬ 
tions for the service of the year, which may 
have been made by former acts. 4. To 
give information to either house of congress, 
respecting all matters connected with his 
office. Besides these, there are other minor 
duties imposed upon him by various acts of 
congress. 

2. His salary is six thousand dollars. 
Gord. Dig. art. 249 to 262. 

Secretary for the department of 
war, government . This officer is appointed 
by the president. He is required to per¬ 
forin and execute such duties as shall, from 
time to time, be enjoined on or entrusted to 
him by the president, agreeably to the con¬ 
stitution, relative to military commissions 
or to the land forces, or warlike stores of 
the United States, or to such other matters 
respecting military affairs as the president 
shall assign to the department of war , (q.v.) 
or relative to granting of lands to persons 
entitled thereto for military services ren¬ 
dered to the United States, or relative to 
Indian affairs. Act of 27th Aug., 1789, 1 
Story’s Laws, 31. 

2. His salary is six thousand dollars per 
annum. Act of 20th Feb. 1819, 3 Story’s 
Laws, 1720. 

3. Various other duties are imposed 
upon the secretary by sundry acts of con¬ 
gress. Vide Story’s Laws, Index, Depart¬ 
ments, Ac.; Gordon’s Dig. art. 368 to 382. 

SEOTA, pleading . In ancient times the 
plaintiff was required to establish the truth 
of his declaration in the first instance, and 
before it was called in question upon the 
pleading, by the simultaneous production of 
his seda , that is, a number of persons pre¬ 
pared to confirm his allegations. Bract. 
214, a. 

2. The practice of thus producing a 
secta, gave rise to the very ancient formula 
almost invariably used at the conclusion of 
a declaration, as entered on the record, et 
inde producit sectam; and, though the 
actual production has, for many centuries, 
fallen into disuse, the formula still remains. 
Accordingly, except the count on a writ of 
right, and in dower, all declarations con- 
F + antly conclude thus, “ And therefore he 


brings his suit,” Ac. The count on a writ 
of rights did not, in ancient times, conclude 
with the ordinary production of suit, but 
with the following formula peculiar to itself, 
a Et quod tale sit jus suum offert disra- 
tionare per corpus tabs liberi honiinis,’ Ac., 
and it concludes, at the present day, with 
an abbreviated translation of the same 
ph rase: “ And that such is his right, he 
offers,” Ac. The count in dower is an 
exception to the rule in question, and con¬ 
cludes without any production of suit, a 
peculiarity which appears always to have 
belonged to that action. Steph. PI. 427, 8 ; 
3 Bl. Com. 395 ; Gilb. C. P. 48 ; 1 Chit. 
PI. 399. 

SECTION OF LAND. The lands of 
the United States are surveyed into parcels 
of six hundred and forty acres ; each such 
parcel is called a section. 1 Story’s L. U. 
S. 422. 

2. These sections are divided into half 
sections, each of which contains three 
hundred and twenty acres, and into quar¬ 
ter sections of one hundred and sixty acres 
each. 

SECTORES. Among the Romans the 
bidders at an auction were so called. Bab. 
on Auct. 2. 

TO SECURE. To protect, insure, or 
save a right. 

2. The constitution of the United 
States, art. 1, s. 8, gives power to con¬ 
gress “ to promote the progress of science 
and the useful arts by securing , for limited 
times, to authors and inventors the exclu¬ 
sive right to their respective writings apd 
discoveries.” The inventor of a machine 
has the right to it exclusively, at common 
law, and the author a right to his manu¬ 
script. But they may abandon the right 
by publishing the book without having 
secured a copyright, (q. v.) or by using 
publicly the machine, and suffering others 
to use it, without having obtained a patent, 
(q. v.) Vide Secret . 

SECURITY. That which renders a 
matter sure ; an instrument which renders 
certain the performance of a contract. The 
term is also sometimes applied to designate 
a person who becomes the surety for another, 
or who engages himself for the performance 
of another’s contract. See 3 Blackf. R. 
431. 

Security for costs, practice. In some 
courts there is a rule that when the plaintiff 
resides abroad he shall give security for 
costs, and until that has been done, when 
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demanded, he cannot proceed in his ac¬ 
tion 

•2. This is a right which the defendant 
must claim in proper time, tor if he once 
waives it, he cannot afterwards claim it; 
the waiver is seldom, or perhaps never 
expressly made, but is generally implied 
from the acts of the defendant. When the 
defendant had undertaken to accept short 
notice of trial ; 2 Hen. Bl. 573; 3 Taunt. 
272 : or after issue joined, and when he 
knew of plaintiff’s residence abroad; or, 
with such knowledge, when the defendant 
takes any step in the cause ; these several 
acts will amount to a waiver. 5 Bam. & Aid. 
702; S. C. 1 Dow. & Kyi. 348; 1 M. & 
P. 30 ; S. C. 17 E. C. L. K. 164. Vide 3 
John. Ch. R. 520 j 1 John. Ch. Rep. 202 ; 
1 Yes. jun. 396. 

3. The fact that the defendant is out 
of the jurisdiction of the court, will not, 
alone, authorize the requisition of security 
for costs ; he must have his domicil abroad. 
1 Yes. jr. 396. When the defendant 
resides abroad, he will be required to give 
such security, although he is a foreign 
prince. 33 E. 0, L. Rep. 214. Yide II 
S. & Rawle, 121 ; 1 Miles, R. 321 ; 2 
Miles, 402. 

SECUS. Otherwise. 

SEDITION, a'imes. The raising com¬ 
motions or disturbances in the state ; it is a 
revolt against legitimate authority, Ersk. 
Princ. Laws Scotl. b. 4, t. 4, s. 14; Dig. 
Lib. 49, t. 16,1. 3, § 19. ' 

2. The distinction between sedition and 
treason consists in this, that though its 
ultimate object is a violation of the public 
peace, or at least such a course of measures 
as evidently engenders it, yet it does not 
aim at direct and open violence against the 
laws, or the subversion of the constitution. 
Alls. Crim. Law. of Scotl. 580. 

3. The obnoxious and obsolete act of 
July 14, 1798, 1 Story’s Laws U. S. 543, 
was called the sedition law , because its pro¬ 
fessed object was to prevent disturbances. 

4. In the Scotch law, sedition is either 
verbal or real. Verbal is inferred from the 
uttering ot words tending to create discord 
between the king and his people; real sedi¬ 
tion is generally committed by convocating 
together any considerable number of people, 
without lawful authority, under the pretence 
of redressing some public grievance, to the 
disturbing of the public peace*. Ersk. ut 
supra. 

SEDUCTION. The offence of a man 


who abuses the simplicity and confidence 
of a woman to obtain by false promises 
wbat she ought not to grant. 

2. The woman being particc.ps criminis % 
has no remedy for the mere seduction, nor 
is there, to the discredit of the Jaw, a direct 
remedy in her parents. The seducer may 
be sued, though not directly or ostensibly 
for the seduction ; but for the consequent 
inability to perform those services for which 
she was accountable to her master, or to 
her parent, who, for this purpose, is obliged 
to assume that less endearing relation ; and 
if it cannot be proved that she filled that 
office, the action cannot be sustained. 7 
Mann. & Gr. 1033. It follows, therefore, 
that when the daughter is of full age, and 
the father is not entitled to her • services, 
and actually, she is not in his service, the 
father can maiutain no action for the seduc¬ 
tion. 5 Harr. & J. 27 ; 1 Wend. 447 ; 3 
Pennsyl. 49 ; 10 John. 115. Vide 2 Watts, 
474 ; 9 John. 387 ; 2 Wend. 459 ; 5 Cowen, 
106 2 Penn. 583 ; 6 Muuf. 587 ; 2 A. K. 
Marsh. 128 ; 2 Overt. 93 ; 9 John. R. 387 ; 

2 New Reports, 476 ; 6 East, 387; Peake’s 
Rep. 253 ; 11 East, 24 ; 5 East, 45; 2 T. 
R. 4 ; 2 Selw. N. P. 1001: 2 Pbil. Ev. 156 ; 

3 Chitt. Bl. Com. 140, n.; 7 Com. Dig. 318; 
6 M. & W. 55. 

SEEDS. The substance which nature 
prepares for the reproduction of plants or 
animals. 

2. Seeds which have been sown in the 
earth immediately become a part of the 
land in which they have been sown: qua> 
sate solo cedere intelliguntur . Inst. 2,1, 32. 
SEIGNIOR or SEIGNEUR. Among the 

feudists, this name signified lord of the fee. 
F. N. B. 23. The most extended signification 
of this word includes not only a lord or peer 
of parliament, but is applied to the owner 
or proprietor of a thing; hence, the owner 
of a hawk, and the master of a fishing 
vessel, is called a seigneur. 37 Edw. III. 
c. 19 ; Barr, on the Stat. 258. 

SEIGNIORY, Eng, law. The rights of 
a lord as such, in lands. Swinb. 174. 

SEISIN, estates . The possession of an 
estate of freehold. 8 N. H. Rep. 57; 3 
Hamm. 220 ; 3 Litt. 134 ; 4 Mass. 408. 
Seisin was used in contradistinction to that 
precarious kind of possession by which 
tenants in villenage held their lands, which 
was considered to be the possession of their 
lords in whom the freehold continued. 

2. Seisin is either in fact or in law . 

3. Where a freehold estate is conveyed 
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to a person by feoffment, with livery of 
seisin, or by any of those conveyances which 
derive their effect from the statute of uses, 
he acquires a seisin in deed or in fact, and 
a freehold in deed : but where the freehold 
comes to a person by act of law, as by de¬ 
scent, he only acquires a seisin in law, that 
is, a right of possession, and his estate is 
called a freehold in law. 

4. The seisin in law, which the heir 
acquires on the death of his ancestor, may 
be defeated by the entry of a stranger, 
claiming a right to the land, which is called 
an abatement, (q. v.) 

5. The actual seisin of an estate may be 
lost by the forcible entry of a stranger who 
thereby ousts or dispossesses the owner: 
this act is called a disseisin, (q. v.) 

G. According to Lord Mansfield, the 
various alterations which have been made 
in the law for the last three centuries, u have 
left us but the^ name of feoffment, seisin , 
tenure, and freeholder, without any precise 
knowledge of the thing originally signified 
by these sounds.’ 5 

7. In the United States, a conveyance 
by deed executed and acknowledged, and 
properly recorded according to law, and 
the descent cast upon the heir, are, in gene¬ 
ral, considered as a seisin in deed without 
entry ; and a grant by letters-patent from 
the commonwealth has the same effect. 4 
Mass. R. 7)40 ; 7 Mass. R. 494; 15 Mass. 
II. 214 ; 1 Munf. 11. 170. The recording 
of a deed is equivalent to livery of seisin. 

4 Mass. o4(>. 

8. In Pennsylvania, Connecticut, Mas¬ 
sachusetts and Ohio, seisin means merely 
ownership, and the distinction between 
seisin in deed and in law is not known in 
practice. Walk. Intr. 324, 330; 1 Hill. 
Abr. 24 ; 4 Day, R. 305 ; 4 Mass. R. 489; 
14 Pick. R. 224. A patent by the com¬ 
monwealth, in Kentucky, gives a right of 
entry? but not actual seisin. 3 Bibb, Rep. 
57/ Vide 1 Inst. 31; 19Vin. Ab. 30G ; 
Pane’s Abr. c. 104, a. 3 ; 4 Kent, Com. 2, 
38 L ; Cruise’s Dig. t. 1, § 23 ; Toull. Dr. 
Civ/ Fr. liv. 3, t. 1, c. 1, n. 80; Potli. 
Traite des Fiefs, part 1, c. 2; 3 Sumn. R. 
170. Vide Livery of S'eistn. 

SEIZURE, practice. The act of taking 
possession of the property of a person con¬ 
demned by the judgment of a competent 
tribunal, to pay a certain sum of money, by 
a sheriff, constable, or other officer, lawfully 
authorized thereto, by virtue of an execu- ^ 
tion, for the purpose of having such pro- . 


perty sold according to law to satisfy the 
judgment. By seizure is also meant the 
taking possession of goods for a violation 
of a public law; as the taking possession 
of a ship for attempting an illicit trade. 

2 Craiich, 187; 6 Cowen, 404; 4 Wheat. 
100 ; 1 Crallis. 75 ; 2 Wash. C. C. 127, 507. 

2. The seizure is complete as soon as 
the goods are within the power of the officer. 

3 Rawle’s Rep. 401; 16 Johns. Rep. 287 ; 
2 Nott & McCord, 392 ; 2 Rawle’s Rep. 
142 ; Wats, on Slier. 172 ; Com. Dig. Exe¬ 
cution, C 5. 

3. The taking of part of the goods in a 
house, however, by virtue of a fieri facias 
in the name of the whole, is a good seizure 
of all. 8 East, R. 474. As the seizure 
must be made by virtue of an execution, 
it is evident that it cannot be made after 
the return day. 2 Caine’s Rep. 243; 4 
John. R. 450. Vide Door; House; Search 
Warrant. 

SELECTI JUDICES. Judges among 
the Romans who were selected very much 
like our juries. They were returned by the 
praetor, drawn by lot, subject to be chal¬ 
lenged and sworn. 3 Bl. Com. 3GG. 

SELF-DEFENCE, crim. law . The right 
to protect one’s person and property from 
injury. 

2. It will be proper to consider, 1. The 
extent of the right of self-defence. 2. % 
whom it may be exercised. 3. Against 
whom. 4. For what causes. 

3. —1. As to the extent of the right, it 
may be laid down, first, that when threat¬ 
ened violence exists, it is the duty of the 
person threatened to use all prudent and 
precautionary measures to prevent the at¬ 
tack ; for example, if by closing a door 
which was usually left open, one could pre¬ 
vent an attack, it would be prudent, and 
perhaps the law might require, that it should 
be closed, in order to preserve the peace, 
and the aggressor might in such case be 
held to bail for his good behaviour; secondly, 
if, after having taken such proper precau¬ 
tions, a party should be assailed, he may 
undoubtedly repel force by force, but in 
most instances he cannot, under the pretext 
that he has been attacked, use force enough 
to kill the assailant or hurt him after he has 
secured himself from danger; ns, if a per¬ 
son unarmed enters a house to commit a 
larceny, while there he does not threaten 
any one, nor does any act which manifests 
an intention to hurt any one, and there ara 
a number of persons present, who may easily 
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secure him, no one will be justifiable to do 
him any injury, much less to kill him ; he 
ought to be secured and delivered to the 
public authorities. But when an attack is 
made by a thief under such circumstances, 
and it is impossible to ascertain to what ex¬ 
tent lie mav push it, the law does not require 
the party assailed to weigh with great nicety 
the probable extent of the attack, and he 
may use the most violent means against his 
assailant, even to the biking of his life. 
For homicide may be excused, se defendendo, 
where a man has no other probable means 
of preserving his life from one who attacks 
him, while in the commission of a felony, 
or even on a sudden quarrel, lie beats him, 
so that lie is reduced to this inevitable ne¬ 
cessity. Hawk. bk. 2, c. 11, s. 13. And 
the reason is that when so reduced, he can¬ 
not call to his aid the power of society or 
<*f the commonwealth, and, being unpro¬ 
tected by law, he reassumes his natural 
rights, which the law sanctions, of killing 
his adversary to protect himself. Tonll. 
Dr. Civ. Fr. liv. 1, tit. 1, n. *210. Sec 
Pampln Rep. of Selfridge’s Trial in 1S0G ; 

2 Swift’s Ev. 283. 

1-—The party attacked may un¬ 
doubtedly defend himself, and the law 
further sanctions the mutual and reciprocal 
defence of such as stand in the near rela¬ 
tions of husband and wife, parent and child, 
and master and servant. In these cases, if 
the party himself, or any of these his rela¬ 
tions, be forcibly attacked in their person or 
property, it is lawful for him to repel force 
by force, for the law in these cases respects 
the passions of the human mind, and makes 
it lawful in him, when external violence is 
offered to himself, or to those to whom he 
bears so near a connexion, to do that im¬ 
mediate justice to which he is prompted 
by nature, and which no prudential motives 
are strong enough to restrain. 2 Roll. Ab. 
5-16 ; 1 Chit. Pr. 592. 

—‘3* The party making the attack may 
he resisted, and if several persons join in 
such attack they may all be resisted, and 
one may be killed although he may not hiin- 
B?lf have given the immediate cause for 
such killing, if by his presence and his 
acts, he has aided the assailant. See Con¬ 
spiracy. 

0— E The cases for which a man may 
defend himself are of two kinds; first, when 
a felony is attempted, and, secondly, when 
no Jelony is attempted or apprehended. 

7. 1st. A man may defend himself, and , 


i j even commit a homicide for the prevention 
of any forcible and atrocious crime, which 
if completed would amount to a felony : and 
of course .under the like circumstances, 
mayhem, wounding and battery would be 
excusable at common law. 1 East, P. C. 
271 ; 4 Bl. Com. 180. A man may repel 
force by force in defence of his person, pro¬ 
perty or habitation, against, any one who 
manifests, intends, attempts, or endeavors, 
by violence or surprise, to commit a forci¬ 
ble felony, such as murder, rape, robbery, 
arson, burglary and the like. In these 
cases he is not required to retreat, but lie 
may resist, and even pursue his adversary, 
until he has secured himself from all danger. 

8.—2d. A man may defend himself when 
no felony has been threatened or attempted ; 
1. When the assailant attempts to beat 
another and there is no mutual combat : 
as, where one meets another and attempts 
to commit or does commit an assault and 
battery on him, the person attacked may 
defend himself; and an offer or attempt to 
strike another, when sufficiently near, so that 
that there is danger, the person assailed may 
strike first, and is not required to wait until 
he has been Struck. Bull. N. P. 18 ; 2 
Roll. Ab. 547. 2. When there is a mutual 

combat upon a sudden quarrel. In these 
cases both parties are the aggressors; and 
if in the fight one is killed, it will be 
manslaughter at least, unless the survivor 
can prove two things: 1st. That before the 
mortal stroke was given he had refused any 
further combat, and had retreated as far as 
he could with safety ; and 2d. That lie 
killed his adversary from necessity, to avoid 
his own destruction. 

9. A man may defend himself against 
animals, and he may during the attack kill 
them, but not afterwards. 1 Car. & P.106; 
13 John. 312; 10 John. 365. 

10. As a general rule no man is allowed 
to defend himself with force if he can apply 
to the law for redress, and the law gives him 
a complete remedy. See Assault; Battery ; 
Necessity; Trespass. 

SELECTMEN. The name of certain 
officers in several of the United States, who 
are invested by the statutes of the several 
states with various powers. 

SELLER, contracts. One who disposes 
of a thing in consideration of money; a 
vendor. 

2. This term is more usually applied in 
the sale of chattels, that of vendor in the 
sale of estates. 
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3. The duties of the seller are, 1. To 
deal with fairness. 2. To deliver the thing 
sold at the time and place appointed, and 
to take care of it until delivery ; but when 
everything the seller has to do with the 
goods is complete, the property and the risk 
of accident to the goods, rests in the buyer, 
even before delivery or payment. Noy’s 
Max. cli. 24; 7 East, 571 ; 2 Bl. Com. 448. 
3. To warrant the title of personal property 
when he sells it as his own, when it is in his 
possession. 2 Kent, Com. 374; 1 Lord 
Raym. 503 ; 1 Salk. 210. 

4. The rights of the seller are, 1. To 
be paid the price agreed upon. 2. To be 
indemnified for any expenses he may have 
incurred to preserve the thing sold for the 
buyer, after the title to it has passed to the 
latter. 3. To stop the thing in transitu, 
when the buyer has failed and the price has 
not been paid. See Stoppage in transitu . 
Vide Purchaser , and the authorities there 
cited; Bouv. Inst. Index, h. t. 

SEMBLE. A French word which signi¬ 
fies, it seems . It is commonly used before 
the statement of a point of law which has 
not been directly settled ; but about which 
the court have expressed an opinion, and 
intimated what it is. 

SEMI-PROOF, civ . law . Presumptions 
of fact are so called. This degree of proof 
is thus defined : u Non est ignorandum, 
probatioucm semiplenam earn esse, per quam 
rei gestae tides aliqua fit judici; non tamen 
tanta ut jure debeat in pronuncianda sen- 
tentia earn sequi.” Mascardus, De Prob. 
vol. 1, Quaest. 11, n. 1, 4. 

SEMINAUFRAGIUM. A term used by 
Italian lawyers, which literally signifies 
half-shipwreck^ and by which they under¬ 
stand the jetsam, or casting merchandise 
into the sea to prevent shipwreck. Locre, 
Esp. du Code de Com. art. 409. It also 
signifies the state of a vessel which has been 
so much injured by tempest or accident, 
that to repair the damages, after being 
brought into port, and prepare her for sea, 
would cost more than her worth. 4 Law 
Rep. 120. 

SEMPER PARATUS. The name of a 
plea by which the defendant alleges that he 
lias always been ready to perform what is 
demanded of him. 3 Bl. Com. 303. The 
same as Tout temps prist . (q. v.) 

SEN. This is said to be an ancient word 
which signified justice. Co. Litt. 61 a. 

SENATE, government . The less nume¬ 
rous branch of the legislature. 


2. The constitution of the United States, 
article 1, s. 3, cl. 1, directs that u the senate 
of the United States shall be composed of 
two senators from each state, chosen by the 
legislature thereof for six years ; and each 
senator shall have one vote.” “ The vice 
president of the United States,” to use the 
language of the constitution, art. 1, s. 3, ch 
4, “ shall be president of the senate, but 
shall have no vote unless they be equally 
divided.” In the senate each state in its 
political .capacity, is represented upon 
a footing of perfect equality, like a con¬ 
gress of sovereigns or ambassadors, or 
like an assembly of peers. It is unlike 
the house of representatives where the 
people are represented. Story, Const, 
ch. 10. 

3. The senate of the United States is 
invested with legislative, executive and judi¬ 
cial powers. 

4. —1. It is a legislative body whose 
concurrence is requisite to the passage of 
every law. It may originate any bill, except 
those for raising revenue, which shall origi¬ 
nate in the house of representatives ; but 
the senate may propose or concur with 
amendments as on other bills. Const, art. 
1, s. 7, cl. 1. 

5. —2. The senate is invested with execu¬ 
tive authority in concluding treaties and 
making appointments. Vide President of the 
United States of Jlmerica . 

6. —3. It is invested with judicial power 
when it is formed into a court for the trial 
of impeachments. See Courts of the United 
States . 

7. In most of the states the less nume¬ 
rous branch of the legislature bears the 
title of senate. In such a body the people 
are represented as well as in the other 
house. Vide article Congress ; and, for the 
senates of the several states, the name of 
each state. See, also, articles Courts of the 
United States , I; House of Representatives; 
Vice-President of the United States. 

SENATOR, government. One who is a 
member of a senate. 

2. u No person shall be a senator [of 
the national senate] who shall not have 
attained the age of thirty years, and been 
nine years a citizen of the United. States, 
and who shall not when elected, be an inha¬ 
bitant of that state for which he shall be 
chosen.” Const. U. S. art. 1, s. 3, cl. 5. 
Vide 1 Kent, Com. 224; Story on the Const. 

§ 726 to 730. 

SENATUS CONSULTUM, civ . law . 
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A decree or decision of tbc Roman senate, 
which had the force of law. 

2. When the Roman people had so 
increased that there was no place where 
they could meet, it was found necessary to 
consult the senate instead of the people, 
both on public affairs and those which 
related to individuals. The opinion which 
was rendered on such au occasion was called 
sermtus consult urn. lust. 1,2, 5 ; Clef des 
Lois Rom. h. t. : Merl. Repert. h. t. These 
decrees frequently derived their titles from 
the names of the consuls or magistrates who 
proposed them : as, senatns-consultum Clau¬ 
dia until, Libonianum, Velleianum, &c. from 
Claudius, Libonius, Valleius. Ail. Pand. 30. 

SENESCHALLUS. A steward. Co. 
Ljtt. 61 a. 

SENILITY. The state of being old. 

2. Sometimes in this state it is exceed¬ 
ingly difficult to know whether the indivi¬ 
dual is or is not so deprived of the powers 
of his mind as to be unable to manage his 
affairs. In general, senility is merely a loss 
of energy in some of the intellectual opera¬ 
tions, while the affections remain natural 
and unperverted : such a state may, how¬ 
ever, be followed by actual dementia or 
idioev. 

3. When on account of senility the party 
is unable to manage his affairs, a committee 
will be appointed as in case of lunacy. 1 
Coll, on Lunacy, 66 ; 2 John. Ch. R. 232 ; 
12 Yes. 446 ; 4 Call’s R. 423 ; 5 John. Ch. 
R. 158 ; 8 Mass. 129 ; 2 Ves. sen. 407; 
19 Ves. 285 ; 2 Cyclop, of Pract. Med. 872. 
See A%ed Witness. 

SENIOR. The elder. This addition is 
sometimes made to a man’s name, when two 
persons bear the same, in order to distin¬ 
guish them. In practice when nothing is 
mentioned, the senior is intended. 3 Miss. 
R. 59. See Junior . 

SENTENCE. A judgment, or judicial 
declaration made by a judge in a cause. 
The term judgment is more usually ap¬ 
plied to civil, and sentence to criminal 
proceedings. 

2. Sentences are final, when they put an 
end to the case; or interlocutory, when 
they settle only some incidental matter 
which has arisen in the course^of its pro¬ 
gress. Vide Aso & Man. Inst. B. 3, t. 8, 
c. 1. 

SEPARALITER. Separately. 

2. This word is sometimes used in 
indictments to show that the defendants 
ire charged separately with offences, which, 
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without the addition of this word, would 
seem, from the form of the indictment, to 
be charged jointly ; as, for example, when 
two persons are indicted together for per¬ 
jury, and the indictment states that A. and 
B came before a commissioner, &c., this is 
alleging that they were both guilty of the 
same crime, when by law their crimes are 
distinct, and the indictment is vicious ; but 
if the word separaliter is used, then the 
affirmation is that each was guilty of a sepa¬ 
rate offence. 2 Hale, P. C. 174. 

SEPARATE ESTATE. That which 
belongs to one only of several persons ; as, 
the separate estate of a partner, which does 
not belong to the partnership. 2 Bouv. 
Inst. n. 1519. 

2. The separate estate of a married 
woman, is that which belongs to her, and 
over which her husband has no right in 
equity. It may consist of lands or chattels. 
4 Barb. S. C. Rep. 407 ; 1 Const. R. 452 ; 
4 Bouv. Inst. n. 3996. 

Separate maintenance, contracts . An 
allowance made by a husband to his wife 
for her separate support and maintenance. 

2. When this allowance is regularly 
paid, and notice of it has been given, no 
person who has received such notice will be 
entitled to recover against the husband for 
necessaries furnished to the wife, because 
the liability of the husband, depends on a 
presumption of authority delegated by him 
to the wife, frhich is negatived by the facts 
of the case, 2 Stark. Ev. 699. 

Separate trial, practice . The trial of 
one person by himself, when he is jointly 
indicted with others, for an alleged offence. 

2. On a joint indictment against two or 
more defendants for a crime of misdemeanor, 
it is in the discretion of the court whether 
to allow a separate trial for each prisoner, 
or to order the whole of them to be tried 
together. 1 Baldw. Rep. 8T; 12 Wheat. 
480; 5 Serg. & Rawle, 60 ; but see 1 Pet. 
C. C. Rep. 118. 

SEPARATION, contracts. When the 
husband and wife agree to live apart they 
are said to have made a separation. 

2. Contracts of this kind are generally 
made by the husband for himself and by the 
wife with trustees. 4 Paige’s R. 516 ; 3 
Paige’s R. 483 ; 5 Bligh, N. S. 389 ; 1 
Dow & Clark, 519. This contract does not 
affect the marriage, and the parties may at 
any time agree to livp together as husband 
and wife. The husband who has agreed to 
a total separation cannot bring an action for* 
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criminal conversation with the wife. Roper, 
Husb. and Wife, passim; 4 Vin. Ab. 173 ; 
2 Stark. Ev. 698 ; Shelf, on Mar. & Div. 
cb. 6, p, 608. 

3. Reconciliation after separation super¬ 
sedes special articles of separation in courts 
of law and equity. 1 Dowl. P. C. 245; 2 
Cox, R. 105 ; 3 Pro. C. C. 619, n.; 11 Yes. 
532. Publ ic policy forbids that parties 
should be permitted to make agreements 
for themselves to hold good whenever they 
choose to live separate. 5 Bligh, N. S. 
367, 375 ; and see 1 Carr. & P. 36. See 

5 Bligh, N. S. 339; 2 Dowl. P. C. 332 ; 2 
C. & M. 388 : 3 John. Ch. R. 521 ; 2 Sim. 

6 Stu. 372: 1 Edw. R. 380 ; Desaus. R. 
45, 198 ; 1 Y. & C. 28 ; 11 Ves. 526 ; 2 
East, R. 283 ; 8 N. IL Rep. 350; 1 Hoff. 
R. 1. 

SEPULCHRE. The place where a corpse 
is buried. The violation of sepulchres is a 
misdemeanor at common law. Vide Dead 
bodies . 

TO SEQUESTER, civil and eccles. law . 
To renounce. Example, when a widow 
comes into court and disclaims having any¬ 
thing to do, or to intermeddle with her de¬ 
ceased husband’s estate, she is said to 
sequester. Jacob, L. D. h. t. 

SEQUESTRATION, chancery practice . 
The process of sequestration is a writ of 
commission, sometimes directed to the 
sheriff, but most usually, to four or more 
commissioners of the complainant’s own 
nomination, authorizing them to enter upon 
the real or personal estate of the defendant, 
und to take the rents, issues and profits 
into their own hands, and keep possession 
of, or pay the same as the court shall order 
and direct, until the party who is in con¬ 
tempt shall do that which he is enjoined to 
do, and w^hieh is specially mentioned in the 
writ. 1 Harr. Ch. 191; NewL Ch. Pr. 
18 ; Blake’s Ch. Pr. 103. 

2. Upon the return of non est inventus 
to a commission of rebellion, a sergeant-at- 
arms may be moved for; and if he certifies 
that the defendant cannot be taken, a mo¬ 
tion may be made upon his certificate, for 
an order for a sequestration. 2 Madd. 
Chan, 203; Newl. Ch. Pr. 18; Blake’s 
Ch. Pr. 103. 

3. Under a sequestration upon mesne 
process, as in respect of a contempt for 
want of appearance or answer, the seques¬ 
trators may take possession of the party’s 
personal property and keep him out of pos¬ 
session ; but no sale can take place, unless 


perhaps to pay expenses ; for this process 
is only to form the foundation of taking the 
bill pro confesso . After a decree it may he 
sold. See 3 Bro. C. C. 72 ; 2 Cox, 224 ; 
1 Ves. jr. 86 ; 3 Bro. C. C. 372 ; 2 Mad l. 
Ch. Pr. 206. 

See, generally, as to this species of se¬ 
questration, 19 Vin. Abr. 325 : Bac. Ab. 
h. t.; Com. Dig. Chancery, D 7, Y 4; 1 
Hov. Supp. to Ves. jr. 25 to 29 ; 1 Yern. 
by Raith. 58, note 1 ; Id. 421, note 1. 

Sequestration, contracts . A species 
of deposit, which two or more persons, en¬ 
gaged in litigation about anything, make of 
the thing in contest to an indifferent per¬ 
son, who binds himself to restore it w T hen 
the issue is decided, to the party to whom 
it is adjudged to belong. Louis. Code, art. 
2942 ; Story on Bailm. § 45. Vide 19 Vin. 
Ab. 325; 1 Supp. to Ves. jr. 29: 1 Vern. 
58, 420 ; 2 Ves. jr. 23 ; Bac. Ab. b. t. 

2. This is called a conventional seques¬ 
tration, to distinguish it from a judicial 
sequestration, which is considered in .the 
preceding article. See Dalloz, Diet, mot 
Sequestre. 

Sequestration, Louisiana practice . The 
Code of Practice in civil cases in Louisi¬ 
ana, defines and makes the following pro¬ 
visions on the subject of sequestration. 

Art. 269. Sequestration is a mandate 
of the court, ordering the sheriff, in certain 
cases, to take in his possession, and to keep, 
a thing of which another person has the 
possession, until after the decision of a suit, 
in order that it be delivered to him who 
shall be adjudged entitled to have the pro¬ 
perty or possession of that thing. This is 
what is properly called a judicial sequestra- 
tian. Vide 1 Mart. R. 79; 1 L. R. 439: 
Civil Code of Lo. 2941, 2948. 

2. —Art. 270. In this acceptation, the 
w r ord sequestration does not mean a ju¬ 
dicial deposit , because sequestration may 
exist together with the right of administra¬ 
tion, while mere deposit does not admit it. 

3. —Art. 271. All species of property, 
real or personal, as well as the revenue pro¬ 
ceeding from the same, may be sequestered. 

4. —Art. 272. Obligations and titles 
may also be sequestered, when their owner¬ 
ship is in dispute. 

5. —Art. 273. Judicial sequesti ation is 
generally ordered only at the request of 
one of the parties to a suit; there arc 
cases, nevertheless, where it is decreed by 
the court without such request, or is the 
consequence of the execution of judgments 
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0.—Art. 274. The court may order, ex 
officio, the sequestration of real property in 
suits, where the ownership of such propcrt 3 r 
is in dispute, and when one of the con¬ 
tending parties does not seem to have a 
more apparent right to the possession than 
the other. In such eases, sequestration 
may be ordered to continue, until the ques¬ 
tion of ownership shall have been decided. 

7._Art. 275. Sequestration may be 

ordered, at the request of one of the 
parties in a suit, in the following cases. 
1. When one, who had possessed for more 
than one year, has been evicted through 
violence, and sues to be restored to his pos¬ 
session. 2. When one sues for the posses¬ 
sion of movable property, or of a slave, 
and fears that the party having possession, 
may ill treat the slave, or send either that 
slave, or the property in dispute, out of the 
jurisdiction of the court, during the pen¬ 
dency of the suit. 3. When one claims 
the ownership, or the possession of real 
property, and has good ground to appre¬ 
hend, that the defendant may make use of 
his possession, to dilapidate, or to waste 
the fruits or revenues produced by such 
property, or convert them to his own use. 
4. When a woman sues for a separation 
from bed and board, or only for a separation 
of property from her husband, and has 
reason to apprehend that he will ruin her 
dotal property, or waste the fruits or reve¬ 
nues produced by the same during the 
pendency of the action. 5. When one has 
petitioned for a stay of proceedings, and a 
meeting of his creditors, and such creditors 
fear that he may avail himself of such stay 
of proceedings, to place the whole, or a 
part of his property, out of their reach. 
6. A creditor by special mortgage shall 
have the power of sequestering the mort¬ 
gaged property, when he apprehends that it 
will be removed out of the state before he 
can have the benefit of his mortgage, and 
will make oath of the facts which induced 
his apprehension. 

8.—Art. 276. A plaintiff, wishing to 
obtain an order of sequestration in any one 
of the cases above provided, must annex to 
the petition in which he prays for such an 
order, an affidavit, setting forth the cause 
for which he claims such order : he must, 
besides, execute his obligation in favor of 
the defendant, for such sum as the court 
shall determine, with the surety of one good 
and solvent person, residing within the 
jurisdiction of the court, to be responsible 
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for such damages as the defendant may sus¬ 
tain, in ease such sequestration should have 
been wrongfully obtained. 

9. —Art. 277. When security is given 
in order to obtain the sequestration of real 
property which brings a revenue, the judge 
must require that it be given for an amount 
sufficient to compensate the defendant, not 
only for all damage which lie may sustain, 
but also for the privation of such revenue, 
during the pendency of the action. 

10. —Art. 278. The plaintiff, wbcu he 
prays for a sequestration of the property of 
one who has failed, is not required to give 
such security, though that property bring in 
a revenue. 

11. —Art. 279. A defendant, against 
whom a mandate of sequestration lias been 
obtained, except in cases of failure, may 
have the same set aside, by executing his 
obligation in favor of the sheriff, with one 
good and solvent surety, for whatever 
amount the judge may determine, as being 
equal to the value of the property to be left 
in his possession. 

12. —Art. 280. The security thus given 
by the defendant, when the property seques¬ 
trated consists in movables or in slaves, 
shall be responsible that he shall not send 
away the same out of the jurisdiction of the 
court; that lie shall not make an improper 
use of them ; and that he will faithfully 
present them, after definitive judgment, in 
case lie should be decreed to restore the 
same to the plaintiff. 

13. —Art. 281. As regards landed pro¬ 
perty, this security is given to prevent the 
defendant, while in possession, from wasting 
the property, and for the faithful restitution 
of the fruits that he may have received 
since the demand, or of their value in the 
event of his being cast in the suit. 

14. —Art. 282. When the sheriff has 
sequestered property pursuant to an order 
of the court, he shall, after serving the pe¬ 
tition and the copy of the order of seques¬ 
tration on the defendant, send his return in 
writing to the clerk of the court which gave 
the order, stating in the same in what man¬ 
ner the order was executed, and annex to 
such return a true and minute inventory of 
the property sequestered, drawn by him, in 
the presence of two witnesses. 

15. —Art. 283. The sheriff, while he 
retains possession of sequestered property, 
is bound to take proper care of the same, 
and to administer the same, if it be of such 
nature as to admit of it, as a prudent father 
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of a family administers his own affairs. He 
may confide them to the care of guardians 
or overseers, for whose acts he remains re* 
sponsible, and he will be entitled to receive 
a just compensation for his administration, 
to be determined by the court, to be paid 
to him out of the proceeds of the property 
sequestered, if judgment be given in favor 
of the plaintiff. 

SEQUESTRATOR. One to whom a 
sequestration is made. 

2. A depositary of this kind cannot 
exonerate himself from the care of the thing 
sequestered, in his hands, unless for some 
cause rendering it indispensable that he 
should resign his trust. Louis. Code, art. 
*2947. See Stakeholder . Sequestrators 
are also officers appointed by a court of 
chancery, and named in a writ of seques¬ 
tration. As to their powers and duties, see 
2 Madd. Ch. Pr. 205, 6 ; Blake’s Ch. Pr. 
103; Newl.Ch.Pr. 18,19; 1 Harr, Ch. 191. 

SERF. During the feudal times certain 
persons who were bound to perform very 
onerous duties towards others, were so 
called. Poth. Des Personnes, p. 1, t. 1, a. 
0, s. 4. There is this essential difference 
between a serf and a slave; the serf was 
bound simply to labor on the soil where he 
was born, without any right to go elsewhere 
without the consent of his lord ; but he was 
free to act as he pleased in his daily action : 
the slave on the contrary is the property of 
his master, who may require him to act as 
he pleases in every respect, and who may 
sell him as a chattel. Lepage, Science du 
Droit, c. 3, art. 2, § 2. 

SERGEANT or SERJEANT, Engl . 
law. An officer in the courts of the highest 
grade among the practitioners of the law. 

Sergeant or Serjeant, in the army . 
An inferior officer of a company of foot, or 
troop of dragoons, appointed to see disci¬ 
pline observed, to teach the soldiers the 
exercise of their arms, and to order, 
straighten and form ranks, files, &c. 

Sergeant at arms. An officer ap¬ 
pointed by a legislative body, whose duties 
are to enforce the orders given by such 
bodies, generally under the warrant of its 
presiding officer. 

SERIATIM. In a series, severally ; as, 
the judges delivered their opinions seriatim. 

SERJEANTY, Eng . law . A species 
of service which cannot be due or performed 
from a tenant to any lord but the king : and 
is either grand or petit serjeanty. 

SERVANTS, (negro or mulatto,) in ' 


Pennsylvania . By the fourth section of the 
act for the gradual abolition of slavery, 
passed the first day of March, 1780, 1 
Smith’s Laws of Penn. 492, it is “ provided 
that every negro or mulatto child, born 
within this state after the passing of this 
act, (who would in case this act had not 
been made, Lave been a servant for years, 
or fife, or a slave) shall be by virtue of this 
act the servant of such person, or his 
assigns who would in such case have been 
entitled to the service of such child, until 
such child attain unto the age of twenty- 
eight years, in the manner and on the con¬ 
ditions, whereon servants bound by inden¬ 
ture for four years are or may he retained 
or liolden ; and shall be liable to like cor¬ 
rection and punishment, and entitled to like 
relief, in case he be evilly treated by his 
master, and to like freedom dues and pri¬ 
vileges, as servants bound by indenture for 
four years are entitled, unless the person to 
whom such services belong shall abandon 
his claim to the same; in which case the 
overseers of the poor where such child shall 
be abandoned shall by indenture bind out 
every such child so abandoned as an appren¬ 
tice for a time not exceeding the age herein¬ 
before limited for the service of such child¬ 
ren.” And by the thirteenth section it is 
enacted, “ that no covenant of personal ser¬ 
vitude or apprenticeship whatsoever shall be 
valid or binding on a negro or mulatto for 
a longer time than seven years, unless such 
servant or apprentice were at the com¬ 
mencement of such servitude or apprentice¬ 
ship, under the age of twenty-one years, in 
w r hich case such negro or mulatto may be 
holden as a servant or apprentice, respect¬ 
ively, according to the covenant, as the 
case shall be, until he shall attain the age 
of twenty-eight years, but no longer.” See 
G Binn. 204 ; 1 Browne’s R. 369, n. 

2. The act requires that a register of 
such children as would have been slaves 
shall be kept by a public officer therein 
designated. The want of registry entitles 
such child to freedom. 

Servants. In Louisiana they are divided 
into free servants and slaves. See Slaves; 
Slavery . 

2. Free servants are, in general, all free 
persons who let, hire, or engage their ser¬ 
vices to another in the state, to be employed 
therein at any work, commerce, or occupa¬ 
tion whatever, for the benefit of him who 
has contracted with them, for a certain sum 
or retribution, or upon certain conditions. 
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3. There are throe kinds of free servants 
in the state, to wit : 

4. -1, Those who only hire out their 
services by the day, week, month, or year, 
in consideration of certain wages. 

5. —2. Those who engage to serve for a ! 
fixed time for a certain consideration, and , 
who are therefore considered not as having | 
hired out, but as having sold their services. 

G.—3. Apprentices ; that is, those who 
disrate to serve any one, in order to learu 
some" art, trade, or profession. Civ. Code 
of Lo. art. loo, 156, 157. I 

Servants, menial . Domestics ; those ; 

who receive wages, and who are lodged and 
fed in the house of another, and who arc ; 
employed in his services. Such servants j 
are not particularly recognized by law. They i 
are called menial servants, or domestics, | 
from living infra moenia, within the walls 
of the house. 1 Bl. Com. 324 ; Wood’s 
Inst. 53 ; 1 Sw. Syst. 218. The right of 
the master to their services in every respect 
is grounded on the contract between them. 

2. Laborers, or persons hired by the 
day’s work, or any longer time, are not 
considered servants. 1 Sw. Syst. 218; 5 
Binn. 167 ; 3 Serg. & Rawle, 351. Vide 
12 Yes. 114; 2 Vern. 546 ; 16 Yes. 486 : i 
1 Hop. on Leg. 121; 3 Deac. & Chit. 332 ; j 
1 Mont. & Bligh. 413; 2 Mart. N. S. 652; ! 
Poth. Proe. Civ. sect. 2, art. 5, § 5 ; Potli. | 
Ob. n. 710, 828, Fiench ed.- 9 Toull. n. 
314 ; Domestic; Operative . 

SERYI. This name was given by the 
Romans to their slaves; they were so called 
from servare , to preserve, from the ancient 
practice of the generals of the army, who 
were accustomed to sell their captives, and 
preserved them rather than kill them : servi 
autem ex eo appellati sunt, quod impera- 
tores captivos vendere, ac per hoc servare, 
nec oecidere solent. Inst. 1, 3, 3. 

SERVICE, contracts . The being em¬ 
ployed to serve another. 

2. In eases of seduction, the gist of the I 
action is not injury which the seducer has 
inflicted on the parent by destroying his 
peace of mind, and the reputation of his 
child, but for the consequent inability to 
perform those services for which she was 
accountable to her master or her parent, 
who assumes this character for the purpose. 
Vide Seduction , and 2 Mees. & W. 539; 7 
Car. & P. 528. 

Service, feudal law. That duty which 
the tenant owes to his lord, by reason of bis 
fee or estate. 


2. The services, in respect of their 
quality, were either free or base, and in 
respect of their quantity and the time of 
exacting them, were either certain or un¬ 
certain. 2 Bl. Com. 62. 

3. In the civil law by service is some¬ 
times understood servitude, (q. v.) 

Service, practice. To execute a writ or, 
process ; as, to serve a writ of capias signi¬ 
fies to arrest a defendant under the process ; 
Kirby, 48 ; 2 Aik. R. 338 ; 11 Mass. 181; 
to serve a summons, is to deliver a copy of 
it at the house of the party, or to deliver it 
to him' personally, or to read it to him ; 
notices and other papers are served by de¬ 
livering the same at the house of the party, 
or to him in person. 

2. When the service of a writ is pre¬ 
vented by the act of the party on whom it 
is to be served, it will, in general, be suf¬ 
ficient if the officer do everything in his 
power to serve it. 39 Eng. 0. L. R. 431 ; 
j 1 M. & G. 238. 

SERVIENT, civil law . A term applied 
to an estate or tenement by which a servi¬ 
tude is due to another estate or tenement. 
See Dominant; Servitude. 

SERVITUDE, civil law . A term which 
indicates the subjection of one person to 
another person, or of a person to a thing, or 
of a thing to a person, or of a thing to a 
thing. 

2. Hence servitudes are divide^ into 
real, personal, and mixed. Lois ‘ de£ Bat. 
P. 1, c. 1. 

3. A real or predial servitude is a charge 
laid on an estate for the use and utility of 
another estate belonging to another proprie¬ 
tor. Louis. Code, art. 643. When used 
without any adjunct, the word servitude 
means a real or predial servitude. Lois des 
Bat. P. 1, c. 1. 

4. The subjection of one person to an 
other is a purely persoual servitude ; if it 
exists in the right of property which a per¬ 
son exercises over another, it is slavery. 
When the subjection of one person to an¬ 
other is not slavery, it consists simply in 
the right of requiring of another what he is 
bound to do, or not to do ; this right arises 
from all kiuds of contracts or quasi con 
tracts. Lois des Bat. P. 1, e. 1, art. 1. 

I 5. The subjection of persons to things or 
of things to persons, are mixed servitudes. 
Lois des Bat. P. 1, c. 1, art. 2. 

6. Real servitudes are divided into rural 
and urban. Rural servitudes are those 
[ which are due by an estate to another 
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estate, such as the right of passage over 
the serving estate, or that which owes the 
servitude, or to draw water from it, or to water 
cattle there, or to take coal, lime and wood 
from it, and the like. Urban servitudes are 
those which are established over a building 
for the convenience of another, such as the 
. right of resting the joists in the wall of the 
serving building, of opening window's which 
overlook the serving estate, and the like. 
Diet, de Jurisp. tit. Servitudes. 

See, generally, Lois des Eat. Part 1 ; 
Louis. Code, tit. 4; Code Civil, B. 2, 
tit. 4; This Diet. tit. Ancient Lights; 
Easements; Ways; Lalaure, Des Servitudes, 
passim. 

SERVITUDES, NATURAL, civil law . 
Those servitudes which arise in consequence 
of the nature of the soil. * 

2. m By law the inferior heritages are 
submitted in relation to the natural flow of 
waters, and the like, to the superior. An 
inferior field is, therefore, subject to the 
injury or prejudice which the situation of 
the ground, in its natural state, may 
cause it. 

Servitudes, personal . Those by which 
the property of a subject, in Scotland, is 
burdened in favor, not of a tenement, but 
of a person. Ersk. Pr. L. Scot. B. 2, t. 9, 
s. 23. Life-rent is the only personal servi¬ 
tude there. 

SEE VITUS, civil law. A service or 
servitude ; a burden imposed by law, or the 
agreement of parties upon certain persons, 
for the benefit of others; or upon one estate 
for the advantage of another, or for the 
benefit of another person than the ow r ncr. 

Servitus. Servitude ; slavery ; a state 
of bondage. u Servitus autem est consti¬ 
tution say the Institutes of Justinian, 1, 3, 
2, “ qua quis dominio alieno contra naturarn 
subjicitur.” Servitude is a disposition of 
the law of nations, by which, against com¬ 
mon right, one man has been subjected to 
the dominion of another. See Bract. 4 b ; 
Co. Litt. 116. 

Servitus luminum, civil law. The name 
of a servitude by which an obligation is im¬ 
posed on the owner of a house to allow 
windows or lights to be put in his wall by 
the owner of the adjoining house. Dig* 4, 
14, 40. 

Servitus stillicidii, civil law . The 
name of a servitude which obliges the 
owner of an estate to receive, or his right 
to turn aside, the droppings or stream from 
his neighbor’s house. Dig. 8, 2, 20 and 


21, 41 , \ oet, h. t. n. 13. A jdc *S (till* 
cidium. 

Servitus tigni immittendi, civil law . 
The name of a servitude which consists in 
requiring him who owes it, to permit his 
neighbor to place his joists on his wall. ]t 
differs from the servitude Oneris ferendi . 
(q. v.) in this, that in the former the owner 
of the servient building is bound to repair 
and rebuild the wall; whereas, in the latter 
he is not. Dig. lib. 8, § 2. 

SESSION. The time during which a 
legislative body, a court or other assembly' 
sits for the transaction of business; as, a 
session of congress, which commences on 
the day appointed by the constitution, and 
ends when congress finally adjourns before 
the commencement of the next session ; the 
session of a court, which commences at the 
day appointed by law, and ends when the 
court finally rises ; a term. 

Session court, or court of session. 
The highest civil court in the kingdom of 
Scotland. The judges, called lords of the 
session, are fifteen in number. 

2. It has extensive original jurisdiction, 
and its powers of review as a court of appeal 
have no limits. In 1808, it was divided 
into two chambers, called the first and 
second division ; the lord president and 
seven judges constituting the former, and 
the lord justice clerk, who is head of the 
court qf justiciary, with six judges, the latter. 
These divisions have independent but co¬ 
ordinate jurisdiction. 

3. The high court of justiciary, or su¬ 
preme criminal jurisdiction for Scotland. 

I consists of six judges, who arc lords of the 
session, the lord justice clerk presiding. In 
this court the number of the jury is fifteen, 
and a majority decides. The court of ses¬ 
sion is divided into the inner house and 
outer house, with appeal from the latter to 
the former, and from the funner to the 
house of lords of the United Kingdom. 
Encycl. Amer. 

SET, contracts. Foreign bills of exchange 
are generally drawn in parts : as, “ pay this 
my first hill of exchange, second and third 
of the same tenor and date not paid the 
whole of these parts, which make but one 
brll, are called a set. Chit. Bills, 175, 6, 
(edition of 1836); 2 Pardess. n. 342. 

TO SET ASIDE. To annul; to make 
void ; as to set aside an award. 

2. When proceedings are irregular they 
may be set aside on motion of the party 
whom they injuriously affect. 
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SET-OFF, contracts^ practice. Defalca¬ 
tion; (q. v.) a demand which a defendant 
makes against the plaintiff in the suit for 
the purpose of liquidating the whole or a 
part of his claim. 

2. A set-off was unknown to the com¬ 
mon law, according to which mutual debts 
were distinct and inextiuguisliable except 
bv actual payment or release. 1 Rawle’s 
R. 293 : Babb, on Set-off, 1. 

3. The statute 2 Geo. II., c. 22, which 
has been generally adopted in the United 
States, with some modifications, however, 
allowed, in cases of mutual debts, the de¬ 
fendant to set his debt against the other, 
either by pleading it in bar, or giving it in 
evidence, when proper notice had been 
given of such intention, under the general 
issue. The statute being made for the benefit 
of the defendant,is not compulsory; 8 Watts, 
R. 39 ; the defendant may waive his right, 
and bring a cross action against the plaintiff. 
2 Campb. 594 ; 5 Taunt. 148 ; 9 Watts, R. 
179. 

4. It seems, however, that in some cases 
of intestate estates, and of insolvent estates, 
perhaps owing to the peculiar wordiug of 
the law, the statute has been held to operate 
on the rights of the parties before action 
brought, or an act done by either of them. 
2 Rawle’s R. 293 ; 3 Binn. Rep. 135; Bac. 
4b. Bankrupt K. 

5. Set-off takes place only in actions 
on contracts for the payment of money, as 
assumpsit, debt and covenant. A set-off is 
not allowed in actions arising ex delicto , as, 
upon the case, trespass, replevin or detinue. 
Bull. N. P. 181. 

6. The matters which may be set off, 
may be mutual liquidated debts or damages, 
but unliquidated damages cannot be set off. 

1 Black. R. 394; 2 John. 150 ; 8 Conn. 
325; 1 M’Cord, 7 ; 3 Wend. 400 ; 1 Stew. 
& Port. 19; 2 Yeates, 208 ; 1 Surnn. 471; 

2 Blackf. 31; 1 A. K. Marsh. 41: 6 Halst. 
397; 5 Wash. C. C. 232; 3 Bibb, 49; 2 
Caines, 33. The -statutes refer only to mu¬ 
tual unconnected debts; for at common 
law, when the nature of the employment, 
transaction or dealings necessarily consti¬ 
tute an account consisting of receipts and 
payments, debts and credits, the balance 
only is considered to be the debt, and there¬ 
fore in an action, it is not necessary in such, 
cases either to plead or give notice of set-off. 
4 Burr. 2221. 

7. In general, when the government is 
plaintiff, no set-off will be allowed. 9 Pet. 


319; 4 Dali. 303. See 9 Crancli, 313; 
Paine, 156. But when an act of congress 
authorizes such set-off, it may be made. 9 
Cranch, 213. 

8. Judgments in the Same rights may 
be set off against each other, at the discre¬ 
tion of the court. 3 Bibb, 233 ; 3 Watts, 
78; 3 Ilalst. 172; 4 Hamm. 90; 1 Stew. 

6 Port. 24; 7 Mass. 140, 144; 8 Cowen* 
126. Yid q Compensation; and also Montagu 
on Set-off; Babington on Set-off; 3 Stark. 
Ev. h. t. ; Amer. Dig. h. t.; Whart. Dig. 
b. t.; 3 Chit. Bl. Com. 304, n.; 1 Chit. PI. 
Index, h. t.; 8 Vin. Ab. 556 ; Bac. Ab. li. t.; 

1 Sell. Pr. 321; 5 Com. Dig. 595; 6 Id. 335 ; 

7 Id. 336 ; 8 Id. 927 ; Chit. Pr. Index, h. t.; 
Bouv. Inst. Index, h. t. Yide Facto?*. 

TO SETTLE. To adjust or ascertain ; 
to pay. 

2. Two contracting parties are said to 
settle an account, when they ascertain what 
is justly due by one to the other; when one 
pays the balance or debt due by him, he is 
said to settle such debt or balance. 11 Alab. 
R. 419. 

SETTLEMENT, domicil. The right 
which a person has of being considered as 
resident of a particular place. 

2. It is obtained in various ways, to 
wit: 1. By birth. 2. By the legal settle¬ 
ment of the father, in the case of minor 
children. 3. By marriage. 4. By con¬ 
tinued residence. 5. By the payment of 
requisite taxes. 6. By the lawful exercise 
of a public office. 7. By hiring and service 
for a year. 8. By serving an apprentice¬ 
ship ; and perhaps some others which depend 
upon the local statutes of the different 
states. Yide 1 Bl. Com. 363 ; 1 Dougl. 9: 

2 Watts’ Rep. 44, 342; 2 Penna. R. 432 ; 

5 Serg. & Rawle, 417; 2 Yeates’ R. 51; 

5 Binn. R. 81; 3 Binn. R. 22 ; G Serg. & 
Rawle, 103, 565 ; 10 Serg. & Rawle, 179. 
Yide Domicil . 

Settlement, contracts . The conveyance 
of an estate, for the benefit of some person 
or persons. 

2. It is usually made on the prospect 
of marriage, for the benefit of the married, 
pair, or one of them, or for the benefit of ^ 
some other persons, as their children. Such 
settlements vest the property in trustees 
upon specified terms, usually for the benefit 
of the husband and wife during their joint 
lives, and then for the benefit of the survi-. 
vor for life, and afterwards for the benefit 
of children. 

3. Ante-nuptial agreements of this kind 
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will be enforced in equity by a specific per¬ 
formance of them, provided they are fair 
and valid, and the intention of the parties is 
consistent with the principles and policy of 
law. Settlements after marriage, if made 
in pursuance of an agreement in writing 
entered into prior to the marriage, are valid, 
both against creditors and purchasers, 

4. When made without consideration, 
after marriage, and the property of the hus¬ 
band is settled upon his wife and children, 
the settlement will be valid against subse¬ 
quent creditors, if, at the time of the settle¬ 
ment heing made, he was not indebted; but, 
if he was then indebted, it will be void as 
to the creditors existing at the time of the 
settlement; 3 John. Ch. It. 481 ; 8 Wheat. 
R. 229 ; unless in cases where the husband 
received a fair consideration in value of the 
thing settled, so as to repel the presump¬ 
tion of fraud. 2 Yes. 16 ; 10 Ves. 139. 
Vide 1 Madd. Ch. 459 ; 1 Chit. Pr. 57 ; 2 
Kent, Com. 145; 2 Supp. to Ves. jr. 80, 
375 ; Rob. Fr. Conv. 188. See Atherl. on 
Mar. passim. 

5. The term settlement is also applied 
to an agreement by which two or more per¬ 
sons, who have dealings together, so far 
arrange their accounts, as to ascertain the 
balance due from one to the other ; and 
settlement sometimes signifies a payment in 
full. 

TO SEVER, practice. When defendants 
who are sued jointly have separate defences, 
they may in general sever, that is, each one 
rely on his own separate defence ; each may 
plead severally and insist on his own sepa¬ 
rate plea. See Severance. 

SEVERAL. A state of separation or 
partition. A several agreement or cove¬ 
nant, is one entered into by two or more 
persons separately, each binding himself for 
the whole ; a several action is one in which 
two or more persons are separately charged ; 
a several inheritance, is one conveyed so as 
to descend, or come to two persons sepa¬ 
rately by moieties. Several is usually op¬ 
posed to joint. Vide 3 Rawlc, 306. See 
Contract; Joint Contract; Parties to action. 

SEVERALTY, title to an estate . An 
estate in severalty is one which is held by 
the tenant in his own right only, without 
any other being joined or connected with 
him in point of interest, during the continu¬ 
ance of his estate. 2 Bl. Com. 179. Cruise, 
Big. 479, 480. 

SEVERANCE, pleading. When an 
action is brought in the name of several 


plaintiffs, in which the plaintiffs must of 
necessity join, and one or more of the per¬ 
sons so named do not appear, or make de¬ 
fault after appearance, the other may have 
judgment of severance, or, as it is techni¬ 
cally called, judgment ad sequendum solum. 

2. But in personal actions, with the 
exception of those by executors, and of 
detinue for charters, there can be no sum¬ 
mons and severance. Co. Lit. 139. 

3. After severance, the party severed 
can never be mentioned in the suit, nor 
derive any advantage from it. 

4. When there are several defendants, 
each of them may use such plea as lie may 
think proper for his own defence ; and they 
may join in the same plea, or sever at their 
discretion ; Co. Litt. 303, a; except per¬ 
haps, in the case of dilatory pleas. Hob. 
245, 250. But when the defendants have 
once united in the plea, they cannot after¬ 
wards sever at the rejoinder, or other later 
stage of the pleading. Vide, generally, 
Bro. Summ. and Sev.; 2 Rolle, 488 ; Archb. 
Civ. PI. 59. 

Severance, estates . The act by which 
any one of the unities of a joint tenancy is 
effected, is so called; because the estate is 
no longer a joint tenancy, but is severed. 

2. A severance may be effected in 
various ways, namely: 1. By partition, 
which is either voluntary or compulsory. 
2. By alienation of one of the joint 
tenants, which turns the estate into a 
tenancy in common. 3. By the purchase 
or descent of all the shares of the joint 
tenants, so that the whole estate becomes 
vested in one only. Com. Dig. Estates by 
Grant, K 5; 1 Binn. R. 175. 

3. In another and a less technical 
sense, severance is the separation of a part 
of a thing from another; for example, the 
separation of machinery from a mill, is a 
severance, and, in that case, the machinery- 
which while annexed to the mill was real 
estate, becomes by the severance, personalty, 
unless such severance be.merely temporary. 

8 Wend. R. 587. 

SEWER. Properly a trench artificially 
made for the purpose of carrying water 
into the sea, river, or some other place of 
reception. Public sewers are, in general, 
made at the public expense. Crabb, It. P. 
§113. 

SEX. The physical difference between 
male and female in animals. 

2. In the human species the male is 
called man , (q. v.) and the female woman . 
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q. v.) Some human beings whose sexual [ 
organs are somewhat imperfect, have ac¬ 
quired the name of hermaphrodite. (q. v.) 

3. In the civil state the sex creates 
a difference among individuals. W omen 
cannot gonorallv he elected or appointed to 
offices, or service in public capacities. In 
this our law agrees with that of other 
nations. The civil law excluded women 
from all offices civil or public : F&mince ab 
omnibus officii, s‘ civilibus vel pubhcis remotce 
sunt. Dig. 50, 17, 2. The principal 
reason of this exclusion is to encourage 
that modesty which is natural to the female 
sex, and which renders them unqualified to 
mix and contend with men ; the pretended 
weakness of the sex is not probably the 
true reason. Poth. Des Personnes, tit. 5 ; 
Wood’s Inst. 12 « Civ. Code of Louis, art. 
24; 1 Beck’s Med. Juris. 94. Vide Gender; 
Male ; Man ; Women ; Worthiest of blood . 

SHAM PLEA. One entered for the 
mere purpose of delay ; it must be of a 
matter which the pleader knows to be false : 
as judgment recovered, that is, that judg¬ 
ment has already been recovered by the 
plaintiff for the same cause of action. 

2. The-e sham pleas are generally dis¬ 
couraged, and in some cases are treated as 
a nullity. Barn. & Aid. 197, 199 ; 5 Id. 
750 : 1 Barn. & Cr. 28G ; Archb. Civ. PL 
249: 1 Chit. PL 401. 

SHAKE. A portion of anything. Some¬ 
times shares are equal, at other times they 
are unequal. 

2. In companies and corporations the 
whole of the capital stock is usually divided 
into equal proportions called shares. Shares 
in public companies have sometimes been 
held to be real estate, but most usually 
they are considered as personal property. 
Wordsw. Jo. Sto. Co. J ch. 1 P, p. 288. 

3. The proportion which descends to 
one of several children from his ancestor, 
is called a share. The term share and 
share alike, signifies in equal proportions. 
Sec Purpart . 

SHEEP. A wether more than a year 
old. 4 Car. & Payne, 216 : 19 Engl. Com. 
Law Rep. 331, S.‘C. 

SHELLEY’S CASE. This case, re¬ 
ported in 1 Rep. 93, contains a rule 
usually known as the rule in Shelley’s case, 
which has caused more commentaries per¬ 
haps than any other case. It has been 
expressed with great precision, though not 
with much elegance, to be “in any in¬ 
strument, if a freehold be limited to the 


ancestor for life, and the inheritance to 
his heirs, either mediately or immediately, 
the first taker takes the whole estate : if it 
be limited to the heirs of his body, he takes 
a fee tail ; if to his heirs, a fee simple.” Co. 
Litt. 376, b ; and Mr. Butler’s note, 1 ; 3 
Binn. R. 139 ; 1 Day, Rep. 299 ; 1 Prest. 
on Estates, ch. 3; 4 Kent, Com. 206; 
Cru ise, Dig. tit. 32, c. 22} 2 Ycates, R. 
410; 1 Hargr. Law Tracts, article “ Obser¬ 
vations concerning the rule in Shelley’s 
ease, chiefly with a view to the application 
of that rule in Last Wills 5 Ohio R. 465. 

SHERIFF. The name of the chief 
officer of the county. In Latin he is called 
vice comes y because in England he repre¬ 
sented the co77iev or earl. His name is said 
to be derived from the Saxon seyre , shire 
or county, and reve , keeper, bailiff, or 
guardian. 

2. The general duties of the sheriff 
arc, 1st. To keep the peace within the 
county ; he may apprehend, and commit to 
prison all persons who break the peace or 
attempt to break it, and bind any one in a 
recognizance to keep the peace. He is 
required ex ojfcioy to pursue and take all 
traitors, murderers, felons and rioters. He 
has the keeping of the county gaol, and he 
is bound to defend it against all attacks. 
He may command the posse comitatus . 

(q- v -) 

3. —2d. In his ministerial capacity, the 
sheriff is bound to execute within his county 
or bailiwick, all process issuing from the 
courts of the commonwealth. 

4. —3d. The sheriff also possesses a 
judicial capacity, but this is very much 
circumscribed to what it was at common 
law in England. It is now generally con¬ 
fined to ascertain damages on writs of 
inquiry and the like. 

5. Generally speaking the sheriff has 
no authority out of his county. 2 Rollc’s 
Rep. 163 ; Plowd. 37 a. He may, how¬ 
ever, do mere ministerial acts out of his 
county, as making a return. Dalt. Sh. 22. 
Vide, generally, the various Digests and 
Abridgments, h. t.; Dalt. Slier.; Wats. 
Off. and Duty of Sheriff; Wood’s Inst. 75 ; 
18 Engl. Com. Law Rep. 177 ; 2 Phil. Ev. 
213 ; Chit. Pr. Index, h. t.; Chit. Pr. Law, 
Index, h. t. 

SHERIFFALTY. The office of sheriff, 
the time during which a sheriff is to remain 
in office. 

SHIFTING USE, estates , One which 
takes effect in derogation of some other 
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estate, and is either limited by the deed 
creating it, or authorized to be created by 
some person named in it. This is some¬ 
times called a secondary use. 

2. The following is an example : If an 
estate be limited to A and his heirs, with a 
proviso that if B pay to A one hundred 
dollars by a time named, the use to A shall 
cease, and the estate go to B in fee ; the 
estate is vested in A subject to the shifting 
or secondary use in fee in B. Again, if 
the proviso be that C may revoke the use 
to A, and limit it to B, then A is seised in 
fee, with a power in C of revocation and 
limitation of a new use. These shifting 
uses must be confined within proper limits, 
so as not to create a perpetuity. 4 Kent, 
Com. 291 ; Cornish on Uses, 91; Bac. Ab. 
Uses and Trusts, K ; Co. Litt. 327, a, note ; 
Worth on Wills, 419; 2 Bouv. Inst. n. 
1890. Vide Use, 

SHILLING, Eng . law, The name of 
an English coin, of the value of one 
twentieth part of a pound. In the United 
States, while they were colonies, there 
were coins of this denomination, but they 
greatly varied in their value. 

SHIP. This word, in its most enlarged 
sense, signifies a vessel employed in navi¬ 
gation ; for example, the terms the ship’s 
papers, the ship’s husband, shipwreck, and 
the like, are employed whether the vessel 
referred to be a brig, a sloop, or a three- 
masted vessel. 

2. In a more confined sense, it means 
such a vessel with three masts; 4 Wash. 
C. C. Rep. 530; Wesk. Inst. h. t. p. 514 ; 
the boats and rigging; 2 Marsh. Ins. 727 ; 
together with the anchors, masts, cables, 
pullies, and such like objects, are con¬ 
sidered as part of the ship. Pard. n. 599; 
Dig. 22, 2, 44. 

3. The capacity of a ship is ascer¬ 
tained by its tonnage, or the space which 
may be occupied by its cargo. Vide Story’s 
Laws U. S. Index, li. t.; Gordon’s Dig. h. 
t.; Abbott on Ship. Index, h. t.; Park. 
Ins. Index, h. t.; Phil. Ev. Index, h. t.; 
Dae. Ab. Merchant, N ; 3 Kent, Com. 93; 
Molloy, Jure Mar. Index, h. t.; 1 Chit. Pr. 
91 ; Whart. Dig. h. t.; 1 Bell’s Com. 496, 
624 ; and see General Ships; Names of 


Ships . 

Ship broker. One who transacts busi¬ 
ness between the owners of vessels and 
merchants who send cargoes. 

Ship damages. In the charter parties 
with the English East India Company, these 


words occur ; their meaning is damage from 
negligence, insufficiency or bad stowage in 
the ship. Dougl. 272 ; Abbott on Ship.ViI. 

SHIP’S HUSBAND, mar. law. An 
agent appointed by the owner of a ship, and 
invested with authority to make the requi¬ 
site repairs, and attend to the management,, 
equipment, and other concerns of the ship ; 
he is usually authorized to act as the gene¬ 
ral agent of the owners, in relation to the 
ship in her home port. 

2. By virtue of his agency, he is autho¬ 
rised to direct all proper repairs, equipments 
and outfits of the ship; to hire the officers 
and crew; to enter into contracts for the 
freight or charter of the ship, if that is her 
usual employment: and to do all other acts 
necessary and proper to prepare and des¬ 
patch her for and on her intended voyage. 
1 Liverm. on Ag. 72, 73; Story on Ag. 
§ 35. 

3. By some authors, it is said the ship’s 
husband nnjst be a part owner. Ilall on 
Mar. Loans, 142, n.; Abbott on Ship, part 
1, c. 3, s. 2. 


4. Mr. Bell, Comm. 410, § 428, 5th ed. 
p. 503, points out the duties of the ship’s 
husband, as follows, namely : 

1. To see to the proper outfit of the 
vessel, in the repairs adequate to the voyage, 
and in the tackle and furniture necessary 
for a sea-worthy ship. 

5. —2. To have a proper master, mate, 
and crew, for the ship, so that, in this re¬ 
spect, it shall be sea-worthy. 

6. -3. To see the due furnishing of pro¬ 
visions and stores, according to the necessi¬ 
ties of the voyage. 

7. —4. To see to the regularity of the 
clearances from the custom-house, and the 
regularity of the registry 

8. —5. To settle the contracts, and pro¬ 
vide for the payment of the furnishings, 
which are requisite to the performance of 
those duties. 

9. —6. To enter into proper charter par¬ 
ties, or engage the vessel for general freight, 
under the usual conditions ; and to settle for 
freight, and adjust averages with the mer¬ 
chant ; and, 

10. —7. To preserve the proper certifi¬ 
cates, surveys and documents, in case of 
future disputes w T ith insurers and freighters ; 
and to keep regular books of the ship. 

11. These arc his general powers, but 
of course, they may be limited or enlarged 
by the owners; and it may be observed, 
that without special authority, he cannot, in 
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general, ex ere is 2 the following enumerated 
acts: 

1. lie cannot borrow money generally 
for the use of the ship ; though, as above 
observed, he may settle the accounts for 
furnishings, or grant bills tor them, which 
form debts against, the concern, whether or 
not he has funds in his hands with which lie 
might have paid them. 1 Bell, Com. 411, 
§ 4D9. 

12. —2. Although he may, in general, 
levy the freight, which is, by the bill ot 
lading, payable on the delivery of the goods, 
it would seem that he would not have power 
to take bills for the freight, and give up the 
possession of the lien over the cargo, unless 
it has been so settled by the charter party. 
Id. 

13. —3. He cannot insure, or bind the 
owners for premiums. Id.; 5 Burr. 2627; 
Paley on Ag. by Lloyd, *23, note 8 ; Abb. 
on Ship, part 1, c. 3, s. 2; Marsh. Ins. b. 
1, c. 8, s. 2 ; Liv. on Ag. 72, 73. 

14. As the power of the master to 
enter into contracts of affreightments, is 
superseded iu the port of the owners, so it 
is bv the presence of the sliip^s husband, or 
the knowledge of the contracting parties 
that a ship’s husband has been appointed. 
Bell’s Com. ut supra. 

Ship’s papers. Those documents which 
are required on board of neutral ships, as 
evidence of their neutrality. These are the 
passports, sea-letter, muster-roll, charter 
party, bill of lading, invoices, log book, 
bill of health, register, and papers contain¬ 
ing proofs of property. 1 Chit. Com. Law, 
487, 

2. The want of these papers, or either 
of them, renders the character of a vessel 
suspicious. Vide Clearance , and 2 Boulay 
Paty, Dr. Com. 14. 

SHIPPER. One who ships or puts 
goods on board of a vessel, to be carried to 
another place during her voyage. In gene¬ 
ral, the shipper is bound to pay for the hire 
of the vessel, or the freight of the goods. 1 
Bouv. Inst. n. 1030. 

SHIPPING- ARTICLES, contr. mar. 
lavj. The act of congress of July 20,1790, 
s. 1, directs that the master of any vessel 
bound from a port in the United States to 
any foreign port, or of any vessel of fifty 
Ions or upwards, bound from a port in one 
state to a port in any other than an adjoin¬ 
ing state, shall, before he proceed on such 
voyage, make an agreement in writing or in 
print, with every seaman 01 ; mariner on 


board such vessel, (except such as shall be 
apprenticed or servant to himself Or owners,) 
declaring the voyage or voyages, term or 
terms of time, for which such seaman or 
mariner shall be shipped. 

2. And by sect. 2, it is required that at 
the foot of every such contract, there shall 
be a memorandum in writing, of the day and 
the hour on which such seaman or mariner 
who shall so ship and subscribe, shall render 
himself on board to begin the voyage agreed 
upon. 

3. This instrument is called the shipping 
articles. For want of which, the seaman is 
entitled to the highest wages which have 
been given at the port or place where such 
seaman or mariner shall have been shipped 
for a similar voyage, withim three months 
next before the time of such shipping, on his 
performing the service, or during the time 
lie shall continue to do duty on board such 
vessel, without being bound by the regula¬ 
tions, nor subject to the penalties and for¬ 
feitures contained in the said act of congress; 
and the master is further liable to a penalty 
of twenty dollars. 

4. The shipping articles ought not to 
contain any clause which derogates from the 
general rights and privileges of seamen, and 
if they do, such clause will be declared void. 
2 Sumner, 443 ; 2 Mason, 541. 

5. A seaman who signs shipping articles, 
is bound to perform the voyage, and he has 
no right to elect to pay damages for non¬ 
performance of the contract. 2 Virg. Oas. 
276. 

Vide, generally, Grilp. 147, 219, 452; 1 
Pet. Ad. Dee. 212 ; Bee, 48 ; 1 Mason, 
443 ; 5 Mason, 272 : 14'John. 260. 

SHIPWRECK. The loss of a vessel at 
sea, either by being swallowed up by the 
waves, by running against another vessel or 
thing at sea, or on the coast. Aide Jfau - 
frage; Wreck. 

SHIRE, Eng. law. A district or divi¬ 
sion of country. Co. Lit. 50 a. 

SHOP BOOK. This name is given to 
a book in which a merchant, mechanic, or 
other person, makes original entries of 
goods sold or work done. 

2. In general, such a book is prima 
facie evidence of the sale of the goods and 
of the work: done, but not of their value. 
Vide Original entry. 

SHORE. Land on the side of the sea, 
a lake, or a river, is called the shore. 
Strictly speaking, however, when the watef 
I does not ebb and flow, in a river, there is no 
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shore. See 4 Ilill, N. Y. Hep. 375; 6 
Cowen, 547 ; and Sea shore. 

SHORT ENTRY. A term used among 
bankers, which takes place when a note has 
been sent to a bank for collection, and an 
entry of it is made in the customer’s bank 
book, stating the amount in an inner column, 
and carrying it out into the accounts between 
the parties w T hcn it has been paid. 

2. A bill of this kind remains the pro¬ 
perty of the depositor. 1 Bell’s Com. 271; 
9 East, 12 ; 1 Rose, 153 ; 2 Rose, 163 ; 2 
B. & Or. 422 ; Pull. Mer! Acc. 56. 

SI FACER IT TE SECUREM. If .he 
make you secure. These words occur in 
the form of writs, which originally required, 
or still require, that the plaintiff should 
give security to the sheriff that he will pro¬ 
secute his claim, before the sheriff can be 
required to execute such writ. 

SICKNESS. By sickness is understood 
any affection of the body which deprives it 
temporarily of the power to fulfil its usual 
functions. 

2. Sickness is either such as affects the 
body generally, or only some parts of it. 
Of the former class, a fever is an example ; 
of the latter, blindness. When a process 
has been issued against an individual for his 
arrest, the sheriff or other officer is autho¬ 
rized, after lie lias arrested him, if he be so 
dangerously sick, that to remove him would 
endanger bis life or health, to let him re¬ 
main where he found him, and to return the 
facts at large, or simply tangvidus. (q. v.) 

SIDE BAR RULES, Eng practice. 
Rules which were formerly moved for by 
attorneys on the side bar of the court; but 
now may be had of the clerk of the rules, 
upon a pracipe. These rules are, that the 
sheriff return his writ; that he bring in the 
body *, for special imparlance : to be present 
at the taxing of costs, and the like. 

SIENS. An obsolete word, formerly 
used for scion, which figuratively signified 
a person who descended from another. 
“ The sien,” says Lord Coke, u takes nil 
his nourishment from the stocke, and yet it, 
produceth his own fruit.” Co. Lit. P23 a. 
Vide Branch . 

SIGILLUM. A seal. (q. v.) Vide 
Scroll . 

SIGHT, contracts . Bills of exchange 
are frequently made payable at sight, that 
is, on presentment, which might be taken 
naturally to mean that the bill should then 
be paid without further delay ; but although 
the point be not clearly settled, it seems the 


drawee is entitled to the days of grace. 
Beaw. Lex Mer. pi. 256-; Kyd on Bills, 10; 
Chit, on Bills, 343—4; Bayley on Bills. 
42, 109, 110; Selw. N. P. 339. 

2. The holder of a bill payable at sight, 
is required to use due diligence to put it 
into circulation, or have it presented for 
acceptance within a reasonable time. 20 
John. 146 ; 7 Cowen, 705 ; 12 Pick. 399; 
13 Mass. 137; 4 Mason, 336 ; 5 Mason, 
118 : 1 McCord, 322 ; 1 Hawks, 195. 

3. When the bill is payable any number 
of days after sight, the time begins to run 
from the period of presentment and accep¬ 
tance, and not from the time of mere pre¬ 
sentment. 1 Mason, 176 ; 20 John. 176. 

SIGN, contracts , evidence. A token of 
anything; a note or token given without 
words. 

2. Contracts are express or implied. 
The express are manifested viva voce , or by 
writing; the implied are shown by silence, 
by acts, or by signs. 

3. Among all nations and at all times, 
certain signs have been considered as proof 
of assent or dissent; for example, the nod¬ 
ding of the head, and the shaking of hands ; 

2 Bl. Com. 448 ; 6 Toull. n. 33 ; Heinnec., 
Antiq. lib. 3, t. 23, n. 19 ; silence and in¬ 
action, facts and signs are sometimes very 
strong evidence of cool reflection, when fol¬ 
lowing a question. I ask you to lend me . 
one hundred dollars ; without saying a word 
you put .your hand in your pocket, and 
deliver me the money. I go into a hotel, 
and I ask the landlord if he can accom¬ 
modate ine and take care of my trunk ; 
without speaking he takes it out of my 
hands and sends it into his chamber. By 
this act he doubtless becomes responsible to 
me as a bailee. At the expiration of a 
lease, the tenant remains in possession, 
without any objection from the landlord ; 
this may be fairly interpreted as a sign of 
a consent that the lease shall be renewed. 
13 Serg. & Rawle, 60. 

4. The learned author of the Decline 
and Fall of the Roman Empire, in his 44th 
chapter, remarks, “ Among savage nations, 
the want of letters is imperfectly supplied 
by the use of visible signs, which awaken 
attention, and perpetuate the remembrance 
of any public or private transaction. The 
jurisprudence of the first Romans exhibited 
the scenes of a pantomine ; the words were 
adapted to the gestures, and the slightest 
error or neglect in the forms of proceeding* 
was sufficient to annul the substance of the 
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fairest claim. The communion of the 
marriage-life was denoted by the necessary 
elements of fire and water: and the divorced 
wife resigned the bunch of keys, by the 
delivery of which she had been invested 
with the government of the family. The 
manumission of a son, or a slave, was per¬ 
formed by turning him round with a gentle 
blow on the cheek : a work was prohibited 
by the casting of a stone ; prescription was 
interrupted by the breaking of a branch ; 
the clenched fist was the symbol of a pledge 
or deposite ; the right hand was the gift of 
faith and confidence. The indenture of 
covenants was a broken straw ; weights and 
scales were introduced into every payment, 
and the heir who accepted a testament, was 
sometimes obliged to snap his fingers, to cast 
away his garments, and to leap and dance 
with real or affected transport. If a citizen 
pursued any stolen goods into a neighbor’s 
house, he concealed his nakedness with a 
linen towel, and hid his face with a mask or 
ba sin, lest he should encounter the eyes of 
a virgin or a matron. In a civil action, the 
plaintiff touched the ear of his witness, 
seized his reluctant adversary by the neck, 
and implored, in solemn lamentation, the aid 
of his fellow-eitizens. The two competitors 
grasped each other's hand, as if they stood 
prepared for combat before the tribunal of 
the praetor: be commanded them to produce 
the object of the dispute ; they went, they re¬ 
turned with measured steps, and a clod of 
earth was cast at his feet to represent the 
field for which they contended. This occult 
science of the words and actions of law, was 
the inheritance of the pontiffs and patricians. 
Like the Chaldean astrologers, they an¬ 
nounced to their clients the days of business 
and repose ; these important trifles were 
interwoven with the religion of Numa ; and, 
after the publication of the Twelve Tables, 
the Roman people were still enslaved by the 
ignorance of judicial proceedings. The 
treaehery of some plebeian officers at length 
revealed the profitable mystery : in a more 
enlightened age, the legal actions were 
derided and observed ; and the same an¬ 
tiquity which sanctified the practice, oblite¬ 
rated the use and meaning, of this primitive 
language.” 

Sign, measures. In angular measures, 
a sign is equal to thirty degrees. Vide 
Pleasure. 

Sign, mer. Into. A board, tin or other 
substance, on which is painted the name and 
business of a merchant or tradesman. 
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2. Every man has a right to adopt such 
a sign as he may please to select, but he 
has no right to use another’s name, without 
his consent. See Dali. Diet, mot Propriete 
Industriclle, and the article Trade marks. 

To SION. To write one’s name to an in¬ 
strument of writing in order to give the 
effect intended ; the name thus written is 
called a signature. 

2. The signature is usually made at the 
bottom of the instrument, but in wills it has 
been held that Vhcn a testator commenced 
bis will with these words, “ I, A B, make 
this my will,” it was a sufficient signing. 
3 Lev. 1 ; and vide Rob. on Wills, 122 ; 1 
Will, on Wills, 49, 50 ; Chit. Cont. 212; 
Newl. Contr. 173 ; Sugd. Vend. 71 ; 2 Stark. 
Ev. 605, 613 ; Rob. on Fr. 121 ; but this 
decision is said to be absurd. 1 Bro. Civ. 
Law, 278, n. 16. Vide Merl. Repert. mot 
Signature, for a history of the origin of sig¬ 
natures ; and also 4 Cruise, Dig; h. t. 32, c. 
2, s. 73, et seq .; see, generally, 8 Toull. n. 
94-96; 1 Dali. 64 ; 5 Whart, R. 386 ; 2 
B. & P 238; 2 M. & S. 286. 

3. To sign a judgment, is to enter a 
judgment for want of something which was 
required to be done ; as, for example, in the 
English practice, if he who is bound to give 
oyer does not give it within the time required, 
in such cases, the adverse party may sign 
judgment against him. 2 T. R. 40 ; Com. 
Dig. Pleader, P 1 ; Barnes, 245. 

SIGNA, civil law . Those species of 
indicia (q. v.) which come more immediately 
under the cognizance of the senses, such as 
stains of blood on the person of one accused 
of murder, indications of terror at being 
charged with the offence, and the like. 

2. Signa, although not to be rejected as 
instruments of evidence, camiot always be 
relied upon as conclusive evidence, for 
they are frequently explained away ; in the 
instance mentioned the blood may have been 
that of a beast, and expressions of terror 
have been frequently manifested by innocent 
persons who did not possess much firmness. 
See Best on Pres. 13, n. f ; Denisart, h. v. 

SIGNATURE, eccl. law. The name of 
a sort of rescript, without seal, containing 
the supplication, the signature of the pope 
or his delegate, and the grant of a pardon 
Diet. Dr. Can. h. v. 

Signature, pract. contr. By signature 
is understood the act of putting down a 
man’s name, at the end of an instrument, to 
attest its validity. The name thus written 
is also called a signature. 
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2. It is not necessary that a party should 
write his name himself, to constitute a sig¬ 
nature ; his mark is now held sufficient 
though he was able to write- 8 Ad. & El. 
91; 3 N. & Per. 22 8 ; 3 Curt. 752 ; 5 
John. 144. A signature made by a party, 
another person guiding his hand with his 
consent, is sufficient. 4 Wash. C. C. 262, 
269. Vide to Sign. 

SIGNIFICATION, French law . The 
notice given of a decree, sentence or other 
judicial act. 

SIGNIFICAVIT, eccL law. When this 
w T ord is used alone, it means the bishop’s 
certificate to the court of chancery, in 
order to obtain the writ of excommunica¬ 
tion ; but where the words writ of signifi¬ 
cant are used, the meaning is the same as 
writ de excommunicato capiendo. 2 Burn’s 
Eccl. L. 248 ; Shelf, on Mar. & Div, 502. 

SILENCE. The state of a person who 
does not speak, or of one w T ko refrains from 
speaking. 

2. Pure and simple silence cannot be 
considered as a consent to i a contract, except 
in cases when the silent person is bound in 
good faith to explain himself, in which case, 
silence gives consent. 6 Toull. liv. 3, t. 3, 
n. 32, note ; 14 Serg. & Rawle, 393 ; 2 
Supp. to Yes. jr. 442 ; 1 Dane’s Ab. c. 1, 
art. 4, § 3 ; 8 T. R. 483 : 6 Penn. St. R. 
336 ; 1 Grcenl. Ev. 201 ; 2 Bouv. Inst. n. 
1313. But no assent will be inferred from 
a man’s silence, unless, 1st. He knows his 
rights, and knows what he is doing : and, 
2d. His silence is voluntary. 

3. When any person is accused of a 
crime, or charged with any fact, and he 
does not deny it, in general, the presumption 
is very strong that the charge is correct. 7 
C. & P. 832; 5 C. & P. 332 ; Joy on Conf. 
s. 10, p. 77. 

4. The rule does not extend to the 
silence of a prisoner, when on his examina¬ 
tion before a magistrate he is charged by 
another prisoner wdth having joined him in 
the commission of an offence. 3 Stark. C. 
33. 

5. When an oath is administered to a 
witness, instead of expressly promising to 
keep it, he gives his assent by his silence, 
and kissing the book. 

C. The person to be affected by the 
silence must be one not disqualified to act, 
as non compos, an infant, or the like, for 
even the express promise of such a person 
would not bind him to the performance of 
any c ontract. 


7. The rule of the civil law is- that 
silence is not an acknowledgment or denial 
in every case, qui tacet, non utique fatetur; 
sed tamen verum est, eum non negare Di". 

50, 17, 142. 

SILVA C^EDUA. ' By these words in 
England is understood every sort of wood, 
except gross wood of the age of twenty 
years. Bac. Ab. Tythes, C. 

SIMILITER, pleading. When the de¬ 
fendant’s plea contains a direct contradic¬ 
tion of the declaration, and concludes with 
referring the matter to he tried by a jury 
of the country, the plaintiff must do so too; 
that is, he must also submit the matter to 
be tried by a jury, without offering any new 
answer to it, and must stand or fall by his 
declaration. Co. Litt. 126 a. In such case, 
he merely replies that as the defendant has 
put himself upon the country, that is, has 
submitted his cause to be tried by a jury of 
the country, he, the plaintiff, does so like¬ 
wise, or the like. Hence this sort of repli¬ 
cation is called a similiter , that Laving been 
the effective word when the proceedings 
were in Latin. 1 Chit. PI. 549; Arch. Civ. 
PI. 250. See Steph. PL 255; 2 Saund. 
319, b; Cowp. 407; 1 Str. Ecp. 551; 11 
S. & R. 32. 

SIMONY, eccl . law. The selling and 
buying of holy orders, or an ecclesiastical 
benefice. Bac. Ab. h. t.; 1 Harr. Dig. 556. 
By simony is also understood an unlawful 
agreement to receive a temporal reward for 
something holy or spiritual. Code, 1,3,31: 
Ayl. Parerg. 496. 

SIMPLE- Not compounded, alone; as, 
simple interest, which is interest on the 
principal sum lent only, and not interest on 
the interest; simple contract, &c. 

Simple contract. One, the evidence of 
which is merely oral, or in writing, not 
under seal, nor of record. 1 Chit. Contr. 1; 

I Chit. PI. 88; and vide 11 Mass. R. 30: 

II East, R. 312; 4 Barn. & Aid. 588; 3 
Stark. Ev. 995; 2 Bl. Cora. 472. 

2. As contracts of this nature are fre¬ 
quently entered into without thought, or 
proper deliberation, the law requires that 
there be some good cause, consideration or 
motive, before they can be enforced in the 
courts. The party making the promise must 
have obtained some advantage, or the party 
to whom it is made must have sustained 
some injury or inconvenience in conse¬ 
quence of such promise; this rule has been 
established for the purpose of protecting 
weak and thoughtless persons from the con- 
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sequences of rush, improvident, and incon¬ 
siderate enira cements. See J\udum pactum. 
Hut it must bo recollected this rule does 
not applv to promissory notes, bills of ex- 
chance or commercial papers. 3 M. & S. 

Simple larceny. The felonious taking 
and carrying away the personal goods of 
another, unattended by acta of violence; it 
is distinguished from compound larceny, 
which is the stealing from the person or 
with violence. 

Simple obligation. An unconditional 
obligation, one which is to be performed 
without depending upon any event provided 
by the parties to it. 

Simple trust. A simple trust corre¬ 
sponds with the ancient use, and is where 
property is simply vested in one person for 
the use of another, and the nature of the 
trust, not being qualified by the settler, is 
left to the construction of law. It differs 
from a special trust . (q. v.) 2 Bouv. Inst, 

n. 1806. 

SIMPLEX. Simple or single ; as, charta 
simplex , is a deed-poll, or single deed. 
Jacob’s L. Piet. h. t. 

SIMPLICITER. Simply, without cere¬ 
mony : in a summary manner. 

SIMUL CUM, pleading. Together with. 
These words are used in indictments and 
declarations of trespass against several per¬ 
sons, when some of them are known and 
others are unknown. 

2. In eases of riots it is usual to charge 
that A B, together with others unknown, did 
the act complained of. 2 Chit. Cr. Law, 
488; 2 Salk. R. 593. 

3. When a party sued with another 
pleads separately, the plea is generally enti¬ 
tled in the name of the person pleading, 

adding “ sued with-,” naming the other 

party. When this occurred, it was, in the 
old phraseology, called pleading with a simul 
cum. 

SIMULATION, French law . This word 
is derived from the Latin simul , together. 
It indicates, agreeably to its etymology, the 
concert or agreement of two or more per¬ 
sons to give to one thing the appearance of 
another, for the purpose of fraud. Merl. 
Repert. h. t. 

2. With us such act might be punished 
by indictment for a conspiracy: by avoiding 
the pretended contract; or by action to re¬ 
cover back the money or property which 
may have been thus fraudulently obtained. 

SINE PIE. Without day. A judgment 


for a defendant in many cases is quod eat 
sine die, that he may go without day. While 
the cause is pending and undetermined, it 
may be continued from term to term by dies 
datus . (q. v.) See Huxley’s Judgments & 
RastaPs Entries, passim; Co. Litt. 362 b & 
363 a. When the court or other body rise 
at the end of a session or term they adjourn 
sine die. 

SINECURE. In the ecclesiastical law, 
this term is used to signify that an ecclesi¬ 
astical officer is without a charge or cure. 

2. In common parlance it means the 
receipt of a salary for an office when there 
are no duties to be performed. 

SINGLE. By itself, unconnected. 

2. A single bill is one without any con¬ 
dition, and does not depend upon any future 
event to give it validity. Single is also 
applied to an unmarried person ; as, A B, 
single woman. Vide Simplex . 

Single entry. A term used among 
merchants signifying that the entry is made 
to charge or to credit an individual or 
thing, without, at the same time, presenting 
any other part of the operation; it is used 
in contradistinction to double entry . (q. v.) 
For example, a single entry is made, A B 
debtor, or A B creditor, without designating 
what are thfe connexions between the entry 
and the objects which composed the fortune 
of the merchant. 

SINGULAR, construction . In grammar 
the singular is used to express only one, 
not plural. Johnson. 

2. In law, the singular frequently in¬ 
cludes the plural. A bequest to “ my nearest 
relation ,” for example, will be considered as 
a bequest to all the relations in the same 
degree, who ^ are nearest to the testator. 
1 Ves. sen. 337; 1 Bro. C. C. 293. A 
bequest made to u my heir” by a person 
who had three heirs, will be construed in 
the plural. 4 Russ. C. C. 384. 

3. The same rule obtains in the civil 
law: In usu juris frequenter uti nos sin - 
gulari appellations , cum plura significari. 
vellemus . Pig. 50, 16, 158. 

SINKING FUNP. A fund arising from 
particular taxes, imposts* or duties, which 
is appropriated towards the payment of the 
interest due on a public loan and for the 
gradual payment of the principal. See 
Funding System . 

SIRE. A title of honor given to kings 
or emperors in speaking or writing to them. 

SISTER. A woman who has the same 
father £nd mother with another, or has one 
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of them only. In the first case she is called slander, only, which may be considered with 
sister, simply; in the second, half sister, reference to, 1st. The nature of the aceu- 
Vide Brother; Children; Descent; Father; sation. 2d. The falsity of the charge. 
Mother . 3d. The mode of publication. 4th. The 

SITUS. Situation; location. 5 Pet. R. occasion; and 5th. The malice or motive 
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2. Real estate has always a fixed situs, 
while personal estate has no such fixed 
situs; the law rei sitx regulates real but 
not the personal estate. Story, Confl. of 
Laws, § 379. 

SKELETON BILL, com. law . A blank 
paper, properly stamped, in those countries 
where stamps are required, with the name 
of a person signed at the bottom. 

2. In such case the person signing the 
paper will be held as the drawer or acceptor, 
as it may be, of any bill which shall after¬ 
wards be written above his name to the sum 
of which the stamp is applicable. 1 Bell’s 
Com. 390, 5th ed. 

, SKILL, contracts . The art of doing a 
thing as it ought to be done. 

2. Every person who purports to have ' 
skill in a business, and undertakes for hire 
to perform it, is bound to do it with ordinary 
skill, and is responsible civilly in damages 
for the want of it; 11 M. & W. 483; and 
sometimes he is responsible criminally. Vide 
Mala Praxis; 2 Russ, on Or. 288. 

3. The degree of skill and diligence 
required, rises in proportion to the value 
of the article, and the delicacy of the 
operation : more skill is required, for 
example, to repair a very delicate mathe¬ 
matical instrument, than upon a common 
instrument. Jones’ Bailm. 91; 2 Kent, 
Com. 458, 463 ; 1 Bell’s Com. 459 ; 2 Ld. 
Raym. 909, 918; Doinat, liv. 1, t- 4, § 8, 
n. 1 ; Poth. Louage, n. 425 ; Pardess. n. 
528 ; Ayl. Pand. B. 4, t. 7, p. 466 ; Ersk. 
Inst. B. 3, t. 3, §16; 1 Rolle, Ab. 10; 
Story’s Bailm. 6 431, et seq.; 2 Greenl. 
Ev. § 144. 

SLANDER, torts . The defaming a 
man in his reputation by speaking or wri- j 
ting words which affect his life, office, or 
trade, or which tend to his loss of pre¬ 
ferment in marriage or service, or in his 
inheritance, or w r hich occasion any other 
particular damage. Law of Nisi Prius, 3. 
In England, if slander be spoken of a 
peer, or other great man, it is called Scan - 
dalum Magnatum. Falsity and malice arc 
ingredients of slander. Bac. Abr. Slander. 
Written or printed slanders are libels ; see 
that word. 

2. Here it is proposed to treat <rf verbal 


of the slander. 

3. —§1. Actionable words are of two 
descriptions ; first, those actionable in them 
selves, without proof of special damages , 
and, secondly, those actionable only in re¬ 
spect of some actual consequential damages. 

4. —1. Words of the first description 
must impute : 

1st. The guilt of some offence for which 
the party, if guilty, might be indicted and 
punished by the criminal courts ; as to call a 
person a “ traitor,” “ thief,” “ highwayman ;” 
or to say that he is guilty of “ perjury,” 
“forgery,” “murder,” and the like. And 
although the imputation of guilt be general, 
without stating the particulars of the pre¬ 
tended crime, it is actionable. Cro. Jac. 
114, 142; 6 T. R. 674; 3 Wils. 186; 2 
Vent. 266 ; 2 New Rep. 335. See 3 Serg. 
& Rawle, 255 ; 7 Serg. & Rawle, 451 ; 1 
Binn. 452 ; 5 Binn. 218 ; 3 Serg. & Rawle, 
261 ; 2 Binn. 34 ; 4 Yeates, 423 ; 10 Serg. 
& Rawle, 44 ; Stark, on Slander, 13 to 42 ; 
8 Mass. 248 ; 13 Johns. 124 ; Id. 275. 

5. —2d. That the party has a disease or 
distemper which renders him unfit for 
society. Bac. Abr. Slander, B 2. An 
action can therefore be sustained for' 
calling a man a leper. Cro. Jac. 144; 
Stark, on Slander, 97. But charging 
another with having had a contagious 
disease is not actionable, as he will not, on 
that account, be excluded from society. 2 
T. R. 473, 4; 2 Str. 1189; Bac. Abr. tit. 
Slander, B 2. A charge which renders a 

; man ridiculous, and impairs the enjoyment 
of general society, and injures those im¬ 
perfect rights of friendly intercourse and 
mutual benevolence which man has with 
respect to man, is also actionable. Holt 
on Libels, 221. 

6. —3d. Unfitness in an officer, who holds 
an office to which profit or emolument is 
attached, cither in respect of morals or 
inability to discharge the duties of the 
office ; in such a case an action lies. 1 
Salk. 095, 698 ; Rolle, Ab. 65 ; 2 Esp. R. 
500 ; 5 Co. 125 ; 4 Co. 16 a; 1 Str. 617; 

2 Ld. Raym. 1369 ; Bull. N. P. 4 : Holt 
on Libels, 207 ; Stark, on Slandep, 100. 

7. —4th. The want of integrity or capa¬ 
city, whether mental or pecuniary, in the 
conduct of a profession, trade or business 
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in which the party is engaged, is action¬ 
able: 1 Mai. Kntr. 244. as to accuse an 
attornev or artist of inability, inattention, 

or want of intonrity; 3 Wils. 187; 2 Bl. 

^ * 

Rep. 750 : or a clergyman of being a 
drunkard : 1 Binn. 178; is actionable. See 
Holt on Libels, 210; Id. 217. 

8. —2. Of the second class are words 
which arc actionable only in respect of 
special damages sustained by the party 
slandered. Though the law will not permit 
in these eases the inference of damage, yet 
when the damage has actually been sus¬ 
tained, the party aggrieved may support an 
action for the publication of an untruth; 1 
Lev. 53 ; 1 Sid. 79, 80 ; 3 Wood. 210 ; 2 
Leon. Ill : unless the assertion be made 
for the assertion of a supposed claim; Com. 
Dig. tit. Action upon the case for Defama¬ 
tion, D 30; Bac. Ab. Slander, B; but it 
lies if maliciously spoken. See 1 Rolle, 
Ab. 36 ; 1 Saund. 243 ; Bac. Abr. Slander, 
C ; 8 T. R. 130 : 8 East, R. 1 ; Stark, on 
Slander, 157. 

9. —§ 2. The charge must be false ; 5 
Co. 125, 6 ; Hob. 253 ; the falsity of the 
accusation is to be implied till the contrary 
is shown. 2 East, R. 436 ; 1 Saund. 242. 
The instance of a master making an unfa¬ 
vorable representation of his servant, upon 
an application for his character, seems to 
be an exception, in that case there being 
a presumption from the occasion of the 
speaking, that the words were true. 1 T. 
R. Ill ; 3 B. & P. 587 ; Stark, on Slander, 
44, 175, 228. 

10. —§ 3. The slander must, of course, 
be published, that is, communicated to a 
third person : and if verbal, then in a lan¬ 
guage which he'understands, otherwise the 
plaintiff’s reputation is not impaired. 1 
Rolle, Ab. 74; Cro. Eliz. 857; 1 Saund. 
242, n. 3 ; Bac. Abr. Sender, D 3. A 
letter addressed to the party, containing 
libelous matter, is not sufficient to maintain 
a civil action, though it may subject the 
liholer to an indictment, as tending, to a 
breach of the peace; 2 Bl. R. 1038 ; 1 T. 
R. 110 ; 1 Saund. 132, n. 2 : 4 Esp. N. P. 
R. 117 ; 2 Esp. N. P. R. 623 ; 2 East, R. 
361; the slander must he published re¬ 
specting the plaintiff; a mother cannot 
maintain an action for calling her daughter 
a bastard. 11 Serg. & Rawle, 343. As 
to the case of a man who repeats the 
slander invented by another, see Stark, on 
Slander, 213; 2 P. A. Bro. R. 89; 3 
^ eate9, 508 ; 3 Binn. 546. 
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11. —§ 4. To render words actionable, 
they must be uttered without legal occa¬ 
sion. On some occasions it is justifiable 
to utter slander of another, in others it is 
excusable, provided it be uttered without 
express malice. Bac. Ab. Slander, D 4 ; 
Rolle, Ab. 87 ; 1 Yin. Ab. 540. It is 
justifiable for an attorney to use scanda¬ 
lizing expressions in support of his client’s 
cause and pertinent thereto. 1 M. & S. 
280; 1 Holt’s R. 531; 1 B. & A. 232; 
see 2 Serg. & Rawle, 469 ; 1 Binn. 178 ; 
4 Yeates, 322 ; 1 P. A. Browne’s R. 40 ; 
11 Verm. R. 536 ; Stark, on Slander, 18A. 
Members of congress and other legislative 
assemblies cannot be called to account for 
anything said in debate. 

12. —§ 5. Malice is essential to the 
support of an action for slanderous words. 
But malice is in general to be presumed 
until the contrary be proved ; 4 B. & C. 247 ; 
1 Saund. 242, n. 2 ; 1 T. It. Ill, 544; 1 
East, R. 563 ; 2 East, R. 436 ; 2 New Rep. 
335 ; Bull. N. P. 8; except in those cases 
where the occasion prima facie excuses the 
publication. 4 B. & C. 247. See 14 Serg. 
& Rawle, 359 ; Stark, on Slander, 201. 

See, generally, Com. Dig. tit. Action 
upon the case for Defamation ; Bac. Abr. 
Slander; 1 Yin. Abr. 187: 1 Phill. Ev. 
ch. 8 ; Yelv. 28, n.; Doctr. Plac. 53; 
Holt’s Law of Libels ; Starkie on Slander; 
Ham. N. P. ch. 2, s. 3. 

SLANDERER. A calumniator, who 
maliciously and without reason imputes a 
crime or fault to another, of which he is 
innocent. 

2. Eor this offence, when the slander is 
merely verbal, the remedy is an action on 
the case for damages ; when it is reduced 
to writing or printing, it is a libel . (q. v.) 

SLAVE. A man who is by law de¬ 
prived of his liberty for life, and becomes 
the property of another. 

2. A slave has no political rights, and 
generally has no civil rights. He can enter 
into no contract, unless specially authorized 
by law ; what he acquires generally, be¬ 
longs to his master. The children of 
female slaves follow the condition of their 
mothers, and are themselves slaves. 

3. —In Maryland, Missouri and Virginia 
slaves are declared by statute to be 
personal estate, or treated as such. Anth. 
Shep. To. 428, 494 ; Misso. Laws, 558. 
In Kentucky, the rule is different, and they 
are considered real estate. 1 Kty. Rev 
Laws, 566: 1 Dana’s R. 94. 
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4. In general a slave is considered a 
thing and not a person ; hut sometimes he 
is considered as a person ; as when he com¬ 
mits a crime ; for example, two white persons 
and a slave can commit a riot. 1 McCord, 
534. Sec Person . 

5. A slave may acquire his freedom in 

various ways: 1. By manumission, by deed 
or writing, which must be made according 
to the laws of the state where the master 
then acts. 1 Penn. 10; 1 Rand. 15. The 
deed maybe absolute which gives immediate 
freedom to the slave, or conditional giving 
him immediate freedom, and reserving a 
right of service for a time to come ; 6 Rand. 
(552 ; or giving him his freedom as soon as 
a certain condition shall have been fulfilled. 
2 Root, 364 ; Coxc, 4. 2. By manumis¬ 

sion by will. When there is an express 
emancipation by will, the slave will be free, 
and the testator’s real estate shall be 
charged with the payment of his debts, if 
there be not enough personal property with¬ 
out the sale of the slaves. 9 Pet. 461. 
See Harper, R. 20. The manumission by 
will may be implied, as, where the master 
devises property real or personal to his slave. 
2 Pet. 670 ; 5 Har. & J. 190. 3. By the 

removal of the slave with the consent of the 
master, onimo morandi , into one of the 
United States where slavery is forbidden 
by law ; 2 Mart. Lo. Rep. N. J. 401 ; or 
when lie sojourns there longer than is al¬ 
lowed by the law of the state. 7 S. & R. 
378 ; 1 Wash. C. C. Rep. 499. Vide Stroud 
on Slavery ; Bouv. Inst. Index, h. t.; and as 
to the rights of one who, being free, is 
held as a slave, 2 Gilman, 1 ; 3 Yeatcs, 
240. 

Slave trade, criminal law . The infa¬ 
mous traffic in human flesh, which though not 
prohibited by the law of nations, is now for¬ 
bidden by the laws and treaties of most ci¬ 
vilized states. 

2. By the constitution of the United 
States, art. 1, s. 9, it is provided, that the 
u migration or importation of such persons 
as an} 7 of the states now existing (in 1789,) 
shall think proper to admit, shall not be 
prohibited by the congress, prior to the year 
one thousand eight hundred and eight.” 
Previously to that date several laws were 
enacted, which it is not within the plan of 
this work to cite at large or to analyze ; 
they are here referred to, namely ; act of 
1794, c. 11, 1 Story’s Laws U. S. 319 ; act 
of 1800, c. 51, 1 Story’s Laws U. S. 780 ; 
act of 1803, c. 63, 2 Story’s Laws U. S. 


886 ; act of 1807, c. 77, 2 Story’s Laws U. 
S. 1050 ; these several acts forbid citizens 
of the United States, under certain circum¬ 
stances, to equip or build vessels for the 
purpose of carrying on the slave trade, and 
the last mentioned act makes it highly penal 
to import slaves into the United States after 
the first day of January, 1808. The act 
of 1818, c. 86, 3 Story’s LawsU. S. 1G98 . 
the act of 1819, c. 224, 3 Story’s Laws U. 
S. 1752; and the act of 1820, c. 113, 3 
Story’s Laws U. S. 1798, contain further 
prohibition of the slave trade, and punish 
the violation of their several provisions with 
the highest penalties of the law. Vide, 
generally, 10 Wheat. R. 66 ; 2 Mason, R. 
409 , 1 Acton, 240 ; 1 Dodson, 81, 91, 
95 ; 2 Dodson, 238 ; 6 Mass. R. 358 ; 2 
Cranch, 336 ; 3 Dali. R. 297 ; 1 Wash. C. 
C. Rep. 522 ; 4 Id. 91 ; 3 Mason, R. 175; 
9 Wheat. R. 391; 6 Cranch, 330; 5 

Wheat, R. 338 ; 8 Id. 380 ; 10 Id. 312 ; 
1 Kent, Com. 191. 

SLAVERY. The state or condition of a 
slave. 

2. Slavery exists in most of the southern 
states. In Pennsylvania, by the act of 
March, 1780, for the gradual abolition of 
slavery, it has been almost entirely removed; 
in Massachusetts it was held, soon after the 
Revolution, that slavery had been abolished 
by their constitution ; 4 Mass. 128 ; in Con¬ 
necticut, slavery has been totally extin¬ 
guished by legislative provisions ; Reeve’s 
Dorn. Rel. 340; the states north of Dela¬ 
ware, Maryland and the river Ohio, may bo 
considered as free states, where slavery is 
not tolerated. Vide Stroud on Slavery ; 2 
Kent, Com. 201 ; Ruth erf. Inst. 238. 

SMUGGLING. The fraudulent taking 
into a country, or out of it, merchandise 
which is lawfully prohibited. Bac. Ab. 
h. t. 

SO HELP YOU GOD. The for¬ 
mula at the end of a common oath, as ad¬ 
ministered to a witness who testifies iu 
chief. 

SOCAGE, Eng. law . A tenure of lands 
by certain inferior services in husbandry, 
and not knight’s service, in lieu of all other 
services. Litt. sect, 117. 

SOCER. The father of one’s wife ; a 
father-in-law.' 

SOC1DA, civ . law. This is the name 
of a contract by which one man delivers to 
another, either for a small recompense, or 
for a part of the profits, certain animals, on 
condition that if any of them perish they 
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shall bo replaced by the bailer, or he shall 
pay their value. 

*2. This is a contract of hiring, with this 
condition, that the bailee takes up^n him the 
risk of the loss of the thing hired. Wolff, 

$ 038. 

SOCIETAS LEONIXA. Among the 
Roman lawyers this term signified that kind 
of society or partnership by which the entire i 
profits should belong to some of the part¬ 
ners in exelusion of the rest. 

2. It was so called in allusion to the 
fable of the lion and other animals, who hav- 
ing entered into partnership for the purpose j 
of hunting, the lion appropriated all the prey 
to himself. Pig. 17, 2, *29,2 ; Poth. Traite 
de Secrete, n. 12. See 2 McCord’s R. 421; 

6 Pick. 372. 

SOCIETE EX COMMEXDITE. This 
term is borrowed from the laws of France, 
and is used in Louisiana; the societe en 
commendiie , or partnership in commendam , 
is formed by a contract, by which one per¬ 
son or partnership agrees to furnish another 
person or partnership a certain amount, 
either in property or money, to be employed 
by the person or partnership to whom it is 
furnished, in his or their own name or firm, 
on condition of receiving a share in the 
profits, in the proportion determined by the 
contract, and of being liable to losses and 


non nominandum. 4 Bl. Com. 215 ; 1 East, 
P. C. 480, 487 ; Bac. Ab. h. t.; Hawk, b 
1,‘c. 4 ; 1 Hale, 609 : Com. Dig. Justices, 
S 4 ; Russ. & Ry. 331. 

3. This crime was punished with great 
severity by the civil law. Nov. 141 ; Nov. 
77 ; Inst. 4, 18, 4. See 1 Russ, on Cr. 
5(38 ; R. & R. C. C. 331, 412; 1 East, P. 
C. 437. 

SOIL. The superficies of the earth on 
which buildings are erected, or may be 
erected. 

2. The soil is the principal, and the 
building, when erected, is the accessory. 
Vide Dig. 6, 1, 49. 

SOIT DROIT FAIT AL PARTIE, 
Eng. law. Let right be done to the party. 
This phrase is written on a petition of right, 
and subscribed by the king. Sec Petition 
of right. 

SOKE MANS, Eng . law, Thos& who 
held their land in socage. 2 Bl. Com 
100 . 

SOL ARES, Spanish law . Lots of ground. 
| This term is frequently found in grauts from 
; the Spanish government of lands in Ame 
' riea. 2 White’s Coll. 474. 

SOLD NOTE, contracts . The name of 
an instrument in writing, given by a broker 
to a buyer of merchandise, in which it is 
stated that the goods therein mentioned 


expenses to the amount furnished and no 
more. Civ. Code of Lo. art. 2810; Code 
de Comm. 26, 33 ; 4 Pard. Dr. Com. n. 
102< ; Dali. Diet, mots Societe Commer- 
ciale, n. 166. Vide Commendam; Partner¬ 
ship. 

SOCIETY. A society is a number of 
persons united together by mutual consent, 
in order to deliberate, determine, and act 
jointly for some common purpose. 

2. Societies are either incorporated 
and known to the law, or unincorporated, of 
which the law does not generally take notice. 

3. By civil society is usually under¬ 
stood a state, (q. v.) a nation, (q. v.) or a 
body politic, (q. v.) Rutlierf. Inst. c. 1 and 2. 

4. In the civil law, by society is meant 
a partnership. Inst. 3, 26 ; Dig. 17, 2 ; 
Code, 4, 3/. 

SODOMITE. One who has been guilty 
of sodomy. Formerly such offender was 
punished with great seventy, and was de¬ 
prived of the power of making a will. 

SODOM1, crim. law, The crime against 
nature, committed cither with man or beast. 

2. It is a crime not fit to be named ■ 
peccatum illud horrible, inter christianos 


have been sold to him. 1 Bell’s Com. 5tli 
ed. 435 ; Story on Ag. § 28. Some confu¬ 
sion may be found in the books as to the 
name of these notes ; they are sometimes 
called bought notes . (q. v.) 

SOLDIER. A military man ; a private 
in the army. 

2. The constitution of the United States, 
a men dm. art. 3, directs that no soldier 
shall, in time of peace, be quartered in any 
house, without the consent of the owner; 
nor in time of war, but in a manner to be 
prescribed by law. 

SOLE. Alone, single ; used in contra 
distinction to joint or married . A sole 
tenant, therefore, is one who holds lands in 
his own right, without being joined with 
any other. A feme sole' is a single woman ; 
a sole corporation is one composed of only 
one natural person, 

SOLEMNITY. The formality establish¬ 
ed by law to render a contract, agreement, 
or other act valid. 

2. A marriage, for example, would not 
be valid if made in jest, and without solem¬ 
nity. Vide Maniage , and Dig, 4, 1. 7; 
Id. 45, 1, 30. 
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SOLICITATION OF CHASTITY. The 

asking a person to commit adultery or for¬ 
nication. 

2. This, of itself, is not an indictable 
offence. Salk. 382 ; 2 Chit. Pr. 478. The 
contrary doctrine, however, has been held 
in Connecticut. 7 Conn. Hep. 267. 

3. In England, the bare solicitation of 
chastity is punished in the ecclesiastical 
courts. 2 Chit. Pr. 478. Vide Str. 1100 ; 
10 Mod. 384 • Sayer, 33 ; 1 Hawk. ch. 74; 
2 Ld. Raym. 809. 

4. The civil law punished arbitrarily the 
person who solicited the chastity of another. 
Dig. 47,11,1. Vide To persuade; 3 Phill. 
li/508. 

SOLICITOR. A person whose business 
is to be employed in the care and manage¬ 
ment of suits depending in courts of chancery. 

2. A solicitor, like an attorney, (q. v.) 
will be required to act with perfect good 
faith towards his clients. He must conform 
to the authority given him. It is said that 
to institute a suit he must have a special 
authority, although a general authority will 
he sufficient to defend one. The want of a 
written authority may subject him to the 
expenses incurred in a suit. 3 Mer. It. 12 ) 
Hov. Fr. ch. 2, p. 28 to 61. Vide 1 Phil. 
Ev. 102; 19 Vin. Ab. 482 ; 7 Coni. Dig. 
357; 8 Com. Dig. 985 ; 2 Chit. Pr. 2. See 
Attorney at law; Counsellor at law; Proctor . 

Solicitor of the treasury. The title 
of one of the officers of the United States, 
created by the act of May 29, 1830, 4 
Sharsw. eont. of Story, L. U. S. 2206, 
which prescribes his duties and his rights. 

2.—1. His powers and duties are, 1. 
Those which were by law vested and re¬ 
quired from the agent of the treasury of 
the United States. 2. Those which there¬ 
tofore belonged to the commissioner, or act¬ 
ing commissioner of the revenue, as relate 
to the superintendence of the collection of 
outstanding direct and internal duties. 3. 
To take charge of all' lands which shall be 
conveyed to the United States, or set oft to 
them in payment of debts, or which are 
vested in them by mortgage or other secu¬ 
rity ; and to release such lands which had, 
at the passage of the act, become vested in 
the United States, on payment of the debt 
for which they were received. 4. Gene¬ 
rally to superintend the collection of debts 
due to the United States, and receive state¬ 
ments from different officers in relation to 
suits or actions commenced for the recovery 
of the same. 5. To instruct the distriot 


attorneys, marshals, and clerks of the cir¬ 
cuit and district courts of the United States, 
in all matters and proceedings appertaining 
to suits in which the United States are a 
party or interested, and to cause them to 
report to him any information he may re¬ 
quire in relation to the same. 6. To report 
to the proper officer from whom the evidence 
of debt was received, the fact of its having 
been paid to him, and also all credits which 
have by due course of law been allowed on 
the same. 7. To make rules for the go¬ 
vernment of collectors, district attorneys 
and marshals, as may be requisite. 8. To 
obtain from the district attorneys full ac¬ 
counts of all suits in their hands, and submit 
abstracts of the same to congress. 

3.—2. His rights are, 1. To call upon 
the attorney-general of the United States 
for advice and direction as to the manner 
of conducting the suits, proceedings and 
prosecutions aforesaid. 2. To receive a 
salary of three thousand five hundred dol¬ 
lars per annum. 3. To employ, with the 
approbation of the secretary of the treasury, 
a clerk, with a salary of one thousand five 
hundred dollars; and a messenger, with a 
salary of five hundred dollars. To receive 
and send all letters, relating to the business 
of his office, free of postage. 

SOLIDO, IN, civil law . In solido, is a 
term used to designate those contract^ in 
which the obligors are bound, jointly and se¬ 
verally, or in which several obligees are each 
entitled to demand the whole of what is due. 

2. —1. There is an obligation in solido 
on the part of debtors, when they are all 
obliged to the same thing, so that each may 
be compelled to pay the whole, and when 
the payment which is made by one of them, 
exonerates the others towards the creditor. 

3. —2. The obligation is in solido, or 
joint and several between several creditors, 
when the title expressly gives to each ol 
them the right of demanding payment of the 
total of what is due, and when the payment 
to any ODe of them discharges the debtor. 
Civ. Code of La. 2083, 2086 ; Merl. Rcpert. 
h. t.; Domat, Index, h. t. See In solido . 

SOLITARY IMPRISONMENT. The 
punishment of separate confinement. This 
has been adopted in Pennsylvania, with 
complete success. Vide Penitentiary. 

SOLUTION, civil law. Payment. 

2. By this term, is understood, every 
species of discharge or liberation, which is 
called satisfaction, and with which the cre¬ 
ditor is satisfied. Dig. 46, 3, 54; Code 8, 
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13, IT : Inst. 3, 30. This term has rather 
a reference to the substance of the obliga¬ 
tion, than to the numeration or counting of 
the money. Pig. f>0, 16, 176. Vide Dis¬ 
charge of a contract. 

SOLVENCY. The state of a person who 
is able to pay all his debts ; the opposite 
of insolvency, (q. v.) 

SOLVENT. One who has sufficient to 
pay bis debts, and all obligations. Dig. 50, 
16, 114. 

SOLVERE. To unbind: to untie; to 
release; to pay ; solvere dicimus eum qui 
fecit quod facere proinisit. 1 Bouv. Inst, 
n. 807. 

SOLVIT AP DIEM, pleading . The 
name of a plea to an action on a bond, or 
other obligation to pay money, by which the 
defendant pleads that he paid the money on 
the day it was due. Vide 1 Stra. 652 ; 
Rep. Temp. Hardw. 133; Com. Pig. 
Pleader, *2 W 29. 

2. This plea ought to conclude with an 
averment, and not to the country. 1 Sid. 
215; 12 John. R. 253 ; vide 2 Phil. Ev. 
92 : Coxe, R. 467. 

Sol\ it post diem ^pleading. The name 
of a special plea in bar to an action of debt 
on a bond, by which the defendant asserts 
that he paid the money after the day it be¬ 
came due. 1 Chit. PL 480, 555; 2 Phil. 
Ev. 93. 

SOMNAMBULISM, med. juris . Sleep 
walking. 

2. This is sometimes an inferior species 
of insanity, the patient being unconscious 
of what he is doing. A case is mentioned 
of a monk who was remarkable for simpli¬ 
city, candor and probity, while awake, but 
wbo during bis sleep in the night, would 
steal, rob, and even plunder the dead. An¬ 
other case is related of a pious clergyman, 
who during his sleep, would plunder even 
his own church. And a case occurred in 
Maine, where the somnambulist attempted 
to hang himself, but fortunately tied the 
rope to his feet, instead of his neck. Ray. 
Med. Jur. § 294. 

3. It is evident, that if an act should be 
done by a sleep walker, while totally uncon¬ 
scious of his act, he would not be liable to pun¬ 
ishment, because the intention (q. v.) and will 
(q. v.) would be wanting. Take, for example, 
the following singular case: A monk late one 
evening, in the presence of the prior of the 
convent, while in a state of somnambulism, 
entered the room of the prior, bis eyes open 
but fixed, his features contracted into a 


frown, and with a knife in his band. 11c 
walked straight up to the bed, as if to as¬ 
certain if the prior were there, and then gave 
three stabs, which penetrated the bed clothes, 
and a mat which served for the purpose of 
a mattress; lie returned with an air of 
satisfaction, and his features relaxed. On 
being questioned the next day by the prior 
as to what he had dreamed the preceding 
night, the monk confessed he had dreamed 
that his mother had been murdered by the 
prior, and that her spirit had appeared to 
him and cried for veugcance, that he was 
transported with fury at the sight, and ran 
directly to stab the assassin : that shortly 
after lie awoke covered with perspiration, 
and rejoiced to find it w r as only a dream. 
Georget, Des Maladies Mentales, 127. 

4. A similar case occurred in England, 
in the last century. Two persons, who had 
been hunting in the day, slept together at 
night; one of them was renewing the chase 
in his dream, and, imagining himself present 
at the death of the stag, cried out aloud, 
“I’ll kill him! I’ll kill him!” The other, 
awakened by the noise, got out of bed, and, 
by the light of the moon, saw the sleeper 
give several deadly stabs, with a knife, on 
the part of the bed his companion had just 
quitted. Hcrvey’s Meditations on the Night, 
note 35 ; Guy, Med. Jur. 265. 

SON, kindred . An immediate male de¬ 
scendant. In its tec-finical meaning in 
devises, this is a word of purchase, but the 
testator may make it a word of descent. 
Sometimes it is extended to more remote 
descendants. 

Son assault demesne, pleading . His 
own first assault. A form of a plea to 
justify an assault and battery, by which the 
defendant asserts that the plaintiff com¬ 
mitted an assault upon him, and the de¬ 
fendant merely defended himself. 

2. When the plea is supported by evi¬ 
dence, it is a sufficient justification, unless 
the retaliation by the defendant were ex¬ 
cessive, and bore no proportion to the 
necessity, or to the provocation received. 
1 East, P. C. 406 ; 1 Chit. Pr. 595. 

Son-in-law, in Latin called gener. The 
husband of one’s daughter. 

SOUND MIND. That state of a man’s 
mind which is adequate to reason and comes 
to a judgment upon ordinary subjects, like 
other rational men. 

2. The law presumes that every person 
who has acquired his full age is of sound 
| mind, and consequently competent to make 



534 


SOU 


SOU 


contracts and perform all his civil duties ; 
and he who asserts to the contrary must 
prove the affirmation of his position by 
explicit evidence, and not by conjectural 
proof. 2 Hagg Eccl. R. 434; 3 Addarns’ 
it. 86 ; 8 Watts, R. 66 ; Ray, Med. Jur. 
§ 92; 9 Curt. Eccl. R. (571. Vide Unsound 
mind . 

SOUNDING IN DAMAGES. When 
an action is brought, not for the recovery 
of lands, goods, or. sums of money, (as is 
the case in real or mixed actions, or the 
personal action of debt or detinue,) but for 
damages only, as in covenant, trespass, &c., 
the action is said to be sounding in damages . 
Steph. PI. 126, 127. 

SOUNDNESS. In usual health ; with¬ 
out any permanent disease. 1 Carr. & 
Marsh. 291. To create unsoundness, it is 
requisite that the animal should r not be 
useful for the purpose for which he is 
bought, and that inability to be so useful 
should arise from disease or accident. 2 
M. & Rob. 137 ; 9 M. & W. 670 ; 2 M. & 
Rob. 113. 

2. In the sale of slaves and animals 
they are sometimes warranted by the seller 
to be sound, and it becomes important to 
ascertain what is soundness. Roaring; 
(q. v.) a temporary lameness, which ren¬ 
ders a horse less fit for service ; 4 Campb. 
271 ; sed vide 2 Esp. Cas. 573; a cough, 
unless proved to be of a temporary nature; 
2 Chit. R. 245, 416 ; and a nerved horse, 
have been held to be unsound. But crib- 
biting is not a breach of a general warranty 
of soundness. Holt, Cas. 630. 

3. An action on the ease is the proper 
remedy for a verbal warrant of soundness. 
1 H. Bl. R. 17 ; 3 Esp. 82; 9 B. & Cr. 
259; 2 Dow. & Ry. 10; 1 Bing. 344; 5 
Dow. & R. 164 ; 1 Taunt. 566 ; 7 East, 
274 ; Bac. Ab. Action on the Case, E. 

SOURCES OF THE LAW. By this 
expression is understood the authority from 
which the laws derive their force. 

2. The power of making all laws is in 
the people or their representatives, and 
none can have any force whatever, which is 
derived from any other source. But it is 
not required that the legislator shall ex¬ 
pressly pass upon all laws, and give the sanc¬ 
tion of his seal, before they can have life 
or existence. The laws are therefore such 
as have received an express sanction, and 
such as derive their force and effect from 
implication. The first, or express, are the 
?onstitution of the United States, and the 


treaties and acts of the legislature which 
have been made by virtue of the authority 
vested by the constitution. To these must 
be added the constitution of the state and 
the laws made by the state legislature, or by 
other subordinate legislative bodies, by vir¬ 
tue of the authority conveyed by suedi con¬ 
stitution. The latter, or tacit, received their 
effect by the general use of them by the 
people, when they assume the name of cus¬ 
toms : by the adoption of rules by the courts 
from systems of foreign laws. 

3. The express laws, are first, the con¬ 
stitution of the United States ; secondly, 
the treaties made with foreign powers; 
thirdly, the acts of congress ; fourthly, the 
constitutions of the respective states; fifthly, 
the laws made by the several state legisla¬ 
tures ; sixthly, laws made by inferior legis¬ 
lative bodies, such as the councils of muni¬ 
cipal corporations, and general rules made 
by the courts. 

4. —1. The constitution is an act of the 
people themselves, made by their represen¬ 
tatives elected for that purpose. It is the 
supreme law of the land, and is binding on 
all future legislative bodies, until it shall 
be altered by the authority of the people, 
in the manner provided for in the instru¬ 
ment itself, and if an act be passed con¬ 
trary to the provisions of the constitution, 
it is, ipso facto , void. 2 Pet. 522 : 12 
Wheat. 270 ; 2 Dali. 309 ; 3 Dali. 386; 4 
Dali. 18; 6 Cranch, 128. 

5. ^-2. Treaties made under the autho¬ 
rity of the constitution are declared to be the 
supreme law of the land, and therefore obli¬ 
gatory on courts. 1 Cranch, 103. Sec Treaty. 

6. —3. The acts and resolutions of con¬ 
gress enacted constitutionally, are of course 
binding as laws, and require no other ex¬ 
planation. 

7. —4. The constitutions of the respec¬ 
tive states, if not opposed to the provisions 
of the constitution of the United States, are 
of binding force in the states respective!}', 
and no act of the state legislature has any 
force which is made in contravention of the 
state constitution. 

8. —5. The laws of the several states, 
constitutionally made by the state legisla¬ 
tures, have full and complete authority in 
the respective states. 

9. —6. Laws are frequently made by 
inferior legislative bodies which are .autho¬ 
rized by the legislature; such are the muni¬ 
cipal councils of cities or boroughs. Their 
laws are generally known by the name of 
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ordinances, and, when lawfully ordained, 
they are binding on the people. The courts, 
perhaps by a necessary usurpation, have 
been in the practice of making general 
rules and orders which sometimes affect 
suitors and parties as much as the most 
regular laws enacted by congress. These 
apply to all future cases. There are also 
rules made in particular cases as they arise, 
but those are rather decrees or judgments 
than laws. 

10. The tacit laws, which derive their 
authority from the consent of the people, 
without any legislative enactment, may be 
subdivided into 

1st. The common law , which is derived 
from two sources, the common law of Eng¬ 
land, and the practice and decisions of our 
own courts. It is very difficult, in many 
cases, to ascertain what is this common law, 
aud it is always embarrassing to the courts. 
Kiri. Rep. Pref. In some states, it has 
been enacted that the common law of Eng¬ 
land shall be the law, except where the 
same is inconsistent with our constitutions 
and laws. See Law. 

2d. Customs which have been generally 
adopted by the people, have the force of law. 

3d. The principles of the Roman law, 
being generally founded in superior wisdom, 
have insinuated themselves into every part 
of the law. Many of the refined rules 
which now adorn the common law appear 
there without any acknowledgment of their 
paternity, and it is at this source that some 
judges dipt to get the wisdom which adorns 
their judgments. The proceedings of the 
courts of equity and many of the admirable 
distinctions which manifest their wisdom 
are derived from this source. To this foun¬ 
tain of wisdom the courts of admiralty owe 
most of the law which governs in admiralty 
cases. 

4th. The canon law, which was adopted 
by the ecclesiastical courts, figures in our 
laws respecting marriage, divorces, wills 
and testaments, executors and administra¬ 
tors and many other subjects. 

5th. The jurisprudence , or decisions of 
the various courts, have contributed their 
full share of what makes the law. These 
decisions are made by following precedents, 
by borrowing from the sources already 
mentioned, and, sometimes by the less ex¬ 
cusable disposition of the judges to legislate 
on the bench. 

11. The monuments where the common 
law is to be found, are the records, reports 


of cases adjudicated by the courts, and tlio 
treatises of learned men. The books of 
reports are the best proof of what is the 
common law, but owing to the difficulty of 
finding out any systematic arrangement, 
recourse is had to treatises upon the various 
branches of the law. The records, owing 
to their being kept in one particular place, 
and therefore not generally accessible, are 
seldom used. 

SOUS SEING PRIVE. An act sous 
seingprive , in Louisiana and by the French 
law, is an act or contract evidenced by 
writing under the private signature of the 
parties to it. The term is used in opposition 
to the authentic act , which is an agreement 
entered into in the presence of a notary or 
other public officer. 

2. The form of the instrument does not 
give it its character so much as the fact that 
it appears or does not appear to Lave been 
executed before the officer. 7 N. S. 548 ; 
5 N. S. 196. 

3. The effect of a sous seing prive is 
not the same as that of the authentic act. 
The former cannot be given in evidence 
until proved, and, unless accompanied by 
possession, it does not, in general, affect 
third persons; 6 N. S. 429, 432 ; the latter, 
or authentic acts, are full evidence against 
the parties and those who claim under 
them. 8 N. S. 132. See Act; Authentic act. 

SOUTH CAROLINA. The name of 
one of the original states of the United 
States of America. For an account of its 
colonial history, see article North Carolina. 

2. The constitution of this state was 
adopted the third day of June, 1790, to 
which two amendments have ‘been made, 
one, ratified December 17, 1808, and the 
other, December 19, 1816. The pow r ers 
of the government are distributed into three 
branches, the legislative, the executive, and 
the judicial. 

3. —1st. The legislative authority is 
vested in a general assembly, which consists 
of a senate and house of representatives. 

4. —1. The senate will be considered w r ith 
reference to the qualifications of the electors; ■' 
the qualifications of the members; the 
number of members; the duration of their 
office, and the time of their ejection. 1. 
Every free white man, of the age of twenty- 
one years, being a citizen of this state, and 
having resided therein two years previous 
to the day of election, and who hath a free¬ 
hold of fifty acres of land, or a town lot, of 

| which he hath been legally seised and pos- 
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eessed, at least six months before such elec¬ 
tion, or, not having such freehold or town 
lot, hath been a resident in the election 
district, in which he offers to give his vote, 
six months before the said election, and hath 
paid a tax the preceding year of three 
shillings sterling towards the support of 
this government, shall have a right to vote 
for a member or members, to serve in either 
branch of the legislature, for the election 
district in which he holds such property, or 
is so resident. 2. No person shall be eligi¬ 
ble to a seat in the senate, unless he is a 
free white man, of the age of thirty years, 
and hath been & citizen and resident in 
this state five years previous to his election. 
If a resident in the election district, he 
shall not be eligible unless he be legally 
seised and possessed in his own right, of a 
settled freehold estate of the value of three 
hundred pounds sterling, clear of debt. If 
a non-resident in the election district, he 
shall not be eligible unless he be legally 
seised and possessed in his own right, of 
a settled freehold estate in the said district, 
of the value of one thousand pounds ster¬ 
ling, clear of debt. 3. The senate is com¬ 
posed of one member from each district as 
now established for the election of the house 
of representatives, except the district 
formed by the districts of the parishes of 
St. Philip and St. Michael, to which shall 
be allowed two senators as heretofore. 
Amend, of Dec. 17, 1808. 4. They are 

elected for four years. Ibid. 5. The election 
takes place on the second Monday in Octo¬ 
ber. Art. 1, s. 10. 

5.—2. The house of representatives will 
be considered in the same order which has 
been observed in considering the senate. 
1. The qualification of electors are the same 
as those of electors of senators. 2. No 
person shall be eligible to a seat in the 
house of representatives, unless he is a free 
white man, of the age of twenty-one years, 
and hath been a citizen and resident in this 
state three years previous to his election. If 
a resident in the election district, ho shall 
not be eligible to a seat in the house of 
representatives, unless he be legally seised 
and possessed in his own right, of a settled 
freehold estate of five hundred acres of land, 
and ten negroes ; or of a real estate, of the 
value of one hundred and fifty pounds ster¬ 
ling, clear of debt. If a non-resident, he 
shall be legally seised and, possessed of a 
settled freehold estate therein, of the value 
of five hundred pounds sterling, clear of debt. 


3. The house consists of one hundred and 
twenty-four members. Amend, of Dec. IT, 
1808. 4. The members are elected for 

two years. Art. 1, s. 2. 5. The election 

is at the same time that the election of sena¬ 
tors is held. 

6. —2. The executive authority is vested 
in a governor, and in certain cases, a lieu¬ 
tenant-governor. 

7. —1. Of the governor. It will be proper 
to consider his qualifications : by whom he 
is to be elected ; when to be elected; dura¬ 
tion of office ; and his powers and duties. 

1. No person shall be eligible to the office 
of governor, unless he hath attained the nge 
of thirty years, and bath resided within 
this state, and been a citizen thereof, ten 
years, and unless he be seised and possessed 
of a settled estate within the same, in his 
own right, of the value of fifteen hundred 
pounds sterling, clear of debt. Art. 2, s. 2. 

2. He is elected by the senate and house of 

representatives jointly, in the house of 
representatives. Art. 2, sect. 1. 3. He is 

to be elected whenever a majority of both 
houses shall be present, lb. 4. He is 
elected for two years, and until a new' elec¬ 
tion shall be made. Ibid. 5. The governor 
is commander-in-chief of the army and navy 
of the state, and of the militia, except when 
they shall be called iuto the actual service of 
the United States. He may grant reprieves 
and pardons, after conviction, except in' 
cases of impeachment, and remit fines and 
forfeitures, unless otherwise directed by law 
—shall cause the laws to be faithfully exe¬ 
cuted in mercy—may prohibit the exporta¬ 
tion of provisions, for any time not exceeding 
thirty days—may require information from 
the executive departments—shall recom¬ 
mend such measures as he may deem neces¬ 
sary, and give the assembly information as 
to the condition of the state—may on 
extraordinary occasions convene tlic assem¬ 
bly, and in case of disagreement between 
the two houses with respect to the time of 
adjournment, adjourn them to such time as 
he shall think proper, not beyond the fourth 
Monday in the month of November then 
next ensuing. 

8. —2. A lieutenant,-governor is to be 
chosen at the same time, in the same manner, 
continue in office for the same period, and 
be possessed of the same qualifications as 
the governor. Art. 2, sect. 3. In case of 
the impeachment of the governor, or his 
removal from office, death, resignation, or 
absence from the state, the lieutenant-gover- 
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nor shall succeed to his office. And in case 
of the impeach men t of the lieuten ant-go ver- 
nor, or his removal from office, death, resig¬ 
nation, or absence from the state, the presi¬ 
dent of the senate shall succeed to his 
office, till a nomination to those offices 
respectivelv shall be made by the senate 
and house of representatives, for the remain¬ 
der of the time for which the officer.so 
impeached, removed from office, dying, 
rosier,in or being absent, was elected. 
Art. 2, s. 5. 

9—3. The judicial power shall be vested 
in such superior and inferior courts of law 
and equity, as the legislature shall, from 
time to time, direct and establish. The 
judges of each shall hold their commissions 
during good behaviour ; and judges of the 
superior courts shall, at stated times, receive 
a compensation for their services, which shall 
neither be increased nor diminished during 
their continuance in office : bu4 they shall 
receive no fees or perquisites of office, nor 
hold any other office of profit or trust, 
under this state, the United States, or any 
other power. Art. 3, sect. 1. The judges 
are required to meet at such times and 
places, as shall be prescribed by the act 
of the legislature, and sit for the purpose 
of bearing and determining all motions 
which may be made for new trials, and in 
arrest of judgment, and such points of law 
as may be submitted to them. Amend, of 
Dec. 10, 1816. 

SOVEREIGN. A chief ruler with 
supreme power; one possessing sovereignty . 
(q. v.) It is also applied to a king or other 
magistrate with limited powers. 

2. In the United States the sovereignty 
resides in the body of the people. Vide 
Rutherf. Inst. 282. 

Sovereign, Eng . law . The name of a 
gold coin of Great Britain of the value of 
one pound sterling. 

Sovereign state. One which governs 
itself independently of any foreign power. 

SOVEREIGNTY. The union and ex¬ 
ercise of all human power possessed in a 
state ; it is a combination of all power; it 
is the power to do everything in a state 
without accountability; to make laws, to 
execute and to apply them: to impose and 
collect taxes, and levy contributions; to 
make war or peace,; to form treaties of 
alliance or of commerce with foreign 
nations, and the like. Story on. the Const 
$ 207. 

2. Abstractedly, sovereignty resides in 1 


the body of the nation and belongs to the 
people. But these powers arc generally 
exercised by delegation. 

3. When analysed, sovereignt}' is na¬ 
turally divided into three great powers ; 
namely, the legislative, the executive, and 
the judiciary; the first is the power to 
make new laws, and to correct and repeal 
the old; the second is the power to execute 
the laws both at home and abroad; and the 
last is the power to apply the laws to parti¬ 
cular facts; to judge the disputes which 
arise among the citizens, and to punish 
crimes. 

4. Strictly speaking, in our republican 
forms of government, the absolute sove¬ 
reignty of the nation is in the people of 
the nation; (q. v.) and the residuary sove- 
reignty of each state, not granted to any 
of its public functionaries, is in the people 
of the state, (q. v.) 2 Dali. 471 ; and vide, 
generally, 2 Dali. 433, 455; 3 Dali. 93, 
1 Story, Const. § 208 ; 1 Toull. n. 20 , 
Merl. Reper. h. t. 

SPADONES, civil law . Those who, on 
account of their temperament, or some 
accident they have suffered, are unable to 
procreate. Inst. 1, 11, 9 ; Dig. 1, 7, 2, 
1 ; and vide Impotence. 

SPARSIM. This Latin adverb signifies 
scatteredly, here and there, in a scattered 
manner, sparsedly, dispersedly. It is some¬ 
times used in law ; for example, the plain¬ 
tiff may recover the place wasted, not only 
where the injury has been total, but where 
trees, growing sparsim in a close, are cut. 
Bac. Ab. Waste, M; Brownl. 240: Co 
Litt. 54, a; 4 Bouv. Inst. n. 3G90. 

TO SPExiK. This term is used in the 
English law, to signify the permission given 
by a court to the prosecutor and defendant 
in some cases of misdemeanor, to agree 
together, after which the prosecutor comes 
into court and declares himself to be satis¬ 
fied ; when the court pass a nominal sen¬ 
tence. 1 Chit. Pr. 17. 

SPEAKER. The presiding officer of 
the house of representatives of the United 
States is so called. The presiding officer 
of either branch of the state legislatures 
generally bears this name. 

SPEAKING DEMURRER, equity 
pleading . One which contains an argument 
in the body of it ; as, for instance, when a 
demurrer says, u in or about the year 1770, 1 ” 
which is upwards of twenty years before 
the bill filed. 2 Vcs. jr. 83 ; S. C. 4 Bro. 
C. C. 254. 
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SPECIAL. That which relates to a where money is deposited in a bank> the title 
particular species or kind, opposed to gene- to which is transferred to the bank, if it be 
ral; as special verdict and general verdict; lost, fhv loss will be borne by the bank, 
special imparlance and general imparlance; This will result from the same principle ; 
special jury, or one selected for a particular the loss will fall, in both instances, on the 
case, and general jury; special issue and ; owner of the thing, according to the rule 
general issue, &c. res peril domino . See 1 Bouv. Inst. n. 1054. 

Special agent. A special agent is one Special errors. Special pleas in error 
whose authority is confined to a particular, \ are those which assign for error matters in 
or an individual instance. It is a general j confession and avoidance, as a release of 
rule, that he who is invested with a special j errors, the act of limitations, and the like, 
authority, must act within the bounds of , to which the plaintiff in error may reply or 
his authority, and he cannot bind his prin- demur. 

cipal bey r ond what he is authorized to do. Special imparlance, pleading . One 
2 Bouv. Inst. n. 1299; 2 John. 48; 1 which contains the clause, u saving to him- 
Wash. C. C. 174; 5 John. 48; 15 John, self all advantages and exceptions, as well 
44 ; 8 Wend. 494. to the writ, as to the declaration aforesaid.” 

Special assumpsit, practice . Where 2 Chit. PI. 407, 8. 
an action of assumpsit (q. v.) has been 2. This imparlance admits the jurisdic- 
brought on a special contract, and the j tion of the court, but the defendant may 
plaintiff declares upon it, setting out its | plead in abatement or to the action ; that 
particular language, or its legal effect. It j is, to the #mt or the count. Gould, on 
is distinguished from a general assumpsit, j PL c. 2, § 18; Lawes on PL 84. See 
where the plaintiff, instead of setting out Imparlaiice. 

the particular language, or effect of the Special injunction. One obtained 

original contract, declares as for a debt, 
arising out of the execution of the con¬ 
tract, where that constitutes the debt. 3 
Bouv. InSt. n. 3426. 

Special bail. A person who becomes defendant’s answer. 4 Bouv. Inst. n. 3756. 
specially bound to answer for the appear- See Injunction . 

ance of another; the recognizance or act Special issue, pleading. A plea to the 
by which such person thus becomes bound, action which denies some particular material 
is also called special bail. Vide Bail, allegation, which is in effect a denial of the 
Special constable. One who has been entire right of action. It differs from the 
appointed a constable for a particular occa- general issue which traverses or denies the 
sion, as in the case of an actual tumult or whole declaration or indictment. Gould, 
a riot, or for the purpose of serving a par¬ 
ticular process. 

Special damages. Such as actu ally 
have been suffered, and are not implied by 
law. Vide Damages , Special; and 1 Chit. 

PL 385 ; Com. Dig. Action on the case for ^ 

Defamation, D 30, G 11. statutes, and from those who remain, the 

Special demurrer, pleading. One which jury in that case must be selected. This 
excepts to the sufficiency of the pleadings is also called a struck jury. 
on the opposite side, and.shows specifically Special non est factum. The name 
the nature of the objection, and the parti- of a plea by which the defendant says that 
cular ground of the exception. 3 Bouv. the deed which he has executed is not his 
lost. n. 3022. See Demurrer . own or binding upon him, because of some 

Special deposit. A deposit made of & circumstance which shows that it was not 
particular thing with the depositary: it is intended to be his deed, or because it was 
distinguished from an irregular deposit. not binding upon him for some lawful 
2. "When a thing has been specially reason; as, when the. defendant delivered 
deposited with a depositary, the title to it the deed to a third person as an escrow to 
remains with the depositor, and if it should be delivered upon a condition, and it has 
be lost, the loss will fall upon him. When, been delivered without the performance of 
on the contrary, the deposit is irregular, as the condition,he may plead non est factum , 


on PL c. 2, § 38. See General Issue : Issue . 

Special jurt. One selected in a par¬ 
ticular wa}' by the parties. A pannel is 
made out, and each party is entitled to 
strike from it the names of a certain num¬ 
ber of iurors, as provided for bv the local 


only on motion and petition, with notice to 
the other party, and is applied for, some¬ 
times on affidavit before answer, but more 
frequently upon merits disclosed in the 
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state llie fact of the conditional delivery, 
the non-porfonnanee of the condition, and 
add, “ and so it is not his deed ; ” or if the 
defendant he a feme covert, she may plead 
non esi fad tun, that she was a feme covert 
at the time the deed was made, <£ and so it 
is not her deed.” Bac. Ab. Pleas, &c. H 
3, I *2 : Gould, on PI. c. 6, part 1, § 64. 
See Issint. 

Special occupant, estates. When an 
estate is granted to a man and his heirs 
during the life of cestui que vie , and the 
grantee die without alienation, and while 
the life for which he held continues, the 
heir will succeed, and is called a special 
occupant. 2 Bl. Com. 259. In the United 
States the statute provisions of the different 
states vary considerably upon this subject. 
In New York and New Jersey, special 
occupancy is abolished, Virginia, and pro¬ 
bably Maryland, follow the English statutes ; 
in Massachusetts and other states, where 
the real and personal estates of intestates 
are distributed in the same way and mariner, 
the question docs not seem to be material. 
4 Kent, Com. 27. 

Special partnership. Special or lim¬ 
ited partnerships are of two kinds; 1. Those 
at common law. 2. Limited partnerships, 
or those in common dam. 

2. Special partnerships at common law, 
are those formed for a particular or special 
branch of business, as contradistinguished 
from the general business of the parties, or 
of one of them. 

3. A limited or special partnership, 
under special acts of assembly, may be 
fonnd in several states. In such part¬ 
nerships some of the partners are liable as 
general partners, while others are respon¬ 
sible only to the extent of the capital they 
have furnished. See 2 Bouv. Inst. n. 1472, 
1473, and In Commendam ; Partnership. 

Special plea in bar. One which 
advances new matter. It differs from the 
general in this, that the latter denies some 
material allegation, but never advances 
new matter. Gould on PI. c. 2, §38. 

Special pleader, Engl, practice . A 
special pleader is a lawyer whose pro¬ 
fessional occupation is to give verbal or 
written opinions upon statements submitted 
to him, either in writing or verbally, and to 
draw pleadings, civil or criminal, and such 
practical proceedings as may be out of the 
general course. 2 Chit. Pr. 42. 

Special pleading. The allegation of 
special or new matter, as distinguished from 


a direct denial of matter previously alleged 
on the opposite side. Gould on PI. c. 1, s. 
18; Co. Litt. 282; 3 Wheat. It. 246; 
Com. Pig. Pleader, E 15. 

Special property; This term is used 
as synonymous with qualified or limited 
property. It is that property which is not 
perfect in the hands of the possessor, but 
his right is qualified or limited ; as, where 
a person is possessed of an animal ferae 
naturae , he has a property in such animal, 
but this is not a general right, for if the 
animal should escape, and be taken by 
another person, the latter only 'would have 
a special property in it. 

2. Again, a person may have a special 
property in a chattel in consequence of the 
peculiar circumstances of the owner; a 
bailee, for example, has a special property 
in the thing bailed. 1 Bouv. Inst. n. 475 
to 477. 

Special request. One actually made, 
at a particular time and place ; this term is 
used in contradistinction to a general request, 
which need not state the time when, nor 
place where made. 3 Bouv. Inst. n. 2843. 

Special rule. A rule or order of court 
made in a particular case, for a particular 
purpose ; it is distinguished from a general 
rule, which applies to a class of eases. It 
differs also from a common rule, or rule of 
course. 

Special traverse, pleading . A tech¬ 
nical special traverse begins in most cases, 
with the words absque hoc , (without this,) 
which words in pleading form a technical 
form of negation. Lawes’ PI. 116 to 120. 

2. A traverse commencing with these 
words is special, because, when it thus 
commences, the inducement and the nega¬ 
tion are regularly both special; the former 
consisting of new matter, and the latter 
pursuing, in general, the words of the alle¬ 
gation traversed, or at least those of them 
which are material. For example, if the 
defendant pleads title to land in himself, 
by alleging that Peter devised the land to 
him, and then died seised iu fee ; and the 
plaintiff replies that Peter died seised in 
fee intestate, and alleges title in himself, 
as heir of Peter without this , that, Peter 
devised the land to the defendant; the 
traverse is special. Here the allegation of 
Peter’s intestacy, &c., forms the special 
inducement; and the absque hoc , with what 
follows it, is a special denial of the alleged 
devise : i. e. a denial of it in the words of 
the allegation. Lawes on PI. 119, 120 
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Gould, PI. ch. 7, § 6, 7: Stcph. PL 188. 
Vide 7 r averse ; General Traverse . 

Special trust. A special trust is one 
where a trustee is interposed for the execu¬ 
tion of some purpose particularly pointed 
out, and is not, as in the case of a simple 
trust, a mere passive depositary of the 
estate, but is required to exert himself 
actively in the execution of the settler’s 
intention ; as, where a conveyance is made 
to trustees upon trust to re convey, or to sell 
for the payment of debts. 2 Bouv. Inst, 
n. 1896. See Trust, 

Special verdict, practice . A special 
verdict is one by which the facts of the case 
are put on the record, and the law is sub¬ 
mitted to the judges. Vide Verdict; Bac. 
Ab. Verdict, ]). ^ 

SPECIALTY", contracts. A writing 
sealed and delivered, containing some 
agreement. 2 Serg. & Itawle, 503; 1 Binn. 
Rep. 261; Willes, 189; 1 P. Wins. 130. 
In a more confined meaning, it signifies a 
writing sealed and delivered, which is given 
as a security for the payment of a debt, in 
which such debt is particularly specified. 
Bac. Ab. Obligation, A. 

2. Although in the body of the writing 
it is not said, that the parties have set their 
hands and seals, yet if the instrument be 
really scaled it is a specialty, and if it be 
not sealed, it is not a specialty, although 
the parties in the body of the writing make 
mention of a seal. 2 Serg. & Rawle, 504; 
2 Rep. 5 a ; Perk. § 129. Vide Bond; 
Debt; Obligation. 

SPECIE. Metallic money issued by pub¬ 
lic authority. 

2. This term is used in contradistinction 
to paper money, which in some countries is 
emitted by the government, and is a mere 
engagement which represents specie. Bank 
paper in the United States is also called 
paper money. Specie is the only constitu¬ 
tional money in this country. See 4 Monr. 
483. 

SPECIFIC LEGACY. A bequest of a 
particular thing. 

2. It follows that a specific legacy may 
be of animals or inanimate things, provided 
they are specified and separated from all 
other things; a specific legacy may there¬ 
fore be of money in a bag, or of money 
marked and so described ; as, I give two 
eagles to A B, on which are engraved the 
initials of my name. A specific legacy may 
also be given out of a general fund. Touch. 
433; Amb. 310; 4 Ves. 565; 3 Ves. & 


Bea. 5. If the specific article given be not 
found among the assets of the testator, the 
legatee loses his legacy ; but on the other 
hand, if there be a deficiency of assets, the 
specific legacy will not be liable to abate 
with the general legacies. 1 Vern. 31 ; 1 
P. Wins. 422; 3 P. Wins. 365; 3 Bro. C. 
C. 160; vide 1 Roper on Leg. 150; 1 Supp. 
to Ves. jr. 209 ; Id. 231 ; 2 Id. 112 ; and 
articles Legacy; Legatee . 

SPECIFIC PERFORMANCE , remedies. 
The actual accomplishment of a contract 
by the party bound to fulfil it. 

2. Many contracts are entered into by 
parties to fulfil certain things, and then the 
contracting parties neglect or refuse to 
fulfil their engagements. In such cases the 
party grieved has generally a remedy at 
law, and he may recover damages for the 
breach of the contract ; but, in many 
cases, the recovery of damages is an in¬ 
competent remedy, and the party seeks to 
recover a specific performance of the agree¬ 
ment. 

3. It is a general rule, that courts of 
equity will entertain jurisdiction for a spe¬ 
cific performance of agreements, whenever 
courts of law can give but an inadequate 
remedy; and it is immaterial whether the 
subject relate to real or personal estate. 
1 Madd. Ch. Pr. 295; 2 Story on Eq. § 
717 : 1 Sim. & Stu. 607 ; 1 P. Wms. 570 ; 

1 Sch. & Lef. 553; 1 Vern. 159. 

4. But the rule is confined to cases 
where courts of law cannot give an ade¬ 
quate remedy. 2 Story on Eq. § 718; 
Eden on Inj. ch. 3, p. 27. Vide, generally, 

2 Story on Eq. ch. 18, § 712 to 792 ; 1 
Supp. to Ves. jr. 96, 148, 184, 211, 495; 
2 Supp. to Ves. jr. 65, 164; Fonb. Eq. b. 
1, c. 1, s. 5; Sugd. Vend. 145. 

SPECIFICATION, civil law . A term 
used in the civil law, by which is meant a 
person’s making a new species or subject 
from materials belonging to another. Bouv. 
Inst. Theolo. ps. 1, c, 1, art. 1, § 4, s. 4, p. 
74. 

2. When the new species can be again 
reduced to the matter of which it w4s made, 
the law considers the former mass as still 
existing, and, therefore, the new species as 
an accessory to the former subject ; but 
where the thing made cannot be so reduced, 
as in the case of wfine, which cannot be 
again turned into grapes, there is no place 
for the Jictio juris; and, there, the work- 
! manship draws after it the property of the 
material. Inst. 2, 1, 25; Big. 41,1, 7, 7. 
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See * 1 ccrssion: Conf usion; Jttixt ion; and 
Aso & Man. Inst. B. 2, t. 2, c. 8. 

Specification, practice ., contracts. A 
particular and detailed account of a thing : 
example, in order to obtain a patent for an 
invention, it is necessary to file a specifica¬ 
tion or an instrument of writing, which 
must lay open and disclose to the public 
every part of the process by which the in¬ 
vention can be made useful; if the specifi¬ 
cation does not contain the whole truth 
relative to the discovery, or contains more 
than is requisite to produce the desired 
efleet, and the concealment or addition was 
made for the purpose of deception, the 
patent would be void ; for if the specifica¬ 
tion were insufficient on account of its want 
of clearness, exactitude or good faith, it 
would be a fraud on society that the patentee j 
should obtain a monopoly without giving 
up his invention. 2 Kent, Com. 300; 1 
Bell’s Com. part 2, c. 3, s. 1, p. 112; Per- 
pigna on Pat. 07 ; Renouard, Des Brevets 
d’Inv. 252. 

2. In charges against persons accused 
of military offences, they must be particu¬ 
larly described and clearly expressed ; this 
is called the specification. Tytl. on Courts 
Mart. 109. 

SPECIMEN. A sample; a part of 
something by which the other may be 
known. 

2. The act of congress of July 4, 1836, 
section 6, requires the inventor or dis¬ 
coverer of an invention or discovery to 
accompany his petition and specification for j 
a patent with specimens of ingredients, and 
of the composition of matter, sufficient in 
quantity for the purpose cf experiment, 
where the invention or discovery is of the 
composition of matter. 

SPECULATION, contracts . The hope 
or desire of making a profit by the purchase 
and resale of a thing. Pard. Dr. Com. n. 
12. The profit so made ; as, he made a 
good speculation. 

SPEECH. A formal discourse in public. 

2. The liberty of speech is guarantied 
to members of the legislature, to counsel in 
court in debate. 

3. The reduction of a speech to Writing 
and its publication is a libel, if the matter 
contained in it is libelous; and the repeti¬ 
tion of it upon occasions not warranted by 
law, when the matter is slanderous, will be 
slander; and the character of the speaker 
will be no protection to him from an action. 
1 M. & S 2 / 3; 1 Esp. C. 226; Bouv. 


Inst. Index, h. t. See Debate; Liberty of 
Speech,. 

SPELLING*. The art of putting the 
proper letters in words. 

2. It is a rule that when it appears with 
certainty what is meant, bad spelling will 
not avoid a contract; for example, where 
a man agreed to pay threty pounds, he was 
held bound to pay thirty pounds; and 
seutene was hoi den to be seventeen. Cro. 
Jac. 607 ; 10 Coke, 133, a ; 2 Roll. Ab. 147. 

3. Even in an indictment undertook 

has been holden as understood . 1 Chit. 

Cr. Law. 

4. A misspelling of a name in a decla¬ 
ration, will not be sufficient to defeat the 
plaintiff, on the ground of variance between 
the writing produced, and the declaration, 
if such name be idem sonans ; as Kay for 
Key. 16 East, 110; 2 Stark. 29 ; Segrave 
for Seagrave. 2 Str. 889. See Idem 
Sonans . 

SPENDTHRIFT. By the Rev. Stat. 
of Vermont, tit. 16, c. 65, s. 9, spendthrift 
is defined to be a person who by excessive 
drinking, gaming, idleness or debauchery 
of any kind, shall so spend, waste, or lessen 
his estate as to expose himself or his family 
to want or suffering, or expose the town to 
charge or expense, for support of himself 
or family. 

SPERATE. That of which there is 
hope. 

2. In the accounts of an executor and 
the inventory of the personal, assets, he 
should distinguish between those assets 
which are sperate, and those which are 
desperate ; he will be prima facie respon¬ 
sible for the former, and discharged for the 
latter. 1 Chit. Pr. 520 : 2 Williams, Ex. 
644 ; Toll. Ex. 248. See Desperate . 

SPES RECUPERANPI. The hope of 
recovery. This term is applied to cases of 
capture of an enemy’s property as a booty 
or prize. As between the belligerent par¬ 
ties, the title to the property taken as a 
prize passes the moment there is no longer 
any hope of rejeovery. 2 Burr. Rep. 683. 
Vide Infra preesidea; Jus Postliminy; 
Booty; Prize. 

SPINSTER. An addition given, in legal 
writings, to a woman who never was mar¬ 
ried. Lovel. on Wills, 269. 

SPLITTING A CAUSE OF ACTION. 
; The bringing an action for only a part of 
j the cause of action. This is not permitted 
1 either at law nor in equity. 4 Bouv. Inst, 
n. 4167. 

% 
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SPOLIATION, Eng. eccl. law . The 
name of a suit sued out in the spiritual 
court to recover for the fruits of the church, 
or for the church itself. P. N. B. 85. 

2. It is also a waste of church property 
by an ecclesiastical person. 3 Bl. Com. 90. 

Spoliation, torts . Destruction of a 
thing by the act of a stranger; as, the 
erasure or alteration of a writing by the act 
of a stranger, is called spoliation. This 
has not the effect to destroy its character or 
legal effect. 1 Greenl. Ev. § 566. 

2. By spoliation is also understood the 
total destruction of a thing; as, the spolia¬ 
tion of papers, by the captured party, is 
generally regarded as proof of guilt, but in 
America it is open to explanation, except in 
certain cases where there is a vehement 
presumption of bad faith. 2 Wheat. 227, 
241 ; 1 Dods. Adm. 480, 486. See Altera¬ 
tion. 

SPONSALIA, or STIPULATIO SPON- 
SALITIA. A promise lawfully made be¬ 
tween persons capable of marrying each 
other, that at some future time they will 
marry. See Espousals; Ersk. Inst. B. 1, 
t. 6, n. 3. 

SPONSIONS, international law . Agree¬ 
ments or engagements made by certain pub¬ 
lic officers, as generals or admirals, in time 
of war, either without authority, or by ex¬ 
ceeding the limits of authority under which 
they purport to be made.. 

2. Before these conventions can have 
any binding authority on the state, they 
must be confirmed by express or tacit rati¬ 
fication. The former is given in positive 
terms and in the usual forms : the latter is 
justly implied from the fact of acting under 
the agreement as if bound by it, and from 
any other circumstance from which an assent 
may be fairly presumed. Wheat. Intern. 
Law, pt. 3, c. 2, § 3 ; Grotius, de Jur. Bel. 
ac Pac. 1. 2, e. 15, § 16 ; Id. L 3, c. 22, 
§ 1-3 : Vattel, Law of Nat. B. 2, c. 14, 
^ 209-212 ; Wolff, § 1156. 

SPONSOR, civil law. He who inter¬ 
venes for another voluntarily and without 
being requested. The engagement which 
he enters into is only accessory to the prin¬ 
cipal. Vide Dig. 17,1, 18 ; Nov. 4,ch. 1 ; 
Code de Com. art. 158, 159 ; Code Nap. 
1236 ; Wolff, Inst. § 1556. 

SPRING. A fountain. 

2. The owner of the soil has the exclu¬ 
sive right to use a spring arising on his 
grounds. When another has an easement, 
or right to draw water from such a spring, 


acquired by grant or prescription, if the 
spring fails the easement ceases, but if it 
returns, the right revives. 

3. The waters which flow from the 
spring give rise to a variety of difficulties, 
the principal of which are, 1st. The owner 
of the inheritance in which the spring arises 
turns their course. The owner of the in¬ 
ferior estate, whose meadow they fertilized, 
and who is deprived of them, claims the 
right to them. 2d. The owner of the spring 
does not prevent the water from flowing on 
the inferior estate, but gives them a new 
direction injurious to it. 3d. The owner 
of the superior inheritance disposes of the 
water in such a way as to deprive the owner 
of the estate below him. The rights of 

i. / 

these different owners will be separately 
considered. 

4. —1. The owner of land on which 
there is a natural spring, has a right to use 
it for domestic and culinary purposes and 
for watering his cattle, and he may make an 
aqueduct to another part of his land, and 
use all the water required to keep the 
aqueduct in order, or to keep the water 
pure. 15 Conn. 366. lie may also use it 
for irrigation, provided the volume be not 
materially decreased. Ang. W. C. 34. 
Vide Irrigation; and 1 Root, 535 ; 2 Watts. 
327 ; 2 Hill, S. C. 634 : Coxe, 460 ; 2 Dev. 
& Bat. 50 ; 9 Conn. 291 ; 3 Pick. 269 : 13 
Mass. 420 ; 8 Mass. 136; 8 Greenl. 253. 

5. —2. The owner of the spring cannot 
lawfully turn the current or give it a new 
direction. He is bound to let it enter the 
inferior estate on the same level it has been 
accustomed to, and at the same place; for 
•every man is entitled to a stream of water 
flowing through his land, without diminution 
or alteration. 6 East, 206 ; 2 Conn. 584. 
Vide 3 Rawle, 84; 12 Wend. 330; 10 
Conn. 213 ; 14 Verm. 239. 

6. —3. The owner of the superior in¬ 
heritance, or of the land on which there is a 
spring, has no right to deprive the owner 
of the estate below him; 1 Yeates, 574 ; 5 
Pick. 175; 3 Har. & John. 231; 12 Verm. 
178; 13 Conn. 303 ; 3 Seam. 492 ; nor can 
he detain the water unreasonably. 17 John. 
306 ; 2 B. C. 910. Vide Ham. N. P. 199 ; 
1 Dali. 211 ; 3 Rawle’s R. 256; Jus 
Aquaductus; Pool: Stagnum; Back Water; 
Irrigation: Mill; Ram Water; Water Course. 

SPRINGING USE, estates. One to 
arise on a future event, when no preceding 
estate is limited, and does not take effect in 
derogation of any preceding interest. Lx- 
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ample : a grant is made to A in fee, to the 
use of B in fee, after the fourth of July ; no 
use arises till the limited period. The use 
in the mean time results to the grantor, 
who has a determinable fee. A springing 
use differs from a resulting use, (q. v.) or a 
shifting use. (q. v.) 4 Kent, Com. 292 j 
Coin. Big. Uses, Iv 7; Wils. on Springing 
Uses : Corn, on Uses, 91 ; 2 Bouv. Inst. n. 

a < v i • 

SPY. One who goes into a place for the I 
purpose of ascertaining the best way of 
doing an injury there. 

2. The term is mostly applied to an 
enemy who comes into the camp for the 
purpose of ascertaining its situation in order 
to make an attack upon it. The punish¬ 
ment for this crime is death. See Articles 
of War, 1 Story’s Laws U. S. 992 ; \ attel. 
Droit des Gens. liv. 3,,§ 179. 

SQUATTER. One who settles on the 
lands of others without any legal authority; 
this term is applied particularly to persons 
who settle on the public land. 3 Mart. N. 
S. 293. 

TO STAB. To make a wound with a 
pointed instrument; a stab differs from a 
cut, (q. v.) or a wound, (q. v.) Russ. & 
Rv. 356: Russ, on Cr. 597; Bac. Ab. 
Mailicm, B. 

STAGNUM, estates. A pool. It is said 
to consist of land and water, and therefore 
by the name of stagnum, the water and the 
land may be passed. Co. Litt. 5. 

STAKEHOLDER, contracts . A third 
person, chosen by two or more persons, to 
keep in deposit property, the right or pos¬ 
session of which is contested between them, 
and to be delivered to the one who shall es¬ 
tablish his right to it. Thus each of them 
is considered as depositing the whole thing. 
This distinguishes this contract from that 
which takes place when two or more tenants 
iu common deposit a thing with a bailee. 
Domat, Lois Civ. liv. 1, t. 7, s. 4 ; 1 Yern. 
R. 44, n. 1. 

2. A person having in his hands money 
or other property claimed by several others, 
is considered in equity as a stakeholder. 1 
Yern. R. 144. 

3. The duties of a stakeholder are to 
deliver the tiling holden by him to the per¬ 
son entitled to it on demand. It is fre¬ 
quently questionable who is entitled to it. 
In ease of an unlawful wager, although he 
may be justified for delivering the thing to 
the winner, by the express or implied con¬ 
sent of the loser ; 8 John. 147 ; yet if be¬ 


fore the event has happened he lias been 
required by either party to give up the 
thing deposited with him by such party, he 
is bound so to deliver it; 3 Taunt. 377 ; 4 
Taunt. 492 ; or if, after the event has hap¬ 
pened, the losing party give notice to the 
stakeholder not to pay the winner, a pay¬ 
ment made to him afterwards will be made 
in his own wrong, and the party who de¬ 
posited the money or thing may recover it 
from the stakeholder. 16 S. & R. 147 ; 7 
T. R. 536 ; 8 T. R. 575 ; 4 Taunt. 474 ; 2 
Marsh. 542. See 3 Penns. R. 468; 4 
John. 426 ; 5 Wend. 250; 2 P. A. Browne, 
182 ; 1 Bailey, 486, 503. See Wagers . 

STALE DEMAND. A stale demand is 
a claim which has been for a long time un- 
deinanded ; as, for example, where there 
has been a delay of twelve years, unex¬ 
plained. 3 Mason, 161. 

STAMP, revenue . An impression made 
on paper, by order of the government, 
which must be used in reducing certain 
contracts to writing, for the purpose of 
raising a revenue. Yidc Stark. Ev. h. t.j 
1 Phil. Ev. 444. 

2. Maryland is the only state in the 
United States that has enacted a stamp. 

TO STAND. To abide by a thing; to 
submit to a decision; to comply with an 
agreement; to have validity, as the judg¬ 
ment must stand. 

STAND SEISED TO USES. This 
phrase is frequently used in relation to con¬ 
veyances under the statute of uses. A 
covenant to stand seised to uses is a species 
of conveyance which derives its effect from 
the statute of uses, by which a man, seised 
of lands, covenants, in consideration of blood 
or marriage, that he will stand seised of the 
same, to the use of his child, wife, or kins¬ 
man, for life, in tail or in fee. 2 Bouv. 
Inst. n. 2080. 

STANDARD, in war . An ensign or 
flag used in war. 

Standard, measure . A weight or mea¬ 
sure of certain dimensions, to which all 
other weights and measures must corres¬ 
pond; as, a standard bushel. Also the 
quality of certain metals, to which all 
others of the same kind ought to be made 
to conform : as, standard gold, standard 
silver. Yide Dollar; Eagle: Money. 

STAPLE, intern . law . The right of 
staple, as exercised by a people upon foreign 
merchants, is defined to be, that they may 
not allow them to set their merchandises 
| and wares to sale but in a certain place. 
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2. This practice is not in use in the 
United States. 1 Chit. Com. Law, 103 ; 4 
Inst. 238; Malone, Lex Merc. 237 ; Bac. 
Ab. Execution, B 1. Vide Statute Staple . 

STAR CHAMBER, Eng . law . A court 
which formerly had great jurisdiction and 
power, but which was abolished by stat. 16 
C. I., c. 10, on account of its usurpations 
and great unpopularity. It consisted of 
several of the lords spiritual and temporal, 
being privy counsellors, together with two 
judges of the courts of common law, with¬ 
out the intervention of a jury. Their legal 
jurisdiction extended over riots, perjuries, 
misbehaviour of public officers, and other 
great misdemeanors. The judges afterwards 
assumed powers, and stretched those they 
possessed to the utmost bounds of legality. 
4 Bl. Com. 264. 

STARE DECISIS. To abide or adhere 
to decided cases. 

2. It is a general maxim that when a 
point has been settled by decision, it forms 
a precedent which is not afterwards to be 
departed from. The doctrine of stare decisis 
is not always to be relied upon, for the 
courts find it necessary to overrule cases 
which have been hastily decided, or con¬ 
trary to principle. Many hundreds of such 
overruled cases may be found in the Ameri¬ 
can and English books of reports. Mr. 
Grreenleaf has made a collection of such 
cases, to which the reader is referred. Vide 
1 Kent, Com. 477 ; Livingst. Syst. of Pen. 
Law, 104, 5. 

STARE IN JUDICIO. The act of ap¬ 
pearing before a tribunal, either as plaintiff 
or defendant. Vide Ester en jugement. 

STATE, government . This word is used 
in various senses. In its most enlarged 
sense, it signifies a self-sufficient body of 
persons united together in one community 
for the defence of tbeir rights, and to do 
right and justice to foreigners. In this 
sense, the state means the whole people 
united into one body politic; (q. v.) and 
the state, and the people of the state, are 
equivaleut expressions. 1 Pet. Cond. Rep. 
37 to 39; 3 Dali. 93; 2 Dali. 425 ; 2 Wil¬ 
son’s Lect. 120 ; Dane’s Appx. § 50, p. 63 ; 

1 Story, Const. § 361. In a more limited 
sense, the word state expresses merely the 
positive or actual organization of the legis¬ 
lative, or judicial powers; thus the actual 
government of the state is designated by the 
name of the state ; hence the expression, the 
state has passed such a law, or prohibited 
such an act. State also means the section 


of territory occupied by a state, as the state 
of Pennsylvania. 

2. By the word state is also meant, 
more particularly, one of the commonwealths 
which form the United States of America. 
The constitution of the United States makes 
the following provisions in relation to the 
states. 

3. —Art. 1, s. 9, § 5. No tax or duty 
shall be laid on articles exported from any 
state. No preference shall be given by any 
regulation of commerce or revenue to the 
ports of one state over those of another ; 
nor shall vessels bound to or from one state 
be obliged to enter, clear, or pay duties in 
another. 

4. —§ 6. No money shall be drawn from 
the treasury but in consequence of appro¬ 
priations made by law; and a regular state¬ 
ment and account of the receipts and expen¬ 
ditures of all public money shall be published 
from time to time. 

5. —§ 7. No title of nobility shall be 
granted by the United States, and no person 
holding any office of profit or trust under 
them shall, without the consent of congress, 
accept of any present, emolument, office, or 
title of any kind whatever, from any king, 
prince, or foreign state. 

6. —Art. 1, s. 10, § 1. No state shall 
enter into any treaty, alliance, or confede¬ 
ration ; grant letters of marque and repri-, 
sal; coin money ; emit bills of credit; make 
anything but gold and silver coin a tender 
in payment of debts ; pass any bill of at¬ 
tainder, ex-post-facto, or law impairing the 
obligation of contracts ; or grant any title 
of nobility. 

7. —§ 2. No state shall, without the con¬ 
sent of congress, lay any imposts or duties 
on imports or exports, except what may be 
absolutely necessary for executing its in¬ 
spection laws ; and the net. produce of all 
duties and imposts laid by any state on im¬ 
ports or exports shall be for the use of the 
treasury of the United States, and all such 
laws shall be subject to the revision and 
control of congress. No state shall, with¬ 
out the consent of congress, lay any duty 
on tonnage, keep troops or ships of war in 
time of peace, enter into any agreement or 
compact with another state, or with a foreign 
power, or engage in war, unless actually in¬ 
vaded, or in such imminent danger as will 
not admit of delay. 

8. The district of Columbia and tho 
territorial districts of the United States, are 
not states within the meaning of the consti- 
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tution and of the judiciary act, so as to 
enable a citizen thereof to sue a citizen of 
one of the states in the federal courts. 2 
Crunch, 445 ; 1 Wheat. 91. 

9. The several states composing the 
Uuited States are sovereign and independ¬ 
ent, in all things not surrendered to the 
national government by the constitution, and 
are considered, on general principles, by each 
other as foreign states, yet their mutual re- 
lations are rather those of dotaestic inde¬ 
pendence, thau of foreign alienation. 7 
Crane u , 481 ; 3 Wheat. 324 ; 1 Greenl. Ev. 
ft 489, 504. 

Vide, generally, Mr. Madison’s report in 
the legislature of Virginia, January, 1800; 
1 Storv’s Com. on Const. § 208 ; 1 Kent, 
Com. 189, uote b ; Grotius, B. 1, c. 1, s. 14; 
Id. B. 3, c. 3, s. 2 ; Burlamaqui, vol. 2, 
pt. 1, e. 4, s. 9 ; Vat tel, B. 1, c. 1; 1 Toull. 
n. 202, note 1 ; Nation; Cicer. de Re- 
pub. 1. 1, s. 25. 

State, condition of persons . This word 
has various acceptations. If we inquire into 
its origin, it will be found to come from the 
Latin status, which is derived from the verb 
stare , sto , whence has been made statio , 
which signifies the place where a person is 
located, stat , to fulfil the obligations which 
are imposed upon him. 

2. State is that quality which belongs 
to a person in society, and which secures to, 
and imposes upon him different rights and 
duties in consequence of the difference of 
that quality. 

3. Although all men come from the 
hands of nature upon an equality, yet there 
are among them marked differences. It is 
from nature that come the distinctions ■ of 
the sexes, fathers and children, of age and 
youth, &c. 

4. The civil or municipal laws of each 
people, have added to these natural quali¬ 
ties, distinctions which are purely civil and 
arbitrary, founded on the manners of the 
people, or in the will of the legislature. 
Such are the differences, which these laws 
have established between citizens and aliens, 
between magistrates and subjects, and be¬ 
tween freemen and slaves ; and those which 
exist in some countries between nobles and 
plebeians, which differences are either un¬ 
known or contrary to natural lawJ 

5. Although these latter distinctions 
are more particularly subject to the civil or 
municipal law, because to it they owe their 
origin, it nevertheless extends its authority 
over the natural qualities, not to destroy or 

Vol. IL—L 1 


to weaken them, but to confirm them and 
to render them more inviolable by positive 
rules and by certain maxims. This union 
of the civil or municipal and natural law, 
form among men a third species of differ¬ 
ences which may be called mixed, because 
they participate of both, and derive their 
principles from nature and the perfection 
of the law ; for example, infancy or the pri¬ 
vileges which belong to it, have their foun¬ 
dation in natural law; but the age and the 
term of these prerogatives are determined 
by the civil or municipal law. 

6. Three sorts of different qualities 
which form the state or condition of men 
may then be distinguished : those which are 
purely natural, those purely civil, and those 
which are composed of the natural and civil 
or municipal law. 

Vide 3 Bl. Cora. 396 : 1 Toull. n. 170, 
171 ; Civil State . 

TO STATE. To make known specifi¬ 
cally ; to explain particularly ; as, to state 
an account, or to show the different items 
of an account; to state the cause of action 
in a declaration. 

STATEMENT, pleading and in practice . 
In the courts of Pennsylvania, by the act 
to regulate arbitrations and proceedings in 
courts of justice, passed March 21, 1806, 
4 Smith’s Laws of Penn. 328, it is enacted, 
“ that in all cases where a suit may be 
brought in any court of record for the reco¬ 
very of any debt founded on a verbal pro¬ 
mise, book account, note, bond, penal or 
single bill, or all or any of them, and which 
from the amount thereof may not be cogni¬ 
zable before a justice of the peace, it shall 
be the duty of the plaintiff, either by him¬ 
self, his agent or attorney, to file in the 
office of the prothonotary a statement of 
his, her or their demand, on or before the 
third day of the term to which the process 
issued is returnable, particularly specifying 
the date of the promise, book account, note, 
bond, penol or single bill or all or any of 
them, on which the demand is founded, and 
the whole amount which he, she, or they 
believe is justly due to him, her or them 
from the defendant.” 

2. This statement stands in the place 
of a declaration, and is not restricted to any 
particular form ; 3 Serg. & Rawle, 405 ; it 
is an immethodieal declaration, stating in 
substance the time of the contract, the sum, 
and on what founded, with (what is an im¬ 
portant principle in a statement, 6 Serg. & 
Rawle, 21,J a certificate of th* belief of th« 
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plaintiff or his agent, of what is really due. 
6 Serg. & Rawle, 28. See 6 Serg. & Rawle, 
63; 8 Serg. & Rawle, 507 ; 2 Serg. & 
Rawle, 537 ; 2 Browne’s R. 40; 8 Serg. & 
R. 316. 

STATES. By this name are understood 
in some countries, the assembly of the dif¬ 
ferent orders of the people to regulate the 
affairs of the common wealth, as, the states- 
general. 

STATION, civil law . A place where 
ships may ride in safety. Dig. 49, 12, 1, 
13 ; Id. 50, 15, 59. 

STATING-PART OF A BILL, chan¬ 
cery practice. That part of a bill which 
contains a narrative of the facts and cir¬ 
cumstances of the plaintiff’s case, and the 
wrong or grievance of which he complains, 
and the names of the persons by whom done, 
and against whom he seeks redress, is called 
the siating-part of the bill . Bart. Suit in 
Eq.27: Coop. Eq. PI. 9; Story, Eq. PI.§ 27. 

STATU LIBERI, in Louisiana . Slaves 
for a time, who have acquired the right of 
being free at a time to come, or on a condi¬ 
tion which is not fulfilled, or in a certain 
event which has not happened, but who, in 
the mean time, remain in a state of slavery. 
Code, art. 37. See 8 M. R. 219 ; 3 L. R. 
176 ; 6 L. R. 571 ; 4 N. S. 102 ; 7 N. S. 
351. * This is substantially the definition of 
the civil law. Hist, de la Jur. 1. 40 ; Dig. 
40, 7, 1; Code, 7, 2, 13. 

STATUS. The condition of persons. It 
also means estate, because it signifies the 
condition or circumstances in which the 
owner stands with regard to his property. 2 
Bouv. Inst. n. 1689. 

STATUTE. The written will of the 
legislature, solemnly expressed according to 
the forms prescribed in the constitution ; an 
act of the legislature. 

2. This word is used in contradistinction 
to the common law. Statutes acquire their 
force from the time of their passage unless 
otherwise provided. 7 Wheat. R.' 104 : 1 
Gall. R. 62. 

3. It is a general rule that when the 

provision of a statute is general, every 
thing which is necessary to make such pro¬ 
vision effectual is supplied by the common 
law ; Co. Litt. 235 ; 2 Inst. 222 ; Bac. Ab. 
h. t. B . and when a power is given by sta¬ 
tute, everything necessary for making it 
effectual is given by implication : quando lex 
aliquid concedit, concedere videtur et id per 
quod devenitur ad aliud . 12 Co. 130,131; 

2 Inst. 306, 


4. Statutes are of several kinds ; namely, 

Public or private. 1 . Public statutes 

are those of which the judges will take no¬ 
tice without pleading; as, those which con¬ 
cern all officers in general ; acts concerning 
trade in general or any specific trade : acts 
concerning all persons generally. 2. Private 
acts, arc those of which the judges will noi 
take notice without pleading; such as concert 
only a particular species, or person ; as, acts 
relating to any particular place, or to several 
particular places, or to one or several parti¬ 
cular counties. Private statutes may be ren¬ 
dered public by being so declared by the 
legislature. Bac. Ab. h. t. F ; 1 Bl. Com. 
85. 

5. Declaratory or remedial . 1 . A de¬ 

claratory statute is one which is passed in 
order to put an end to a doubt as to what the 
common law is, and which declares what it 
is, and has ever been. 2. Remedial statutes 
are those which are made to supply such 
defects, and abridge such superfluities in 
the common law as may have been disco¬ 
vered. 1 Bl. Com. 86. These remedial 
statutes are themselves divided into en¬ 
larging statutes, by which the common law 
is made more comprehensive and extended 
than it was before ; and into restraining sta¬ 
tutes, by which it is narrowed down to that 
which is just and proper. The term remedial 
statute is also applied to those acts which 
give the party injured a remedy, and in 
some respects those statutes are penal. Esp. 
Pen. Act. 1. 

6. Temporary or perpetual. 1. A tem¬ 
porary statute is one which is limited in its 
duratiou at the time of its enactment. It 
continues in force until the time of its limi¬ 
tation has expired, unless sooner repealed. 
2. A perpetual statute is one for the con¬ 
tinuance of which there is no limited time, 
although it be not expressly declared to be so. 
If, however, a statute which did not itself 
contain any limitation, is to be governed by 
another which is temporary only, the former 
will also be temporary and dependent upon 
the existence of the latter. Bac. Ab. h. t. D. 

7. Affirmative or negative. 1. An affir¬ 
mative statute is one which is enacted in 
affirmative terms; such a statute does not 
take away the common law. If, for exam¬ 
ple, a statute without negative words, de¬ 
clares that when certain requisites shall have 
been complied with, deeds shall have in 
evidence a certain effect, this does not pre¬ 
vent their being used in evidence, though 
the requisites have not been complied wit i, 
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in the same manner as they might have 
been before the statute was passed. 2 Cain. 
R. 169. 2. A negative statute is one ex¬ 

pressed iu negative terms, and so controls 
the common law, that it has no force in op¬ 
position to the statute. Bro. Purl. pi. 72 ; 
Bae. Ah. h, t. 0. 

8. /Vmi/ statutes are those which order 
or prohibit a thing under a certain penalty. 
Esp. Pen. Actions, 5 ; Bac. Ab. h. t. I, 9. 

A ide, cenerallv, Bac. Ab. h. t.: Com. 
Pig. Parliament ; A in. Ab. h. t.; Pane’s 
Ab. Index, li. t.: Chit. Pr. Index, h. t.; 
1 Kent, Com. 447-459 ; Barrington on the 
Statutes; Boscaw. on Pen. Stat.; Esp. on 
Penal Actions and Statutes. 

9. Among the civilians, the term statute 
is generally applied to all sorts of laws and 
regulations; every provision of law which 
ordains, permits, or prohibits anything is a 
statute: without considering from what 
source it arises. Sometimes the word is 
used in contradistinction to the imperial 
Roman law, which, by way of eminence, 
civilians call the common law. They di¬ 
vide statutes into three classes, personal, 
real and mixed. 

10. Personal statutes are those which 
have principally for their object the person, 
and treat of property only incidentally; 
such are those which regard birth, legiti¬ 
macy, freedom, the right of instituting suits, 
majority as to age, incapacity to contract, 
to make a will, to plead in person, and the 
like. A personal statute is universal in 
its operation, and in force everywhere. 

11. Real statutes are those which have 
principally for their object, property, and 
which do not speak of persons, except in 
relation to property ; such are those which 
concern the disposition, which one may make 
of his property either alive or by testament. 
A real statute, unlike a personal one, is 
confined in its operation to the country of 
its origin. 

12. Mixed statutes, are those which 
concern at once both persons and property. 
But in this sense almost all statutes are 
mixed, there being scarcely any law relative 
to persons, which does not at the same time 
relate to things. 

Vide Alerl. E/pert, mot Statut; Poth. 
Cout. d’Orleans, ch. 1; 17 Martin’s Rep. 
569-589 ; Story’s Confl. of Laws, § 12, et 
seq. ; Bouv. Inst. Index, h. t. 

Statute merchant, English law . A 
security entered before the mayor of Lon¬ 
don, or some chief warden of a city, in pur¬ 


suance of 13 Ed. I. stat. 3, c. 1, whereby 
the lands of the debtor are conveyed to tho 
creditor, till out of the rents and profits 
of them, his debt may he satisfied. Cruise, 
Dig. t. 14, s. 7 ; 2 Bl. Com. 160 

Statutes staple, English law . The 
statute of the staple, 27 Ed. III. stat. 2, 
confined the sale of all commodities to 
be exported to certain towns in England, 
called esfaple or staple , where foreigners 
might resort. It authorized a security for 
money, commonly called statute staple, to 
be taken by traders for the benefit of com¬ 
merce ; the mayor of the place is entitled to 
take a recognizance of a debt, in proper 
form, which has the effect to convey the 
lands of the debtor to the creditor, till out 
of the rents and profits of them he may be 
satisfied. 2 BL Com. ICO; Cruise, Dig. 
tit. 14, s. 10 ; 2 Rolle’s Ab. 446 ; Bac. 
Ab. Execution, B. 1 ; 4 Inst. 238. 

STATUTI, Rom . civ . law. From Con¬ 
stantine to Justiuian, advocates, were ar¬ 
ranged in two classes: viz. those called 
Statut i y uni the supernumeraries, (q. v.) The 
Statuti were those advocates whose names 
were inscribed in the registers of matricula¬ 
tion, and formed a part of the college of 
advocates. The number of advocates of 
this class, was limited. See Calvini Lex 

fl(t I'nfPTn 

STAY OF EXECUTION, practice. A 
term during which no execution can issue 
on a judgment. 

2. It is either conventional, when the 
parties agree that no execution shall issue 
for a certain period; or it is granted by 
law, usually on condition of entering bail or 
security for the money. 

3. An execution issued before the ex¬ 
piration of the stay is irregular and will be 
set aside ; and the plaintiff in such case may 
be liable to an action for damages. What 
is said above refers to civil cases. 

4. In criminal cases when a woman in 
capitally convicted, and she is proved to be 
enceinte y (q. v.) there shall be a stay of exe 
cut ion till after her delivery. Vide Preg¬ 
nancy. 

STAYING PROCEEDINGS. The sus¬ 
pension of an action. 

2. Proceedings are stayed absolutely or 
conditionally. 

3. —1. They are peremptorily stayed when 
the plaintiff is wholly incapacitated from 
suing j as, for example, when the plaintiff 
is not the holder, nor beneficially interested 
in a bill on which he has brought his ao- 
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tion; 2 Cr. & M. 416; 2 Dowl. 336; 
Chitty on Bills, 335 ; 3 Chitty, Pr. 628 ; 
or when the plaintiff admits in writing, that 
he has no cause of action ; 3 Chit. Prac. 
370, 630; or when an action is brought 
contrary to good faith. Tidd’s Prac. 515, 
529, 1134 ; 3 Chit. Pr. 633. 

4.—2. Proceedings are sometimes stayed 
until some order of the court shall have been 
complied with ; as, when the plaintiff resides 
in a foreign country, or in another state, or 
is insolvent, and he has been ruled to give 
security for costs, the proceedings are stay¬ 
ed until such security shall be given ; see 
Security for Costs; 3 Chit. Pr. 633, 635 ; 
or until the payment of costs in a former 
action. 1 Chit. R. 195 ; 18 E. C. L. R. 64. 

STEALING-. This term imports, ex vi 
termini , nearly the same as larceny ; but in 
common parlance, it does not always import a 
felony; as, for example, you stole an acre 
of my land. 

2. In slander cases, it seems that the 
term stealing takes its complexion from the 
subject-matter to which it is applied, and 
will be considered as intended of a felonious 
stealing, if a felony could have been com¬ 
mitted of such subject-matter. Stark, on 
Sian. 80; 12 Johns. Rep. 239; 3 Binn. 
R. 546 ; YVliart. Dig. tit. Slander. 

STELL10NATE, civil law . A name 
given generally, to all species of frauds 
committed in making contracts. 

3. This word is said to be derived from 
the Latin stellio , a kind of lizard remarkable 
for its cunning and the change of its color, 
because those guilty of frauds used every 
art and cunning to conceal them. But more 
particularly it was the crime of a person 
who fraudulently assigned, sold, or engaged 
the thing which he had before assigned, 
sold, or engaged to another, unknown to the 
person with whom he was dealing. Dig. 47, 
20, 3 ; Code, 9, 34, 1 ; Merl. Repert. h. 
t.; Code Civil, art. 2069 ; 1 Bro. Civ. Law, 
426. 

3. In South Carolina and Georgia, a 
mortgagor who makes a second mortgage 
without disclosing in writing, to the second 
mortgagee, the existence of the first mort¬ 
gage, is not allowed to redeem; and, in the 
former state, when a person suffers a judg¬ 
ment, or enters into a statute or recogni¬ 
zance binding his land, and afterwards 
mortgages it, without giving notice, in 
\yriting, of the prior incumbrance, he shall 
Dot be allowed to redeem, unless, within six 
months from a written demand, he discharges 


such incumbrance. Prin. Dig. 161 ; 1 Brev. 
Dig. 166-8. 

4. In Ohio a fraudulent conveyance is 
punished as a crime ; Walk. Intr. 350; and, 
in Indiana, any party to a fraudulent con¬ 
veyance is subjected to a fine and to double 
damages. Ind. Rev. Laws, 189. See 12 
Pet. 773. 

STEP-DAUGHTER. In Latin pri- 
vigna , is the daughter of one’s wife, or of 
one’s husband. 

STEP-FATHER. In Latin vitricus , is 
the husband of one’s mother, who is not 
the father of the person spoken of 

STEP-MOTHER. In Latin noverca , is 
the wife of one’s father, who is not the 
mother of the person spoken of. 

STEP-SON. In Latin pHvignus^ is the 
son of one’s wife, or of one’s husband. 

STERE. A French measure of soli¬ 
dity, used in measuring wood. It is a cubic 
metre. Vide Measure. 

STERILITY. Barrenness; incapacity 
to produce a child. It is curable and in¬ 
curable ; when of the latter kind, at the 
time of the marriage, and arising from irn- 
poteDcy, it is a good cause for dissolving a 
marriage. 1 Fodere, Med. Leg. § 254. 
See Impotency . 

STERLING. Current money of Great 
Britain, but anciently a small coin, worth 
about one penny ; and so called, as some’ 
suppose, because it was stamped with the 
figure of a small star, or, as others suppose, 
because it was first stamped in England in 
the reign of King John, by merchants from 
Germany called Esterlings. Pounds ster¬ 
ling originally signified so many pounds in 
weight of these coins. Thus we find in 
Matthew Paris, A. D. 1242, the expression 
“ Accepit a rege pro stipendio tredeciin 
libras esterlingorum.” The secondary or 
derived sense is a certain value in current 
money, whether in coins or other currency. 
Lowndes, 14. Watts’ Gloss, jdd verbum . 

STET PROCESSUS, practice . An or¬ 
der made, upon proper cause shown, that 
the process remain stationary . As where 
a defendant having become insolvent, would, 
by moving judgment in the case of nonsuit, 
compel a plaintiff to proceed, the court will, 
on an affidavit of the fact of insolvency, 
award a stet processus . See 7 Taunt. Rep. 
180, 1 Chit. Rep. 738 ; 10 Wentw. PL 43. 

STEVEDORE. A person employed in 
loading and unloading vessels. Bunl. Adm. 
Pr. 98. Vide Jh'rameurs; Sacquiers. 
STEWARD OF ALL ENGLAND. Se- 
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nesehullus totius Anglis®. An officer among 
the Euglish who was invested with various 
powers, and, among others, it was his duty 1 
to preside on the trial of peers. 

STEWS, Eng. law. Places formerly 
permitted, in England, to women ot profes¬ 
sed lewd ness, and who, for hire, would pro¬ 
stitute their bodies to all comers. 

1 >. These places were so called because 
the dissolute persons who visited them pre¬ 
pared themselves by bathing; the word 
stews being derived from the old French 
est lives, stove, or hot bath. 3 Inst. 205. 

ST1LL1CIDIUM, civ. law. The rain 
water that tails from the roof or eaves of 
a house by scattered drops. When it is 
gathered iuto a spout it is called flurnen. 

2. Without the constitution of one or 
other of these servitudes, no proprietor can 
build so as to throw the rain that falls from 
his house directly on his neighbor’s grounds; 
for it is a restriction upon all property, ne¬ 
mo protest immitere in alienum; and he who 
in building breaks through that restraint, 
truly builds on another man’s property; 
because to whomsoever the area belongs, to 
him also belongs whatever is above it: cujus 
est solum , ejas est usque ad c&lum. 3 Purge 
on the Conffi of Laws, 405. Vide Servitus 
Still ic id ii. Inst. 3, 2, 1 : Dig. 8, 2, 2. 

STINT, Eng . law. The proportionable 
part of a man’s cattle, which he may keep 
upon the common. 

2. To use a thing without stint, is to 
use it without limit. 

STIPULATED DAMAGES, contracts. 
The sum agreed by the parties to be paid, 
on a breach of a contract, by the party 
violating his engagement to the other. 

2. It is difficult to distinguish, in some 
cases, between stipulated damages and a 
penalty; (q-v.)3 Chitty’s Commer. Law, 
627; 2 Bos. & Pull. 346. The effect of 
inserting stipulated damages, either at law 
or equity, appears to be, that both parties 
must abide by the stipulation, and the pre¬ 
scribed sum must be given. Holt, C. N. 
P. 46 ; Newl. Contr. 313 ; see 5 Taunt. 
Rep. 247. Vide Damages, Liquidated. 

STIPULATION, contracts . In the Ro¬ 
man law, the contract of stipulation was 
made in the following manner, namely ; the 
person to whom the promise w T as to be made, 
proposed a question to him from whom it 
was to proceed, fully expressing the nature 
and extent of the engagement; and, the 
question 60 proposed being answered in the 
affirmative, the obligation was complete. 


2. It was essentially necessary that both 
parties should speak, (so that a dumb man 
could not enter into a stipulation,) that the 
person making the promise should answer 
conformably to the specific question pro¬ 
posed, without any material interval of time, 
and with the intention of contracting an 
obligation. 

3. From the general use of this mode 
of contracting, the term stipulation has been 
introduced into common parlance, and, in 
modern language, frequently refers to any 
thin" which forms a material article of an 

o 

agreement; though it is applied more cor¬ 
rectly and more conformably to its original 
meaning to denote the insisting upon and 
requiring any particular engagement. 2 
Evans’ Potli. on Oblig. 19. 

4. In this contract the Roman law dis¬ 
pensed with an actual consideration. See, 
generally, Pothier, Oblig. P. 1, c. 1, s. 1, 
art. 5. 

5. In the admiralty courts, the first 
process is frequently to arrest the defend¬ 
ant, and then they take the recognizances 
or stipulation of certain fide jussors in the 

nature of bail. 3 Bl. Comm. 108 : vide 

/ 

Dunlap’s Adm. Practice, Index, h. t. 

6. These stipulations are of three sorts, 
namely : 1. Judicatum solvi, by which the 
party is absolutely bound to pay such sum 
as may be adjudged by the court. 2 De 
, judicio sisti , by which he is bound to ap¬ 
pear from time to time, during the pendency 
of the suit, and to abide the sentence. 3. 
De ratio , or De rato, by which he engages to 
ratify the acts of his proctor : this stipula¬ 
tion is not usual in the admiralty courts of 
the United States. 

7. The securities are taken in the fol¬ 
lowing manner, namely: 1. Cautio fide 
jussoria , by sureties. 2. P ignore titia, by 
deposit. 3. Juratoria , by oath : this se¬ 
curity is given when the party is: too poor 
to find sureties, at the discretion of the 
court. 4. JVude promissoria , by bare pro¬ 
mise : this security is unknown in the admi¬ 
ralty courts of the United States. Hall’s 
Adm. Pr. 12; Dunl. Adm. Pr. 150, 151. 
See 17 Am. Jur. 51. 

STIRPES, descents. The root, stem, or 
stock of a tree. Figuratively, it signifies, 

, in law, that person troin whom a family is 
; descended, and also the kindred or family. 

5 2. It is chiefly used in estimating the 

i several interests of the different kindred, in 
5 the distribution of an intestate’s estate. 2 
. I Bl. Com. 517 ; and vide Descent; Line . 
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STOCK, Trier, law. The capital of a 
merchant, tradesman, or other person, in¬ 
cluding his merchandise, money and credits. 
In a narrower sense it signifies only the 
goods and wares fie has for sale and traffic. 
The capital of corporations is also called 
stock; this is usually divided into shares 
of a definite value, as one hundred dollars, 
fifty dollars per share. 

2. The stock held by individuals in cor¬ 
porations is generally considered as personal 
property. 4 Dane’s Ab. 670; Sull. on 
Land, Titl. 71 ; Walk. Introd. 211; 1 Hill, 
Ab. 18. 

Stock, descents . This is a metaphorical 
expression which designates, in the gene¬ 
alogy of a family, the person from whom 
others are descended : those persons who 
have so descended are called branches. 
Vide 1 Roper on Leg. 103; 2 Suppl. to 
Ves. 307 ; and Branch; Descent; Line; 
Stirpes . 

STOCKS, crim . law . A machine com¬ 
monly made of wood, with holes in it, in 
which to confine persons accused of or guilty 
of a crime. 

2. It was used either to confine unruly 
offenders by way of security, or convicted 
criminals for punishment. 

3. This barbarous punishment has been 
generally abandoned in the United States. 

~ STOPPAGE IN TRANSITU, contracts . 
This is the name of that act of a vendor of 
goods, upon a credit, who, on learning that 
the buyer has failed, resumes the possession 
of the goods, while they are in the hands of 
a carrier or middle-man, in their transit to 
the buyer, and before they get into his ac¬ 
tual possession. 

2. The subject will be considered with 
reference to, 1. The person who has a right 
to stop goods in transitu. 2. The property 
which may be stopped. S. The time when 
to be stopped. 4. The manner of stopping. 
5. The failure of the buyer. 6. The effect 
of stopping. 

3. —l. The right of stopping property in 
transitu is confined to cases in which the 
consignor is substantially the seller; and 
does not extend to a mere surety for the 
price, nor to any person who does not rest 
his claim on a proprietor’s right. 6 East, 
R. 371; 4 Burr. 2047; 3 T. R. 119, 783; 
1 Bell’s Com. 224. 

4. —2. The property stopped must be 
personal property actually sold or bartered, 
an a credit. 2 Dali. 180; 1 Yeates, 177. 

5. —3. It must be stopped during the 


transit , and while something remains to bo 
done to complete the delivery; for the actual 
or symbolical delivery of the goods U tht» 
buyer puts an end to the right of the sol lei 
to stop the goods in transitu; 3 T. 11. 464; 
8 T. R. 199; but it has been decided that 
if, before delivery, the seller annex a condi¬ 
tion that security shall be given before 
taking possession; or that the price shall be 
paid in ready money; or that a bill shall ho 
delivered; the property will not pass by the 
mere act of the buyer’s attaining the pos¬ 
session. 3 Esp. Rep. 58. When the seller 
has given the buyer documents sufficient to 
transfer the property, and the buyer, upon 
the strength of such documents, has sold 
the goods to a bona fide purchaser without 
notice, the seller is divested of liis rights; 
2 W. C. C. R. 283; but a resale by the 
buyer does not, of itself, and without other 
circumstances, destroy the vendor’s right of 
stoppage in transitu. 6 Taunt. R. 433 
Vide Delivery; and 1 Rawle’s R. 9; 1 
Ashm. R. 103; Harr. Dig. Sale, III. 4; 7 
Taunt. R. 59; 2 Marsh. R. 366; Holt’s R. 
248; 1 Moore’s R. 526; 3 B. & P. 320; 
Id. 119; 5 East, R. 175. 

6. —4. The manner of stopping the goods, 
is usually by taking corporal possession of 
them; but this is not the only way it may 
be done; the seller may put in his claim or 
demand of his right to the goods either ver¬ 
bally or in writing. 2 B. & P. 257, 462: 
2 Esp. R. 613; Co. Bankr. Law, 494; 
Holt’s Cases, N. B. 338. Vide Corporal 
Touch . 

7. —5. The buyer must have actually 
failed, or be in actual and immediate danger 
of insolvency. 

8. —6. The stopping of goods in transitu 
does not of itself rescind the contract. 1 
Atk. 245; Co. B. L. 394 : 6 East, II. 27, n. 
The seller may, therefore, upon offering to 
deliver them, recover the price. 1 Campb. 
109; 6 Taunt. 162. But inasmuch as the 
seller is permitted in equity to annul the 
transfer he has made, by stopping the goods 
on their transit, and by that means to de¬ 
prive the general creditors of the buyer of 
property, which, in strict law, has passed to 
their debtor, it has been considered as 
equitable, on the other hand, that this act 
should be accompanied by a rescinding of 
the whole contract, and a renunciation of 
any further claim; since it would be a great 
hardship to give a preference to the seller 
over the other creditors, and subject tha 
divisible funds, which have derived no bene- 
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lit from tlio contract, to a further claim of 
iudeiunilioation. 1 Bell’s Com. 13. 2, pt. 3, 
c 2, s. 2, ^ 5. 

Vide, ironornlly,.*2 Kent, Com. 427 ; Bac. 
Abr. Merchant, L; Boss on Vend. Index, 
b. t.; 2 Solw. X. P. 1206; Whitaker on 
Stoppage in Transitu; Abbott on Ship. 351; 
3 Chit. Com. Law, 340; Chit, on Contr. 
124—126; 2 Com. Pig. 268; 8 Coni. Pig. 
952 : 2 Supp. to Yes. jr. 231, 481; 2 Leigh’s 
X P. 1472 : 1 Bouv. Inst. n. 959—65. 

STORES. The victuals and provisions 
collected together for the subsistence of a 
ship's company, of a camp, and the like. 

STOL TT1B1EFF, Scotch law. Formerly 
this word included in its signification every 
species of theft, accompanied with violence 
to the person; but of late years it has 
become the vox signata for forcible and 
masterful depredation within or near the 
dwelling house; while robbery has been 
more particularly applied to violent depre¬ 
dation on the highway, or accompanied by 
house-breaking. Alison, Princ. Cr. Law of 
Scotl. 227. 

STOWAGE, mar . law. The proper ar¬ 
rangement in a ship, of the different articles 
of which a cargo consists, so that they may 
not injure each other by friction, or be da¬ 
maged by the leakage of the ship. 

2. The master of the ship is bound to 
attend to the stowage, unless, by custom or 
agreement, this business is to be performed 
by persons employed by the merchant. Ab¬ 
bott on Shipp. 228: Pardes. Dr. Com. n. 
721. 

STRANDING, maritime law . The run¬ 
ning of a ship or other vessel on shore ; it is 
either accidental or voluntary. 

2. It is accidental where the ship is 
driven on shore by the winds and waves; it 
is voluntary where she is run on shore, 
either to preserve her from a worse fate, or 
for some fraudulent purpose. Marsh. Ins. 
B. 1, c. 12, s. 1. 

•3. It is of great consequence to define 
accurately what shall be deemed a strand¬ 
ing, but this is no easy matter. In one case 
a ship having run on some wooden piles, 
four feet under water, erected in Wisbeach 
river, about nine yards from shore, which 
were placed there to keep up the banks of 
the river, and having remained on these 
piles until they were cut away, was consi¬ 
dered by Lord KeDyon to have been strand¬ 
ed. Marsh. Ins. B. 7, s. 3. In another 
case, a ship arrived in the river Thames, 
and, upon coming up to the Pool, which was 


full of vessels, one brig ran foul of her bow, 
and another of her stern, in consequence of 
which she was driven aground, and con¬ 
tinued in that situation ail hour, during 

* ^ 

which period several other vessels ran foul 
of her; this, Lord Kenyon told the juiy, 
that unskilled as lie was in nautical affairs, 
he thought he could safely pronounce to be 
no stranding. Ib.; 1 Camp. 131; 3 Camp. 
431; 4M. &S. 503; 7 B. & C. 224; 5 B. 
& A. 225; 4 B. & C. 736. See Perils of 
the Sea • 

STRANGER, persons , contracts . This 
word has several significations. 1. A per¬ 
son born out of the United States; but in 
this sense the term alien is more properly 
applied, until he becomes naturalized. 2. A 
person who is not privy to an act or con¬ 
tract; example, he who is a stranger to the 
issue, shall not take advantage of the ver¬ 
dict. Bro. Ab. Record, pi. 3; Yin. Ab. h. 
t. pi. 1; and vide Com. Dig. Abatement, 
H 54. 

2. When a man undertakes to do a 
thing, and a stranger interrupts him, this is 
no excuse. Com. Dig. Condition, L 14. 
Whcu a party undertakes that a stranger 
shall do a certain tiling, he becomes liable 
as soon as the stranger refuses to perform 
it. Bac. Ab. Conditions, Q 4. 

STRATAGEM. A deception either by 
words or actions, in times of war, in order 
to obtain an advantage over an enemy. 

2. Such stratagems, though contrary to 
morality, have been justified, unless they 
have been accompanied by perfidy, injurious 
to the rights of humanity, as in the example 
given by Yattel of an English frigate, w hich 
during a war between France and England, 
appeared off Calais and made signals of 
distress in order to allure some vessel to 
come to its relief, and seized a shallop and 
its crew, who had generously gone out to 
render it assistance. Vattel, Droit des Gens, 
liv. 3, c. 9, § 178. 

3. Sometimes stratagems arc employed 
in making contracts, this is unlawful and 
fraudulent, and avoids the contract. See 
Fraud . 

STRATOCRACY. A military govern¬ 
ment ; government by military chiefs of an 
army. 

STREAM. A current of water. Tho 
right to a water course is not a right in tho 
fluid itself so much as a right in the current 
of the stream. 2 Bouv. Inst. n. 1612. Seo 
River; Water Course . 

STREET. A road in a village or city 
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In common parlance the word street is 
equivalent to highway. 4 Serg. & Rawle, 
108. 

2 . A permission to the public for the 
space of eight, or even of six years, to use 
a street without bar or impediment, is evi¬ 
dence from which a dedication to the public 
may be inferred. 11 East, R. 376; See 
2 N. Ilainp. 513 ; 4 B. & A. 447 ; 3 East, 
R. 294 ; 1 Law Intell. 134 ; 2 Smith’s Lead. 
Cas. 94, n.; 2 Pick. R. 162; 2 Verm. R. 
480 ; 5 Taunt. R. 125 ; S. C. 1 E. C. L. 
R. 34 ; 4 Camp. R. 169; 1 Camp. R. 260 : 
7 B. & C. 257 ; S. C. 14 E. C. L. R. 39 ; 5 
B & Aid. 454: S. C. 7 E. C. L. R. 159; 1 
Blackf. 44; 2 Wend. 472 ; 8 Wend. 85 5 
11 Wend. 486 ; 6 Pet. 431; 1 Paige, 510 ; 
and the article Dedication . 

STRICT SETTLEMENT. When lands 
are settled to the parent for life, and after 
his death to his first and other sons in tail, 
and trustees are interposed to preserve the 
contingent remainders, this is called a strict 
settlement. 

STRICTISSIMI JURIS. The most 
strict right or law. In general, when a per¬ 
son receives an advantage, as the grant of a 
license, he is bound to conform strictly to 
the exercise of the rights given him by it, 
and in case of a dispute, it will be strictly 
construed. See 3 Story, Rep. 159. 

STRICTUM JUS. This phrase is used 
to denote mere law, in contradistinction to 
equity. 

STRUCK, pleadings . In an indictment 
for murder, when the death arises from any 
wounding, beating or bruising, it is said, 
that the word “ struck” is essential. 1 
Bulstr. 184 ; 5 Co. 122 ; 3 Mod. 202; Cro. 
Jac. 655 5 Palm. 282 ; 2 Hale, 184, 6 , 7: 
Hawk. B. 2, c. 23, s. 82 ; 1 Chit. Cr. Law r , 
*243; 6 Birm. R. 179. 

Struck jury. A special jury selected 
by striking from the pannel of jurors, a 
certain number by each party, so as to leave 
a number required by law to try the cause. 
In general, a list of forty-eight jurors is 
made out for each case: the plaintiff strikes 
off twelve, and the defendant the same 
number; from those who remain twelve are 
to be selected to try the cause, unless they 
are challenged for cause. See Challenge . 

Struck off. A case is said to be 
struck off, where the court has no jurisdic¬ 
tion, and can give no judgment, and order 
that the case be taken off the record, which 
x& done by an entry to that effect. 

STRUMPET. A harlot, or courtezan: 


this word was formerly used as an addition 
Jacob’s Law Diet. h. t. 

TO STULTIFY. To make or declare 
insane. It is a general, rule in the English 
law, that a man shall not be permitted to 
stultify himself; that is, he shall not be 
allowed to plead his insanity to avoid a 
contract. 2 Bl. Com. 291 5 Fonbl. Eq. b. 
1 , c. 2 , § 1; Pow. on Contr. 19. 

2. In the United States, this rule seems 
to have been exploded, and the party may 
himself avoid his acts except those of 
record, and contracts for necessaries and 
services rendered, by allegation and proof 
of insanity. 5 Whart. R. 371, 379 ; 2 
Kent, Com. 451 ; 3 Pay, R. 90 ; 3 Conn. 
R. 203: 5 Pick. R. 431; 5 John R. 503 ; 
1 Bland. R. 376. Vide Fonbl. Eq. b. 1 , 
c. 2, § 1 , note 1 ; 2 Str. R. 1104 ; 3 Camp. 
R. 125; 7 Dowl. & Ryl. 614; 3 C. & 
P. 30 ; 1 Hagg. C. R. 414. 

STUPIDITY, med. jur. That state of 
the mind which cannot perceive and embrace 
the data presented to it by the senses : and 
therefore the stupid person can, in general, 
form no correct judgment. It is a want of 
the perceptive powers. Ray, Med. Jur. c. 
3, § 40. Vide Imbecility . 

STUPRUM, civ . law . The criminal 
sexual intercourse which took place between 
4 man and a single woman, maid or widow, 
who before lived honestly. Inst. 4, 18, 4 ; 
Dig. 48, 5, 6 ; Id. 50, 16, 101; 1 Bouv. 
Inst. Theolo. ps. 3,qusest. 2 , art. 2 , p. 252. 

SUB-AGENT. A person appointed by 
an agent to perforin some duty, or the 
whole of the business relating to his agency. 

2 . Sub-agents may be considered in two 
points of view. 1. With regard to their 
rights and duties or obligations, towards 
their immediate employers. 2. As to their 
rights and obligations towards their superior 
or real principals. 

3. — 1 . A sub-agent is generally invested 
with the same rights, and incurs the same 
liabilities in regard to his immediate employ¬ 
ers, as if he were the sole and real principal. 
To this general rule there are some excep¬ 
tions ; for example, where by the general 
usage of trade or the agreement of the par¬ 
ties, sub-agents are ordinarily or necessarily 
employed, to accomplish the ends of the 
agency, there, if the agency is avowed, and 
the credit is exclusively given to the princi¬ 
pal, the intermediate agent may be entirely 
exempted from all liability to the sub-agent. 
The agent, however, will be liable to the 
sub-agent, unless such exclusive credit has 
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been given, although the real principal or 
superior mav also be liable. Story on Ag. 
§ Ssti; Palev on Ag. by Lloyd, 49. When 
the agent employs a sub-agent to do the 
whole, or any part of the business of the 
agenev, without the knowledge or consent 
of his principal, either express or implied, 
the latter will only be entitled to recover 
from his immediate employer, and his sole 
responsibility is also to him. In this case 
the superior or real principal ia not respon¬ 
sible to the sub-agent, because there is no 
privity between them. Story on Ag. 6 13, 
14,10,217, 387. 

4.—2. Where by an express or implied 
agreement of the parties, or by the usages 
of trade, a sub-agent is to be employed, a 
privity exists between the principal and the 
sub-agent, and the latter may justly maintain 
his claim for compensation, both against the 
principal and bis immediate employer, unless 
exclusive credit is given to one of them; 
and, in that case, his remedy is limited 
to that party. 1 Liv. on Ag. 64 ; 6 Taunt. 


R.147. 

SUBALTERN. A kind of officer who 
exercises his authority under the superin¬ 
tendence and control of a superior. 

TO SUBDIVIDE. To divide a part of 
a thing which has already been divided. 
For example, when a person dies leaving 
children, and grandchildren, the children 
of one of his own who is dead, his property 
is divided into as many shares as he had 
children, including the deceased, and the 
share of the deceased is subdivided into as 
many shares as he had children. 

SUBINFEUDATION, estates , English 
law. The act of an inferior lord by which 
he carved out a part of an estate which he 
held of a superior, and granted it to an 
inferior tenant to be held of himself. 

2. It was an indirect mode of transferring 
the fief, and resorted to as an artifice to 
elude the feudal restraint upon alienation : 
this was forbidden by the statute of Quia 
Einptorea, 18 Ed. I., 2 Bl. Com. 91; 3 Kent, 
Com. 400. 


SUBJECT, contracts . The thing which 
is the object of an agreement. This 'term 
is used in the laws of Scotland. 

Subject, persons , government . An indi¬ 
vidual member of a Dation, who is subject 
to the laws ; this term is used in contra¬ 
distinction to citizen , which is applied to the 
same individual when considering his politi¬ 
cal rights. 

2. In monarchical governments, by sub¬ 
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ject is meant one who owes permanent 
allegiance to the monarch. Vide Body politic, 
Greenl. Ev. § 286; Phil. & Am. on Ev 
732, n. 1. 

Subject-matter. The cause, the object, 
the thing in dispute. 

2 . It is a fatal objection to the juris¬ 
diction of the court when it has not cogni¬ 
zance of the subject-matter of the action ; 
as, if a cause exclusively of admiralty juris¬ 
diction were brought in a court of common 
law, or a criminal proceeding in a court 
having jurisdiction of civil cases only. 10 
.Co. 68, 76; 1 Ventr. 133; 8 Mass. 87; 
12 Mass. 367. In such case, neither a plea 
to the jurisdiction, nor any other plea would 
be required to oust the court of jurisdiction. 
The eause might be dismissed upon motion, 
by the court, ex officio. 

SUBJECTION. The obligation of one 
or more persons to act at the discretion, 
or according to the judgment and will of 
others. 

2. Subjection is either private or public. 
By the former is meant the subjection to 
the authority of private persons; as, of 
children to their parents, of apprentices to 
their masters, and the like. By the latter 
is understood the subjection to the autho¬ 
rity of public persons. Kutherf. Inst. B. 
2 , c. 8. 

SUBLEASE. A lease by a tenant to 
another tenant of a part of the premises 
held by him ; an underlease. 

SUBMISSION. A yielding to authority. 
A citizen is bound to submit to the laws ; 
a child to his parents; a servant to his 
master. A victor may enforce the submis¬ 
sion of his enemy. 

2. When a captor has taken a prize, 
and the vanquished have submitted to his 
authority, the property, as between the 
belligerents, has been transferred. When 
there is complete possession on one side, 
and submission upon the other, the capture 
is complete. 1 Gallis. R. 532. 

Submission, contracts. An agreement 
by which persons who have a law-suit or 
difference with one another, name arbitra¬ 
tors to decide the matter, and bind them¬ 
selves reciprocally to perform what shall DC 
arbitrated. 

2. The submission may be by the act of 
the parties simply, or through the medium 
of a court of law or equity. ^When it is 
made by the parties alone it may be in 
writing or not in writing. Kyd ort Aw. 
11 ; Caldw. on Arb. 16 ; 6 Watts’ R 351. 
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When it is made through the medium of a 
court, it is made a matter of record by rule 
of court. The extent of the submission 
may be various, according to the pleasure 
of the parties ; it may be of only one, or of 
all civil matters in dispute, but no criminal 
matter can be referred. It is usual to put 
in a time within which the arbitrators shall' 
pronounce their award. Caldw. on Arb. 
ch. 3 ; Kyd on Awards, ch. 1 ; Civ. Code 
of Lo. tit. 19 ; 3 Via. Ab. 131 ; 1 Supp. 
to Yes. jr. 174 ; 6 Toull. n. 827 ; 8 Toull. 
n. 332 ; Merl. Repert. mot Corapromis ; 1 
S. & R. 24; 5 S. & B. 51 ; 8 S. & R. 9 ; 
1 Dali. 164; 6 Watts, R. 134; 7 Watts, 
R. 362 ; 6 Binn. 333, 422 ; 2 Miles, R. 
169; 3 Bouv. Inst. n. 2483, et seq. 

SUB MODO. Under a qualification; 
a legacy may be given sub modo, that is, 
subject to a condition or qualification. 

SUBNOTATIONS, civ. law. The answers 
of the prince to questions which had been 
put to him respecting some obscure or 
doubtful point of law. Vide Rescripts . 

SUBORNATION OF PERJURY, crim. 
law. The procuring another to commit 
legal perjury, who in consequence of the 
persuasion takes the oath to which he has 
been incited. Hawk. B. 1 , c. 69, s. 10 . 

2. To complete the offence, the false 
oath must be actually taken, and no abortive 
attempt (q, v.) to solicit will complete the 
crime. Vide To Dissuade; To persuade. 

3. But the criminal solicitation to com¬ 
mit perjury, though unsuccessful, is a mis¬ 
demeanor at common law. 2 East, Rep. 
17 ; 6 East, R. 464 ; 2 Chit. Crim. Law, 
317 ; 20 Vin. Ab. 20. For a form of an 
indictment for an attempt to suborn a per¬ 
son to commit perjury, vide 2 Chit. Cr. 
Law, 480 ; Vin. Ab. h. t. 

4. The act of congress of March 3, 
1825, § 13, provides, that if any person 
shall knowingly or wilfully procure any 
such perjury, mentioned in the act, to be 
committed, every such person so offending, 
shall be guilty of subornation of perjury, 
and shall, on conviction thereof, be punished 
by fine, not exceeding two thousand dollars, 
and by imprisonment and confinement to 
hard labor, not exceeding five years, ac¬ 
cording to the aggravation of the offence. 

SUBPOENA, practice, evidence. A pro¬ 
cess to cause a witness to appear and give 
testimony, commanding him to lay aside all 
pretences and excuses, and appear before a 
court or magistrate therein named, at a time 
therein mentioned, to testify for the party 


named, under a penalty therein mentioned. 
This is usually called a subpoena ad testifi¬ 
candum. 

2. On proof of service of a subpoena 
upon the witness, and that he is matt rial, 
an attachment may be issued against him 
for a contempt, if he neglect to attend as 
commanded. 

Subpcena, chancery practice. A manda¬ 
tory writ or process, directed to and re¬ 
quiring one or more persons to appear at a 
time to come, and answer the matters 
charged against him or them ; the writ of 
subpoena was originally a process in the 
courts of common law, to enforce the attend¬ 
ance of a witness to give evidence; but this 
writ was used in the court of chancery for 
the same purpose as a citation in the courts 
of civil and canon law, to compel the ap¬ 
pearance of a defendant, and to oblige him 
to answer upon oath the allegations of the 
plaintiff. 

2. This writ was invented by John 
Waltham, bishop of Salisbury, and chan¬ 
cellor to Rich. II. under the authority of 
the statutes of Westminster 2, and 13 Edw 

I. c. 34, which enabled him to devise new 
writs. 1 Harr. Prac. 154 ; Cruise, Dig. t. 

II, c. 1, sect. 12-17. Vide Vin. Ab. h. 
t.; 1 Swanst. Rep. 209. 

Subpcena duces tecum, practice. A 
writ or process of the same kind as the sub¬ 
poena ad testificandum , including a clause 
requiring the witness to bring with him and 
produce to the court, books, papers, &c., in 
his hands, tending to elucidate the matter 
in issue. 3 Bl. Com. 382. 

SUB PEDE SIGILLI. Under the foot 
of the seal; under seal. This expression is 
used when it is required that a record 
should be certified under the seal of the 
court. 

SUB POTESTATE. Under or sub¬ 
ject to the power of another ; as, a wife is 
under the power of her husband ; a child 
subject to that of his father ; a slave to that 
of his master. 

SUBREPTION, French law. By this 
word is understood the fraud committed to 
obtain a pardon, title, or grant, b} r alleging 
facts contrary to truth. 

SUBROGATION, civil law , contracts . 
The act of putting, by a transfer, a person 
in the place of another, or a thing in the 
place of another thing. It is the substitu¬ 
tion (q. v.) of a newfor an old creditor, and 
the succession to his rights, which is called 
subrogation ; transfusio unius creditoris in 
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■ilium. It is precisely the reverse of dele¬ 
gation. (q. v.) 

2. There are three kinds of subrogation : 
1. That made by the owner of a thing of his 
own freewill ; example, when he voluntarily 
assigns it. 2. That which arises in conse- 
quenee of the law, even without the consent 
of the owner; example, when a man pays a 
debt which could not be properly called his 
own, but which nevertheless it was his in¬ 
terest to pay, or which he might have been 
compelled to pay for another, the law sub¬ 
rogates him to all the rights of the creditor. 
Vide 2 Binn. Rep. 382; White’s L. C. in 
E q. * GO-72. 3. That which arises by the 

act of law joined to the act of the debtor ; 
as, when the debtor borrows money ex¬ 
pressly to pay off his debt, and with the in¬ 
tention of substituting the lender in the 
place of the old creditor. 7 Toull. liv. 3, t. 
3, c. 5, sect. 1, § 2 . Vide Civ. Code of 
Louisiana, art. 2155 to 2158 ; Merl. Report, 
h. t.; Dig. lib. 20 ; Code, lib. 8 , t, 18 et 19 ; 
9 Watts. R. 451 ; 6 Watts & Serg. 190 ; 2 
Bouv. Inst. n. 1413. 

SUBSCRIBING WITNESS. One who 
subscribes his name to a writing in order to 
be able at a future time to prove its due 
execution ; an attesting witness. 

2. In order to make a good subscribing 
witness, it is requisite he should sign his 
name to the instrument himself, at the time 
of its execution, and at the request or with 
the assent of the party. 6 Hill, N. Y. R. 
303; 11 M. & W. iG 8 ; 1 Greenl. Ev. 

§ 5G9 a, 4th ed. See Witness instrumen¬ 
tary; 5 Watts, 399. 

SUBSCRIPTION, contracts. The placing 
a signature at the bottom of a written or 
printed engagement; or it is the attestation 
of a witness by so writing his name ; but it 
has been holden that the attestation of an 
illiterate witness, by making his mark, is a 
sufficient subscription. 7 Bing.* 457 ; 2 
Ves. 454 : Atk. 177; 1 Yes. jr. 11 ; 3 P. 
Wms. 253; 1 V. & B. 362. Vide To 

fizn. 

2. By subscription is also understood 
the act by which a person contracts, in 
^ rl g, to furn i sh a sum of money for a 
particular purpose; as, a subscription to a 
charitable institution, a subscription for a 
book, for a newspaper, and the like. 

Subscription list. The names of per¬ 
sons who have agreed to take a newspaper, 
magazine or other publication, placed upon 
paper, is a subscription list. 

2. This is an incident to a newspaper, 


and passes with the sale of the printing 
materials. 2 Watts, 111. 

SUBSIDY, Engl. law. An aid. tax or 
tribute granted by parliament to the king 
for the urgent occasions of the kingdom, to 
be levied on every subject of ability, accord¬ 
ing to the value of his lands or goods. 
Jacob’s Law. Diet. h. t. 

2. The assistance given in money by 
one nation to another to enable it the better 
to carry- on a war, when such nation does 
not join directly in the war, is called a sub¬ 
sidy. Vattel, liv. 3, § 82. See Neutrality. 

SUB SILENTIO. Under silence, with¬ 
out any notice being taken. Sometimes 
passing a thing sub silentio is evidence of 
consent. See Silence. 

SUBSTANCE, evidence. That which is 
essential; it is used in opposition to form. 

2. It is a general rule, that on any 
issue it is sufficient to prove the substance 
of the issue. For example, in a case where 
the defendant pleaded payment of the prin¬ 
cipal sum and all interest due, and it ap¬ 
peared in evidence that a gross sum was 
paid, not amounting to the full interest, but 
accepted by the plaintiff as full payment, 
the proof was held to be sufficient. 2 Str. 
690 ; 1 Phil. Ev. 161. 

SUBSTITUTE, contracts. One placed 
under another to transact business for him ; 
in letters of attorney, power is generally 
given to the attorney to nominate and ap¬ 
point a substitute. 

2. Without such power, the authority 
given to one person cannot in general be 
I delegated to another, because it is a per¬ 
sonal trust and confidence, and is not there¬ 
fore transmissible. The authority is given 
to him to exercise his judgment and dis¬ 
cretion, and it‘cannot be said that the trust 
and confidence reposed in him shall be ex¬ 
ercised at the discretion of another. 2 Atk. 
88 ; 2 Ves. 645. But an authority may be 
delegated to another, when the attorney has 
express power to do so. Bunb. 166 ; T. 
JoDes, 110. See Story, Ag. §§ 13, 14. 
When a man is drawn in the militia, he may 
in some cases hire a substitute. 

SUBSTITUTES, Scotch law. Where an 
estate is settled on a long series of heirs, 
substituted one after another, in tailzie, the 
person first called in the tailzies, is the in¬ 
stitute ; the rest, the heirs of tailzie ; or the 
substitutes. Ersk. Princ. L. Scotl. 3, 8 , 8 . 
See Tailzie; Institute. 

SUBSTITUTION, civil law . In the 

law of devises, it is the putting of one per 
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son in the place of another, go that he may, 
in default of ability in the former, or after 
him, have the benefit of a devise or legacy. 

2 . It is a species of subrogation made 
in two different ways; the first is direct 
substitution, and the latter a trust or Jidei 
commissary substitution. The first or direct 
substitution, is merely the institution of a 
second legatee, in case the first should be 
either incapable or unwilling to accept the 
legacy ; for example, if a testator should 
give to Peter his estate, but in case he can¬ 
not legally receive it, or he wilfully refuses 
it, then I give it to Paul ; this is a direct 
substitution. Fidei commissary substitution 
is that which takes place when the person 
substituted is not to receive the legacy until 
after the first legatee, and consequently 
must receive the thing bequeathed from the 
hands of the latter ; for example, I institute 
Peter my heir, and I request that at his 
death be shall deliver my succession to 
Paul. Merl. Repert. h. t.; 5 Toull. 14. 

Substitution, chancery practice . This 
takes place in a case where a creditor has a 
lien on two different parcels of land, and 
another creditor has a subsequent lien on 
one only of the parcels, and the prior credi¬ 
tor elects to have his whole demand out of 
the parcel of land on which the subsequent 
creditor takes his lien ; the latter is entitled, 
by way of substitution, to have the prior lien 
assigned to him for his benefit. 1 Johns. 
Oh. It. 409; 2 Hawk’s Rep. 623; 2 Mason, 
It. 342. And in a case where a bond credi¬ 
tor exacts the whole of the debt from one 
of the sureties, that surety is entitled to be 
substituted in his place, and to a cession of 
his rights and securities, as if he were a 
purchaser, either against the principal or his 
co-sureties. Id. 413 ; 1 Paige’s R. 185 ; 

7 John. Ch. Rep. 211 ; 10 Watts, R. 148. 

2. A surety on paying the debt, is en¬ 
titled to stand in the place of the creditor, 
and to be subrogated to all his rights 
against the principal. 2 Johns. Ch. R. 454; 

4 Johns. Ch. R. 123 ; 1 Edw. R* 164; 17 
John. R. 584; 3 Paige’s R, 117; 2 Call, 
R. 125 ; 2 Yerg. R. 346 ; 1 Gill &• John. 
346 ; 6 Rand. R. 98 ; 8 Watts, R. 384. 
In Pennsylvania it is provided by act of 
assembly, that in all cases where a constable 
shall be entrusted wfith the execution of any 
process for the collection of money, and by 
neglect of duty shall fail to collect the same, 
by means whereof the bail or security of 
such constable shall be compelled to pay 
the amount of any judgment, such payment j 


shall vest in the person paying, as aforesaid, 
the equitable interest in such judgment, 
and the amount due upon any such judg¬ 
ment may be collected in the name of the 
plaintiff for the use of such person. Pam¬ 
phlet Latvs, 1828-29, p. 370. Vide 2 Binn. 
R. 382, and Subrogation. 

SUBSTRACTION, French law . The 
act of taking something fraudulently ; it is 
generally applied to the taking of the goods 
of the estate of a deceased person fraudu¬ 
lently. Vide Expilation. 

SUB-TENANT. The same as under¬ 
tenant. See Under-leaser; Under-tenant, 
and 1 Bell’s Com. 76. 

SUBTRACTION. The act of withhold¬ 
ing or detaining anything unlawfully. 

Subtraction op conjugal rights. 
The act of a husband or wife by living sepa¬ 
rately from the other without a lawful cause. 
3 Bl. Com. 94. 

SUCCESSION, in Louisiana. The right 
and transmission of the rights and obliga¬ 
tions of the deceased to his heirs. Succes¬ 
sion signifies also the estate, rights and 
charges which a person leaves after his 
death, whether the property exceed the 
charges, or the charges exceed the property, 
or whether he has left only charges without 
property. The succession not only includes 
the rights and obligations of the deceased, 
as they exist at the time of his death, but 
all that has accrued thereto since the 
opening of the succession, as also of the 
new charges to which it becomes subject. 
Finally, succession signifies also that right 
by which the heir can take possession of the 
estate of the deceased, such as it may be. 

2. There are three sorts of successions, 
to wit: testamentary succession; legal 
succession ; and, irregular succession. 1 . 
Testamentary succession is that w T hich 
results from the constitution of the heir, 
contained in a testament executed in the 
form prescribed by law. 2. Legal succes¬ 
sion is that which is established in favor of 
the nearest relations of the deceased. 3. 
Irregular succession is that which is esta 
blished by law in favor of certain persons or 
of the state in default of heirs either legal 
or instituted by testament. Civ. Code, art. 
867-874. 

3 . The lines of a regular succession are 
divided into three, which rank among them¬ 
selves in the following order: 1. Descend¬ 
ants. 2. Ascendants. 3. Collaterals. See 
Descent. Vide Poth. Traite dcs Succes¬ 
sions ; Ibid. Coutumes d’Orleans, tit. 17 ; 
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Ayl. Pand. 348 ; Toull. liv. 3, tit. 1; 
Do mat, h. t.; Mori. Report, h. t. 

Succession, com. law . The mode by 
which olio sot of persons, members of a cor¬ 
poration aggregate, acquire the rights of 
another set which preceded them. This 
term in strictness is to be applied only to 
such corporations. 2 Bl. Com. 430. 

SUCCESSOR. Oue who follows or comes 
into the place of another. 

2 . This term is applied more parti¬ 
cularly to a sole corporation, or to any 
corporation. The word heir is more cor¬ 
rectly applicable to a common person who 
takes an estate by descent. 12 Pick. R. 
322 ; Co. Litt. 8 b. 

3. It is also used to designate a person 
who has been appointed or elected to some 
office, after another person. 

TO SUE. To prosecute or commence 
legal proceedings for the purpose of re¬ 
covering a right. 

SUFFRAGE, government. Vote; the 
act of voting. 

2. The right of suffrage is given by the 
constitution of the United States, art. 1, a. 
2 , to the electors in each state, as shall have 
the qualifications requisite for electors of 
the most numerous branch of the state 
legislature. Vide 2 Story on the Const. § 
578, ct seq.; Ainer. Citiz. 201 ; 1 Bl. Com. 
171 ; 2 Wils. Lcct. 130 ; Montesq. Esp. 
dcs Lois, liv. 11, e. 6 ; 1 Tucker’s Bl. Com. 
App. 52, 3. See Division of opinion. 

SUFFRANCE. The permitting a ten¬ 
ant who came in by a lawful title, to remain 
after his right has expired. Vide Estates 
at stiff ranee. 

SUGGESTIO FALSI. A statement of 
a falsehood. This amounts to a fraud when¬ 
ever the party making it was bound to dis¬ 
close the truth. 

2 . The following is an example of a case 
where chancery will interfere and set aside 
a contract as fraudulent, on account of the 
suggestio falsi : a purchaser applied to the 
seller to purchase a lot of wild land, and 
represented to him it was worth nothing, 
except for a sheep pasture, when he knew 
there was a valuable mine on the lot, of 
which the seller was ignorant. The sale was 
set aside. 2 Paige, 390 ; 4 Bouv. Inst. n. 
3837, et seq. Vide Concealment; Mis¬ 
representation; Representation; Suppressio 
veri. 

SUGGESTION. In its literal sense this 
w tS gignifies to inform, to insinuate, to in¬ 
struct, to cause to be remembered, to coun¬ 


sel. In practice it is used to convey the 
idea of information; as, the defendant sug¬ 
gests the death of one of the plaintiffs. 

2 Sell. Pr. 191. 

2. In*wills, when suggestions are made 
to a testator for the purpose of procuring a 
devise of his property in a particular way, 
and when such suggestions are false, they 
generally amount to a fraud. Bac. Ab. 
Wills, G 3 ; 5 Toull. n. 706. 

SUGGESTIVE INTERROGATION. 
This phrase has been used by some writers 
to signify the same thing as leading ques¬ 
tion. , (q. v.) 2 Benth. on Ev. b. 3, c. 

3. It is used in the French law. Vide 
Question 

SUI JURIS. One who has all the rights 
to which a freemen is entitled ; one who is 
not under the power of another, as a slave, 
a minor, and the like. 

2. To make a valid contract, a person 
must, in general, be sui juris. Every one 
of full age is presumed to be sui juris . 
Story on Ag. p. 10. 

SUICIDE, crimes , med. jur. The act 
of malicious self-nmrdcr ; felo de se. (q. v.) 

3 Man. Gran. & Scott, 437, 457, 458 ; 1 
Hale, P. C. 441. But it has been decided 
in England that where a man’s life was in¬ 
sured, and the policy contained a proviso 
that “ every policy effected by a person on 
his or her own life should be void, if such 
person should commit suicide , or die by 
duelling or the hands of justice,’’ the terms 
of the condition included all acts of volun¬ 
tary self-destruction, whether the insured 
at the time such act was committed, was or 
was not a moral responsible agent. 3 Man. 
Gr. & Scott, 437. In New York it has 
been held that an insane person caDnot 
commit suicide, because such person has 
no will. 4 Hill’s R. 75. 

2. It is not punishable it is believed in 
any of the United States, as the unfor¬ 
tunate object of this offence is beyond the 
reach of human tribunals, and to deprive 
his family of the property he leaves would 
be unjust. 

3. In cases of sudden death, it is of 
great consequence to ascertain, on finding 
the body, whether the deceased has been 
murdered, died suddenly of a natural death, 
or whether he has committed suicide. By 
a careful examination 6 f the position of the 
body, and of the circumstances attending 
it, it can be generally ascertained whether 
the deceased committed suicide, was mur¬ 
dered. or died a natural death. But thert 
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are sometimes cases of suicide which can 
scarcely be distinguished from those of 
murder. A case of suicide is mentioned 
by Doctor Devergie, (Annales d’Hygiene, 
transcribed by Trebucbct, Jurisprudence de 
la Medecine, p. 40,) which bears a striking 
analogy to a murder. The individual went 
to the cemetery of Pere la Chaise, near 
Paris, and with a razor inflicted a wound 
on himself immediately below the os 
hyotde; the first blow penetrated eleven 
lines in depth; a second, in the wound 
made by the first, pushed the instrument 
to the depth of twenty-one lines; a third 
extended as far as the posterior of the 
pharynx, cutting the muscles which attach¬ 
ed the tongue to the os hyotde , and made a | 
wound of two inches in depth. Imagine 1 


9, § 120. See 1 Dali. 177 ; Baldw. 240 ; 
and Ambassador . 

SUITOR. One who is a party to a suit 
or action in court. One who is a party to 
an action. In its ancient sense, suitor 
meant one who was bound to attend the 
county court; also, one who formed part 
of the secta. (q. v.) 

SULTAN. The title of the Turkish 
sovereign and other Mahometan princes. 

SUMMARY PROCEEDINGS. When 
cases are to be adjudged promptly, without 
any unnecessary form, the proceedings are 
said to be summary. 

2. In no case can the party be Tried 
summarily unless when such proceedings 
are authorized by legislative authority, 
except perhaps in the eases of contempts, 


an enormous wound, immediately under 
the chin, two inches in depth, and three 
inches and three lines in width, and 
a foot in circumference; and then judge 
whether such wound could not be easily 
mistaken as having been made by a 
stranger, and not by the deceased. Vide 
Death , and 1 Briand, Med. Leg. 2 e partie, 
c. 1 , art. 6 . 

SUIT. An action. The word suit in 
the 25th section of the judiciary act of 
1789, applies to any proceeding in a court 
of justice, in which the plaintiff pursues, 
in such court, the remedy which the law 
affords him. An application for a pro¬ 
hibition is therefore a suit. 2 Pet. 449. | 
According to the code of practice of 
Louisiana, art. 96, a suit is a real, per¬ 
sonal or mixed demand, made before a 
competent judge, by which the parties 
pray to obtain their rights, and a decision 
of their disputes. In that acceptation, the 
words suit, process and cause, are in that 
state almost synonymous. Vide Secta , and 
Steph. PI. 427; 3 Bl. Com. 395 ; Gilb. C. 
P. 48 ; 1 Chit. PI. 399 ; Wood’s Civ. Law, 
b. 4, c. p. 315 : 4 Mass. 263; 18 John. 14; 

4 Watts, R. 154; 3 Story, Const. § 1719. 
In its most extended sense, the word suit, 
includes not only a civil action, but also a 
criminal prosecution, as indictment, in¬ 
formation, and a conviction by a magis¬ 
trate. Ham. N. P. 270. 

SUITE. Those persons, who by his 
authority, follow or attend an ambassador 
or other public minister. 

2. In general the suite of a minister 
are* protected from arrest, and the invio¬ 
lability of his person is communicated to 
those who form his suite. Vattel, lib. 4, c. 


, for the common law is a stranger to such a 
mode of trial. 4 Bl. Com. 280 ; 20 Yin 
; Ab. 42 ; Boscawen on Conv.; Palev on 

i > '^ ' * 

Convict.; vide Convictions. 

SUMMING UP, practice . The act of 
making a speech before a court and jury, 
after all the evidence has been heard, in 
favor of one of the parties in the cause, 
is called summing up. When the judge 
delivers his charge to the jury, he is also 
said to sum up the evidence in the case. 6 
Harg. St. Tr. 832 ; 1 Chi#. Cr. Law, 632. 

2 . In summing up, the judge should, 
with much precision and clearness, state 
the issues joined between the parties, and' 
what the jury are required to find, either 
in the affirmative or negative. He should 
then state the substance of the plaintiff’s 
claim, and of the defendant’s ground of 
defence, and so much of the evidence as is 
j adduced for each party, pointing out as he 
proceeds, to which particular question or 
issue it respectively applies, taking care to 
abstain as much as possible from giving an 
opiuion as to the facts. It is his duty 
clearly to state the law arising in the case 
in such terms as to leave no doubt as 
to his meaning, both for the purpose of 
directing the jury, and with a view of 
correcting, on a review of the case on 
a motion for a new trial, or on a writ 
of error, any error he may, in the hurry 
of the trial, have committed. Vide 8 S. 
& R. 150; 1 S. & R. 515 ; 4 Rawle, R. 
100, 195, 356; 2 Penna. R. 27; 2 S. & 
R. .464. Vide Charge; Opinion, {Judg¬ 
ment.) 

TO SUMMON, practice. The act by 
which a defendant is notified by a compe- 
petent officer, that an action has been 
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instituted against him, and that he is 
acquired to answer to it at a time and place 
named. This is done either by giving the 
defendant a copy of the summons, or 
leaving it at his house ; or by reading the 
summons to him. 

SU MMOXERS. Petty officers who cite 
men to appear in any court. 

SUMMONS, practice . The name of a 
writ commanding the sheriff, or other 
authorized officer, to notify a party to 
appear in court to answer a complaint 
made against him and in the said writ 
specified, on a day thereiu mentioned. 21 
Yin. Ab. 42 : 2 Sell. Pr. 356 ; 3 Bl. Com. 
.279. 

Summons and severance. Vide Seve¬ 
rance : and 20 Yin. Ab. 51; Bac. Ab. 
h. t.: Arclib. Civil Plead. 59. 

SUMMUM JUS. Extreme right, strict 
right. It is seldom that extreme right can 
be administered without the danger of 
doing injustice, for extreme right may 
produce extreme wrong. Summum jus , 
gumma injuria . 

SUMPTUARY LAWS. Those relating 
to expenses, and made to restrain excess 
in apparel. 

2. In the United States the expenses 
of every man are left to his own good 
judgment, and not regulated by arbitrary 
laws. 

SUNDAY. The first day of the week. 

2. In some of the New England states 
it begins at sun setting on Saturday, and 
ends at the same time the next day. But 
in other parts of the United States, it gene¬ 
rally commences at twelve o’clock on the 
night between Saturday and Sunday, and 
ends in twenty-four hours thereafter. 6 
Gill. & John. 268; and vide Bac. Ab. 
Heresy, &c. D; Id. Sheriff, N 4 ; 1 Salk. 
78; 1 Sell. Pr. 12; Hamm. N. P. 140. 
The Sabbath , the Lord’s Day , and Sunday , 
all mean the same thing. 6 Gill. & John. 
268 ; see 6 Watts, 231; 3 Watts, 56, 59.. 

3. In some states, owing to statutory 
provisions, contracts made on Sunday are 
void ; 6 Watts, R. 231; Leigh, N. P. 14; 

I P. A. Browne, 171; 5 B. & C. 406 ; 4 
Bing. 84 ; but in general they are binding, 
although made on that day, if good in other 
respects. 1 Crompt. & Jervis, 130; 3 
Law Intel!. 210; Chit, on Bills, 59- 
Wright’s R. 764 ; 10 Mass. 312; 1 Cowen' 
R. 76, n.; Cowp. 640 ; 1 BL'Rep. 499: 1 
Str. 702 ; see 8 Cowen, R. 27 ; 6 Penn/St. 
R. 417, 420. 


4. Sundays are computed in the time 
allowed for the performance of an act, but 
if the last day happen to be a Sunday, it is 
to be excluded, and the act must in general 
be performed on Saturday; 3 Penna. 11.201; 

3 Chit. Pr. 110 ; promissory notes and bills 
of exchange, when they fall due on Sunday, 
are generally paid on Saturday. See, as to 
the origin of keeping Sunday as a holiday, 
Neale’s F. & F. Index, Lord’s day; Story 
on Pr. Notes, § 220 ; Story on Bills, § 233; 
2 Hill’s N. Y. Rep. 587 ; 2 Applet. 11. 264. 

SUPER ALTUM MARE. Upon the 
high sea. Vide High Seas . 

Super visum corpore. Upon view of 
the body. When an inquest is held over a 
body fouud dead, it must be super visum 
corpore . Vide Coroner ; Inquest . 

SUPERCARGO, mar . law . A person 
specially employed by the owner of a cargo 
to take charge of the merchandise which 
has been shipped, to sell it to the best 
advantage, and to purchase returning car¬ 
goes and to receive freight, as he may be 
authorized. 

2. Supercargoes have complete control 
over the cargo, and everything which im¬ 
mediately concerns it, unless their authority 
is either expressly or impliedly restrained. 
12 East, R. 381. Under certain circum¬ 
stances, they are responsible for the cargo : 

4 Mass. 115; see 1 Gill & John. 1; but 
the supercargo has no power to interfere 
with the government of the ship. 3 Pardes. 
n. 646 ; 1 Boulay-Paty, Dr. Com. 421. 

SUPERFCETATION, med . jur . The 
conception of a second embryo, during the 
gestation of the first, or the conception of 
a child by a woman already pregnant with 
another, during the time of such preg¬ 
nancy. 

2. This doctrine, though doubted, seems 
to be established by numerous cases. 1 
Beck’s Med. Jur. 193 ; Cassan on Superfoe- 
tation; New York Medical Repository; 1 
Briand,Med. Leg. prem. partie, c. 3, art. 4 ; 

1 Fodere, Med. Leg. § 299 ; Buffon, Hist. 
Nat. de l’Homme, Puberte . 

SUPERFICIARIUS, civ. law . He who 
has built upon the soil of another, which he 
has hired for a number of years or forever, 
yielding a yearly rent. This is not very 
different from the owner of a lot on ground 
rent in Pennsylvania. Dig. 43, 18, 1 
and 2. 

SUPERFICIES. A Latin word used 
among civilians. It signifies in the edict 
of the praetor whatever has been erected on 
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the soil, quidquid solo incedijicatum est. 
Yide Dig. 43, tit. 18, 1. 1 and 2. 

SUPERIOR. One who has a right to 
command; one who holds a superior rank ; 
as, a soldier is bound to obey his superior. 

2. In estates, some are superior to others ; 
an estate entitled to a servitude or easement 
over another estate, is called the superior or 
dominant, and the other the inferior or ser¬ 
vient estate. 1 Bouv. Inst. n. 1612. 

3. Of courts, some are supreme or supe¬ 
rior, possessing in general appellate juris¬ 
diction, either by writ of error or by appeal; 
3 Bouv. Inst. n. 2527 ; the others are called 
inferior courts. 

SUPERNUMERARII, Rom-, civil law . 
From the reign of Constantine to Justinian, 
advocates were divided into two classes : 
viz. advocates in title, who were called 
statuti , and supernumeraries. The statutis 
were inscribed in the matriculation books, 
and formed a part of the college of advo¬ 
cates in each jurisdiction. The supernu¬ 
meraries were not attached to any bar in 
particular, and could reside where they 
pleased ; they took the place of advocates 
by title, as vacancies occurred in that body. 
Code Justin., de adv. div. jud . c. 3,11,13; 
Calvini Lex, ad voe.; also Statuti . 

SUPERSEDEAS, practice , actions. The 
name of a writ containing a command to 
stay the proceedings at law. 

2. It is granted on good cause shown 
that the party ought not to proceed. F. N. 
B. 236. There are some writs which though 
they do not bear this name have the effect 
to supersede the proceedings, namely, a writ 
of error, when bail is entered, operates as a 
supersedeas, and a writ of certiorari to re¬ 
move the proceedings of an inferior into a 
superior court has, in general, the same 
effect. 8 Mod. 373 ; 1 Barnes, 260; 6 
Binn. R. 461. But, under special circum¬ 
stances, the certiorari has not the effect to 
stay the proceedings, particularly where 
summary proceedings, as to obtain posses-, 
sion under the landlord and tenant law, arc 
given by statute. 6 Binn. R. 460; 1 
Yeates, R. 49 ; 4 Dali. R. 214 ; 1 Ashm. 
R. 230 ; Yide Via. Ab. h. t.; Bac. Ab. h. t.; 
Com. Dis. h. t.; Yelv. R. 6, note. 

SUPERSTITIOUS USE, English law . 
When lands, tenements, rents, goods or 
chattels are given, secured or appointed for 
and toward the maintenance of a priest or 
chaplain to say mass; for the maintenance 
of a priest, or other man, to pray for the 
soul of any dead man, in such a church or 


elsewhere ; to have and maintain perpetual 
obits, lamps, torches, &c., to be used at cor 
tain times to help to save the souls of men 
out of purgatory; in such cases the king 
by force of several statutes, is authorized 
to direct and appoint all such uses to such 
purposes as are truly charitable. Bac. Ab. 
Charitable Uses and Mortmain, D ; Duke 
on Char. Uses, 105 ; 6 Vos. 567 ; 4 Co. 
104. 

2. In the United States, where all reli¬ 
gious opinions are free, and' the right to 
exercise them is secured to the people, a 
bequest to support a catholic priest, and 
perhaps certain other uses in England, 
would not in this country be considered as* 
superstitious uses. 1 Pa. R. 49 : <S Penn. 
St. R. 327 ; 17 S. & R. 388 ; 1 Wash. 224. 
It is not easy to see how there can be a 
superstitious use in this country, at least in 
the acceptation of the British courts. 1 
Watts, 224 ; 4 Bouv. Inst. n. 3985. 

SUPERVISOR. An overseer ; a sur¬ 
veyor. 

2. There , are officers who bear this 
name whose duty it is to take care of the 
highways. 

SUPPLEMENTAL. That which is 
added to a thing to complete it; as a sup¬ 
plemental affidavit, which is an additional 
affidavit to make out a case ; a supplemen¬ 
tal bill. (q. v.) 

Supplemental bill, equity plead . A 
bill already filed to supply some defect in 
the original bill. See Bill supplementaL 

SUPPLICAVIT, Eng. law. The name 
of a writ issuing out of the king’s bench or 
chancery, for taking sureties of the peace; 
it is commonly directed to the justices of 
the peace, when they are averse to acting 
in the affair in their judicial capacity. 4 
Bl. Com. 233 ; vide Yin. Ab. h. t.; Com. 
Dig. Chancery, 4 R.; Id. Forcible Entry, 
DIG, 17. 

SUPPLICIUM, civil (aw. A eorporal 
punishment ordained by law ; the punish¬ 
ment of death, so called because it was 
customary to aocompany the guilty man to 
the place of execution and there offer sup¬ 
plications {or him. 

SUPPLIES, Eng. Law. Extraordinary 
grants to the king by parliament, to supply 
the exigencies of the state. Jacob’s Law 

Diet. h. t. 

SUPPORT. The right of support is an 
easement which one man, either by contract 
or prescription, enjoys, to rest the joists or 
timbers of his house upon the wall of an 
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adjoining building, owned by another per¬ 
son. 3 Kent, Com. 435. Vide Lois des 
Bat. part. 1, o. 3, s. 2, a. 1, § 7 ; Party 
wall. 

SUPPR ESSIO VERI. Concealment of 
truth. 

2. In general a suppression of the truth, 
when a partv is bound to disclose it, vitiates 
a contract. In the contract of insurance a 
knowledge of the facts is required to enable 
ihe underwriter to calculate the chances and 
form a due estimate of the risk ; and, in 
this contract perhaps more than any other, 
the parties are required to represent every 
thing with fairness. 1 Bla. Rep. 594 ; 3 
Burr. 1809. 

3. Suppressio veri as well as suggestio 
falsi, is a ground to rescind an agreement, 
or at least not to carry it into execution. 
3 Atk. 383 : Free. Ch. 138 ; 1 Fonb. Eq. 
c. 2, s. 8 ; 1 Ball & Beatty, 241 ; 3 Munf. 
232 1 Pet. 383 ; 2 Paige, 390 ; 4 Bouv. 
Inst. n. 3841. Vide Concealment; Mis¬ 
representation; Representation: Suggest io 
fain. 

SUPRA PROTEST. Under protest. 
Vide Acceptance supra protest; Acceptor 
supra protest; Bills of Exchange . 

SUPREMACY. Sovereign dominion, 
authority, and preeminence ; the highest 
state. In the United States, the supremacy 
resides in the people, and is exercised 
by their constitutional representatives, 
the president and congress. Vide Sove¬ 
reignty .. 

SUPREME. That which is superior to 
all other things ; as the supreme power of 
the state, which is an authority over all 
others. The supreme court, which is supe¬ 
rior to all other courts. 

Supreme court. The court of the 
highest jurisdiction in the United States, 
having appellate jurisdiction over all the 
other courts of the United States, is so 
called. Its powers are examined under the 
article Courts of the United States . 

2. The following list of the judges who 
have had seats on the bench of this court is 
given for the purpose of reference. 

Chief Justices. 

John Jay, appointed September 26,1789, 
resigned in 1795. 

John Rutledge, appointed July 1, 1795 
resigned in 1796. 

Oliver Ellswcrth, appointed March 4, 
1796, resigned in 1801. 

John Marshall, appointed January 31, 
1801, died July 6, 1835. 

Vol. II.—M m 


Roger B. Taney, appointed March 15, 
1836. 

Associate Justices . 

William Cushing, appointed September 
27, 1789, died in 1811. 

Janies Wilson, appointed September 29, 
1789, died in 1798. 

John Blair, appointed September 30, 

1789, died in 1796. 

James Iredell, appointed February 10, 

1790, died in 1799. 

Thomas Johnson, appointed November 7, 

1791, resigned in 1793. 

William Patterson, appointed March 4, 
1793, in the place of Judge Johnson, died 
in 1806. 

Samuel Chase, appointed January 7, 
1796, in the place of Judge Blair, died in 
1811. 

Bushrod Washington, appointed Decem¬ 
ber 20,1798, in the place of Judge Wilson, 
died November 26, 1829. 

Alfred Moore, appointed December 10, 
1799, in the place of Judge Iredell, resigned 
in 1804. 

William Johnson, appointed March 6, 
1804, in the place of Judge Moore, died in 
1835. 

Brockholst Livingston, appointed Novem¬ 
ber 10, 1806, in the place of Judge Patter¬ 
son, died in 1823. 

Thomas Todd, appointed March 3, 1807, 
under the act of congress of February, 1807, 
providing for an additional justice, died in 
1826. 

Gabriel Duval, appointed November 18, 
1811 ,in the place of Jqdge Chase, resigned 
in January, 1835. 

Joseph Story, appointed November 18* 
1811, in the place of Judge Cushing. 

Smith Thompson, appointed December 9, 
1823, in the place of Judge Livingston, 
deceased. 

Robert Trimble, appointed May 9, 1826, 
in the place of Judge Todd, died in 1829. 

John McLean, appointed March 1829, in 
the place of Judge Trimble, deceased. 

HeDry Baldwin, appointed January 1830, 
in the place of Judge Washington, de¬ 
ceased. 

James M. Wayne, appointed January 9, 

1835, in the place of Judge Johnson, de¬ 
ceased. 

Philip P. Barbour, appointed March 15, 

1836, died February 25,1841. 

John Catron, appointed March 8, 1837, 
under the act of congress providing for two 
additional judges. 
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John McKinley, appointed September 25, reasonable. In this sense, it is nearly equiva- 
1837, under the last mentioned act. lent to ‘falsify;’ for every item, which i.i 

Peter V. Daniel, appointed March 3, not truly charged, as it should be, is false ; 

1841, in the place of Judge Barbour, de- and by establishing such overcharge it ia 
ceased. falsified. But, in the sense of courts of 

Samuel Nelson, appointed February 14, equity, these words are used in contradis- 

1845, in the place of Judge Thompson, tinction to each other. A surcharge is ap* 

deceased. propriately applied to the balance of the 

Levi Woodbury, appointed September whole account; and supposes credits to Uc 
20, 1845, in the recess of senate, in the omitted, which ought to be allowed. A 

place of Judge Story, deceased : his nomi- falsification applies to some item in the 

nation confirmed January 3, 1840. debets: and supposes, that the item is 

llobort C. Grier, appointed August 4, wholly false, or in some part erroneous. 

1846, in the place of Judge Baldwin, de- This distinction is taken notice of by Lord 

ceased. Hardwicke ; and the words used by him 

Benj. Robbins Curtis, appointed 1851, are so clear, that they supersede all neces- 


in the recess of the senate, in the place of 
Judge Woodbury, deceased: his nomination 
confirmed 

The present judges of the supreme court 
are, 

Chief Justice .—Roger B. Taney. 

Associate Justices .—John McLean, James 
M. Wayne, John Catron, John McKinley, 
Peter V. Daniel, Samuel Nelson, Robert C. 
Grier, and B. Robbins Curtis. 

3. In the several states there are also 
supreme courts; their powers and jurisdic¬ 
tion will be found under the names of the 
several states. 

SUR. A French word which signifies 
upon , on . It is very frequently used in 
connexion with other words ; as, sur rule to 
take deposition, sur trover and conversion, 
and the like. 

Sur cur ante divortium. The name 
of a writ issued in favor of the heir of the 
wife, where the husband alienated the wife’s 
lands during the coverture, and afterwards 
they were divorced and she died, to recover 
the lands from the alienee. Vide Cui ante 
divortium . 

SURCHARGE, chancery practice . When 
a bill is filed to open an account stated, 
liberty is sometimes given to the plaintiff to 
surcharge and falsify such account. That 
is, to examine not only errors of fact, but 
errors of law. 2 Atk. 112; 11 Wheat/ 
237 ; 2 Yes. 565. 

2. “ These terms, c surcharge,’ and i fal¬ 
sify,’ ” says Mr. Justice Story, 1 Eq. Jur. 
§ 525, “ have a distinct sense in the vo¬ 
cabulary of courts of equity, a little removed 
from that, which they bear in the ordinary 
language of common life. In the language 
of coiuuion life, we understand 6 surcharge’ 
to import au overcharge in quantity, or 
price, or degree, beyond what is just and 


sity for farther commentary. < Upon a 
liberty to the plaintiff to surcharge and 
falsify,’ says he, c the onus probandi is al¬ 
ways on the party having that liberty ; for 
the court takes it as a stated account, and 
establishes it. But, if any of the parties 
can show an omission, for which credit 
ought to be, that is, a surcharge; or if any¬ 
thing is inserted, that is a wrong charge, 
he is at liberty to show it, and that is a 
falsification . But that must be by proof 
on his side. And that makes a great dif¬ 
ference between the general cases of an open 
account, and were only [leave] to surcharge 
and falsify ; for such must be made out.’” 

SURETY, contracts . .A person who 
binds himself for the payment of a sum of 
money or for the performance of something 
else, for another, who is already bound for 
the same. A surety differs from a guarantor, 
and the latter cannot be sued until after a 
suit against the principal. 10 Watts, 258. 

2. The surety differs from bail in this, 
that the latter actually has, or is by law' 
presumed to have, the custody of his prin¬ 
cipal, while the former has no control over 
him. The bail may surrender his principal 
in discharge of his obligation ; the surety 
cannot be discharged by such surrender. 

3. In Pennsylvania it has been decided 
that the creditor is bound to sue the prin¬ 
cipal when requested by the surety, and 
the debt is due; and that when proper 
notice is given by the surety that unless 
the principal be sued, he will consider him¬ 
self discharged, he will be so considered, 
unless the principal be sued. 8 Serg. & 
Rawle, 116; 15 Serg. & Rawle, 29, 30 ; S- 
P. in Alabama, 9 Porter, R. 409. But in 
general a creditor may resort to the surety 
for the payment of his debt in the first 
place, without applying to the principal. 
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l Watts, 2'0 ; 7 Hunt, part 1, 223. Vide 
B«uiv. Inst. Index, li. t.; Contribution; 
Contracts , Nwn7 i/ship. 

Sl'HETY Ob' THE PEACE, CTim. law. A 
security entered into before some compe¬ 
tent court or officer, by a party accused, 
together with some other person, in the 
tor iu of recognizance to the commonwealth 
in a certain sum of money, with a condition 
that the accused shall keep the peace to¬ 
wards all the citizens of the commonwealth. 
A security for good behaviour is a similar 
recognizance with a condition that the ac¬ 
cused shall be of good behaviour. 

2. This security may be demanded by a 
court or officer having jurisdiction from all 
persons who threatened to kill or to injure 
others, or who by their acts give reason to 
believe they will commit a breach of the 
peace. And even after an acquittal a 
prisoner may be required to give security of 
the peace or good behaviour, when the cir¬ 
cumstances of the case justify a court in 
believing the public good requires it. 2 
Ycates, R. 437 *. Bac. Ab. h. t.: 1 Binn. 
R. 98, note ; Coin. Dig. h. t.; Yin. Ab. h. 
t.: Bl. Com. B. 4, c. 18, p. 251. 

3. To obtain surety to keep the peace, 
the party requiring it must swear or affirm 
he fears a present or future danger, and 
not merely swear or affirm to a breach of 
the peace which is past; it is usual, how¬ 
ever, to state such injuries, and when the 
circumstances warrant it, a threat of their 
repetition, as a legitimate grouud for fearing 
future injury, which fear must always be 
stated. 1 Chit. Pr. 677. 

4. A recognizance to keep the peace is 
forfeited only by an actual attack or threat 
of bodily harm, or burning a bouse, and the 
like, but not by bare words of heat and 
choler. Hawk. b. 1, c. 60, s. 22. Vide 
Good Behaviour . 

SURETYSHIP, contracts . An accessory 
agreement by which a person binds himself 
for another already bound, either in whole 
or in part, as for his debt, default or mis¬ 
carriage. 

2. The person undertaken for must be 
liable as well as the person giving the pro¬ 
mise, for otherwise the promise would be a 
principal and not a collateral agreement, 
and the promissor would be liable in the 
first instance : for example, a married 
woman would not be liable upon her con¬ 
tract, and the person who should become 
surety for her that she would perform it 
would be responsible as a principal and not 


as a surety. Pitm. on P. & S. 13 ; Burge 
on Sur. 6 ; Poth. Ob. n. 306. If a person 
undertakes as a surety when lie knows the 
obligation of the principal is void, he be¬ 
comes a principal. 2 Ld. Ray in. 1066 : 1 
Burr. 373. 

3. As the contract of suretyship must 
relate to the same subject as the principal 
obligation, it follows that it must not be of 
greater extent or more onerous, either in its 
amount, or in the time or manner, or place 
of performance, than such principal obliga¬ 
tion ; and if it so exceed, it will be void, as 
to such excess. But the obligation of the 
surety may be less onerous, both in its 
amount, and in the time, place and manner 
of its performance, than that of the princi¬ 
pal debtor , it may be for a less amount, or 
the time may be more protracted. Burge 
on Sur. 4, 5. 

4. The contract of suretyship may be 
entered into by all persons who are sui 
juris , and capable of entering into other 
contracts. See Parties to contracts . 

5. It must be made upon a sufficient 
consideration. See Consideration . 

6. The contract of suretyship or guaranty, 
requires a present agreement between the 
contracting parties ; and care must be taken 
to observe the distinction between an actual 
guaranty, and an offer to guaranty at a 
future time ; when an effer is made, it must 
be accepted before it becomes binding. 1 
M. & S. 557; 2 Stark. 371; Cr. M. & 
Ros. 692. 

7. Where the statute of frauds, 29 Car. 
II., c. 3, is in force, or its principles have 
been adopted, the contract of suretyship u to 
answer for the debt, default or miscarriage 
of another person,” must be in writing, 

8. The contract of suretyship is dis¬ 
charged and becomes extinct, 1st. Either 
by the terms of the contract itself. 2d. By 
the acts to which both the creditor and 
principal alone are. parties. 3d. By the 
acts of the creditor and sureties. 4th. By 
fraud. 5th. By operation of law. 

9. —§ 1. When by his contract the surety 
limits the period of time for which he is will¬ 
ing to be responsible, it is clear he cannot 
be held liable for a longer period ; as when 
be engages that an officer who is elected 
annually shall faithfully perform hie duty 
during his continuance in office : his obliga¬ 
tion does not extend for the performance of 
his duty by the same officer who maj be 
elected for a second year. Furge on Sur 
63, 113 ; 1 McCord, 41; 2 Campb. 39 j 
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3 Ad. & Ell. N. S. 276 ; 2 Saund. 411 a; 
6 East, 512 ; 2 M. & S. 370 ; 2 New R. 
(5 B. & P.) 180, 2 M. & S. 363; 9 Moore, 
102. 

10. —§ 2. The contract of suretyship 
becomes extinct or discharged by the acts 
of the principal and of the creditor without 
any act of the surety. This may be done, 
1. By payment, by the principal. 2. By 
release of the principal. 3. By tender 
made by principal to the creditor. 4. By 
compromise. 5. By accord and satisfac¬ 
tion. 6. By novation. 7. By delegation, 
s. % set-off. 9. By alteration of the 
contract. 

11. —1. When the principal makes pay¬ 
ment, ,. the sureties are immediately dis¬ 
charged, because the obligation no longer 
exists. But as payment is the act of two 
parties, the party tendering the debt and 
the party receiving it, the money or thing 
due must be accepted. 7 Pick 88; 4 Pick. 
83 ; 8 Pick. 122. See Payment. 

12. —2. As the release of the principal 
discharges the obligation, the surety is also 
discharged by it. 

13. —3. A lawful tender made by the 
principal or his authorized agent, to the 
creditor or bis authorized agent, will dis¬ 
charge the surety. See 2 Blackf. 87; 1 
llawle, 408 ; 2 Fairf. 475; 13 Pet. 136. 

14. —4. When the creditor and principal 
m ike a compromise by which the principal 
is discharged, the surety is also discharged. 
11 Vcs. 420 ; 3 Bro. C. C. 1 ; Addis, on 
Contr. 443. 

15. —5. Accord and satisfaction between 
the principal and the creditor will discharge 
the surety, as by that the whole obligation 
becomes extinct. See Accord and satisfac¬ 
tion. 

16. —6. It is evident that a simple nova¬ 
tion , or the making a new contract and 
annulling the old, must, by the destruction , 
of the obligation, discharge the surety. 

17. —7. An absolute delegation , where 
the principal procures another person to as¬ 
sume the payment upon condition that he 
shall be discharged, will have the effect to 
discharge the surety. See Delegation. 

18. —8. When the principal has a just 
set of to the whole claim of the creditor, 
the surety is discharged. 

19. —9. If the principal and creditor , 
change the nature of the contract , so that it 
is no longer the same, the surety will be 
discharged; and even extending the time" 
of payment, without the consent of the 


surety, when the agreement to give time is 
founded upon a valuable consideration, is 
such an alteration of the contract as dis¬ 
charges the surety. See Giving Time . 

20. —§ 3. The contract is discharged bj 
the acts of the creditor and surety, 1. Bv 
payment made by the surety. 2. By re¬ 
lease of the surety by the creditor. 3. By 
compromise between them. 4. By accord 
and satisfaction. 5. By set off. 

21. —§ 4. Fraud by the creditor in rela¬ 
tion to the obligation of the surety, or by 
the debtor with the knowledge or assent of 
the creditor, will discharge the liability of 
the surety. 3 B. & C. 605; S. C. 6 Bowl. 
& Ry. 505; 5 Bing. N. C. 142. 

22. —§ 5. The contract of suretyship is 
discharged by operation of law , 1. By con¬ 
fusion. 2. By prescription, or the act of 
limitations. 3. By bankruptcy. 

23. —1. The contract of suretyship is dis¬ 
charged by confusion or merger of rights; 
as, where the obligee marries the obligor. 
Burge on Sur. 256; 2 Ves. p, 264; 1 Salk. 
306; Cro. Car. 551. 

24. —2. The act of limitations or pre¬ 
scription is a perfect bar to a recovery 
against a surety, after a sufficient lapse of 
time, when the creditor was sui juris and of 
a capacity to sue. 

25. —3. The discharge of the surety 
under the bankrupt laws, will put an end * 
to his liability, unless otherwise provided 
for in the law. 

26. The surety has the right to pay and 
discharge the obligation the moment the 
principal is in default, and have immediate 
recourse to his principal. He need not wait 
for the commencement of an action, or the 
issue of legal process, but he cannot accele¬ 
rate the liability of the principal, and if he 
pays money voluntarily before the time of 
payment arrives, he will have no cause of 
action until such time, or if he pays after 
the principal obligation has been discharged, 
when he was under no obligation to pay, lie 
lias no ground of action. 

27. Co-sureties are in general bound in 
solido to pay the deht, when the principal 
fails, and if one be compelled to pay the 
whole, he may demand contribution from 
the rest, and recover from them their several 
proportions of their common liability in an 
action for money paid by him to their use 
6 Ves. 807; 12 M. & W. 421; 8 M. & W. 
539; 4 Scott, N. S. 429. 

See, generally, 15 East, R. 617; Yelv 
47 n.; 20 Vin. Ab. 101; 1 Supp. to Vos. jr. 
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220, 498, 9 ; AylifTe's Pand. 559; Toth. 
Obi. part 2, o. 6; l BclPs Coin. 350, 5th 
cd.; Girinsr time: Principal; Surety. 

SURGERY, mc(L jur. That part of the 
healing art which relates to external dis¬ 
eases: their treatment; and,specially, to the 
manual operations adopted for their cure. 

2. Everv lawyer should have some ac- 
quaiutance with surgery; his knowledge on 
this subject will be found useful in cases of 
homicide and wounds. 

SURNAME. A name which is added 
to the Christian name, and which, in modern 
times, have become family names. 

2. They arc called surnames, because 
originally they were written over the name 
in judicial writings and contracts. They 
were and are still used for the purpose of 
distinguishing persons of the same name. 
They were taken from something attached 
to the persons assuming them, as John Car¬ 
penter, Joseph Black, Samuel Little, &c. 
See Name. 

SURPLUS. That which is left from a fund 
which has beeu appropriated for a particu¬ 
lar purpose; the remainder of a thing; the 
overplus; the residue, (q. v.) See IS Yes. 
466. 

2. The following is an example of a sur¬ 
plus ; if a thing be put in pledge as a security 
to pay one hundred dollars, and it be after¬ 
wards sold for one hundred and fifty dollars, 
the fifty dollars will be the surplus. Wolff, 
Inst. § 697. See Overplus; Residue. 

SURPLUSAGE, pleading . A superflu¬ 
ous and useless statement of matter wholly 
foreign and impertinent to the cause. 

2. In general surplusagium non nocet , 
according to the maxim utile per inutile non 
vntiatur; therefore if a man in his declara¬ 
tion, plea, &c., make mention of a thing 
which need not be stated, but the matter 
set forth is grammatically right, and per¬ 
fectly sensible, no advantage can be taken 
on demurrer. Com. Dig. Pleader, C 28, 
E2; 1 Salk. 325; 4 East, 400; dilb. c! 
P. 131; Bac. Ab. Pleas, 1, 4; Co. Litt. 
303, b: 2 Saund. 306, n. 14; 5 East, 444; 

1 Chit. PI. 282; Lawes on PL 63: 7 John. 
462; 3 Day, 472; 2 Mass. R. 283 ; 13 
John. 80. 

3* When, by an unnecessary allegation, 
the plaintiff shows he has no cause of ac¬ 
tion, the defendant may demur. Com. Dig. 
Pleader, c. 29; Bac. Ab. Pleas, 1,4; see 

2 East, 451; 4 East, 400 ; Dougl. 667; 2 
Bl. Rep. 842; 3 Cranch, 193; 2 Dali. 300: 
1 Wash. R. 257. 
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4. When the surplusage is not gram¬ 
matically set right, or it is unintelligible 
and no sense at all can be given it, or it be 
contradictory or repugnant to what is be¬ 
fore alleged, the adversary may take advan¬ 
tage of it on special demurrer. Gilb. C. P. 
132; Lewes on PI. 64. 

5. When a party alleges a material 
matter with an unnecessary detail of cir¬ 
cumstances, and the essential and non-essen¬ 
tial parts of a statement are, iu their nature, 
so connected as to be incapable of separation, 
the opposite party may include under his 
traverse the whole matter alleged. And as 
it is an established rule that the evidence 
must correspond with the allegations, it fol¬ 
lows that the party who has thus pleaded 
such unnecessary matter will be required to 
prove it, and thus he is required to sustain 
an increased burden of proof, and incurs 
greater danger of failure at the trial. For 
example, if in justifying the taking of cattle 
damage feasant, in which case it is sufficient 
to allege that they were doing damage to 
his freehold, he should state a seisin in fee , 
which is traversed, he must prove a seisin 
in fee. Dyer, 365; 2 Saund. 206, a, note 
22; Stepli. on PI. 261, 262; 1 Smith’s 
Lead. Cas. 328, note; 1 Grecul. Ev. § 51; 
1 Chit. PI. 524, 525; U. S. Dig. Pleading, 
VII. c. 

Surplusage, accounts . A greater dis¬ 
bursement than the charges of the account¬ 
ant amount to. 

SURPRISE. This term is frequently 
used in courts of equity and by writers on 
equity jurisprudence. It signifies the act 
by which a party who is entering into a 
contract is taken unawares, by which sudden 
confusion or perplexity is created, which ren¬ 
ders it proper that a court of equity should 
relieve the party so surprised. 2 Bro. Ch. 
R. 150; 1 Story, Eq. Jur, § 120, note. Mr. 
Jeremy, Eq. Jur. 366, seems to think that 
the word surprise is a technical expression, 
and nearly synonymous with fraud. Page 
383, note. It is sometimes used in this 
sense when it is deemed presumptive of, or 
approaching to fraud. 1 Fonbl. Eq. 123 ; 
3 Chan. Cas. 56, 74, 103,114. Vide 6 Ves. 
R. 327, 338; 2 Bro. Ch. R. 326; 16 Ves. 
R. 81, 86, 87; 1 Cox, R. 340 ; 2 Harr. Dig. 
92. 

2. In practice, by surprise is understood 
that situation in which a party is placed, 
without any default of his own, which will 
be injurious to his interest. 8 N. S. 407. 
The courts always do everything in their 
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power to relieve a party from the effects of 
a surprise, when he has been diligent in en¬ 
deavouring to avoid it. 1 Clarke’s R. 162; 
3 Bouv. Inst. n. 3285. 

SURREBUTTER, pleading. The plain¬ 
tiff’s answer to the defendant’s rebutter. It 
is governed by the same rules as the replica¬ 
tion. (q. v.) Vide 6 Coin. Big. 185 ; 7 Com. 
Big. 389. 

SURREJOINBER, pleading . The 
plaintiff’s answer to the defendant’s rejoin¬ 
der. It is governed in every respect by the 
same rules as the replication, (q. v.) Steph. 
PI. 77 ; Arch. Civ. PI. 284; 7 Com. Big. 389. 

SURRENBER, estates , conveyancing . A 
yielding up of an estate for life or years to 
him who has an immediate estate in rever¬ 
sion or remainder, by which the lesser estate 
is merged in the greater by mutual agree¬ 
ment. Co. Litt. 337, b. 

2. A surrender is of a nature directly 
opposite to a release; for, as the latter ope¬ 
rates by the greater estate descending upon 
the less, the former is the falling of a less 
estate into a greater, by deed. A surrender 
immediately divests the estate of the sur¬ 
renderor, and vests it in the surrenderee, 
even without the assent (q. v.) of the latter. 
Touehs. 300, 301. 

3. The technical and proper words of 

this conveyance are, surrender and yield 
up ; but any form of words, by which the 
intention of the parties is sufficiently mani¬ 
fested, will operate as a surrender. Perk. 
§ 607 1 Term Rep. 441; Com. Big. Sur¬ 

render, A. 

4. The surrender may be express or 
implied. The latter is when an estate, in¬ 
compatible with the existing estate, is ac¬ 
cepted ; or the lessee takes a new lease of 
the same lands. 16 Johns. Rep. 28; 2 
Wils. 26; 1 Barn. & A. 50 ; 2 Barn. & A. 
119: 5 Taunt. 518 ; and see 6 East, R. 86 ; 

9 Barn. & Cr. 288 ; 7 Watts, R. 123. Vide, 
generally, Cruise, Big. tit. 32, c. 7 ; Com. 
Big. h. t.; Vin. Ab. h. t. 5 4 Kent, Com. 
102 ; Nels. Ab. h. t.; Rolle’s Ab. h. t.; 
11 East, R. 317, n. 

5. The deed or instrument by which a 
surrender is made, is also called a surren¬ 
der. For the law of presumption of sur¬ 
renders, see Math, on Pres. cli. 13, p. 236; 
Addis, on Contr. 658—661. 

Surrender of criminals. The act by 
which the public authorities deliver a per¬ 
son accused of a crime, and who is found 
in their jurisdiction, to the authorities within 
whose jurisdiction it is alleged the crime 


has been committed. Vide Exit ad it ion; 
Fugitives from justice . 

SURRENBEREE. One to whom a 
surrender has been made. 

SURRENDEROR. One who makes a 
surrender; as when the tenant gives up the 
estate and cancels his lease before the ex¬ 
piration of the term; one who yields up 
a freehold estate for the purpose of conven¬ 
ing it. 

SURREPTITIOUS. That which is done 
in a fraudulent stealthy manner. 

SURROGATE. I 11 some of the states, 
as in iSe w Jersey, this is the name of an 
officer who has jurisdiction in granting let¬ 
ters testamentary and letters of administra¬ 
tion. 

2. In some states, as in Pennsylvania, 
this officer is called register of wills and for 
granting letters of administration ; in others, 
as in Massachusetts, he is called judge of 
probates. 

SURVEY. The act by which the quan¬ 
tity of a piece of land is ascertained ; the 
paper containing a statement of the courses, 
distances, and quantity of land, is also called 
a survey. 

2. A survey made by authority of law, 
and duly returned into the land office, is a 
matter of record, and of equal dignity with 
the patent. 3 Marsh. 226 ; 2 J. J. Marsh, 
160. See 3 Greenleaf, 126 : 5 Greenleaf,. 
24 ; 14 Mass. 149 ; 1 Harr. & John. 201; 
1 Overt. 199 ; 1 Bev. & Bat. 76. 

3. By survey is also understood an ex¬ 
amination : as, a survey has been made of 
your house, and now the insurance company 
will insure it. 

SURVIVOR. The longest liver of two 
or more persons. 

2. In cases of partnership, the surviving 
partner is entitled to have all the effects of 
the partnership, and is bound to pay ail the 
debts owing by the firm. Gow on Pnrtn. 
157 ; Watson on Part 11 . 364. lie is, how¬ 
ever, bound to account for the surplus to 
the representatives of his deceased partners, 
agreeably to their respective rights. 

3. A surviving trustee is generally vested 
with all the powers of all the trustees, and 
the surviving administrator is authorized to 
act for the estate as if he had been sole 
administrator. As to the presumption of 
survivorship, when two or more persons 
have perished by the same event, see Civ. 
Code of Lo. art. 930 to 933 ; and vide 
Death; Cro. Eliz. 503 ; 1 Bb Rep. CIO ; 

2 Thill. Rep. 261; S. C. 1 Eccles. Reports, 



sus 


sus 


5G7 


250; Fear no on Rein. iv.; Poth. on Obli. 
by Evans, vol. 2, p. 346; 8 Ves. 10; 14 
Yes. 57S * 17 Yes. 482; 6 Taunt. 213; 
Cowp. 2c 7 ; 5 Ves. 485. Vide, generally, 
2 Foubl. Eq. 102; S Yin Ab. 323; 20 
Yin. Ab. 146; 8 Com. Dig. 475, 594; 1 
Suppl. to Ves. jun. 115, 18b, 407, 8 , 2 
Suppl. to Vos. jun. 47, 296, 340, 391, 477 ; 
1 Fodere, Med. Leg. § 424—483. 

4. The right of survivorship among 
joiut-teuants lias been abolished, except as 
to estates held in trust, in Pennsylvania, 
New York, Kentucky, Virginia, Indiana, 
Mi ssouri, Tennessee, Alabama, Georgia, 
North aud South Carolina. Vide Estates 
in Joint-tenancy. In Connecticut it never 
existed. 1 Swift’s Dig. 102; see 1 Hill. 
Ab. 440. As to survivorship among lega¬ 
tees, see 1 Turn. & It. 413 ; 1 Br. C. C. 
574 ; 3 Russ. 217. See Death,; Estates in 
Joint-tenancy; Joint-tenants; Partnership . 

SUS’ PER COLL 5 , Engl, law . In the 
English practice, a calendar is made out of 
attainted criminals, and the judge signs the 
calendar with their separate judgments in 
the margin. In the case of a capital felony, 
it is written opposite the prisoner’s name, 
“ let him be hanged by the neck, 55 which, 
when the proceedings were in Latin, was, 
u suspendatur per eollum, 55 or, in the abbre¬ 
viated form, “ sus 5 per coll 5 . 55 4 Bl. Comm. 
403. 

SUSPENDER, Scotch law. He in whose 
favor a suspension is made. 

2. In general a suspender is required 
to give caution to pay the debt in the event 
it shall be found due. Where the sus¬ 
pender cannot, from his low or suspected 
circumstances, procure unquestionable secu 7 
rity, the lords admit juratory caution ; but 
the reasons of suspension are in that case, 
to be considered with particular accuracy at 
passing the bill. Act. S. 8 Nov. 1682; 
Ersk. Prin. L. Scot. 4, 3, 6. 

SUSPENSE. When a rent, profit a 
prendre, and the like, are, in consequence 
of the unity of possession of the rent, &c., 
of the land out of which they issue, not in 
esse for a time, they are said to be in sus¬ 
pense, tunc dormiunt, but they may be re¬ 
vived or awakened. Co. Litt. 313 a. 

SUSPENSION. A temporary stop of a 
right, of a law, and the like. 

2. In times of war the habeas corpus 
act may be suspended by lawful authority. 

3. There may be a suspension of an 

officer’s duties or powers, when he is charged 
with crimes. Wood’s Inst 510. “ 

t . 


4. Suspension of a right in an estate is 
a partial extinguishment, or an extinguish¬ 
ment for a time. It differs from an extin¬ 
guishment in this. A suspended right may 
be revived; one extinguished is absolutely 
dead. Bac. Ab. Extinguishment, A. 

5. The suspension of a statute for a 
limited time operates so as to prevent its 
operation for the time, but it has not the 
effect of a repeal. 3 Dali. 365. 

Suspension, Scotch law . That form of 
law by which the effect of a sentence-con¬ 
demnatory, that has not yet received execu¬ 
tion, is stayed or postponed, till the cause 
be again considered. Ersk. Prin. L. Scotl. 
4, 3, 5. Suspension is competent also, even 
where there is no decree, for putting a stop 
to any illegal act whatsoever. Id. 4, 3, 7. 

2. Letters of suspension bear the form 
of a summons, which contains a warrant to 
cite the charger. Ib. 

Suspension, eccl. law. An ecclesiastical 
censure, by which a spiritual person is either 
interdicted the exercise of his ecclesiastical 
function, or hindered from receiving the 
profits of his benefice. It may be partial 
or total; for a limited time, or forever, 
when it is called deprivation or amotion. 
Ayl. Parerg. 501. 

Suspension of arms. An agreement 
between belligerents, made for a short time 
or for a particular place, to cease hostilities 
between them. See Armistice; Truce 

Suspension of a right. The act by 
which a party is deprived of the exercise 
of his right, for a time. 

2. When a right is suspended by opera¬ 
tion of law, the right is revived the moment 
the bar is removed ; but when the right is 
suspended by the act of the party, it is gone 
forever. See 1 Roll. Ab. tit. Extinguish¬ 
ment, L, M. 

SUSPENSIVE CONDITION. One 
which prevents a contract from going into 
operation until it has been fulfilled ; as if 
I promise to pay you one thousand dollars 
on condition that the ship Thomas Jefferson 
shall arrive from Havre, the contract is sus¬ 
pended until the arrival of the ship. 1 Bouv. 
Inst. n. 731. 

SUSPICION. A belief to the disadvan 
tage of another, accompanied by a doubt, v 

2. Without proof, suspicion, of itself, is 
evidence of nothing. When a crime has 
been committed, an arrest may be made 
when, let. There are such circumstances as 
induce a strong presumption of guilt; as 
being found in possession of goods recently 
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stolen, without giving a probable account 
of having obtained the possession honestly. 
2d. The absconding of the party accused. 
3d. Being found in company of known 
offenders. 4th. Living an idle, disorderly 
life, without any apparent means of support. 
In such cases the arrest must be made as in 
other cases. Vide 20 Vin. Ab. 150 ; 4 Bl. 
Com. 290. 

SUTLER. A man whose employment is 
to sell provisions and liquor to a camp. 

2. By the articles of war, art. 29, no 
sutler is permitted to sell any kind of liquor 
or victuals, or to keep his house or shop 
open for the entertainment of soldiers, after 
nine at night, or before the beating of the 
reveillee, or upon Sundays during divine 
service or sermon, on penalty of being dis¬ 
missed all future sutling. And by art. CO, 
all sutlers are to be subject to orders ac¬ 
cording to the rules and discipline of war. 

SWAINMOTE COURT, Engl, law. 
The court within the forest to which all the 
freeholders owe suit and service. Bac. Ab. 
Courts of the Forest, 2. 

TO SWEAR. To take an oath, judi¬ 
cially administered. Vide Jljjirmation ; 
Oath . 

2. To swear also signifies to use such 
profane language as is forbidden by law. 
This is generally punished by statutory pro¬ 
visions in the several states. 

SWINDLER, criminal law. A cheat; 
one guilty of defrauding divers persons. 1 
Term Rep. 748 ; 2 H. Blackst. 531 ; Stark, 
on Sland. 135. 

2. Swindling is usually applied to a 
transaction, where the guilty party procures 
the delivery to him, under a pretended con¬ 
tract, of the personal property of another, 
with the felonious design of appropriating it 
to his own use. 2 Russel on Crimes, 130 ; 
Alison, Princ. Cr. Law of Scotland, 250 j 2 
Mass. 406. 

SYMBOL. A sign ; a token ; a repre- ■ 
ientation of one thing by another. 

2. A nymbolical delivery is equivalent, 


in many cases, in its legal effects, to actual 
delivery; as, for example, the delivery of the 
keys of a warehouse in which goods are depo¬ 
sited, is a delivery sufficient to transfer the 
property. 1 Atk. 171 ; 5 John. 335 ; 2 T. 
R. 462 ; 7 T. R. 71; 2 Campb. 243 ; 1 East, 
R. 194 ; 3 Caines, 182; 1 Esp. 598 ; 3 B. 
& C. 423. 

SYNALLAGMATIC CONTR ACT, civil 
law. A synallagmatic or bilateral contract 
is one by which each of the contracting par¬ 
ties binds himself to the other ; such are the 
contracts of sale, hiring, &c. Poth. Ob. n. 
9. Vide Contract. 

SYNDIC. A term used in the French 
law, which answers in one sense to our word 
assignee , when applied to the management 
cf bankrupts’ estates ; it has also a more ex¬ 
tensive meaning ; in companies and commu¬ 
nities, syndics are they who are chosen to 
conduct the affairs and attend to the con¬ 
cerns of the body corporate or community ; 
and in that sense the word corresponds to 
director or manager. Rodman’s Notes to 
Code de Com. p. 351 ; Civ. Code of Louis, 
art. 429 ; Diet, de Jurisp. art. Syndic. 

SYNGRAPH. A deed, bond, or other 
instrument of writing, under the hand and 
6eal of ail the parties. It was so called be¬ 
cause the parties wrote together. 

2. Formerly such writings were attested 
by the subscription and crosses of the wit¬ 
nesses ; afterwards, to prevent frauds and 
concealments, they made deeds of mutual 
covenant in a script and rescript, or in a 
part and counterparty and in the middle be¬ 
tween the two copies they wrote the word 
syngraphus in large letters, which being 
cut through the parchment, and one being 
delivered to each party, on being after¬ 
wards put together, proved their au¬ 
thenticity. 

3. Deeds thus made were denominated 

syngraphs by the canonists, and by the 
common lawyers chirographs . (q. v.) 2 

Blackstone’s Commentaries, 296. 

SYNOD. An ecclesiastical assembly. 
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TABELLIO. An officer among the 
Romans, who reduced to writing and into 
proper tor in agreements, contracts, wills, 
and other instruments, and witnessed their 
execution. The term tabellio is derived 
from the Latin tabula , seu labeling which, 
in this sense, signified those tables or plates 
covered with wax which were then used 
instead of paper. 8 Toull. n. 53 ; Delau- 
riere, sur Ragneau, mot Notaire. 

2. Tabelliones differed from notaries in 
many respects : they had judicial jurisdic¬ 
tion in some cases, and from their judgments 
there were no appeals. Notaries were then 
the clerks or aiders of the tabelliones, they 
received the agreements of the parties, 
which they reduced to short notes; and 
these contracts were not binding until they 
were written in extenso , which was done by 
the tabelliones. Encyclopedic de M. 
D’Alembert, mot Tabellion ; Jac. Law. 
Diet. Tabellion : Merlin, Repertoire, mot 
Notaire, § 1 ; 3 Giannone’s Istoria di 
Napoli, p. 86. 

TABLEAU OF DISTRIBUTION. In 
Louisiana this is a list of creditors of an in¬ 
solvent estate, stating what each is entitled 
to. 4 N. S. 535. 

TABLES. A synopsis in which many 
particulars are brought together in a general 
view, as genealogical tables, which are 
composed of the names of persons belonging 
to a family. 2 Bouv. Inst. n. 1963-4. 
Vide Law of the Twelve Tables . 

TABULA IN NAUFRAGIO, Engl, 
lav). Literally a plank in a wreck. This 
figure has been used to denote the condition 
of a third mortgagee, who obtained his 
mortgage without any knowledge of a second 
mortgage, and then, being puisne, takes the 
first encumbrance ; in this case he shall 
squeeze out and have satisfaction before the 
second. 2 Vcs. 573 : 2 Fonbl. Eq. B. 3, 
c. 2, § 2 ; 2 Ventr. 337 ; 1 Ch. Cas. 162 ; 
1 Story, Eq. ^ 414, 415 ; and Tacking . 

TACIT. That which, although not ex¬ 
pressed, is understood from the nature of 
the thing, or from the provision of the law * 
implied. 

Tacit law. A law which derives its 
authority from the common consent of the 


people, without any legislative enactment. 
1 Bouv. Inst. n. 120. 

TACK, Scotch law . A contract of loca¬ 
tion by which the use of land, or any other 
immovable subject, is, set to the lessee or 
tacksman for a certain yearly rent, either iu 
money, the fruits of tho ground, or services. 
Ersk. Prin. Laws of Scot. B. 2, t. 6, n. 8 , 
1 Tho. Co. Litt. 209. This word is nearly 
synonymous with lease. 

TACKING, Engl . law . The union of 
securities given at different times, so as to 
prevent any intermediate purchasers claim¬ 
ing title to redeem, or otherwise discharge 
one lien, which is prior, without redeeming 
or discharging other liens also, which are 
subsequent to his own title. Jer. Eq. Jur. 
B. 1, c. 2, § 1, p. 188 to 191; 1 Story, Eq. 
Jur. § 412. 

2. It is an established doctrine in the 
English chancery that a bona fide purchaser 
and without any notice of a defect in his 
title at the time of the purchase, may law¬ 
fully buy any statute, mortgage, or encum¬ 
brance, and if he can defend by those at 
law, his adversary shall have no help in 
equity to set those encumbrances aside, for 
equity will not disarm such a purchaser. 
And as mortgagees are considered in equity 
as purchasers pro tanto , the same doctrine 
has extended to them, and a mortgagee who 
has advanced his money without notice of 
any prior encumbrance, may, by getting au 
assignment of a statute, judgment, or re¬ 
cognizance, protect himself from any encum¬ 
brance subsequent to sueh statute, judgment 
or recognizance, though prior to his mort¬ 
gage ; that is, he will be allowed to tack or 
unite his mortgage to sueh old security, and 
will by that means be entitled to recover all 
moneys for which sueh security was given, 
together with the money due on his mort¬ 
gage, before the prior mortgagees are en¬ 
titled to recover anything. 2 Fonbl. Eq. 
306 ; 2 Cruise, t. 15, c. 5, s. 27 ; Powell 
on Morg. Index, h. t.; 1 Vern. 188 ; 8 Com. 
Dig. 953; Madd. Ch. Index, h. t. 

3. This doctrine is inconsistent with the 
laws of the several states, which require the 
recording of mortgages. Caines’ Cas. Er. 112; 
1 Hop. C R. 231; 3 Pick. 50; 2 Pick. 517. 
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4. The doctrine of tacking seems to 
have boen acknowledged in the civil law, 
Code, 8 , 27,1 ; but see Dig. 13, 7, 8 5 and 
see 7 Toull. 110. But this tacking could 
not take place to the injury of intermediate 
encumbrancers. Story on Eq. § 1010, and 
tho authorities cited in the note. 

TAIL. An estate tail is an estate of 
inheritance, to a man or a woman and his 
or her heirs of his or her body, or heirs of 
his body of a particular description, or to 
several persons and the heirs of their bodies, 
or the heirs genorally or specially of the 
body or bodies of one person, or several 
bodies. Prest. on Estates, 355; Cruise, 
tit. 2 , c. 1 , s. 12 . 

2. Estates tail, as qualified in their 
limitation and extent, are of several sorts. 
They have different denominations, accord¬ 
ing to the circumstances under which, or 
the persons to whom they are limited. 
They are usually divided into estates tail 
general or special. 

3. But they may be more advan¬ 
tageously arranged under the following 
classes. 

4. —1. As to the extent of the degree to 
which the estates may descend, they are, 
1 st, general; 2 d, qualified. 

5. —2. As to the sex of the person who 
may succeed, they are, 1st. General, as 
extending to males or females of the body, 
without exception. 2 d. Special, as ad¬ 
mitting only one sex to the succession, and 
excluding the other sex. 

6 . — 8 . As to the person by whom or by 
whose body those heirs are to be begotten, 
they are cither, 1 st. General, as to all the I 
heirs of the body of a man or woman. 2 d. 
Special, as to the heirs of the body of a 
man or woman begotten by a particular 
person, or to the heirs of the two bodies of 
a man and woman. On the several species 
of estates tail noticed under this division, 
it may be observed, that the same estate 
may at the same time, be general in one 
respect; as, for example, to all the heirs 
of the body in whatever degree they are 
related; and may be special in another 
respect, as that these heirs shall be males, 
&c. Prest. on Estates, 383, 4. 

7. The law relating to entails is diver¬ 
sified in the several states. In Indiana 
and Louisiana they never existed ; they are 
unknown in Illinois and Vermont. In Ohio, 
Virginia, Tennessee, Kentucky, and New 
York, estates tail are converted info estates 
in fee simple by statute 5 and they may be 


barred by a simple conveyance in Penn¬ 
sylvania. In Alabama, Missouri, Missis¬ 
sippi, New Jersey, Connecticut and North 
Carolina, they have been modified, and in 
Georgia, they have been abolished without 
reservation. Griff. Reg. h. t. 

Vide, generally, 8 Vin. Ab. 227 to 272 ; 
10 Id. 257 to 269 ; 20 Id. 163 ; Bac. Ab. 
Estate in tail; 4 Conn Dig. 17 : 4 Kent, 
Com. 12 ; Bouv. Inst. Index, h. t.; and 1 
Bro. Civ. Law, 188, where an attempt is 
made to prove that an estate resembling 
an estate tail was not unknown to the 
Romans. 

TAKE. This is a technical expression 
which signifies to be entitled to; as, a 
devisee will take under the will. To take 
also signifies to seize, as to take and carry 
away. 

TAKING, crim. torts . The act of 
laying hold upon an article, with or without 
removing the same ; a felonious taking is 
not sufficient without a carrying away, to 
constitute the crime of larceny, (q. v.) And 
when the taking has been legal, no subse¬ 
quent act will make it a crime. 1 Moody, 
Or. Cas. 160. 

2. The taking is either actual or con¬ 
structive. The former is when the thief 
takes, without any pretence of a contract, 
the property in question. 

3. A constructive felonious taking oc¬ 
curs, when, imder pretence of a contract, 
the thief obtains the felonious possession of 
goods; as, when under the pretence of 
hiring, he had a felonious intention at the 
time of the pretended contract, to convert 
the property to his own use. The court of 
criminal sessions for the city and county of 
Philadelphia have decided that in the case 
of a man who found a quantity of lumber, 
commonly called a raft, floating on the 
river Delaware and fastened to the shore, 
and sold it to another person, at so low 
a price as to enable the purchaser to remove 
it, and did no other act himself, hut after¬ 
wards the purchaser removed it, that this 
was a taking by the thief, and he was 
actually convicted and sentenced to two 
years’ imprisonment in the penitentiary. 
Hill ’s case, Aug. Sessions, 1838. It cannot 
be doubted, says Pothier, Contr. de Ventc, 
n. 271, that by selling and delivering a 
thing which he knows does not belong to 
him, the party is guilty of theft. 

4. When property is left through inad¬ 
vertence with a person and he conceals it 
animo furandi , he is guilty of a felonious 
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taking and may be convicted of larceny. 
17 Wend. 4GO. 

5. But when the owner parts with the 
property willingly, under an agreement that 
he is never to receive the same indentical 
property, the taking is not felonious ; as, 
when a person delivered to the defendant a 
sovereign to got it changed, and the de- 
fondant never returned either with the 
sovereign or the change, this was not lar¬ 
ceny. 9 0. & P. 741. See 1 Moody, 0. C. 
179 : Id. 185 ; 1 Hill. 11. 94 ; 2 Bos. & P. 
598 ; 2 East, P. C. 554 ; 1 Hawk. c. 33, s. 
8 ; 1 Hale, P. C. 507 ; 3 Inst. 408; and 
Carrying away ; Finder ; Invito Domino; 
Larceny ; Robbery. 

6 . The wrongful taking of the personal 
property of another, when in his actual 
possession, or such taking of the goods of 
another who has the right of immediate 
possession, subject the tort feasor to an 
action. For example, such wrongful taking 
will be evidence of a conversion, and an 
action of trover may be maintained. 2 
Saund. 47, h. t.; 3 Willes, 55. Trespass 
is a concurrent remedy in such % case. 3 
Wils. 336. Replevin may be supported by 
the unlawful taking of a personal chattel. 
1 Chit. PI. 158. Vide Bouv. Inst. Index, h. t. 

TALE, comm . law . A denomination of 
money in China. In the computation of 
the ad valorem duty on goods, &c. it is 
computed at one dollar and forty-eight 
cents. Act of March 2, 1799, s. 61, 1 Sto. 
L. U. S. 626. Vide Foreign Coins. 

Tale, Eng. lavj. The declaration or 
count was anciently so called in law plead¬ 
ings. 3 Bl. Com. 293. 

TALES, Eng . law . The name of a book 
kept in the king’s bench office, of such jury¬ 
men as were of the tales. See Tales de 
circumst antibus. 

Tales de circumstaxtibcs, practice. 
Such persons as are standing round. When¬ 
ever the panel of the jury is exhausted, 
the court order that the jurors wanted shall 
be selected from among the bystanders, 
which order bears the name of tales de 
circumst antibus. Bac. Ab. Juries, C. 

2 . The judiciary act of Sept. 24, 1789, 
1 Story, L. U. S. 64, provides, § 29, that 
when from challenges, or otherwise, there 
shall not be a jury to determine any civil 
or criminal cause, the marshal or his deputy 
shall, by order of the court where such 
defect of jurors shall happen, return jury¬ 
men de talibus circumstantibus sufficient to 
complete the panel; and when the marshal 


or bis deputy are disqualified as aforesaid, 
jurors may be returned by such disinte¬ 
rested persons as the court shall appoint. 
See 2 Hill, So. Car. R. 381 ; 2 Penna. II. 
412; 4 Yeatcs, 236; Coxe, 283; 1 Blaekf. 
63; 2 Harr.*& J. 426 : 1 Pick. 43, n. 

TALLAGE. This word is derived from 
the French tailler , and signifies literally to 
cut. In England it is used to signify 
subsidies, taxes, customs, and indeed any 
imposition whatever by the government for 
the purpose of raising a revenue, Bac. Ab. 
Smuggling, &c. B ; Fortesc. De Land. 26 ; 
Madd. Exch. ch. 17 ; 2 Inst. 531, 532 ; 
Spelm. Gl. h. v. 

TALLIES, evidence. The parts of a 
piece of wood cut in two, which persons 
use to denote the quantity of goods sup¬ 
plied by one to the other. Potk. Obi. pt. 
4, c. 1, art. 2, § 7. 

TALZIE, HEIR IN. Scotch law . Heirs 
of talzie or tailzie, are heirs of estates 
entailed. 1 Bell’s Com. 47. 

TANGIBLE PROPERTY. That which 
may be felt or touched; it must necessarily 
be corporeal, but it may bo real or personal. 
A house and a horse are, each, tangible 
property. The term is used in contradis¬ 
tinction to property not tangible. By the 
latter expression, is nteant that kind of 
property which, though in possession as 
respects the right, and, consequently, not 
strictly choses in action, yet differs from 
goods, because they are neither tangible 
nor visible, though the thing produced 
from the right be perfectly so. In this 
class may be mentioned copyrights and 
patent-rights. 1 Bouv. Inst. n. 467, 478 

TARDE VENIT, practice . The name 
of a return made by the sheriff to a writ, 
when it came into his hands too late to be 
executed before the return day. 

2 . The sheriff is required to show that 
he has yielded obedience to the writ, or 
give a good excuse for his omission ; and 
he may say, quod breve adeo tarde venit 
quod exequi non possunt. It is usual to 
return the writ with an indorsement of 
tarde venit. Com. Dig. Retorn, D 1. 

TARE, weights. An allowance in tho 
purchase and sale of merchandise, for the 
weight of the box, bag, or cask, or other 
thing, in which the goods are packed. It is 
also an allowance made for any defect, waste, 
or diminution in the weight, quality or quan¬ 
tity of goods. It differs from tret . (q. v.) 

TARIFF. Customs, duties, toll or tri¬ 
bute payable upon merchandise to the 
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general government is called tariff; the ralist, No. 21, 36; Woodf. Landl. and Ten. 
rate of customs, &c. also bears this name, 197, 254. 

and the list of articles liable to duties is TAXING COSTS, practice. The act 
also called the tariff. by which it is ascertained to what costs a 

2. For the tariff of duties imposed on pdrty is entitled, 
the importation of foreign merchandise into 2. It is a rule that the jury must assess 
the United States. the damages and costs separately, so that 

TAVERN. A place of entertainment; it may appear to the court that the costs 
a house kept up for the accommodation of were not considered in the damages : and 
strangers. when the jury give costs in an amount 

2 . These are regulated by various local insufficient to answer the costs of the suit, 
laws. For the liabilities of tavern keepers, the plaintiff may pray that the officer may 
vide Story on Bailni. art. 7 ; 2 Kent, Com. tax the costs, and such taxation is inserted 
458 ; 12 Mod. 487 ; Jones 5 Bailni. 94 ; 1 in the judgment: this is said to be done ex 
Bl. Com. 430; 1 Roll. Ab. 3, F ; Bac. assensu of the plaintiff, because at bis 
Ab. Inn, &c.; 1 Bouv. Inst. lOlj&g^seq.; prayer. Bac. Ab. Costs, K. The costs 
and the articles Inn; Inn-keeper :^ < are taxed in the first instance, by the pro- 

TAXES. This term in its most^^tefaSed thonotary or clerk of the court. See 2 
6 ense includes all contributions imposed by Wend. R. 244; 1 Cowen, R. 591; 7 Cowen, 
the government upon.;, individuals for the R. 412; 2 Yerg. B. 245,310; 6 Yerg. R. 
service of the state, by whatever name they 412; Harp. R. 326; 1 Pick. R. 211 : 10 
are called or known, whether by the name Mass. R. 26 ; 16 Mass. R. 370. A bill of 
of tribute, tithe, talliage, impost, duty, gabel, costs having been once submitted to such 
custom, subsidy, aid, supply, excise, or other an officer for taxation, cannot be withdrawn 
name. from him and referred to another. 2 Wend. 

2 . The 8 th section of art. 1, Const. U. S. R. 252. 

provides, that “ congress shall have power TEAMSTER. One who drives horses 
to lay and collect taxes, duties, imposts, and in a wagon for the purpose of carrying goods 
excises, to pay,” &c. “ But all duties, im- for hire : he is liable as a common carrier, 
posts and excises shall be uniform through- Story, Bailni. § 496. 
out the United States.” TECHNICAL. That which properly 

3. In the sense above mentioned, taxes belongs to an art. 

are usually divided into two great classes, 2. In the construction of contracts, it 
those which are direct, and those which are is a general rule that technical words are 
indirect. U»der the former denomination to be taken according to their approved 
are included taxes on land or real property, and known use in the trade in which the 
and under the latter taxes on articles of contract is entered into, or to which it 
consumption. 5 Wheat. It. 317. relates, unless they have manifestly been 

4. Congress have plenary power over understood in another sense by the parties, 
every species of taxable property, except 2 B. & P. 164; 6 T. R. 320; 3 Stark. Ev. 
exports. But there are two rules prescribed 1036, and the article Construction. 

for their government, the rule of uniformity 3. Words which do not of themselves 
and the rule of apportionment. Three kind denote that they are used in a technical 
of taxes, namely, duties, imposts and excises sense, are to have their plain, popular, 
are to be laid by the first rule; and capita- obvious and natural meaning. 6 Watts & 
tion and other direct taxes, by the second Serg. 114. 

rule. Should there be any other species 4. The law, like other professions, has 
of taxes, not direct, and not included within a technical language.^ “ When a mechanic 
the words duties, imposts or customs, they speaks to me of the instruments and opera- 
might be laid by the rule of uniformity tions of his trade , 55 says Mr. Wynne, 
or not, as congress should think proper Eunom. Dial. 2, s. 5,I shall be as unlikely 
and reasonable. Ib. to comprehend him, as he would me in the 

5. The word taxes is, in a more con- language of my profession, though we both 
fined sense, sometimes applied in contradis- of us spoke English all the while. Is it 
tinction to duties, imposts and excises. Vide, wonderful then, if in systems of law, an 
generally, Story on the Const, c. 14; 1 Kent, especially among the hasty recruits of 
Coin. 254 ; 3 Dali. 171 ; 1 Tuck. Black. commentators, you meet (to use Lord Coke s 
App. 232 3 1 Black. Com. 308 ; The Fede- expression) with a whole army of words that 
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cannot defend themselves in a grammatical 
war ? Technical language, in all cases, is 
formed from the most intimate knowledge 
of any art. One words stands for a great 
many, as it is always to be resolved into 
manv ideas by definitions. It is, therefore, 
unintelligible, because it is concise, and it is 
useful for the same reason.” V ide Language. 

TEIXPS, Scotch Law . That liquid pro¬ 
portion of the rents or goods of the people, 
which is due to churchmen for performing 
divine service, or exercising the other 
spiritual functions proper to their several 
offices. Ersk. Pr. L. Scot. B. 2, t. 10, s. 2. 
See Tithes . 

TELLER. An officer in a bank or other 
institution. He is said to take that name 
from tallier , or one who kept a tally, 
because it is his duty to keep the accounts 
between the bank or other institution and 
its customers, or to make their accounts 
tally. In another sense teller signifies a 
person appointed to receive votes. In Eng¬ 
land the name of teller is given to certain 
officers in the exchequer. 

TEMPORARY. That which is to last 
for a limited time ; as, a temporary statute, 
or one which is limited iu its operation for 
a particular period of time after its enact¬ 
ment : the opposite of perpetual. 

TENANCY or TENANTCY. The state 
or condition of a tenant; the estate held by^a 
tenant, as a tenant at will, a tenancy for years. 

TENANT, estates . One who holds or 
possesses lands or tenements by any kind 
of title, either in fee, for life, for years, or 
at will. See 5 Mann. & Gr. 54; S. C. 44 
Eng. C. L. Rep. 39 ; 5 Mann. & Gr. 112; 
Bouv. Inst. Index, h. t. 

2 . Tenants may be considered with regard 
to the estate to which they are entitled. 
There are tenants in fee; tenants by the 
curtesy ; tenants in dower; tenants in tail 
after possibility of issue extinct; tenants 
for life: tenants for years ; tenants from 
year to year; tenants at will; and tenants 
at suftrance. When considered with regard 
to their number, tenants are in severalty; 
tenants in common; and joint tenants. 
There is also a kind of tenant, called tenant 
to the praecipe. These will be separately 
examined. 

3. Tenant in fee , is he who has an estate 
of inheritance in the land. See Fee . 

4. Tenant by the curtesy , is where a 
man marries a woman seised of an estate 
of inheritance, that is, of lands and tene¬ 
ments in fee simple or fee tail; and has by 


her issue born alive, which was capable of 
inheriting her estate. In this case lie shall, 
on the death of bis wife, hold the lands for 
life, as tenant by the curtesy. Co. Litt. 
29, a ; 2 Lilly’s Reg. 556; 2 Bl. Com. 126. 
See Curtesy. 

5. Tenant in dower is where the hus¬ 
band of a woman is seised of an estate of 
inheritance, and dies; in this case, the wife 
shall have the third part of the lauds and 
tenements of which he was seised at any 
time during the coverture, to hold to her¬ 
self during the term of her natural life. 2 
Bl. Com. 129 ; Com. Dig. Dower, A 1. See 
Dower. 

6 . Tenant in tail after possibility of 
issue extinct , is where one is tenant in 
special tail, and a person from whose body 
the issue was to spring, dies without issue; 
or having issue, becomes extinct; in these 
cases the survivor becomes tenant in tail 
after possibility of issue extinct. 2 BL 
Com. 124 ; and vide Estate tail after pos¬ 
sibility of issue extinct. 

7. Tenant for life , is he to whom lands 
or tenements are granted, or to which he 
derives by operation of law a title for the 
term of his own life, or for that of any 
other person, or for more lives than one. 

8 . He is called tenant for life, except 
when he holds the estate by the life of an¬ 
other, when he is called tenant per autre vie. 
2 Bl. Com. 84; Com. Dig. Estates, E 1 ; 
Bac. Ab. Estates, B. See Estate for life; 
2 Lilly’s Reg. 557. 

9. Tenant for years, is he to whom an¬ 
other has let lands, tenements and heredita¬ 
ments for a term of certain years, or for a 
lesser definite period of time, and the lessee 
enters thereon. 2 Bl. Com. 140; Com. 
Dig. Estates by grant, G. 

10. A tenant for years has incident to, 
and inseparable from his estate, unless by 
special agreement, the same estovers tc 
which a tenant for life is entitled. See 
Estate for life. With regard to the crops 
or emblements, the tenant for years is not, 
in general, entitled to them after the expi¬ 
ration of his term. 2 Bl. Com. 144. But 
in Pennsylvania, the tenant is entitled to 
the way-going crop. 2 Binn. 487 ; 5 Binn. 
285, 289: 2 S. & R. 14. See 5 B. & A. 
768; this Diet. Distress; Estate for years; 
Lease; Lessee; Notice to quit; Underlease. 

11. Tenant from year to year , is he to 
whom another has let lands or tenements, 
without any certain or determinate estate; 
especially if an annual rent be reserved 
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Com. Dig. Estates, H 1. And when a 
person is let into possession as a tenant, 
without any agreement as to time, the 
inference now is, that ho is a tenant from 
year to year, until the contrary be proved; 
but, of course, such presumption may be 
rebutted. 3 Burr. 1G09 ; 1 T. R. 163 ; 3 
T. R. 16; 5 T. It. 471; 8T.R.3; 3 East, 
451. The difference between a tenant from 
year to year, and a tenant for years, is 
rather a distinction in words than in sub¬ 
stance. Woodf. L. & J. 163. 

12. Tenant at will , is when lands or 
tenements are let by one man to another, to 
have and to hold to him at the will of the 
lessor, by force of which the lessee is in 
possession. In this case the lessee is called 
tenant at will. 

13. Every lease at will must be at the 
will of both parties. Co. Lit. 55 ; 2 Lilly’s 
Reg. 555 ; 2 Bl. Com. 145. See Com. Dig. 
Estates, H 1 ; 12 Mass. 325 ; 1 Johns. Cas. 
33 ; 2 Caines’ C. Err. 314 ; 2 Caines’ R. 
169 ; 17 Mass. R. 282 : 9 Johns. R. 331 : 
13 Johns. R. 235. Such a tenant may be 
ejected by the landlord at any time. 1 Watts 
& Serg. 90. 

14. Tenant at suffrance , is he who comes 
into possession by a lawful demise, and after 
his term is ended, continues the possession 
wrongfully, and holds over. Co. Lit. 57, 
b ; 2 Leo, 46 ; 3 Leo. 153. See 1 Johns. 
Cas. 123; 5 Johns. R. 128 ; 4 Johns. R. 
150; Id. 312. 

15. Tenant in severalty , is he who holds 
land and tenements in his own right only, 
without any other person being joined or 
connected with him in point of interest, 
during his estate therein. 2 Bl. Com. 179. 

16. Tenants in common , are such as 
hold by several and distinct titles, but by 
unity of possession. 2 Bl. Com. 191. See 
Estate in common; 7 Cruise, Dig. Ind. tit. 
Tenancy in Common ; Bac. Abr. Joint- 
Tenants and Tenants in Common ; Com. 
Dig. Abatement, E 10, F 6 ; Chancery, 3 
Y 4 ; Devise, N 8 ; Estates, K 8, K 2 ; 
Snpp. to Ves. jr. vol. 1, 272, 315 ; 1 Vern. 
R. 353; Arch. Civ. PI. 53, 73. 

17. Tenants in common may have title 
as such to real or personal property ; they 
may be tenants of a house, land, a horse, a 
ship, and the like. 

18. Tenants in common are bound to 
account to each other; but they are bound 
to account only for the value of the pro- j 
perty as it was when they entered, and not 
for any improvement or labor they put upon ' 


it, at their separate expense. 1 McMull, 

R. 298. Yide Estates in common; and 4 
Kent, Com. 363. 

19. Joint tenants , are such as hold 
lands or tenements by joint tenancy. See 
Estate in joint tenancy ; 7 Cruise, Dig. 
Ind. tit. Joint Tenancy; Bac. Abr. Joint 
Tenants and Tenants in Common ; Com. 
Dig. Estates, K 1 ; Chancery, 3 V 1 ; De¬ 
vise, N 7, N 8 ; 2 Saund. Ind. Joint Ten¬ 
ants ; Preston on Estates ; 2 Bl. Com. 179. 

20 . Tenants to the praecipe , is he against 
whom the writ of praecipe is brought, in 
suing out a common recovery, and must be 
the tenant or seised of the freehold. 2 Bl. 
Com. 362. 

Tenant of the demesne, Eng. law. 
One who is tenant of a mesne lord : as 
where A is tenant of B, and C of A : B is 
the lord, A the mesne lord, and C tenant 
of the demesne. Ham. N. P. 392, 393. 

Tenant by the manner. One who 
has a less estate than a fee in land, which 
remains in the reversioner. He is so called 
because in avowries and other pleadin gs, it 
is specially shown in what manner he is 
tenant of the land, in contradistinction to 
the veray tenant , who is called simply, 
tenant. Hamm. N. P. 393. Sec Veray. 

Tenant paravail, English law. The 
tenant of a tenant; and is so called because 
he has the avails or profits of the land. 
Ham. N. P. 392, 393. 

Tenant right, Eng. law . In leases from 
the crowrn, corporations or the church, it is 
usual to grant a further term to the old 
tenants in preference to strangers, and, as 
this expectation is seldom disappointed, 
such tenants are considered as having au 
ulterior interest beyond their subsisting 
term ; and this interest is called the tenant 
right . Bac. Ab. Leases and Terms for 
years, U. 

TENDER, contracts , pleadings . A ten¬ 
der is an offer to do or perform an act which 
the party offering is bound to perform to the 
party to whom the offer is made. 

2. A tender may be of money or of spe¬ 
cific articles ; these will be separately con¬ 
sidered. § 1. Of the tender of money. To 
make a valid tender the following requisites 
are necessary : 

1. It must be made by a person capable 
of paying : for if it be made by a stranger 
without the consent of the debtor, it will be 
insufficient. Cro. Eliz. 48, 132 ; 2 M. & 

S. 86 ; Co. Lit. 206. 

.—2. It must be made to the creditor 
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having capacity to receive it, or to his au¬ 
thorised agent. 1 Oaiup. 477; Dougl. 63*2; 
6 Taunt. 307 ; S. 0. 1 Marsh. 55 ; 6 Esp. 
05 ; 3 T. 1 \. 683; U Serg. & Rawle, 307; 
1 Xev. & M. 308; S. C. 28 E. C. L. R. 
324; 4 B. & C. 20; S. G. 10 E. C. L. R. 
272 : 3 0. & P. 453; S. C. 14 E. C. L. R. 
386 ; 1 M. & W. 310 ; M. & M. 238 ; 1 
Esp. R. 340 ; lC.iP. 365. 

4 . —3. The whole sum due must be offer¬ 
ed, in the lawful coin of the United States, 
or foreign coin made current by law ; 2 N. 
& M. 510 ; and the offer must be unquali¬ 
fied bv any circumstance whatever. 2 T. 
R. 305 ; 1 Campb. 131 ; 3 Campb. 70; 6 
Taunt. 336; 3 Esp. C. 91 ; Stark. Ev. pt. 
4, page 1392, n. g; 4 Cainpb. 156; 2 
Campb. 21 ; 1 M. & W. 310. But a tender 
in bank notes, if not objected to on that 
account, will be good. 3 T. R. 554 ; 2 B. 
& P. 526 ; 1 Leigh’s N. P. c. 1, s. 20 ; 9 
Pick. 539; see 2 Caines, 116; 13 Mass. 
235; 4 X. H. Rep. 296; 10 Wheat. 333. 
But in such case, the amount tendered must 
he what is due exactly, for a tender of a 
five dollar note, demanding change, would 
not. be a good tender of four dollars. 3 
Campb. R. 70 ; 6 Taunt. R. 336 ; 2 Esp. 
R. 710; 2 D. &R. 305; S. C. 16 E. C. 
L. 11. 87. And a tender was held good 
when made by a check contained in a letter, 
requesting a receipt in return, which the 
plaintiff sent back demanding a larger sum, 
without objecting to the nature of the ten¬ 
der. 8 D. P. C. 442. When stock is to 
be tendered, everything must be done by 
the debtor to enable him to transfer it, but 
it is not absolutely requisite that it should 
be transferred. Str. 504, 533, 579. 

5. —4. If a term had been stipulated in 
favor of a creditor, it must be expired ; the 
offer should be made at the time agreed 
upon for the performance of the contract; 
if made afterwards, it only goes in mitiga¬ 
tion of damages, provided it be made before 
suit brought. 7 Taunt. 487 : 8 East, R. 
168 ; 5 Taunt. 240 ; 1 Saund. 33 a, note 
2 . The tender ought to be made before 
day-light is entirely gone. 7 Greenl. 31. 

6 . 5. The condition on which the debt 
was contracted must be fulfilled. 

7. — 6 . The tender must be made at the 
place agreed upon for the payment, or, if 
there be no place appointed for that purpose, 
then to the creditor or his authorized agent. 
8 John 474; Lit. Sel. Cas. 132 ; Bac. Ab. 
h. t. c. 

8 When a tender has been properly 


made, it is a complete defence to the action ; 
but the benefit of a tender is lost, if the 
creditor afterwards demand the thing due 
from the debtor, and the latter refuse to pay 
it. Kirby, 293. 

9 . —§ 2 . Of the tender of specific articles. 
It is a rule that specific articles may be ten¬ 
dered at some particular place, and not, liko 
money, to the person of the creditor wher¬ 
ever found. When no place is expressly 
mentioned in the contract, the place of deli¬ 
very is to be ascertained by the intent of the 
parties, to be collected from the nature of 
the case and its circumstances. If, for ex¬ 
ample, the contract is for delivery of goods 
from the seller to the buyer on demand, the 
former being the manufacturer of the goods 
or a dealer in them, no place being particu¬ 
larly named, the manufactory or store of the 
seller will be considered as the place in¬ 
tended, and a tender there will be sufficient 
When the specific articles are at another 
place at the time of sale, that will be the 
place of delivery. 2 Greenl. Ev. § 609 ; 
4 Wend. 377 ; 2 Applet. 325. 

10. When the goods are cumbrous, and 
the place of delivery is not designated, nor 
to be inferred from the circumstances, it is 
presumed that it was intended that they 
should be delivered at any place which the 
creditor might reasonably appoint; if the 
creditor refuses, or names an unreasonable 
place, the debtor may select a proper place, 
and having given notice to the creditor, 
deliver the goods there. 2 Kent, Comm. 
507 ; 1 Greenl. 120 ; Chip, on Contr. 51, 
13 Wend. 95 ; 2 Greenl. Ev. § 610. 

Vide, generally, 20 Yin. Ab. 177 ; Bac 
Ab. h. t.; 1 Sell. 314 ; Com. Dig. Action 
upon the case upon Assumpsit, H 8—Con¬ 
dition, L 4—Pleader, 2 G 2 — 2 W, 28,49— 
3 K 23—3 M 36 ; Chipm. on Contr. 31, 74; 
Ayl. Pand. B. 4, t. 29 ; 7 Greenl. 31 ; 
Bouv. Inst. Index, h. t. 

TENEMENT, estates. In its most ex¬ 
tensive signification tenement comprehends 
every thing which may be holden , provided 
it be of a permanent nature ; and not only 
lands and inheritances which are holden, but 
also rents and profits a prendre of which a 
man has any frank tenement, and of which 
he may be seised ut de libero tenemento , are 
included under this term. Co. Litt. 6 a ; 
1 Tho. Co. Litt. 219 ; Perk. s. 114 ; 2 B1 
Com. 17. But the word tenements simply, 
without other circumstances, has never been 
construed to pass a fee. 10 Wheat. 204. 
In its more confined and vulgar acceptation, 
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it means a house or building. Ibid, and 
1 Prest. on Est. 8. Vide 4 Bing. 293 ; S. 
C. 11 Eng. C. L. Rep. 207 ; 1 T. R. 358 ; 
3 T. R. 772 ; 3 East, R. 113 ; 5 East, R. 
239 ; Burn’s Just. Poor, 525 to 541 ; 1 B. 
& Adolph. 161; S. C. 20 Engl. C. L. Rep. 
368 ; Com. Dig. Grant, E 2 ; Trespass, A 2 ; 
Wood’s Inst. 120 j Babington on Auctions, 
211 , 212 . 

TENENDAS, Scotch law . The name 
of a clause in charters of heritable rights 
which derives its name from its first words 
tenendas prcedictas terras , and expresses 
the particular tenure by which the lands 
are to be holden. Ersk. Prin. B. 2, t. 3, 
n. 10. 

TENENDUM, conveyancing. This is a 
Latin word, whicn signifies to hold . 

2. It was formerly that part of a deed 
which was used to express the tenure by 
which the estate granted was holden; but 
since all freehold tenures were converted 
into socago, the tenendum is of no further 
use even in England, and is therefore joined 
to the habendum in this manner, “ to have 
and to hold.” The words “ to hold” have 
now no meaning in our deeds. 2 Bl. Com. 
298. Yide Habendum . 

TENERI, contracts . That part of a 
bond where the obligor declares himself to 
be held and firmly bound to the obligee, his 
heirs, executors, administrators and assigns, 
is called the teneri . 3 Call, 350. 

TENNESSEE. The name of one of the 
new states of the United States of America. 
This state was admitted into the Union by 
virtue of the u act for the admission of the 
state of Tennessee into the Union,” ap¬ 
proved June 1, 1796, I Story’s L. II. S. 
450, which recites and enacts as follows : 

2. Whereas, by the acceptance of the 
deed of cession of the state of North Caro¬ 
lina, congress are bound to lay out, into one 
or more states, the territory thereby ceded 
to the United States : 

3. —§ 1. Be it enacted , #c., That the 
whole of the territory ceded to the United 
States by the state of North Carolina, shall 
be one state, and the same is hereby de¬ 
clared to be one of the United States of 
America, on an equal footing with the ori¬ 
ginal states in all respects whatever, by the 
name and title of the state of Tennessee. 
That, until the next general census, the said 
state of Tennessee shall be entitled to one 
representative in the house of representa¬ 
tives of the United States; and, in all other 
respects, far as they may be applicable, 


the laws of the United States shall extend 
to, and have force in, the state of Ten¬ 
nessee, in the same manner as if that state 
had originally been one of the United 
States. 

4. The constitution was adopted on the 
sixth day of February, 1796; and amended 
by a convention which sat at Nashville, on 
the 30th day of August, 1834. The powers 
of the government are divided into three 
distinct departments; the legislative, ex¬ 
ecutive, and judicial. Art. 2, 1. 

5. —1st. The legislative authority of the 
state is vested in a general assembly, which 
consists of a senate and house of represen¬ 
tatives, both dependent on the people. 

6 . — 1 . The senate will be considered with 

reference to the qualifications of the elec¬ 
tors ; the qualifications of the members , 
the number of members ; the length of time 
for which they are elected: and, the time 
of their election. 1 . Every free white man 
of the age of twenty-one years, being a 
citizen of the United States, and a citizen 
of the county wherein he may offer his vote, 
six months next preceding the day of his 
election, shall be entitled to vote for mem¬ 
bers of the general assembly, and other 
civil officers, for the county and district in 
which he resides ; provided, that no person 
shall be disqualified from voting on account 
of color, who is now, by the laws of tins 
state, a competent witness in a court of 
justice against a white man. Art. 4, sect. 
1. 2. No person shall be a senator, unless 

he be a citizen of the United States, of the 
age of thirty years, and shall have resided 
three years in this state, and one year in the 
county or district, immediately preceding 
the election. Art. 2, s. 10. 3. The num¬ 

ber of senators shall not exceed one-third 
of the number of representatives. Art. 2, 
s. 6 . 4. Senators shall hold their office 

for the term of two years. Art. 2, s. 7. 
5. Their election takes place on the first 
Thursday of August, 1835, and every se¬ 
cond year thereafter. Art. 2, s. 7. 

7. —2. The house of representatives 
will be considered in the same order which 
has been observed in considering the senate. 
1. The qualifications of the electors of re¬ 
presentatives are the same as those of sena¬ 
tors. 2. To be elected a representative, 
the candidate must be a citizen of the 
United States, of the age of twenty-one 
years, and must have been a citizen of the 
state fnr three years, and a resident of the 
county he represents one year immediately 



TEX 


TEN 


577 


preceding the election. Art. 2, s. 9. 3. 

The number of representatives shall not 
exceed soveutv-five* until the population ot 
the state shall exceed one million and a 
half: and shall never thereafter exceed 
niuetv-nine. Art. 2, s. 5. 4. They arg 

elected for two years. Art. 2, s. 7. 5. The 
election is to be at the same time as that of 

seuators. Art. 2, s. 7. 

S._2d. The supreme executive power of 

this state is vested in a governor. Art. 3, 
s. 2. 1. He is chosen by the electors of the 

members of the general assembly. Art. 3, 
s. 2. 2. He shall be at least thirty years 

of aue, shall be a citizen of the United 
States, and shall have been a citizen of this 
state seven years next before his election. 
Id. sect. 3. He shall hold his office for 
two years, and until his successor shall be 
elected and qualified. He shall not be 
eligible more than six years in any term of 
eight. Id. sect. 4. 3. He shall be elected 

by the electors of the members of the gene¬ 
ral assembly, at the times and places where 
they respectively vote for the members 
thereof. Id. s. 2. 4. He shall be com- 

mauder-in-ehief of the army and navy of 
the state, and of the militia, except when 
they are called into the service of the United 
States : shall have the power to grant re¬ 
prieves and pardons, except in cases of 
impeachment : may convene the legislature 
on extraordinary occasions, by proclamation ; 
take care that the laws be faithfully ex¬ 
ecuted ; from time to time give to the gene¬ 
ral assembly information of the state of the 
government, and recommend to their con¬ 
sideration such measures as he shall deem 
expedient; may require information in 
writing from the officers in the executive 
department, upon any subject relating to the 
duties of their respective offices. Id. s. 5 
to 11. 5. He shall, at stated times, receive 

a compensation for his services, which shall 
not be increased nor diminished during the 
period for which he shall have been elected. 
Id. e. 7. 6. In case of the removal of the 

governor from office, or of his death or re¬ 
signation, the duties of the office shall de¬ 
volve on the speaker of the senate ; and 
in case of a vacancy in the office of the 
latter, bn the speaker of the house of re¬ 
presentatives. Id. s. 12. 

9.—3d. The judicial power of the state 
is vested, by the sixth article of the consti¬ 
tution, in one supreme court; in such infe- 
rior courts as the legislature shall, from 
time to time, ordain and establish, and the 
Vol. II.—N n 


judges thereof; and in justices of the peace. 
The legislature may also vest such jurisdic¬ 
tion as may be deemed necessary in corpo¬ 
ration courts. 

10. —1. The supreme court shall be 
composed of three judges; one of whdra 
shall reside in each of the grand divisions 
of the state. The judges shall be thirty- 
five years of age, and shall be elected for 
the term of twelve years. The jurisdiction 
of the supreme court shall be appellate only, 
under such restrictions and regulations as 
may, from time to time, be prescribed by 
law : but it may possess such other jurisdic¬ 
tion as is now conferred by law on the pre¬ 
sent supreme court. The concurrence of 
two of the judges shall be necessary to a 
decision. Said courts shall be held at one 
place, and at one place only, in each of the 
three graud divisions of the state. 

11 . —2. The judges of such inferior 
courts as the legislature may establish, shall 
be thirty-five yoars of age, and shall be 
elected for eight years. The jurisdiction 
of such inferior courts shall be regulated 
by law. The judges shall not charge 
juries with regard to matters of fact, 
but may state the testimony and declare 
the law. They shall have power in all civil 
cases to issue writs of certiorari to remove 
any cause or transcript thereof, from any 
inferior jurisdiction, into said court, on 
sufficient cause, supported by oath or affir¬ 
mation. 

12. —3. Judges of the courts of law 
and equity are appointed by a joint vote of 
both houses of the general assembly ; but 
courts may be established to be holden by 
justices of the peace. 

13. —4. The judges of the supreme 
court and inferior courts shall, at stated 
times, receive a compensation for their ser¬ 
vices, to be ascertained by law, which shall 
not be increased nor diminished, during the 
time for which they are elected. They shall 
not be allowed any fees or perquisites of 
office, nor hold any other office of trust or 
profit under this state or the United States. 

TENET. Which he* holds. There are 
two ways of stating the tenure in an action 
of waste. The averment is either in the 
tenet and the tenuit; it has a reference to 
the time of the waste done, and not to the 
time of bringing the action. 

2. When the averment is in the tenet 
the plaintiff on obtaining a verdict will 
recover the plaoe wasted, namely, that part* 
of the premises in which the waste wa8H 
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exclusively done, if it were done in a part ] 
only, together with treble damages. But 
when the averment is in the tenuit, the J 
tenancy being at an end, he will have judg- j 
ment for his damages only. 2 Greenl. Ev. ; 
§ C52. ^ j 

TENOR, pleading . This word, applied | 
to an instrument in pleading, signifies an 
exact copy ; it differs from purport, (q. v.) 
2 Phil. Ev. 99; 2 Russ, on Cr. 365 ; 1 Chit. 
Cr. Law, 235 ; 1 Mass. 203 ; 1 East, R. 
ISO, and the cases cited in the notes. In 
chancery practice, by tenor is understood a 
certified copy of records of other courts 
removed into chancery by certiorari. Gresl. 
Ev. 309. 

TENUIT. Which he held. When the 
tenancy is ended and the tenant is sued in 
an action of waste, the averment of tenure 
is in the tenuit . For a distinction between 
the averment in the tenet and tenuit, see 
2 Greenl. Ev. § 652, and Tenet . 

TENURE, estates . The manner in which 
lands or tenements are holden. 

2. According to the English law, all 
lands arc held mediately or immediately 
from the king, as lord paramount and su¬ 
preme proprietor of all the lands in the 
kingdom. Co. Litt. 1 b, 65 a; 2 Bl. Com. 105. 

3. The idea of tenure pervades, to a 
considerable degree, the law of real pro¬ 
perty in the several states; the title to land 
is essentially allodial, and every tenant in 
fee simple has an absolute and perfect title, 
yet in technical language, his estate is 
called an estate in fee simple, and the 
tenure free and common socage. 3 Kent, 
Com. 289, 290., In the states formed out 
of the North Western Territory, it seems 
that the doctrine of tenures is not in force, 
and that real estate is owned by an absolute 
and allodial title. This is owing to the 
wise provisions on this subject contained in 
the celebrated ordinance of 1787. Am. 
Jur. No. 21, p. 94, 5. In New York, 1 Rev. 
St. 718 ; Pennsylvania, 5 Rawle, R. 112; 
Connecticut, 1 Rev. L. 348 ; and Michigan, 
Mich. L. 393, feudal tenures have been 
abolished, and lands are held by allodial 
titles. South Carolina has adopted the 
statute, 12 C. II., c. 24, which established in 
England the tenure of free and common 
socage. 1 Brev. Dig- 136. \ide Wright 
ou Tenures ; Bro. h. t.; Treatises of Feuds 
and Tenures by Knight’s service; 20 Vin. 
Ab. 201 ; Com. Dig. h. t.; Bac. Ab. h. t.; 
Thom. Co. Litt. Index, h. L; Sulliv. Lect. 
Index, h. t. 


TENSE. A term used in grammar to 
denote the distinction of time. 

2. The acts of a court of justice ought 
to be in the present tense : as, “ prmceptum 
est,” not “pneceptum fuitbut the acts 
of the party may be in the preterperfeet 
tense, as “ venit et protuJit hie in curia 
quandum querelam suamand the con¬ 
tinuances are in the preterperfeet tense ; as, 
“ venerunt,” not a veniunt.” 1 Mod. 81. 

3. The contract of marriage should bo 
made in language in the present tense 6 
Binn. Rep. 405. Vide 1 Saund. 393, n. 1. 

TERCE, law of Scotland. A life-rent 
competent by law to widows who have not 
accepted of special provisions in the third 
part of the heritable subjects in which the 
husband died infeft. 

2 . The terce takes place only where the 
marriage has subsisted for a year and day, 

; or where a child has been born alive of it. 
j No terce is due out of lands in which the 
husband was not infeft, unless in case of a 
i fraudulent omission. Cr. 423, § 28 : St. 2, 
6 , 16. The terce is not limited to lands, 

, but extends to teinds, and to servitudes and 
other burdens affecting lands. Ersk. Pr. 
L. Scot. B. 2, t. 9, s. 26, 27 ; Burge on the 
Confl. of Laws, 429 to 435. 

TERM, construction . Word; expression ; 
speech. 

2. Terms or words are characters by 
which we announce our sentiments, and 
make known to others things with which we 
are acquainted. These must be properly 
construed or interpreted in order to under¬ 
stand the parties using them. Vide Con¬ 
struction; Interpretation; Word. 

Term, contracts . This word is used in 
the civil law to denote the space of time 
granted to the debtor for discharging his 
obligation; there are express terms resultr 
ing from the positive stipulations of the 
agreement; as, where one undertakes to pay 
a certain sum on a certain day ; and also 
terms which tacitly result from the nature 
of the things which are the object of the 
engagement, or from the place where the 
act is agreed to be done. For instance, it 
a builder engage to construct a house for 
me, I must allow a reasonable time for ful¬ 
filling his engagement, 

2. A term is either of right or of grace ; 
when it makes part of the agreement and is 
expressly or tacitly included in it, it is of 
right; when it is not part of the agreement, it 
is of grace ; as if it is not afterwards granted 
by the judge at the requisition of the debtor. 
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Poth. on Oblig. P. 2 , c. 3, art. 3; 1 Bouv. 
lust. n. 710 ot seq. 

Term, estates* The limitation of an 
estate, as a term for years, for lite, and the 
like. The word term does not merely signify 
the time specified in the lease, but the estate 
also and interest that passes by that lease ; 
and therefore the term may expire during 
the continuance of the time, ns by surrender, 
forfeiture and tho like. 2 Bl. Coin. 145 ; 
8 Pick. R. 339. 

Term, practice . The space of time dur¬ 
ing which a court holds a session ; some¬ 
times tbe term is a monthly, at others it is 
a quarterly period, according to the consti¬ 
tution of the court. 

2. The whole term is considered as but 


one day, so that the judges may at any time 
during the term, revise their judgments. 
In the computation of the term all adjourn¬ 
ments are to be included. 9 Watts, 11. 200. 
Courts are presumed to know judicially 
when their terms are required to be held by 
public law. 4 Dev. R. 427. See, gene¬ 
rally, Peck, R. 82; G Yerg. R. 395; 7 
Ye nr. R. 3G5 : G Rand. R. 704; 2 Co wen, 
R. 445 ; 1 Cowen, R. 58 ; 5 Binn. R. 389; 
4 S. & R. 507 ; 5 Mass. R. 195, 435. 

Term attendant on the inheritance. 
This phrase is used in the English courts 
of equity, to signify thnt when a term has 
been created for a particular purpose, which 
is satisfied, and the instrument by which it 
is created does not provide for a cesser of 
the term, on the happening of the event, the 
benefit in it becomes subject to the rules of 
equity, and must be moulded and disposed 
of according to the equitable interests of all 
persons having claims upon the inheritance; 
and, when the purposes of the trust are 
satisfied, the ownership of the term belongs 
in equity, to the owner of the inheritance, 
whether declared by the original conveyance 
to attend it or not. 

2 . Terms attendant on the inheritance 
are but little known in tbe United States. 


Peter surrenders or forfeits his term after 
one year, Paul’s estate takes effect im¬ 
mediately; if, on the contrary, the lan¬ 
guage had been after the expiration of the 
said time, or of the said three years, the 
result would have been different, and Paul’s 
estate would not have taken effect till tbe 
end of such time, notwithstanding the for¬ 
feiture or surrender. 

2. Whatever be its duration, a term for 
years is less than an estate for life. If, 
therefore, the same person have a term for 
years and an estate for life immediately suc¬ 
ceeding it, the term is merged ; but if the 
order of the estates be reversed, that is, if 
the greater precede the less, there is no 
merger. Co. Litt. 54 b ; Vin. Ab. Merger, 
F 4 and G 13 ; Godb. 51 ; Biss, on Est. c. 
8 , s. 1, n. 3, p. 186. Vide Estate for 
years: Leases. 

TERMINUM. In the civil law, says 
Spelman, this word signifies a day set to the 
defendant, and, in that sense, Bracton, 
Glanville and some others sometimes use it. 
Reliquifc Spelmanianm, p. 71 ; Beanies’ Gl. 
27 n. 

TERMINUS A QUO. The starting 
point of a private way is so called. Hamm. 
N. P. 196. 

Terminus ad quem. The point of ter¬ 
mination of a private way is so called. 

TERMOR. One who holds lands and 
tenements for a term of years or life. Litt. 
sect. 100 ; 4 Tyr. 561. 

TERRE-TEN ANT, or improperly ter - 
tenant. One who has the actual possession 
of land : but in a more technical sense, he 
who is seised of the land ; and, in the latter 
sense the owner of the land, or the person 
seised, is the terre-tenant, and not the 
lessee. 4 W. & S. 256 ; Bac. Ab. Uses 
and Trusts, in jpr . It has been holden that 
mere occupiers of the land are not terre- 
tenants. See 16 S. & R. 432 ; 3 Penna. 
229 ; 2 Saund. 7, n. 4 ; 2 Bl. Com. 91, 
328. 


1 Hill. Ab. 243. 

Term probatory. A probatory term is 
the time during which evidence may be 
taken in a cause. Vide Probaterry term . 

Term for years. An estate ferr years , 
(q. v.) and the time during which such 
estate is to be held, are each called a term; 
hence the term may expire before the time, 
as by a surrender. Co. Litt. 45. If, for 
example, a conveyance be made to Peter 
for three years, and after the expiration 
of the said term to Paul for six, and 


TERRIER, Engl, law . A roll, cata¬ 
logue or survey of lands, belonging either 
to a single person or a town, in which are 
stated the quantity of acres, the names of 
the tenants, and the like. 

2. By the ecclesiastical law an inquiry 
is directed to be made from time to time, of 
the temporal rights of the clergyman of 
every parish, and to be returned into the 
registry of the bishop : this return is de¬ 
nominated a terrier. 1 Phil. & Am. Ev. 
602, 603. 
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TERRITORIAL COURTS. The courts 
established in the territories of the United 
States. Vide Courts of the United States . 

TERRITORY. A part of a country, 
separated from the rest, and subject to a 
particular jurisdiction. The word is derived 
from terreo , and is so called because the 
magistrate within his jurisdiction has the 
power of inspiring a salutary fear. Dictum 
est ab eo quod magistratus intra fines ejus 
ierrendi jus habet. Henrion de Pansy, Auth. 
Judieiare, 08. In speaking of the eccle¬ 
siastical jurisdictions, Francis Duaren ob¬ 
serves, that the ecclesiastics are said not to 
have territory , nor the power of arrest or 
removal, and are not unlike the Roman 
magistrates of whom Grellius says vocationem 
habebant non prehensionem. De Sacris 
Eecles. Minist. lib. 1, cap. 4. In the sense 
it is used in the constitution of the United 
States, it signifies a portion of the country 
subject to and belonging to the United 
States, which is not within the boundary of 
any of them. 

2 . The constitution of the United States, 
art. 4, s. 3, provides, that u the congress 
shall have power to dispose of, and make all 
needful rules and regulations respecting the 
territory or other property of the United 
States ; and nothing in this constitution shall 
be construed, so as to preclude the claims, 
of the United States or of any state . 55 

8 . Congress possesses the power to erect 
territorial governments within the territory 
of the United States ; the power of congress 
over such territory is exclusive and uni¬ 
versal, and their legislation is subject to no 
control, unless in the case of ceded territory, 
as far as it may be affected by stipulations 
in the cessions, or by the ordinance of 1787, 
3 Story’s L. U. S. 2073, under which any 
part of it has been settled. Story on the 
Const. § 1322 ; Rawle on the Const. 237 ; 

1 Kent’s Com. 243, 359 ; 1 Pet. S. C.Rcp. 
511, 542, 517. 

4. The only organized territories of the 
United States are Oregon, Minnesota, New 
Mexico and Utah. Vide Courts of the 
United States . » ' 

TERROR. That state of the mind which 
arises from the event or phenomenon that 
may serve as a prognostic of some cata¬ 
strophe ; affright from apparent danger. 

> 2 . One of the constituents of the offence 
of riot is that the acts of the persons en¬ 
gaged in it should be to the terror of the 
people, as a show of arms, threatening 
speeches, or turbulent gestures; but it is 


not requisite, in order to constitute this 
crime, that personal violence should be 
committed. 3 Camp. R. 3G9 ; 1 Hawk. P 
C. c. 65, s. 5 ; 4 C. & P. 373; S. C. 19 E. 
C. L. R. 425 ; 4 C. & P. 538; S. C. 19 E. 
C. L. R. 516. Vide Rolle’s R. 109 ; Dalt. 
Just. c. 186 ; 19 Vin. Ab. Riots, A 8. 

3. To constitute a forcible entrv, 1 
Russ. Cr. 287, the act must be accompanied 
with circumstances of violence or terror ; 

and in order to make the crime of robbery, 

•/ ' 

there must be violence or putting in fear, 
but both these circumstances need not con¬ 
cur. 4 Binn. R. 379. Vide Riot; Rob¬ 
bery; Putting in fear. 

TERTIUS INTERVENIENS, civil law . 
One, who claiming an interest in the subject 
or thing in dispute in action between other 
parties, asserts his right to act with the 
plaintiff, to be joined with him, and to re¬ 
cover the matter in dispute because he has 
an interest in it; or to join the defendant, 
and with him, oppose the interest of the 
plaintiff, which it is his interest to defeat. 
He differs from the intervener or he who 
inteipleads in equity. 4 Bouv. Inst. n. 
3819, note. 

TEST. Something by which to ascertain 
the truth respecting another thing. 7 Penn. 
St. Rep. 428 ; 6 Whart. 284. Vide Reli¬ 
gious Test . 

TESTACY. The state or condition of * 
dying after making a will, which was valid 
at the time of testator’s death, 

TESTAMENT, civil law . The appoint¬ 
ment of an executor or testamentary heir, 
according to the formalities prescribed by 
law. Domat, Liv. 1, tit. 1, s. 1. 

2. At first there tvere only two sorts of 
testaments among the Romans ; that called 
calatis comitiis , and another called in pro- 
cinctu. (See'below.) In the course of time 
these two sorts of testament having become 
obsolete, a third form was introduced, called 
pei ccs et libram , which was a fictitious sale 
of the inheritance to the heir apparent. The 
inconveniences which were experienced from 
these fictitious sales again changed the form 
of testaments ; and the praetor introduced 
auothcr which required the seal of seven 
witnesses. The emperors having increased 
the solemnity of these testaments, they weie 
called written or solemn testaments, to dis¬ 
tinguish them from nuncupative testaments 
which could be made without writing. 
Afterwards military testaments were intio- 
duced in favor of soldiers actually engaged 
in military service. 
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3. Anions: the civilians there are various 
kinds of testaments, the principal of which 
arc mentioned below. 

4. A civil testament is one made ac¬ 
cording to all the forms prescribed by law, 
iu contradistinction to a military testament, 
in making which some of the forms may be 
dispensed with. Civil testaments are more 
ancient than military ones : the former were 
in use during the time of Romulus, the 
latter were introduced during the time of 
Coriolanus. See Hist, de la Jurisp. Rom. 
do M. Terrason, p. 119. 

5. A common testament is one which is 
made jointly by several persons. Such testa¬ 
ments are forbidden in Louisiana, Civ. Code 
of Lo. art. 1565,and by the laws of France, 
Code Civ. 968, in the same words, namely, 
“ A testament cannot be made by the safne 
act, by two or more persons, either for the 
benefit of a third person, or under the title 
of a reciprocal or mutual disposition. 

6 . A testament catatis comitiis , or made 
in the comitia, that is, the assembly of the 
Roman people, was an ancient manner of 
making wills used in times of peace among 
the Romans. The comitia met twice a year 
for this purpose. Those who wished to make 
such testaments caused to be convoked the 
assembly of the people by these words, ca- 
latis comitiis. None could make such wills 
that were not entitled to be at the assem¬ 
blies of the people. This form of testament 
was repealed by the law of the Twelve 
Tables. 

7. Testament ab ircito y a term used in 
the civil law. A testament ab irate >, is one 
made in a gust of passion or hatred against 
the presumptive heir, rather than from a 
desire to benefit the devisee. When the 
facts of unreasonable anger are proved, the 
will is annulled as unjust, and as not having 
been freely made. Yide Ab irato. 

8 . A mystic testament is also called a 
solemn testament, because it requires more 
formality than a nuncupative testament; it 
is a form of making a will, which consists 
principally in enclosing it in an envelope 
and sealing it in the presence of witnesses. 

9. This kind of testament is used in 
Louisiana. The followingare the provisions 
of the civil code of that state on the subject, 
namely: the mystic or secret testament, 
otherwise called the close testament, is made 
in the following manner: the testator must 
sign his dispositions, whether he has written 
them Limself, or lias caused them to be 
written by another person. The paper con¬ 


taining those dispositions, or the paper 
serving as their envelope, must be closed 
and sealed. The testator shall present it 
thus closed and sealed to the notary and to 
seven witnesses, or he shall cause it to be 
closed and sealed in their presence; then 
he shall declare to the notary, iu the pre¬ 
sence of the witnesses, that that paper con¬ 
tains his testament written by hirnself, or 
by another by his direction, and signed bv 
him, the testator. The notary shall then 
draw up the act of superscription, which 
shall be written on that paper, or on the 
sheet that serves as its envelope, and that act 
shall be signed by the testator, and by the 
notary and the witnesses. Art. 1577, 5 M. 
R. 182. All that is above prescribed shall 
be done without interruption or turning 
aside to other acts; and in case the testa¬ 
tor, by reason of *any hindrance that has 
happened since the signing of the testament, 
cannot sign the act of superscription, men¬ 
tion shall be made of the declaration made 
by him thereof, without its being necessary, 
in that ease, to increase tlie number of wit¬ 
nesses. Art. 1578. Those who know not 
how, or are not able to write, and those 
who know not how, or are not able to sign 
their names, cannot make dispositions in 
the form of the mystic will. Art. 1579. If 
any one of the witnesses to the act of super¬ 
scription knows not how to sign, express 
mention shall be mode thereof. In all cases 
the act must be signed by at least two wit¬ 
nesses. Art. 1580. 

10 . Nuncupative testament , a term used 
in the civil law. A nuncupative testament 
was one made verbally, in the presence of 
seven witnesses ; it was not necessary that 
it should have been in writing; the proof 
of it was by parol evidence. 

11. In Louisiana, testaments, whether 
nuncupative or mystic, must be drawn up hr 
writing, either by the testator himself, or 
by some other person under his dictation. 
Civil Cede of Lo. art. 1568. The custom 
of making verbal statements, that is to say, 
resulting from the mere deposition of wit¬ 
nesses, who were present when the testator 
made known to them his will, without his 
having committed it, or caused it to be com¬ 
mitted to writing, is abrogated. Id. art. 
1569. Nuncupative testaments may be made 
by public act, or by act under private signa¬ 
ture. Id. art. 1570. See Will y nuncupa¬ 
tive. 

12 . Olographic testament, a term used 
in the civil law. The olographic testament is 
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that which is written wholly by the testator Testatum, conveyancing . That part of 

himself. In order to be valid, it must be a deed which commences with the woras 

entirely written, dated, and signed by the “ this indenture witnesseth.” 
hand of the testator. It is subject to no TESTE, practice . The teste of a writ is 
other form. See Civil Code of Lo. art. the concluding clause, commencing with the 
1581. word witness , &c. 

TESTAMENTARY . Belonging to a 2. The act of congress of May 8, 1792, 
testament; as a testamentary gift; a testa- 1 Story’s Laws U. S. 257, directs that all 
mentary guardian, or one appointed by will writs and process issuing from the supreme 
or testament ; letters testamentary, or a j or a circuit court, shall bear teste of the 
writing under seal given by an officer law- chief justice of the supreme court, or if that 
fully authorized, granting power to one office be vacant, of the associate justice next 
named as executor to execute a last will or in precedence; and that all writs or process 
testament. | issuing from a district court, shall bear teste 

TESTATE. One who dies having made : of the judge of such court, or if the said 
a testament; a testator. This word is used office be vacant, of the clerk thereof. Vide 
in this sense, in the act of the legislature Serg. Const. Law, Index, h. t.; 20 Vin. Ab. 
of Pennsylvania, entitled “An act relative 262; Steph. Plead. 25. 
to dower and for other purposes.” Sect. 2, i TESTES. W it nesses. 

5 Sm. Laws, 257. ! TO TESTIFY. To give evidence accord- 

TESTATOR. One who has made a tes- ing to law; the examination of a witness 
tament or will. who declares his knowledge of facts. 

2. In general, all persons may be testa- TESTIMONIAL PROOF, civ . law. This 
tors. But to this rule there are various word is used in the same sense as we use 
exceptions. First, persons who are deprived parol evidence , and in contradistinction to 
of understanding cannot make wills; idiots, literal proof , which is written evidence, 
lunatics and infants, are among this class. , TESTIMONY, evidence . The statement 
Secondly, persons w r ho have understanding, made by a witness under oath or affirmation, 
but being under the power of others, cannot Vide Bill to perpetuate testimony . 
freely exercise their will; and this the law ! TESTMOIGNE. ' This is an old and 
presumes to be the case with a married barbarous French word, signifying in the old 
woman, and, therefore, she cannot make a books, evidence. Com. Dig. h. t. 
will without the express consent of her bus- 1 TEXAS. The name of one of the new, 
band to the particular will. When a woman states of the United States of America, 
makes a will under some general agreement Texas was an independent republic. By 
on the part of the husband that she shall the joint resolution of congress of March 1, 
make a will, the instrument is not properly 1845, congress gave consent that the re- 
a will, but a writing in the nature of a will public of Texas might be erected inlo a 
or testament. Thirdly, persons who arc de- new state, to be called the state of Texas, 
prived of their free will cannot make a tes- with a republican form of government to be 
tament; as, a person in duress. 2 Bl. Com. adopted by the people. And by the joint 
497 ; 2 Bouv. Inst. n. 2102, et seq. See . resolution of congress of the 29th day of 
Devisor; Duress; Feme covert; Idiot; In- \ December, 1845, the state of Texas was 
fluence; Parties to Contracts; Testament; ' admitted into the union on an equal footing 
Wife; Will . j w r ith the original states in all respects w T hat- 

TESTATRIX. A woman who makes a ever, 
will or testament, is so called. 2. The constitution of the state was 

TESTATUM, practice . The name of a adopted in convention by the deputies of 
writ which is issued by the court of one the people of Texas, at the city ot Austin, 
county, to the sheriff of another county, in the 27th day of August, 1845. 
the same state, when the defendant cannot 3. By the second article, it is provided 
be found in the county where the' court is that the powers of the government of the 
located; for example, after a judgment has state of Texas shall be divided into tlnco 
been obtained, and a ca. sa. has been issued, distinct departments, and each of them be 
which has been returned non est inventus , a confided to a separate body of magistracy, 
testatum ca. sa . may be issued to the sheriff to wit: those which are legislative, to one: 
of the county where the defendant is. Vide those which are executive, to another: and 
20 Vin. Ab. 259; T Com. Dig. 424. | those which are judicial, to another: and no 
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person, or collection of persons, being of 
one of those departments, shall exercise any 
power properly attached to either of the 
others, except in the instances herein ex¬ 
pressly permitted. 

4 . _ 1 ^ 1 . In considering the legislative 
power, it will be proper to consider, 1. The 
qualification of voters. 2. The rights of 
members of the legislature, 3. The senate. 
4 . The house of representatives. 

5 . — 1 . By sections 1 st and 2 d, it is de¬ 
clared that every free male person who shall 
have attained the age of twenty-one years, 
and who shall be a citizen of the United 
States, or who is, at the time of the adoption 
of this constitution by the congress of the 
United States, a citizen of the republic of 
Texas, and shall have resided in this state 
one year next preceding an election, and 
the last six mouths within the district, 
county, city, or town in which he offers to 
vote, (Indians not taxed, Africans, and the 
descendants of Africans, excepted,) shall be 
deemed a qualified elector ; and should such 
qualified elector happen to be in any other 
county situated in the district in which he 
resides at the time of an election, he shall 
be permitted to vote for any district officer: 
Provided, That the qualified electors shall 
be permitted to vote anywhere in the state 
for state officers : And provided further , 
That no soldier, seaman, or marine, in the 
army or navy of the United States, shall be 
entitled to vote at any election created by 
this constitution. 

Sect. 2. All free male persons over the 
age of twenty-one years, (Indians not taxed, 
Africans, and descendants of Africans, ex¬ 
cepted,) who shall have resided six months j 
in Texas, immediately preceding the accept¬ 
ance of this constitution by the congress of 
the United States, shall be deemed qualified 
electors. 

6 . —2. The powers of the two houses are 
defined by the following sections of the third 
article, namely : 

Sec. 12. The house of representatives, 
when assembled, shall elect a speaker and 
it3 other officers *, and the senate shall 
choose a president tor the time being, and 
its other officers. Each house shall judge 
of the qualifications and elections of its own 
members ; but contested elections shall be 
determined in such manner as shall be 
directed by law. Two-thirds of each house 
shall constitute a quorum to do business, 
but a smaller number may adjourn from day 
to day, and compel the attendance of absent 


members, in such mannor and under such 
penalties as each bouse may provide. 

Sec. 13* Each house may determine the 
rules of its own proceedings; punish mem¬ 
bers for disorderly conduct; and with the 
consent of two-thirds, expel a member, but 
not a second time fot the same offence. 

See. 14. Each house shall keep a journal 
of its own proceedings, and publish the 
same; and the yeas and nays of the mem¬ 
bers of either house on any question shall, 
at the desire of any three members present, 
be entered on the journals. 

Sec, 16. Senators and representatives 
shall, in all cases, except in treason, felony, 
or breach of the peace, be privileged from 
arrest during the sesvsion of the legislature; 
and, in going to and returning from the 
same, allowing one day for every twenty 
miles such member may reside from the 
place at which the legislature is convened. 

Sec. 17. Each house, niay punish, by im¬ 
prisonment during the session, any person, 
not a member, for disrespectful or disorderly 
conduct in its presence, or for obstructing 
any of its proceedings, provided such im¬ 
prisonment shall not, at any one time, 
exceed forty-eight hours. 

Sec. 18. The doors of each house shall he 
kept open. 

7. —3. The senate will be considered by 
taking a view, 1. Of the qualifications of 
senators. 2. Of the time of their election. 
3. Of the length of their service. 4. By 
whom chosen. 

8 . —1st. The 11th section of the 3d arti¬ 
cle of the constitution directs that no person 
shall be a senator unless he be a citizen of 
the United States, or at the time of the ac¬ 
ceptance of this constitution by the congress 
of the United States a citizen of the republic 
of Texas, and shall have been an inhabitant 
of this state three years next preceding the 
election ; and the last year thereof a resi¬ 
dent of the district for which he shall be 
chosen, and have attained the age of thirty 
years. 

9. —2d. Elections are to be held at such 
times and places as arc now or may here¬ 
after be designated by law. Art. 3, s. 7. 

10. —3d. Senators are duly elected for 
four years. 

11 —4th. Senators are chosen ty the 
qualified electors. 

12. —1. The house of representatives will 
be considered in the same order which has 
been observed in speaking of the senate. 

13. —1st, By the 6th section of the 3d 
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article of the constitution, it is declared that ! 
no jerson shall be a representative unless he 
be a citizen of the United States, or at the 
time of the adoption of this constitution a 
citizen of the republic of Texas, an4 shall 
have been an inhabitant of this state two 
years next preceding his election, and the 
last year thereof a citizen of the county, 
city, or town for which he shall be chosen, 
and shall have attained the age of twenty- 
one years at the time oi his election. 

14. —2d. Elections are to be held at 
such times and places as are now or may 
hereafter be designated by law. Art. 3,s. 7. 

15. —3d. The members of the house of 
representatives hold their office for two years 
from the day of the general election ; and 
the sessions of the legislature shall be bien¬ 
nial, at such times a& shall be prescribed by 
law. Art. 3, s. 5. 

16. —4th. The members of the house of 
representatives shall be chosen by the quali¬ 
fied electors. , Art. 3, s. 5. 

17. —§ 2. The judicial power is vested 
in one supreme court, in district courts, and 
in such inferior courts as the legislature may 
from time to time ordain and establish ; and 
such jurisdiction may be vested in corpora¬ 
tion courts as may be deemed necessary, and 
be directed by law. Art. 4, s. 1. Each 
of these will be separately considered. 

18. —1. The supreme court will be con¬ 
sidered by, 1. Taking a view of the appoint¬ 
ment of the judges, and the time during 
which they hold their office. 2. The or¬ 
ganization of the court. 3. Its jurisdiction. 

19. —1st. The governor shall nominate, 
and, by and with the advice and consent of 
two-thirds of the senate, shall appoint the 
judges of the supreme and district courts, 
and they shall hold their offices for six 
years. Art. 4, s. 5. 

20. —2d. The supreme court shall consist 
of a chief justice and two associates, any 
two of whom shall form a quorum. Art. 
4, s. 2. It appoints its own clerk. 

21. —3d. The 3d section of the 4th arti¬ 
cle of the constitution declares that the 
supreme court shall have appellate jurisdic¬ 
tion only, which shall be coextensive with 
the limits of the state ; but in criminal cases, 
and in appeals from interlocutory judgments, 
with such exceptions and under sueh regu¬ 
lations as the legislature shall make ; and 
the supreme court and judges thereof shall 
have power to issue the writ of habeas corpus , 
and, under such regulations as may be pre¬ 
scribed by law, may issue writs of manda¬ 


mus , and such other writs as shall be 
necessary to enforce its own jurisdiction ; 
and also compel a judge of the district 
court to proceed to trial and judgment in a 
cause ; and the supreme court shall hold its 
sessions once every year, between the 
months of October and June inclusive, at 
not more than three places in the state. 

22.—2. The circuit courts will be con¬ 
sidered in the same order observed with 
regard to the supreme court. 

.23.—1st. Circuit court judges are ap¬ 
pointed in the same way as judges of the 
supreme court, and hold their office for the 
same time. 

24.—2d. By the 6th section of the 4th 
article of the constitution, it is directed that 
the state shall be divided into convenient 
judicial districts. For each district there 
shall be appointed a judge, who shall reside 
in the same, and hold the courts at one 
place in each county, and at least twice in 
each year, in such manner as may be pre¬ 
scribed by lav/. The clerk is elected by 
the qualified voters of members of the 
legislature. Art. 4, s. 11. 

24. —3d. By the tenth section of the 
fourth article, jurisdiction is given to the 
district courts in these words: The district 
court shall have original jurisdiction of all 
criminal cases, of all suits in behalf of the 
state to recover penalties, forfeitures and 
escheats, and of all eases of divorce, and of ‘ 
all suits, complaints, and pleas whatever, 
without regard to any distinction between 
law and equity, when the matter in contro¬ 
versy shall be valued at or amount to one 
hundred dollars, exclusive of interest; and 
the said courts, or the judges thereof, shall 
have power to issue ail writs necessary to 
enforce their own jurisdiction, and give them 
a general superintendence and control over 
inferior jurisdictions : and in the trial of all 
criminal cases, the jury trying the same shall 
find and assess the amount of punishment to 
be inflicted, or fine imposed ; except in capi¬ 
tal cases, .and where the punishment or fine 
imposed shall he specifically imposed by 
law. 

25. —§ 3. The supreme executive power 
is vested in a governor . We will consider. 

1. His qualifications. 2. By whom elected. 

3. Duration of his office. 4. His power and 
duty, 

26. —1st. He must be at least thirty years 
of age, he a citizen of the United States, or 
a citizen of Texas, at the lime of the adop¬ 
tion of the constitution, and shall have 
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resided in the same throe years next imme¬ 
diately preceding his election. Art. 5, s. 4. 

*27.—2d. The governor shall be elected 
by the qualified electors of the state, at the 
time and places of elections for members of 
the legislature. Art. 5, s. 2. 

28."— 3d. lie holds his office for two years 
from the regular time of installation, and 
until his successor shall have been duly; 
qualified, but shall not be eligible for more 
than four years iu any term of six years. 
Art. o, s. A 

2f).—4th. lie is eonnnander-in-chief of 
the army mid navy of the state—may require 
information from officers of the executive 
department—may convene the legislature, 
or adjourn the same, when the houses can¬ 
not a<rree— may recommend measures to the 
legislature—shall cause the laws to be exe¬ 
cuted. Art. 5. 

30. There shall be a lieutenant governor , 
who shall be chosen at every election for j 
governor, bv the same persons and in the 
same manner, continue in office for the same 
time, and possess the same qualifications. ] 
In voting for governor and lieutenant gover¬ 
nor, the electors shall distinguish for whom 
they vote as governor, and for whom as 
lieutenant governor. The lieutenant gover¬ 
nor shall, by virtue of his office, be president 
of the senate, and have, when in committee 
of the whole, a right to debate and vote on 
t all questions, and when the senate is equally 


it is not so technical. Avliffe’s Pand. 581, 
2 Swift’s Dig. 309. 

2. In the Scotch law, this is a proper 
and technical word, and signifies the secret 
and felonious abstraction of the property of 
another for sake of lucre, without bis consent. 
Alison, Princ. Cr. Law of Scotl. 250. 

THEFT-BOTE. The act of receiving a 
man’s goods from the thief, after they had 
been stolen by him, with the intent that he 
shall escape punishment. 

2. This is an offence punishable at com¬ 
mon law by fine and imprisonment. Hale’s 
P. C. 130. Vide Compounding a felony. 

THEOCRACY. A species of govern¬ 
ment which claims to be immediately directed 
by God. 

2. La religion qui, dans l’antiquite, 
s’associa souvent au despotisme, pour regner 
par son bras ou a son ombrage, a quelquefois 
tente de regner seule. C’est ce qu’elle 
appelait le regne de Dieu, la thtocratie . 
Matter, De 1’influence des Moeurs sur les lois, 
ct de I’influence des Lois sur les moeurs, 189. 
Religion, which in former times, frequently 
associated itself with despotism, to reign, by 
its power, or under its shadow, has sometimes 
attempted to reign alone, and this she has 
called the reign of God, theocracy. 

THIEF, crimes . One who has been guilty 
of larceny or theft. 

| THING ADJUDGED. That which has 
been decided by a final judgment, by a tri- 


divided, to give the casting vote. In case j bunal of competent jurisdiction, from which 
of the death, resignation, removal from office, there can be no appeal, either because the 
inability or refusal of the governor to serve, I appeal did not lie, or because the time fixed 
or of his impeachment or absence from the by law for the appealing has elapsed, or be- 
state, the lieutenant governor shall exercise cause it has been confirmed on the appeal, 
the power and authority appertaining to the Vide res judicata . 

office of governor until another be chosen at 2. The Roman law agrees with ours, for 
the periodical election and be duly qualified, it requires a final judgment or sentence be- 
or until the governor impeached, absent, or - fore the decision acquires the force of the 
disabled, shall be acquitted, return, or his ! thing adjudged. Dig. 42, 1j Code, 7, 52 j 
disability be removed. Art. 5, s. 12. Extravag. 2, 27. 

T1IAINLAND, old Eng. law. The land THINGS. By this word is understood 
which was granted by the Saxon kings to every object, except man, which may become 
their thains or thanes was so called. Crabb’s an active subject of right. Code du Canton 
C. L. 10. de Berne, art. 332. In this sense it is op- 

THALER. The name of a coin. The posed, in the language of the law, to the 
thaler of Prussia and of the northern states ] word persons, (q. v.) 
of Germany is deemed as money of account, 2. Things, by the common law, are divi- 
at the custom-house, to be of the value of ded into, 1. Things real> which arc such as 
gixty-nine cents. Act of May 22, 1846. are permanent, fixed and immovable, and 

2. The thaler of Bremen, of seventy-two which cannot be carried from place to place ; 
grotes, is deemed of the value of seventy-one they are are usually said to consist in lands, 
cents. Act of March 3, 1843. tenements and hereditaments. 2 Bl. Com. 

THEFT, crimes. This word is sometimes 16*, Co. Litt. 4 a to 6 b. 2. Things per¬ 
used as synonymous witb /arceny, (q. y.) but, sonal, include all sorts of things movable 
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■which attend a roan’s person wherever he 
goes. Things personal include not only 
things movable, but also something more, 
the whole of which is generally comprehend¬ 
ed under the name of chattels. Chattels 
are distinguished into two kinds, namely, 
chattels real and chattels personal. See 
Chattel. 

8. It is proper to remark that sometimes 
it depends upon the destination of certain 
objects, whether they are to be considered 
personal or real property. See Dalloz, Diet, 
choses, art 1, § 2. Destination; Fixtures: 
Mill 

4. Formerly, in England, a very low 
and contemptuous opinion was entertained of 
personal property, which was regarded as 
only a transient commodity. But of late 
years different ideas have been entertained 
of it; and the courts, both in that country, 
and in this, now regard a man’s personal 
property in a light, nearly, if not quite equal 
to his realty; and have adopted a more en¬ 
larged and still less technical mode of con¬ 
sidering the one than the other, frequently 
drawn from the rules which they found al¬ 
ready established by the Roman law, wher¬ 
ever those rules appear to be well-grounded 
and apposite tq the case in question, but 
principally from reason and convenience, 
adapted to the circumstances of the times. 
2 Bl. Com. 385. 

5. By the Roman or civil law, things are 
either in pairimonio , capable of being pos¬ 
sessed by single persons exclusive of others ; 
or extra patrimonium , incapable of being so 
possessed. 

9. Things in patrimonio are divided into 
corporeal and incorporeal, and the corporeal 
again into movable and immovable. 

7. ' Corporeal things are those which are 
visible and tangible, as lands, houses, horses, 
jewels, and the like ; incorporeal are not the 
object of sensation, but are the creatures of 
the mind, being rights issuing out of a thing 
corporeal, or concerning or exercisable with¬ 
in the same ; as, an obligation, a hypothe¬ 
cation, a servitude, and, in general, that 
which consists only in a certain right. 
Domat, Lois Civ. Liv. Prel. t. 3, s. 2, § 3; 
Poth. Traite des Choses, in princ. 

8. Corporeal things are either movable 
or immovable. The movable are those which 
have been separated from the earth, as felled 
trees, or gathered fruits, or stones dug out 
from quarries: or those which are naturally 
separated, as animals. Immovable things 
are those parts of the surface cf the earth, 


in whatever manner they may be distin¬ 
guished, either as buildings, woods, meadows, 
fields, or otherwise, and to whomsoever they 
may belong. Under the name of immova¬ 
bles is, included everything which adheres 
to the surface of the earth, either bv its 
nature, as trees; or which has been erected 
by the hands of man, as houses and other 
buildings, although, by being separated, 
such things may beeome movables. Domat, 
Lois Civ. Liv. Prel. tit. 3, s. 1, § 5 and 6. 
See Movables; Immovables. 

9. Things extra patrimonium are. I. 
Common. 2. Public. 3. Res universitatis. 
4. Res nullius. 

10. —1. Things common are, the heavens, 
light, air, and the sea, which cannot be ap¬ 
propriated by any man or set of men, so as 
to deprive others from the use of them. 
Domat, Lois Civ. Liv. Prel. tit. 3, s. 1, § 1 ; 
§ 1 Inst, de rer. div.; L. 2, § 1, ff. de rer. 
div.; Ayliffe, Pand. B. 2, t. 1, in med. 

11. —2. Things public, res publicce , the 
property of which was in the state, and 
their use common to all the members of it, 
as navigable rivers, ways, bridges, harbors, 
banks, and the right of fishing. 

12. —3. Res universitatis , or things be¬ 
longing to cities or bodies politic. Such 
things belong to the corporation or body 
politic in respect of the property of them ; 
but as to their use , they appertain to those 
persons that are of the corporation or body 
politic: such may be theatres, market 
houses, and the like. They differ from 
things public, inasmuch as the latter belong 
to a nation. The lands or other revenue 
belonging to a corporation, do not fall under 
this class, but are juris privati. 

13. —4. Res nullius , or things which are 
not, the property of any man or number of 
men, are principally these of divine right; 
they are of three sorts : things sacred, things 
religious, and things sanct. Things sacred 
w r ere those which were duly r and publicly 
consecrated by the priests, as churches, 
their ornaments, &c. Things religious were 
those places which became so by burying in 
them a dead body, even though no conse¬ 
cration of these spots by a priest had taken 
place. Things sanct were those which by 
certain reverential awe arising from their 
nature, sometimes augmented by religious 
ceremonies, were guarded and defended from 
the injuries of men ; such w ere the gates and 
walls of a city, offences against winch were 
capitally punished. 1 Bro. Civ. Law, B. 2, 
c. 1, p. 172. 
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Sec, in general, Doroat, Lois Civ. Liv. 
Prel. tit. 3 : 1 Bio. Civ. Law, B. 2, c. I: 
Both. Trait e dos Choses; Ersk. Pr. Law 
Soot. B. 2, tit. 1: Toullier, Droit Franyais, 
Liv. 2, tit. 1 , Ayliffe, Band. B. 3, t. 1 ; 
Inst. 2, 1, 2 ; Dig. 1, S; Bouv. Inst. In- 
dex, h. t. 

THIRD PARTIES. This term includes 
all persons who are not parties to the con¬ 
tract, agreement or instrument of writing, 
by which their interest in the thing con¬ 
veyed is sought to be affected. 1 N. S. 
SSL See also 2 L. R. 425} G M. R. 
528. 

2. But it is difficult to give a very defi¬ 
nite idea of third persons , for sometimes 
those who are not parties to the contract, 
but who represent the rights of the original 
parties, as executors, are not to be con¬ 
sidered third persons. See Duverg. tome 
16, n. 84, 35, 36, et idem, tome 17, n. 190 ; 

Bouv. Inst. n. 1335, et seq. 

THIRLAGE, Scotch law . The name of 
a servitude by which lands are astricted or 
thirled to a particular mill, and the posses¬ 
sors bound to grind their grain there, for 
the payment of certain multures and sequels 
as the agreed price of griuding. Ersk. Prin. 
B. 2, t. 9, n. 18. 

THOROUGHFARE. A street or way 
so open that one can go through and get 
out of it without returning. It differs from a 
cul de sac , (q. v.) which is open only at one 
end. 

2. Whether g, street which is not a* 
thoroughfare is a highway, seems not fully 
settled. See 1 Campb. 260 ; 5 Taunt. 137; 
11 East, 376, n.; Hawk. P. C. B. 1, c. 
76, s. 1; 5 Barn. & Aid. 456. See Dedi¬ 
cation. 

THOUGHT. The operation of the mind. 
No one can be punished for his mere thoughts 
however wicked they may be. Human laws 
cannot reach them, first, because they are 
unknown ; and, secondly, unless made mani¬ 
fest by some action, they are not injurious 
to any one ; but when they manifest them¬ 
selves, then the act, which is the conse¬ 
quence, mav be punished. Dig. 50, 16, 
225. 

THREAD. A figurative expression used 
to sign2y the central line of a stream or 
water course Harg. Tracts, 5 ; 4 Mason’s 
Rep. 89 i : Holts R. 490. Vide Filum 
aqrm: island; Water course; River. 

THREAT, crim. law. A menace of de¬ 
struction or injury to the lives or property 
of those against whom it is made. 


2. Sending threatening letters to per¬ 
sons for the purpose of extorting money, is 
said to be a misdemeanor at common law. 
Hawk. B. 1, c. 53, s. 1 ; 2 Russ, on Ur. 
575 ; 2 Chit. Cr. L. 841 ; 4 Bl. Com. 126. 
To be ind ictable, the threat must be of a 
nature calculated to overcome a firm and 
prudent man. The party who makes a 
threat may be held to bail for his good 
behaviour. Vide Com. Dig. Battery, I); 
13 Yin. Ab. 357. 

THREAT, evidence . Menace. 

2. When a confession is obtained from 
a person accused of crime, in consequence 
of a threat, evidence of such confession can¬ 
not be received, because, being obtained by 
the torture of fear, it comes in so question¬ 
able a shape, that no credit ought to be 
given to it; 1 Leach, 263; this is the 
general principle, but what amounts to a 
threat is not so easily defined. It is proper 
to observe, however, that the threat must 
be made by a person having authority over 
the prisoner, or by another in the presence 
of such authorized person, and not dissented 
from by the latter. 8 C. & P. 733. Vide 
Confession , and the cases there cited. 

THROAT, med. jur. The anterior part 
of the neck. Dungl. Med. Diet. h. t.; Coop. 
Diet. h. t.; 2 Good’s Study of Med. 302 ; 1 
Chit. Med. Jur. 97, n. 

2. The word throat , in an indictment 
which charged the defendant with murder, 
by “ cutting the throat of the deceased,” 
docs not mean, and is not to be confined to 
that part of the neck which is scientifically 
called the throat, but signifies that which is 
commonly called the throat. 6 Carr. & 
Payne, 401 ; S. C. 25 Engl. Com. l^aw 
Rep. 458. 

TICK, contracts. Credit; as, if a servant 
usually buy for the master upon tick, and 
the servant buy something without the 
master’s order, yet, if the mastor were 
trusted by the trader, he is liable. 1 Show. 
95; 3 Keb. 625 ; 10 Mod. Ill; 3 Esp. R. 
214; 4 Esp. R. 174. 

TIDE. The ebb and flow of the sea. 

2. Arms of the sea, bays, creeks, coves, 
or rivers, where the tide ebbs and flows, are 
public, and all persons may use the same for 
the purposes of navigation and for fishing, 
unless restrained by law. To give these 
rights at common law, the tide must ebb 
and flow: the flowing of the waters of a 
lake into a river, and their reflowing, being 
not the flux and reflux of the tides, but 
! mere occasional and rare instances of a swell 
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in the lake, and a setting up of the waters 
into the river, and the subsiding of such 
swells, is not to be considered an ebb and 
flow of the tide, so as to constitute a river 
technically navigable. 20 John. R. 98. 
See 17 John. R. 195 ; 2 Conn. R. 481. 

3. In Pennsvlvania, the common law 
principle, that the flux and reflux of the 
tide ascertain the character of the river, 
has been rejected. 2 Binn. R. 475. Vide 
Arm of the sea; Navigable river ; Sea 
shore . 

TIE. When two persons receive an equal 
number of votes at an election, there is said 
to be a tie. 

2. In that case neither is elected. When 
the votes are given on any question to be 
decided by a deliberative assembly, and 
there is a tie, the question is lost. Vide 
Majority . 

TIEL. An old manner of spelling tel . 
Such as nul ticl record, no such record. 

TIEMPO INHABIL. A Spanish phrase 
used in Louisiana, to express a time when a 
man is not able to pay his debts. 

2. A man cannot dispose of his pro¬ 
perty, at such a time, to the prejudice of 
his creditors. 4 N. S. 292 ; 3 Mart. Lo. 
R. 270 ; 10 Mart. Lo. R. 704. 

TIERCE, measures . A liquid measure 
containing the third part of a pipe, or forty- 
two gallons. 

TIGNI IMMITTENDI, civil law. The 
name of a servitude; it is the right of insert¬ 
ing a beam or timber from the wall of one 
house into that of a neighboring house, in 
order that it may rest on the latter, and 
that the wall of the latter may bear this 
weight. Big- 8, 2, 36 ; Id. 8, 5, 14. 

TIMBER TREES. According to Blaek- 
stone, oak, ash, elm, and such other trees as 
are commonly used for building, are consi¬ 
dered timber. 2 Comm. 28. But it lias | 
been contended, arguendo , that to make it | 
timber, the trees must be felled and severed | 
from the stock. 6 Mod. 23 : Stark on Slan¬ 
der, 79. Vide 12 Johns. R. 239 ; 2 Suppl. 
to Ves. jr. 

TIME, contracts , evidence.practice. The 
measure of duration. It is divided into 
years, months, days, (q. v.) hours, minutes, 
and seconds. It is also divided into day 
and night, (q. v.) 

2. Time is frequently of the essence of 
contracts and crimes, and sometimes it is 
altogether immaterial. 

3. Lapse of time alone is often presump- i 
tive evidence of facts which are otherwise i 


unknown : an uninterrupted enjoyment of 
certain rights for twenty or twenty-one 
years, is evidence that the party enjoying 
them is legally entitled to them ; after such 
a length of time, the law presumes payment 
of a bond or other specialty. 10 S. k R. 
63. 383 ; 3 S. & R. 493 : 6 Munf. R. 532 ; 
2 Cranch, R. 180; 7 Wheat, R. 535 ; 2 
W. C. C R. 323 ; 4 John. R. 202 ; 7 John. 
R. 556 ; 5 Conn. 1: 3 Dav,2S9 ; ] McCord, 
145 ; 1 Bay, 482 ; 7 Wend. 94 ; 5 Verm. 
236. 

4. In the computation of time, it is laid 
down generally, that where the computation 
is to be made from an act done, the day 
when such act was done is included. Dougl. 
463. But it will be excluded whenever 
such exclusion will prevent a forfeiture. 
4 Greenl. 298. Sed vide 15 Ves. 248 ; 1 
Ball & B. 196. In general, one day is taken 
inclusively and the other exclusively. 2 
Browne ; Rep. 18. Vide Chitt. Bl. 140 n. 
2 ; 2 Evans’ Poth. 50 ; 13 Vin. Abr. 52, 
499 ; 15 Vin. Ab. 554 ; 20 Vin. Ab. 266; 
Com. Dig. Temps ; 1 Rop. Legacy, 518; 

2 Suppl. to Ves. jr. 229 ; Graham’s Pract. 
185 ; 1 Fonbl. Equity, 430 ; Wright, R. 
580 ; 7 John. R. 476 ; 1 Bailey, R. 89 ; 
Coxe, Rep. 363 : 1 Marsh. Keny. Rep.321; 

3 Marsh. Keny. Rep. 448 ; 3 Bibb, R. 330; 
6 Munf. R. 394 ; vide Computation .. 

Time, pleading . The avertment of time 
is generally.necessary in pleading; the rules 
are different in different actions. 

2.—1. In personal actions, the pleadings 
must allege the time : that is, the day, 
month and year wheu each traversable fact 
occurred; and when there is occasion to 
mention a continuous act, th6 period of 
its duration ought to be shown. The neces¬ 
sity of laying a time extends to traversable 
facts only ; time is generally considered 
immaterial, and any time may be assigned 
to a given fact. This option, however, is 
subject to certain restrictions. 1st. Time 
should be laid under a videlicit, or the party 
pleading it will be required to prove it 
strictly. 2d. The time laid should not be 
intrinsically impossible, or inconsistent with 
the fact to which it relates. 3d. There 
are some instances in which time forms a 
material point in the merits of the case ; 
and, in these instances, if a traverse be 
taken, the time laid is of the substance of 
the issue, and must be strictly proved. 
With respect to all facts of this description, 
they must be truly stated, at the peril of 
a failure for variance; Cowp. 671; and here 
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ft rid elicit will give no help. Id. 6 T. R. 
4(h); 5 Taunt. 2; 4 Serg. <fc Rawle, 576; 
7 Serg. & Rawle, 405. Where the time 
needs not to be truly stated, (as is gene¬ 
rally the case,) it is subject to a rule of the 
same nature with erne that applies to venues 
in transitory matters, namely, that the plea 
and subsequent pleadings should follow the 
dav alleged in the writ or declaration ; and 
if in these cases no time at all be laid, the 
omission is aided after verdict or judg¬ 
ment by coufession or default, by operation 
of the statute of jeofails. But where, in 
the plea or subsequent pleadings, the time 
happens to be material, it must be alleged, 
and there the pleader may be allowed to 
depart from the day in the writ and decla¬ 
ration. 

3. —2. In real or mixed actions, there is 
no necessity for alleging any particular day 
iu the declaration. 3 Bl. Com. App. No. 1, 
§ 6 : Lawes’ PL App. 212 ; 3 Chit. Pl. 
620-635; Cro. Jac. 311 ; Yelv. 182 a, 
note; 2 Chitt. PL 396, n. r; Gould, PL 
c. 3, § 99, 100 ; Steph. PL 314; Com. Dig. 
Pleader, C 19. 

4. —3. In criminal pleadings, it is requi¬ 
site, generally, to show both the day and 
the year on which the offence was committed : 
but the indictment will be good, if the day 
and year can be collected from the whole 
statement, though they be not expressly 
averred. Com. Dig. Indictm. G 2 ; 5 Serg. 
& Rawle, 315. Although it be necessary 
that a day certain should be laid in the 
indictment, the prosecutor may give evidence 
of an offence committed on any other day, 
previous to the finding of the indictment. 
5 Serg. & Rawle, 316 ; Arch. Cr. Pl. 95 ; 
1 Phil. Evid. 203 ; 9 East, Rep. 157. This 
rule, however, does not authorize the laying 
of a day subsequent to the trial. Addis. R. 
36 See generally Bouv. Inst. Index, h. t. 

TIPPLING HOUSE. A place where 
spirituous liquors are sold and drunk in 
violation of law. Sometimes the mere selling 
is considered as evidence of keeping a tip— 
pirns: house. c 

TIPSTAFF. An officer appointed by 
the marshal of the court of king’s bench, 
to attend upon the judges with a kind of a 
rod or staff tipped with silver. 

2. ^ In the United States, the courts 
sometimes appoint an officer who is known 
bv this name, whose duty it is to wait on the 
court and serve its process. 

TITHE.'}, Eng. law . A right to the tenth 
pirt of the produce of lands, the stocks 


upon lands, and the personal industry of the 
inhabitants. These j^thes arc raised for the 
support of the clergy. 

2. Fortunately, in the United States, 
the clergy can be supported by the zeal of 
the people for religion, and there are no 
tithes. Vide Cruise, Dig. tit. 22 ; Aylifie’s 
Parerg. 504. 

TITHING, Eng. law. Formerly a dis¬ 
trict containing ten men with their families. 
In each tithing there was a tithingimpi 
whose duty it was to keep the peace, as a 
constable now is bound to do. St. Arnmnd, 
in his Historical Essay on the Legislative 
Power of England, p. 70, expresses an 
opinion that the tithing was composed not 
of ten common families, but of ten families of 
lords of a manor. 

TITLE, estates. A title is defined by 
Lord Coke to be the means whereby the 
owner of lands hath the just possession of 
his property. Co, Lit. 345; 2 Bl. Com. 
195. Vide 1 Ohio Rep. 349. This is the 
definition of title to lands only. 

2. There are several stages or degrees 
requisite to form a complete title to lands 
and tenements. 1st. The lowest and most 
imperfect degree of title is the mere posses¬ 
sion , or actual occupation of the estate, 
without any apparent right to hold or con¬ 
tinue such possession; this happens when 
one man disseises another. 2 Bl. Com. 195. 
2dly. The next step to a good and perfect 
title is the right of possession , which may 
reside in one man, while the actual posses¬ 
sion is not in himself, but in another. This 
right of possession is of two sorts; an appa¬ 
rent right of t possession, which may be 
defeated by proving a better; and an actual 
right of possession, which will stand the 
test against all opponents. Idem. 196 
3dly. The mere right of property , the jus 
proprietatis without either possession or the 
right of possession. Id. 197. 

3. A title is either good, marketable, 
doubtful or bad. 

4. A good title is that which entitles a 
man by right to a property or estate, and to 
the lawful possession of the same. 

5. A marketable title is one which a 
court of equity considers to be so clear 
that it will enforce its acceptance by a pur¬ 
chaser. The ordinary acceptation of the 
term marketable title , would convey but a 
very imperfect notion of its legal and tech¬ 
nical import. 

6. To common apprehension, unfettered 
by the technical and conventional distinc- 



590 


TIT 


TIT 


tion of lawyers, all titles being either good 
or bad, the former -would be considered 
marketable, the latter non-marketable. But 
this is not the way they are regarded in 
courts of equity, the distinction taken there 
being, not between a title which is abso¬ 
lutely good or absolutely bad, but between 
a title, which the court considers to be so 
clear that it will enforce its acceptance by 
a purchaser, and one which the court will 
not go so far as to declare a bad title, but 
only that it is subject to so much doubt that 
a purchaser ought not to be compelled to 
accept it. 1 Jac. & Walk. R. 5GS. In 
short, whatever may be the private opinion 
of the court, as to the goodness of the title, 
yet if there be a reasonable ‘doubt either as 
to a matter of law or fact involved in it, a 
purchaser will not be compelled to complete 
his purchase; and such a title, though it 
may be perfectly secure and unimpeachable 
as a holding title, is said, in the current 
language of the day, to be unmarketable. 
Atkins on Tit. 2. 

7. The doctrine of marketable, titles is 
purely equitable and of modern origin. Id. 
26. At law every title not bad is market¬ 
able. 6 Taunt. R. 263 ; 5 Taunt. R. 625 ; 
S. C. 1 Marsh. R. 258. See Dalzell v . 
Crawford, 2 Penn. Law Journ. 17. 

8. A doubtful title is one which the 
court does not consider to be so clear that 
it will enforce its acceptance by a purchaser, 
nor so defective as to declare it a bad title, 
but only subject to so much doubt that a 
purchaser ought not to be compelled to ac¬ 
cept it. 1 Jac. & Walk. R. 568 ; 9 Co wen, 
R. 344 ; vide Title , Marketable .. 

9. At common law, doubtful titles arc 
unknown ; there every title must be either 
good or bad. Atkins on Tit. 17. See Dal- 
zell v . Crawford, 2 Penn. Law Journ. 17. 

10. A bad title is one which conveys no 
property to a purchaser of an estate. 

11. Title to real estate is acquired by 
two methods, namely, by descent and by 
purchase. (See these words.) 

12. Title to personal * property may 
accrue in three different ways. 1. By 
original acquisition. 2. By transfer, by act 
of law. 3. By transfer, by act of the 
parties. 

13. —§ 1. Title by original acquisition is 
acquired, 1st. By occupancy. This mode 
of acquiring title has become almost extinct 
m civilized governments, and it is per¬ 
mitted to exist only in those few special 
^a9es, in which it may be consistent with 


the public good. First, Goods taken b> 
capture in war, were, by the common law 
adjudged to belong to the captor, but now 
goods taken from enemies in time of war, 
vest primarily in the sovereign, and they 
belong to the individual captors only to the 
extent and under such regulations, as posi¬ 
tive laws may prescribe. Finch’s Law, 28, 
178 ^ Bro. tit. Property, pi. 18, 38; 1 
Wilson, 211 ; 2 Kent, Com. 290, 95. Se¬ 
condly. Another instance of acquisition by 
occupancy, which still exists under certain 
limitations, is that of goods casually lost by 
the owner, and unreclaimed, or designedly 
abandoned by him ; and in both these cases 
they belong to the fortunate finder. 1 Bl. 
Com. 296. See Derelict . 

14. —2d. Title by original acquisition is 
acquired by accession. See Accession. 

15. —3d. It is acquired by intellectual 
labor. It consists of literary property, as 
the construction of maps and charts, (lie 
writing of books and papers. The benefits 
arising from such labor are secured to the 
owmer. 1. By patent-rights for inventions. 
Sec Patents . 2. By copyrights. See Copy¬ 
rights . 

16. —§ 2. The title to personal property 
is acquired and lost by transfer, by act of 
law, in -various ways. 1. By forfeiture. 
2. By succession. 3. By marria ge. 4. Ey 
judgment. 5. By insolvency. G. By in¬ 
testacy. 

17. —§ 3. Title is also acquired and lost 
by transfer by the act of the party. 1. By 
gift, 2. By contract or sale. 

18. In general, possession constitutes the 

criterion of title of personal property, be¬ 
cause no other means exist by which a 
knowledge of the fact to whom it belongs 
can be attained. A seller^of a chattel is 
not, therefore, required to show the origin 
of his title, nor, in general, is a purchaser, 
"without notice of the claim of the owner, 
compellable to make restitution ; but, it 
seems, that a purchaser from a tenant for 
life of personal chattels, will not be secure 
against the claims of those entitled in re¬ 
mainder. Cowp. 432; 1 Bro. C. C. 

274: 2 T. R. 376; 3 Atk. 44 ; 3 V. & 
B. 16. 

19. To the rule that possession is the 
criterion of title of property may he men¬ 
tioned the case of ships, the title of which 
can be ascertained by the register. 15 
Ves. 60 ; 17 Yes. 251 ; 8 Price, R. 256, 
277. 

20. To convey a title the seller must 
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himsi-rf have a title to the property which 
is thn subject of the transfer. But to this 
general rule there arc exceptions. 1. The 
lawful coin of the United States will pass 
the property along with the possession. 2. 
A negotiable instrument endorsed in blank 
is transferable by any person holding it, so 
as by its delivery to give a good title “ to 
any person honestly acquiring it.” 3 B. & 
U. 47 ; 3 Burr. 1516 , 5 T. R. 683 ; 7 
ltinjr. 2S1; 7 Taunt. 265, 278; 13 East, 
509 : Bouv. Inst. Index, h. t. 

Title, legislation. That part of an act 
of the legislature by which it is known, and 
distinguished from other acts ; the Dame of 
the act. 

2. A practice has prevailed of late years 
to crowd into the same act a mass of hete¬ 
rogeneous matter, so that it is almost impos¬ 
sible to describe, or even to allude to it in 
the title of the act. This practice has ren¬ 
dered the title of little importance, yet, in 
some eases, it is material in the construction 
of an act. 7 East, R. 132, 134; 2 Cranch, 
386. See Lord Raym. 77 ; Hard. 324 ; 
Barr, on the Stat. 499, n. 

Title, persons. Titles are distinctions 
by which a person is known. 

3. The constitution of the United States 
forbids the grant by the United States or 
any state of any title of nobility, (q. v.) 
Titles are bestowed by courtesy on certain 
officers ; the president of the United States 
sometimes receives the title of excellency; 
judges and members of congress that of 
honorable; and members of the bar and 
justices of the peace are called esquires. 
Cooper’s Justinian, 416 ; Brackenridge’s 
Law Miscell. Index, h. t. 

3. Titles are assumed by foreign princes, 
and, among their subjects they may exact 
these marks of honor, but in their inter¬ 
course with foreign nations they are not en¬ 
titled to them as a matter of right. Wheat. 
Intern. Law, pt. 2, c. 3, § 6. 

Title, lilerature . The particular divi¬ 
sion of a subject, as a law, a book, and the 
like ; for example, Digest, book 1, title 2; 
for the law relating to bills of exchange, see 
Bacon’s Abridgment, title Merchant. 

Title, rights. The name of a newspaper, 
a book, and the like. 

3. The owner of a newspaper, having a 
particular title, has a right to such title, and 
an injunction will lie to prevent its use un¬ 
lawfully by another. 8 Paige, 75. See 
Pardess. n. 170. 

Title, pleading, rights . The right* of 


action which the plaintiff has ; the declara¬ 
tion must show the plaintiff’s title, and if 
such title be not shown in that instrument, 
the defect cannot be cured by any of the 
future pleadings. Bac. Ab, Pleas, &c. 
B 1. 

Title deeds. Those deeds which are 
evidences of the title of the owner of an 
estate. 

2. The person who is entitled to the 
inheritance has a right to the possession" of 
the title deeds. 1 Carr. & Marsh. 653. 

Title of a declaration, pleading . 
At the top of every declaration the name 
of the court is usually stated, with the term 
of which the declaration is filed, and in the 
margin the venue, namely, the city or county 
where the cause is intended to be tried is 
set down. The first two of these compose 
what is called the title of the declaration. 

1 Tidd’s Pr. 366. 

TO WIT. That is to say; namely; 
scilicet: (q. v.) videlicet, (q. v.) 

TOFT. A place or piece of ground on 
which a house formerly stood, which has 
been destroyed by accident or decay ; it also 
signifies a messuage. 

TOGrATI, Rom. civ . law. Under the 
empire, when the toga had ceased to be the 
usual costume of the Romans, advocates 
were nevertheless obliged to wear it when¬ 
ever they pleaded a cause. Hence they 
were called togati. This denomination re¬ 
ceived an official or legal sense in the impe¬ 
rial constitutions of the fifth and sixth cen¬ 
turies, and the words togati , consortium 
(corpus , ordo, collegium ,) togatorum , fre¬ 
quently occur in those acts. 

TOKEN, contracts , crimes. A document 
or sign of the existence of a fact. 

2. Tokens are either public or general, 
or privy tokens. They are true or false. 
When a token is false and indicates a gene¬ 
ral intent to defraud, and it is used for that 
purpose, it will render the offender guilty 
of the crime of cheating; 12 John. 292; 
but if it is a mere privy token, as counter¬ 
feiting a letter in another man’s name, in 
order to cheat but one individual, it would 
not be indictable. 9 Wend. Rep. 182; 1 
Dali. R. 47 ; 2 Rep. Const. Or. 139; 2 
Yirg. Cas. 65 ; 4 Hawks, R. 348 ; 6 Mass, 
R. 72 ; 1 Virg. Cas. 150 : 12 John. 293 ; 

2 Dev. 199; 1 Rich. R. 244. 

Token, commercial law. In England, 
this name is given to pieces of metal, made 
in the shape of money, passing among pri¬ 
vate persons b} 7 consent at a certain value. 
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2 Adolph. P. S. 175; 2 Chit. Com. Law, 
182. 

TOLERATION. In some countries, 
where religion is established by law, cer¬ 
tain sects who do not agree with the estab¬ 
lished religion are nevertheless permitted to 
exist, and this permission is called tolera¬ 
tion. Those are permitted and allowed to 
remain rather as a matter of favor than a 
matter of right. 

2. In the United States, there is no 
such a thing as toleration, all men have an 
equal right to worship God according to 
the dictates of their ow r n consciences. See 
Christianity ; Conscience; Religious test . 

TOLL, contracts . A sum of money for 
the use of something, generally applied to 
the consideration which is paid for the use 
of a road, bridge, or the like, of a public 
nature. Toll is also the compensation paid 
to a miller for grinding another person’s 
grain. 

2* The rate of taking toll for grinding 
is regulated by statute in most of the states. 
See 2 Hill. Ab. ch. 17 ; 6 Ad. & Ell. N r . 
S. 31 ; 6 Q. B. 31. 

To toll, estates , rights . To bar, defeat, 
or take away; as to toll an entry into 
lands, is to deny or take away the right of 
entry. 

TOLLS. In a general sense, tolls sig¬ 
nify any manner of customs, subsidy, pres¬ 
tation, imposition, or sum of money demand¬ 
ed for exporting or importing of any wares 
or merchandise, to be taken of the buyer. 
2 Inst. 58. 

TON. Twenty hundred weight, each 
hundred weight being one hundred and 
twelve pounds avoirdupois. See act of con¬ 
gress of Aug. 30, 1842, c. 270, s. 20. 

TONNAGE, mar . law . The capacity of 
a ship or vessel. 

2. The act of congress of March 2, 
1799, s. 64, 1 Story’s L. U. S. 630, directs 
that to ascertain the tonnage of any ship or 
vessel, the surveyor, &c. shall, if the said 
ship or vessel be double decked, take the 
length thereof from the forepart of the main 
stem, to the afterpart of the stern post, 
above the upper deck, the breadth thereof, 
at the broadest part above the ruainwales, 
half of which breadth shall be accounted the 
depth of such vessel, and then deduct from 
the length three-fifths of the breadth, multi¬ 
ply the remainder by the breadth and the 

f product of the depth, and shall divide this 
aBt product by ninety-five, the quotients 
whereof Bhall be deemed the true contents 


or tonnage of such ship or vessel. And if 
such ship or vessel shall be single decked, 
the said surveyor shall take the length and 
breadth as above directed, in respect to a 
double deck ship or vessel, and shall deduct 
from the length three-fifths of the breadth, 
and taking the depth from the under-side 
of the deck plank to the ceiling of the hold, 
shall multiply and divide as aforesaid, and 
the quotient shall be deemed the tonnage 
of such ship or vessel. 

3. The duties paid on the tonnage of 
a ship or vessel are also called tonnage . 

4. These duties are altogether abolished 
in relation to American vessels by the act 
of May 31, 1830, s. 1, 4 Story’s Laws U. 

S. 2216. And by the second section of the 
same act, all tonnage duties on foreign ves¬ 
sels are abolished, provided the president 
of the United States shall be satisfied that 
the discriminating or countervailing duties 
of such foreign nation, so far as they operate 
to the disadvantage of the United States, 
have been abolished. 

5. The constitution of the United States 
provides, art. 1, s. 10, n. 2, that no state 
shall, without the consent of congress, lay 
any duty on tonnage. 

TONTINE, French law . The name of 
a partnership composed of creditors or re¬ 
cipients of perpetual or life-rents, or an¬ 
nuities, formed on the condition that the 
rents of those who may die, shall accrue 
to the survivors, either in whole or in 
part. 

2. This kind of partnership took its 
name from Tonti , an Italian, who first con¬ 
ceived the idea and put it in practice. Merl. 
Report. h. t.; Dali. Diet. h. t.; 5 Watts, 

351 

TOOK AND CARRIED AWAY, 
pleadings . In an indictment for simple 
larceny, the words u feloniously took and 
carried away” the goods stolen, are indis¬ 
pensable. Bac. Abr. Indictment, G 1 ; Com. 
Dig. Indictment, G 6 ; Cro. C. C. 37 ; 1 
Chit. Cr. Law, *244. Vide Taking. 

TOOLS. The Massachusetts act of as¬ 
sembly of 1805, c. 100, which provided that 
“ the tools of any debtor necessary for his 
trade and occupation, should be exempted 
from execution,” was held to designate 
those implements which are common \y used 
by the hand of one man, in some manual 
labor necessary for his subsistence. The 
apparatus of a printing office, such as types, 
presses, &c. are not therefore included under 
the term tools . 13 Mass. Rep. 82; 10 
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Pick. 423 : 3 Venn. 133 ; and sec 2 Pick. 
SO ; 5 Mass. oli). 

2, Uv tlii' forty-sixth section of the act 
of March 2, ITS'.'', 1 Story’s Laws U. 8. 
*>12. the tools or implements of a mechani¬ 
cal trade of persons who arrive in the 
United States, are free aud exempted from 
duty. 

TOUT. An injury ; a wrong; (q. v.) 
hence the expression an executor de son tort , 
of his own wrong. Co. Lit. 158. 

2. Torts may be committed with force, 
as trespasses, which may be an injury to the 
person, such as assault, battery, imprison¬ 
ment ; to the property in possession; or 
they may be committed without force. Torts 
of this nature are to the absolute or relative 
rights of persons, or to personal property in 
possession or reversion, or to real property, 
corporeal or incorporeal, in possession or 
reversion : these injuries may be either by 
nonfeasance, malfeasance, or misfeasance. 
I Chit. PI. 133-4. Vide 1 Fonb. Eq. 4 ; 
Bouv. Inst. Index, h. t.; and the article 
Injury . 

TORTFEASOR. A wrong-doer, one 
who does wrong; one who commits a tres¬ 
pass or is guilty of a tort. 

TORTURE, punishments, A punishment 
inflicted in some countries on supposed 
criminals to induce them to coufess their 
rimes, and to reveal their associates. 

2. This absurd and tyrannical practice 
never was in use in the United States; for 
no man is bound to accuse himself. An 
attempt to torture a person accused of crime, 
in order to extort a confession, is an indict¬ 
able offence. 2 Tyler, 380. Vide Question . 

TOTAL. Complete : containing the 
whole : as the total amount of an account 
is all the items of such account added to¬ 
gether ; total incapacity, is an absolute and 
complete incapacity to do a thing. A mar¬ 
ried woman is totally incapable to make a 
contract, because, although having intelli¬ 
gence, she has not legal capacity ; and an 
idiot is totally incapable to enter into a 
contract, because he has no will. 

Total loss. A technical expression, 
importing an utter loss of the property for 
the voyage, and no more. 1 T. R. 187. Vide 
Loss, and 2 Phil. Ev. 54, n.; 16 East, R. 
214 ; Park’s Ins. Index, h. t.; Marsh. Ins. 
486. 

TOTALITY. The whole sum or quan- 
tity. ■ x 

2. In making a tender, it is requisite 
that the totality of the sum due should be 
Vol. II.—0 o 


offered, together with the interest and costs. 
Vide Tender . 

TOTIDEM VERBIS. In so many words. 

TOTIES QUOTIES. As often as the 
thing shall happen. 

TOUCH AND STAY. These words arc 
frequently introduced iu policies of insur¬ 
ance, giving the party insured the right to 
stop and stay at certain designated points in 
the course of the voyage. A vessel which 
has the power to touch and stay at a place in 
the course of the voyage, must confine her¬ 
self strictly to the terms of the liberty so 
given; for any attempt to trade at such a 
port during such a stay, as by shipping or 
landing goods, will amount to a species of 
deviation which will discharge the under¬ 
writers, unless the ship have also liberty to 
trade, as well as to touch and stay at such 
a place. 1 Marsh. Ins. 275; 1 Esp. R. 
610 ; 5 Esp. R. 96. 

TOUJOURS ET UNCORE PRIST. 
Always, and still ready. This is the name 
of a plea of tender, as where a man is 
indebted to another, and he tenders the 
amount due, and afterwards the creditor 
brings a suit, the defendant may plead the 
tender, and add that he has always been 
and is still ready to pay what he owes, 
which may be done by the formula toujours 
et uncore prist . He must then pay the 
money into court, and if the issue be found 
for him, the defendant will be exonerated 
from costs, and the plaintiff made justly 
liable for them. 3 Bouv. Inst. n. 2923 
Vide Tout temps prist . 

TOUR D’ECHELLE, French law. Tour 
d’echelle is a right which the owner of an 
estate has of placing ladders on his neigh¬ 
bor’s property to facilitate the reparation 
of a party wall, or of buildings which are 
supported by that wall. It is a species of 
servitude. Lois des Bat. part 1, e. 3, sect. 
2, art. 9, § 1. 

2. In another sense by this term, or 
tchellage , is understood the spaoo of ground 
left unoccupied around a building for the 
purpose of enabling the owner to repair it 
with convenience ; this is not a servitude, 
but an actual corporeal property. Id. part 
1, c. 3, sect. 2, art. 9, § 2. 

TOUT TEMPS PRIST, pleading. These 
old French words signify always ready . The 
name of a plea to an action where the de¬ 
fendant alleges that he has always been 
ready to perform what is demanded of 
him; and he adds that he is still ready, 
uncore prist . (q. v.) 3 Bl. Com. 303; 
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20 Vin. Ab. 30G; Com. Dig. Pleader, 2 

Y 5. 

TOWAGE, coniracis. That which is 
given for towing ships in rivers. Guidon 
de la Mer, ch. 16; Poth. Des A varies, n. 
147 ; 2 Chit. Com. Law, 16. 

TOWN. This word is used differently 
in different parts of the United States. In 
Pennsylvania and some other of the middle 
states, it signifies a village or a city. In 
some of the northeastern states it denotes a 
subdivision of a county, called in other places 
a township. 

TP APE. In its most extensive signifi¬ 
cation this word includes all sorts of deal¬ 
ings by way of sale or exchange. In a 
more limited sense it signifies the dealings 
in a particular business, as the India trade ; 
by trade is also understood the business of 
a particular mechanic, hence boys are said 
to be put apprentices to learn a trade, as 
the trade of a carpenter, shoemaker, and 
the like. Bac. Ab. Master and Servant, 
D 1. Trade differs from art. (q. v.) 

2. It is the policy of the law to encour¬ 
age trade, and therefore all contracts which 
restrain the exercise of a man’s talents in 
trade are detrimental to the commonwealth, 
and therefore void ; though he may bind 
himself not to exercise a trade in a parti¬ 
cular place, for, in this last case, as he may 
pursue it in another place, the common¬ 
wealth has the benefit of it. 8 Mass. 223 ; 
9 Mass. 522. Vide Ware, R. 257, 260; 
Com. Dig. h. t. ; Vin. Ab. h. t. 

Trade marks. Signs, writings or tickets 
put upon manufactured goods, to distinguish 
them from others. 

2. It seems at one time to have been 
thought that no man acquired a right in a 
particular mark or stamp. 2 Atk. 484. 
But it was afterwards considered that for 
one man to use as his own another’s name 
or mark, would be a fraud for which an 
action would lie. 3 Dough 293 ; 3 B. & 
C- 541 ; 4 B. & Ad. 410. A court of equity 
will restrain a party from using the marks 
of another. Eden, Inj. 314 ; 2 Keene, 218; 
3 Mylne & C. 338. 

3. The Monthly Law Magazine for De¬ 
cember 184C, in an article copied into the 
American Jurist, vol. 25, p. 279, says, “The 
principle to be extracted, after an examina¬ 
tion of these cases, appear to be the fol¬ 
lowing : 

First, that the first producer or vendor 
of any article gains no right of property 
M that article so as to prevent others 


from manufacturing, producing or vend¬ 
ing it. 

4. Secondly, that although any other 
person may manufacture, produce, and sell 
any such article, yet he must not, in manner, 
either by using the same or similar marks, 
wrappers, labels, or devices, or colorable 
imitations thereof, or otherwise, hold cut to 
the public that he is manufacturing, pro¬ 
ducing, or selling the identical article, pre¬ 
pared, ipanufactured, produced, or sold by 
the other ; that is to say, lie may not make 
use of the name or reputation of the other 
in order to sell his own preparation. 

5. Thirdly, the right to use or restrain 
others from using any mark or name of a 
firm, is in the nature of goodwill, and there¬ 
fore goes to the surviving or continuing 
partner in such firm, and the personal repre¬ 
sentative of a deceased partner has an inte¬ 
rest in it. 

6. Fourthly, that courts of equity in 
these cases only act as auxiliary to the legal 
right, and to prevent injury, and give a re¬ 
lief by account, when damages at law 7 would 
be inadequate to the injury received ; and 
they will not interfere by injunction in the 
first instance, unless a good legal title is 
shown, and even then they never preclude 
the parties from trying the right at law, if 
desired. 

7. Fifthly, if the legal title be so 
doubtful as not to induce the court to grant 
the injunction, yet it will put the parties in 
a position to try the legal right at law, not¬ 
withstanding the suit. 

8. Sixthly, that before the party is en¬ 
titled to relief in equity, he must truly 
represent his title, and the mode in which 
he became possessed of the article for the 
vending of which he claims protection ; it 
being a clear rule of courts of equity not 
to extend their protection to persons wdiose 
case is not founded on truth.” 

9. In France the law regulates the 
rights of merchants and manufacturers as 
to their trade marks with great minuteness. 
Dali. Diet, mot Fropriete Industrielle. 

See, generally, 4 Mann. & Gr. 357 : 3 
B. & C. 541; 5 I). & R. 292 ; 2 Keen, 213; 
and Deceit . 

TRADER. One who makes it his busi¬ 
ness to buy merchandise or goods and chat¬ 
tels, and to sell the same for the purpose 
of making a profit. The quantum of deal¬ 
ing is immaterial, when an intention to deal 
generally exists. 3 Stark. 56 ; 2 C. & P. 
135 ; 1 T. R. 572. 
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2. Questions as to who is a trader most 
frequently arise under the bankrupt laws, 
and the most difficult.among them are those 
eases where the party follows a business 
which is not that of buying and selling 
principally, but in which he is occasionally 
engaged in purchases and sales. 

o. To show who is a trader will be best 
illustrated by a few examples: 

A farmer who in addition to his usual 
business, occasionally buys a horse not cal¬ 
culated for bis usual occupation, and sells 
him again to make a profit, and who in the 
course of two years had so bought and sold 
five or six horses, two of which had been 
sold after be bad bought them for the sake 
of a guinea profit, was held to be a trader. 

1 T. R- 537, n.; 1 Price, 20. Another 
farmer who bought a large quantity of pota¬ 
toes, not to be used on his farm, bat merely 
to sell again for a profit, was also declared 
to be a trader. 1 Str. 513. See 7 Taunt. 
409: 2 N. R. 78; 11 East, 274. 

A butcher who kills only such cattle as 
he has reared himself is not a trader, but 
if he buy them and kill and sell them with 
a view to profit, he is a trader. 4 Burr. 21, 
47. See 2 Rose, 38 ; 3 Camp. 233 ; Cooke, 

B. L. 48, 73; 2 Wils. 169; 1 Atk. 128; 
Cowp. 745. 

A brickmaker who follows the business, 

for the purpose of enjoying the profits of 

his real estate merely, is .not a trader; but 

when he buys the earth bv the load or other- 
*/ •/ 

wise, and manufactures it into bricks, and 
sells them with a view to profit, he is a 
trader. Cook, B. L. 52,63 ; 7 East, 442; 3 

C. & P. 500 ; Mood. & M. 263 ; 2 Rose, 422; 

2 Glyn & J. 183; 1 Bro. C. C. 173. 

For further examples, the reader is refer¬ 
red to 4 M. & R. 486 ; 9 B. & C. 577 ; 1 
T. R. 34; 1 Rose, 316 ; 2 Taunt. 178 ; 2 
Marsh. 236 ; 3 M. & Scott. 761; 10 Bing. 
292 ; Peake, 76 ; 1 Vent. 270 ; 3 Brod. & 
B. 2; 6 Moore, 56. 

TRADITIO BREVIS MANUS. This 
term is used in the civil law to designate 
the delivery of a thing, by the mere consent 
of the parties; as, when Peter holds the 
property of Paul as bailee, and, afterwards, 
he buys it, it is not necessary that Paul 
should deliver the property to Peter, and 
ne should re-deliver it to Paul, the mere 
consent of the parties transfers the title to 
Paul. 1 Duverg. n. 252 ; 6 Shipl. R. 231: 
Poth. Pand. lib. 50, cdlxxjv.; 1 Bouv. 
Inst. n. 944. 

TRADITION, contracts , civil law . The 
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act by which a thing is delivered by one or 
more persons to one or more others. 

2. In sales it is the delivery of posses¬ 
sion by the proprietor with an intention to 
transfer the property to the receiver. Two 
things are therefore requisite in order to 
transmit property in this way: 1. The in¬ 
tention or consent of the former owner to 
transfer it; and, 2. The actual delivery iu 
pursuance of that intention. 

3. Tradition is either real or symbolical. 
The first is where the ipsa corpora of mova¬ 
bles are put into the bands of the receiver, 
symbolical tradition is used where the thing 
is incapable of real delivery, as, in immova¬ 
ble subjects, such as lands and houses ; or 
such as consist in jure (things incorporeal) 
as things of fishing and the like. The pro¬ 
perty of certain movables, though they arc 
capable of real delivery, may be transferred 
by symbol. Thus, if the subject he under 
lock and key, the delivery of the key is 
considered as a legal tradition of all that is 
contained in the repository. Cujas, Obser¬ 
vations, liv. 11, ch. 10; Inst. lib. 2, t. 1, § 
40; Dig. lib. 41, t. 1,1. 9; Ersk. Princ. 
Laws of Scotl. bk. 2, t. 1, s. 10, 11; Civil 
Code Lo. art. 2452, et seq. 

4. Iu the common law the term used in 
the place of tradition is delivery . (q. v.) 

TRAFFIC. Commerce, trade, sale or ex¬ 
change of merchandise, bills, money and the 
like. 

TRAITOR, crimes . One guilty of treason. 

2. The punishment of a traitor is death. 
TRAITOROUSLY, pleadings . This is 
a technical word, which is essential in an 
indictment for treason in order to charge the 
crime, and which cannot be supplied by any 
other word, or any kind of circumlocution. 
Having been well laid in the statement of 
the treason itself, it is oot necessary to state 
every overt act to have been traitorously 
committed. Vide Bac. Ab. Indictment, G 
1 ; Com. Dig. Indictment. G. 6; Ilawk. B. 
2, c. 25, s. 55; 1 East’s P. C. 115 ; 2 Hale, 
172, 184; 4 Bl. Com. 307; 3 Inst. 15 ; 
Cro. C. C. 37; Garth. 319 ; 2 Salk. 683 ; 4 
Harg. St. Tr. 701; 2 Ld. Raym. 870; 
Comb. 259 ; 2 Chit. Cr. Law, 104, note (b). 

TRANSACTION, contracts , civil law . 
An agreement between two or more per¬ 
sons, who for the purpose of preventing (r 
putting an end to a law-suit, adjust their 
differences by mutual consent, in the manner 
which they agree on; in Louisiana this 
contract must be reduced to writing. Civil 
Code of Louis. 3038. 
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2. Transactions regulate only the differ- TRANSFEROR. One who makes a 
fcnees which appear to be clearly compre- transfer. 

bended in them by the intentions of the TRANSGRESSION. The violation ot 
parties, whether they be explained in a a law. 

general or particular manner, unless it be TRANSHIPMENT, mar . law . The act 
the necessary consequence of what is ex- of taking the cargo out of one ship and 
pressed; and they do not extend to differ- loading it in another, 
cnees which the parties never intended to 2. When this is done from necessity, it 
include in them. Id. 3040. does not affect the liability of an insurer on 

3. To transact, a man must have the the goods. 1 Marsh. Ins. 166; Abbott on > 
capacity to dispose of the things included in Shipp. 240. But when the master tranships 
the transaction. Id. 3039 ; 1 Domat, Lois goods without necessity, he is answerable 
Civile*, liv. 1, t. 13, s. 1 ; Dig. lib. 2, t. 15, for the loss of them by capture by public 

1. 1 ; Code lib. 2, t. 4, 1. 41. In the coin- enemies. 1 Gallis. R. 443. 

mon law this is called a compromise, (q. v.) TRANSIRE, Eng. law . A warrant for 

TRANSCRIPT. A copy of an original the custom-house to let goods pass: a per- 
writing or deed. ' | mit. (q. v.) See, for a form of a transire , 

2. In Pennsylvania, the act of assembly Ilarg. L. Tr. 104. 
of 31 arch 20th^ 1810, s. 10, calls a copy j TRANSITORY. That which lasts but 
of the proceedings before a justice of the a short time, as transitory facts; that which 
peace in any case, a transcript: the proper may be laid in different places, as a tran- 
tenn would be an exemplification. i sitory action. 

TRANSFER, cont . The act by which j TRANSITORY ACTION, pracL, plead . 
the owner of a thing delivers it to another Actions are transitory when the venue may 
person, with the intent of passing the rights lawfully be laid in any county, though the 
which he has in it to the latter. | cause of action arose out of the jurisdiction 

2. It is a rule founded on the plainest of the court. Vide Actions , and 1 Chit, 

dictates of common sense, adopted in all PI. 273; Com. Dig. Actions, N 12; Cowp. 
systems of law, that no one can. transfer a 161 ; 9 Johns. R. 67 ; 14 Johns. R. 134; 
right to another which he has not himself: 3 Bl. Com. 294 ; 3 Bouv. Inst. n. 2645. 
nemo plus juris ad alienum transfere potest Vide Bac. Ab. Actions local and transitory. 
quam ipse iiabet. Dig. 50, 17, 54; 10 Pet. TRANSITU S. The act of going, or of. 
R. 161, 175 ; Co. Litt. 305. removing goods, from one place to another. 

3. To transfer means to change; for The transitus of goods from a seller corn- 
example, one may transfer a legacy, either, mences the moment he has delivered them 
1st. By the change of the person of the to an agent for the purpose of being carried 
legatee, as, I bequeath to Primus a horse to another place, and ends when the delivery 
which I before bequeathed to Seeundus. is complete, which delivery may be by put- 
2d. By the change of the thing bequeathed, ting the purchaser into actual possession of 
ius, I bequeath to Tertius my History of the goods, or by making him a symbolical 
the United States instead of my copy delivery. 2 Hill, S. C. 587; 5 John. 335 ; 
of the Life of Washington. 3d. By the j 2 Pick. 599; 11 Pick. 352 ; 2 Aik. 79; 5 
change of the person who was bound to pay Ham. 88 ; 6 Rand. 473. See Stoppage in 
the legacy, as, I direct that the sum of one transitu. 

hundred dollars, which I directed should be TRANSLATION. The copy made in 
charged upon my house which I gave to one language of what has been written or 
Quartus, shall be paid by my executors. spoken in another. 

TRANSFEREE. He to whom a trana- 2. In pleading, when a libel or an agree- 
fer is made. ment, written in a foreign language, must 

TRANSFERENCE, Scotch law . The he averred, it is necessary that a translation 
name of an action by which a suit, which of it should also be given, 
was pending at the time the parties died, 3. In evidence, when a witness is un¬ 
is transferred from the deceased to his re- able to speak the English language so as to 
presentatives, in the same condition in which convey hia ideas, a translation of his testi- 
it stood formerly. If it he the pursuer mony must he made. In that case, an 
who is dead, the action is called a transfer- interpreter should he sworn to translate to 
ence active ; if the defender, it is a trans- him, on oath, the questions propounded to 
ferencepassm. Ersk. Prin. B. 4, t. l,n.32. him, and to translate to the court and jury 
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his answers, 4 Mass. 81; 5 Mass. 219 ; 2 
Caines 1 llep. 155 ; Louis. Code of Pr. 

< 84, 5. 

4. It has been determined that a copy¬ 
right mav exist, in a translation, as a literary 
work. 3 Yes. & Boa. 77; 2 Meriv. 441, n. 

5. In the ecclesiastical law, translation | 
denotes the removal from one place to 
another ; as, the bishop was translated from 
the diocese of A, to that of B. In the civil 
law, translation signifies the transfer of 
property. Clef des Lois Rom. h. t. 

6. Swiuburne applies the term transla¬ 
tion to the bestowing of a legacy which had 
been given to one, on another ; this is a 
species of ademption, (q. v.) but it differs 
from it in this, that there may be an ademp- I 
tion without a translation, but there can be ! 
no translation without an ademption. Bac. 
Ab. Legacies, C. 

7. By translation is also meant the 
transfer of property, but in this sense it is 
seldom used. 2 Bl. Corn. 294. Vide 
Interpreter. 

TRANSMISSION, civ. law. The right 
which heirs or legatees may have of passing 
to their successors, the inheritance or legaev 
to which they were entitled, if they happen 
to die without having exercised their rights. 
Doiuat, liv. 3, t. 1, s. 10 ; 4 Toull. n. 186; 
Dig. 50. 17, 54 : Code, 6, 51. 

TRANSPORTATION, punishment. In 
the English law, this punishment is inflicted 
by virtue of sundry statutes ; it was un¬ 
known to the common law. 2 H. Bl. 223. 
It is a part of the judgment or sentence of 
the court, that the party shall be transported 
or sent into fcxile. 1 Ch. Cr. Law, 789 
to 796 : Princ. of Pen. Law, c. 4 § 2. 

TRAVAIL. The act of child-bearing. 

2. A woman is said to be in her travail 
from the time the pains of child-bearing 
commence until her delivery. 5 Pick. 63 ; 

6 Greenl. R. 460. 

3. In some states, to render the mother 

of a bastard child a competent witness in 
the prosecution of the alleged father, she 
must have accused him of being the father 
during the time of her travail. 2 Root, R. 
490 ; 1 Root, R. 107 ; 2 Mass. R. 443 ; 5 
Mass. R. 518 ; 8 Greenl. R. 163 ; 3 N. H. 
Rep. 135 ; 6 Greenl. R. 460. But in Con¬ 
necticut, when the state prosecutes, the 
mother is competent, although she did not 
accuse the father during her travail. 1 Dav, 
R. 278. y 

TRAVERSE, crim . law^practice. This 
is a technical term, which means to turn 


over: it is applied to an issue taken upon 
an indictment for a misdemeanor, and means 
nothing more than turning over or putting 
off the trial to a following sessions or assize ; 
it has, perhaps with more propriety, been 
applied to the denying or taking issue upon 
an indictment, without reference to the 
delay of trial. Dick. Sess. 151 ; Burn's 
Just. h. t.; 4 Bl. Com. 351. 

Traverse, pleading , This term, from 
the French traverser , signifies to deny or 
controvert anything which is alleged in the 
declaration, pica, replication or other plead¬ 
ings ; Lawes’ Civ. Plead. 116, 117 : there 
is no real distinction between traverses and 
denials, they are the same in substance. 
Willes. R. 224. However, a traverse, in 
the strict technical meaning, and more or¬ 
dinary acceptation of the term, signifies a 
direct denial in formal words, c: without this 
that” Ac. Summary of Pleadings, 75 ; 1 
Chit. PI. 576, n. a. 

2. All issues are traverses, although all 
traverses cannot be said to be issues) and 
the difference is this ; issues are where one 
or more facts are affirmed on one side, and 
directly and merely denied on the other ; 
but special traverses are where the matter 
asserted by one party is not directly and 
merely denied or put in issue by the other, 
but he alleges some new matter or dis¬ 
tinction inconsistent with wliat is previously 
stated, and then distinctly excludes the 
previous statement of his adversary. The 
new matter so alleged is called the induee- 
ment to the traverse, and the exclusion of 
the previous statement, the traverse itself. 
Lawes’ Civ. PI. 117. See, in general, 20 
Viu. Abr. 339 ; Coin. Dig. Pleader, G; 
Bac. Abr. Pleas, H; Itelv. R. 147, 8; 1 
Saund. 22, n. 2 ; Gould, on PI. ch. 7 ; 
Bouv. Inst. Index, Ik t. 

3. A traverse upon a traverse is one 
growing out of the same point, or subject 
matter, as is embraced in a preceding tra¬ 
verse on the other side. Gould on PI. ch. 
7, § 42, n. It is a general rule, that a 
traverse, well tendered on one side, must be 
accepted on the other. And hence it fol¬ 
lows, as a general rule, that there cannot be 
a traverse upon a traverse, if the first 
traverse is material. The meaning of the 
rule is, that when one party has tendered a 
material traverse, the other cannot leave it 
and tender another of his own to the same 
point upon the inducement of the first 
traverse, but must join in that first ten¬ 
dered ; otherwise the parties might alter- 
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nately tender traverses to each other, in 
unlimited succession, without coining to an 
issue. Gould on PI. ch. 7, § 42. 

4. In cases where the first traverse is 
immaterial, there may he a traverse upon a 
traverse. Id. ch. 7, § 43. And where the 
plaintiff might be ousted of some right or 
liberty the law allows him, there may be a 
traverse upon a traverse, although the first 
traverse include what is material. Poph. 
101 ; Mo. 350 ; Com. Dig. Pleader, G 18 ; 
Bac. Abr. Pleas, II 4 ; Hob. 104, marg.; 
Cro. Eliz. 99, 418 ; Gould on PL ch. 7, 
§44. 

5. Traverses may be divided into gene¬ 
ral traverses, (q. v.) and special traverses, 
(q. v.) There is a third kind called a com¬ 
mon traverse, (q, v.) 

TREASON, crim. law, This word im¬ 
ports a betraying, treachery, or breach of 
allegiance. 4 Bl. Com. 75. 

2. The constitution of the United States, 
art. 3, s. 3, defines treason against the 
United States to consist only in levying 
war (q. v.) against them, or in adhering to 
their enemies, giving them aid or comfort. 
This offence is punished with death. Act 
of April 30th, 1790, 1 Story’s Laws U. S. 
83. By the same article of the constitution, 
no person shall be convicted of treason, 
unless on the testimony of two witnesses to 
the same overt act, or on confession in open 
court. Yide, generally, 3 Story on the 
Const, ch. 39, p. 6G7 ; Scrg, on the Const, 
ch. 30 : United States v. Fries, Pampli.; 1 
Tucker’s Blackst. Comm. Appen. 275, 276 ; 
3 Wils. Law Lect. 96 to 99 ; Foster, Disc. 
I • Burr’s Trial; 4 Cranch, R. 126, 4G9 to 
508 ; 2 Dali. R. 246, 355 ; 1 Dali. Rep. 35 ; 
3 Wash. C. C. Rep. 234 ; 1 John. Rep. 
553; 11 Johns. R. 549 ; Com. Dig. Jus¬ 
tices, K ; 1 East, P. C. 37 to 158 ; 2 Chit. 
Crim. Law, 60 to 102 ; Arch. Cr. PI. 378 
to 387. 

TREASURE TROVE. Found treasure. 

2. This name is given to such money or 
coin, gold, silver, plate, or bullion, which 
having been hidden or concealed in the 
earth or other private place, so long that its 
owner is unknown, has been discovered by 
accident. Should the owner be found it 
must be restored to him ; and in case of not 
finding him, the property, according to the 
English law, belongs to the king. In the 
latter case, by the civil law, when the trea¬ 
sure was found by the owner of the soil, he 
was considered as entitled to it by the 
double title of owner and finder; when 


found on another’s property, one-half l;o 
longed to the owner of the estate, and the 
other to the finder ; when found on public 
property, it belonged one-half to the public 
treasury, and the other to the finder. Lo¬ 
gons du Dr. Rom. § 350-352. This in¬ 
cludes not only gold and silver, but what¬ 
ever may constitute riches, as vases, urns, 
statues, &c. 

3. The Roman definition includes the 
same things under the word pecunia; but 
the thing found must have a commercial 
value; for ancient tombs would not be con¬ 
sidered a treasure. The thing must have 
been hidden or concealed in the earth ; and 
no one must be able to establish his right 
to it. It must be found by a pure accident, 
and not in consequence of search. Dali. 
Diet. Propriete, art. 3, s. 3. 

4. According to the French law, le 
tresor est toute chose cachee ou enfouie, 
sur laquelle personne ne peut justifier sa 
propriete, et qui est decouverte par le pur 
efiet du hasard. Code Civ. 716. Yide 4 
Toull. n. 34. Yide, generally, 20 Yin. 
Abr. 414; 7 Com. Dig. 649; 1 Bro. Civ. 
Law, 237; 1 Blackstone’s Comm. 295; 
Poth. Traite du Dr. de Propriete, art. 4. 

TREASURER. An officer entrusted 
with the treasures or money either of a 
private individual, a corporation, a company, 
or a state., 

2. It is his duty to use ordinary dili¬ 
gence in the performance of his office, and 
to account with those whose money he has. 

Treasurer of the mint. An officer 
created by the act of January 18, 1837, 
whose duties are prescribed as follows: 
The treasurer shall receive and safely keep 
all moneys which shall be for the use and 
support of the mint; shall keep all the cur¬ 
rent accounts of the mint, and pay all 
moneys due by the mint, on warrants from 
the director. He shall receive all bullion 
brought to the mint for coinage ; shall be 
the keeper of all bullion and coin in the 
mint, except while the same is legally placed 
in the hands of other officers, and shall, ou 
warrants from the director, deliver all coins 
struck at the mint to the persons to whom 
they shall be legally payable. And he shall 
keep regular and faithful accounts of all the 
transactions of the mint, in bullion and 
coins, both with the officers of the mint and 
the depositors ; and shall present, quarter- 
yearly, to the treasury department of the 
United States, according to such forms as 
shall be prescribed by that department, an 
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account of the receipts and disbursements 
of the mint, tor the purpose of being ad¬ 
justed and settled. 

2. This officer is required to give bond 
to the 1 nited States with one or more sure¬ 
ties to the satisfaction of the secretary of 
the treasure, in the sum of ten thousand 
dollars. 1 Lis salary is two thousand dollars. 

TREASrUKU OF THE UNITED STATES, 
government. Before entering on the duties 
;f his office, the treasurer is required to 
give bond with sufficient sureties, approved 
bv the secretary of the treasury and the 
first comptroller, in the sum of one hundred 
and fifty thousand dollars, payable to the 
United States, with condition for the faithful j 
performance of the duties of his office, abd 
tor the fidelity of the persons by him em¬ 
ployed. Act of 2d September, 1789, s. 4. 

2. His principal duties are, 1. To re¬ 

ceive and keep the moneys of the United 
States, and disburse the same by warrants 
drawn by the secretary of the treasury, 
countersigned by the proper officer, and re¬ 
corded according to law. Id. s. 4. 2. To 

take receipts for all moneys paid by him. 

3. To render his account to the comptroller 
quarterly, or oftener if required, and trans'- 
mit a copy thereof, when settled, to the 
secretary of the treasury. 4. To lay before 
each house, on the third day of each session 
of congress, fair and accurate copies of all 
accounts by him, from time to time, rendered 
to and settled with the comptroller, and a 
true and perfect account of the state of the 
treasury. 5. To submit at all times, to the 
secretary of the treasury and the comptroller, 
or either of them, the inspection of the 
moneys in his hands. Id. s. 4. 

3. His compensation is three thousand 
dollars per annum. Act of 20th February, 
1804, s. 1. 

TREASURY. The place where trea¬ 
sure is kept ; the office of a treasurer. The 
term is more usually applied to the public 
than to a private treasury. Yide Depart - 
jnent o f the Treasury of the United States. 

TREATY, international law. A treaty 
is a compact made between two or more in¬ 
dependent nations with a view to the public 
welfare ; treaties are for a perpetuity, or for 
a considerable time. Those matters which 
are accomplished by a single act, and are at 
once perfected in their execution, are called 
agreements, conventions and pactions. 

2. On the part of the United States, 
treaties are made by the president, by and 
with the consent of the senate, provided two- 


thirds of the senators present concur. Const, 
article 2, s. 2, n. 2. 

3. No state shall enter into any treaty, 
alliance or confederation ; Const, art. 1, s. 
10, n. 1 ; nor shall any state, without the 
consent of congress, enter into any agree¬ 
ment or compact with another state, or with 
a foreign power. Id. art. 1. sec. 10, n. 2 ; 
3 Story on the Const. § 1395. 

4. A treaty is declared to be the supremo 
law of the land, and is therefore obligatory 
on courts: 1 Cranch, R. 103; 1 Wash. C. 
C. R. 322; 1 Paine, 55; whenever it 
operates of itself without the aid of a legis¬ 
lative provision ; but when the terms of the 
stipulation import a contract, and either of 
the parties engages to perform a particular 
act, the treaty addresses itself to the 
political, not the judicial department, and 
the legislature must execute the contract 
before it can become a rule of the court. 2 
Pet. S. C. Rep. 314. Vide Story on the 
Constitut. Index, h. t.; Serg. Constit. Law, 
Index, h. t.; 4 Hall’s Law Journal, 461 ; 
6 Wheat. 161:3 Dali. 199; 1 Kent, Comm. 
165, 284. 

5. Treaties are divided into personal and 
real. The personal relate exclusively to the 
persons of the contracting parties, such as 
family alliances, and treaties guarantying 
the throne to a particular sovereign and his 
family. As they relate to the persons they 
expire of course on the death of the sovereign 
or the extinction of his family. Real trea¬ 
ties relate solely to the subject-matters of 
the convention, independently of the persons 
of the contracting parties, and continue to 
bind the state, although there may be changes 
in its constitution, or in the persons of its 
rulers. Yattel, Law of Nat. b. 2, c. 12, §§ 
183-197. 

Treaty of peace. A treaty of peace is 
an agreement or contract made by belliger¬ 
ent powers, in which they agree to lay down 
their arms, and by which they stipulate the 
conditions of peace, and regulate the manner 
in which it is to be restored and supported 
Vatt. lib. 4, c. 2, § 9. 

TREBLE COSTS, remedies . By treble 
costs, in the English law, is understood, 
1st. The usual taxed costs. 2d. Half there¬ 
of. 3d. Half the latter; so that in effect 
the treble costs amount only to the taxed 
costs, and three-fourths thereof. 1 Chitty, 
R. 137 ; 1 Chitt. Pract. 27. 

2. Treble costs are sometimes given by 
statutes, and. this is the construction put 
upon them. 
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3. In Pennsylvania the rule is different; 
when an act of assembly gives treble costs, 1 
the party is allowed three times the usual 
costs, with the exception, that the fees of 
the officers are not to be trebled, when they 
are not regularly or usually payable by the 
defendant. 2 Rawle, R. 201. 

4. And in New York the directions of 
the statute are to be strictly pursued, and 
the costs are to be trebled. 2 Dunl. Pr. 
731. 

TREBLE DAMAGES, remedies . In 
actions arising ex contractu some statutes 
give treble damages; and these statutes have 
been liberally construed to mean actually 
treble damages ; for example, if the jury give 
twenty dollars damages for a forcible entry, 
the court will award forty dollars more, so as 
to make the total amount of damages sixty 
dollars. 4 B. & C. 154; M’Clell. Rep. 567. 

2. The construction on the words treble 
damages , is different from that which has 
been put on the words treble costs, (q. v.) 
Vide 6 S. & R. 288; 1 Browne, R. 9; 1 
Cowen, R. 160, 175, 176, 584; 8 Cowen, 
115. 

TREBUCKET. The name of an engine 
of punishment, said to be synonymous with 
tumbrel . (q. v.) 

TREE. A woody plant, which in respect 
of thickness and height grows greater than 
any other plant. 

2. Trees are part of the real estate while 
growing, and before they are severed from 
the freehold ; but as soon as they are cut 
down, they are personal property. 

3. Some trees are timber trees, while 
others do not bear that denomination. Vide 
Timber , and 2 Bl. Com. 281. 

4. Trees belong to the owner of the land 
where they grow, but if the roots go out of 
one man’s land into that of another, or the 
branches spread over the adjoining estates, 
such roots or branches may be cut off by the 
owner of the land into which they thus grow. 
Rolle’s R. 394; 3 Bulstr. 198; Vin. Ab. 
Trees, E ; and tit. Nuisance, W 2, pi. 3 ; 
8 Com. Dig. 983: 2 Com. Dig. 274; 10 
Yin. Ab. 142 ; 20 Vin. Ab. 415 ; 22 Vin. 
Ab. 583 ; 1 Supp. to Ves. jr. 138 ; 2 Supp. 
to V?s. jr. 162, 448; 6 Ves. 109. 

5. When the roots grow into the adjoin¬ 
ing land, the owner of such land may law¬ 
fully claim a right to hold the tree in com¬ 
mon witli the owner of the land where it was 
planted ; but if the branches only oversha¬ 
dow the adjoining land, and the roots do not 
enter it, the tree wholly belongs to the 


owner of the estate where the roots grow 

1 Swift’s Dig. 104; 1 Hill. Ab. 6; 1 Ld. 
Raym. 737. Vide 13 Pick. R. 44 ; 1 Pick 
R. 224 ; 4 Mass. R. 266 ; 6 N. II. Rep 
430 ; 3 Day, 476 ; 11 Co. 50; Hob. 310 , 

2 Rolle, R. 141; Moo. & Mai. 112; 11 
Conn. R. 177; 7 Conn. 125: 8 East, R. 
394 ; 5 B. & Aid. 600; 1 Chit. Gen. Pr. 
625 ; 2 Phil. Ev. 138 ; Gale & Wheat, on 
Easem. 210 ; Code Civ. art. 671 ; Pardes. 
Tr. des Servitudes, 297 ; Bro. Ab. Demand 
20 ; Dali. Diet, mot Servitudes, art. 3, § 8 ; 
2 P. Wms. 606; Moor, 812; Hob. 219; 
Plowd. 470; 5 B. & C. 897 ; S. C. 8 D. & 
R. 651. When the tree grows directly on 
the boundary line, so that the line passes 
through it, it is the property of both owners, 
whether it be marked as a boundary or not. 
12 N. H. Rep. 454. 

TRESA1LE or TRESAYLE, domestic 
relations. The grandfather’s grandfather. 
1 Bl. Com. 186. 

TRESPASS, torts . An unlawful act 
committed with violence, vi et armis , to the 
person, property or relative rights of another. 
Every felony includes a trespass ; in common 
parlance, such acts are not in general con¬ 
sidered as trespasses, yet they subject the 
offender to an action of trespass after his 
conviction or acquittal. See civil remedy. 

2. There is another kind of trespass, 
which is committed without force, and is- 
known by the name of trespass on the case. 
This is not generally known by tbe name of 
trespass. See Case. 

3. The following rules characterize the 
injuries which are denominated trespasses, 
namely: 1. To determine whether an injury 
is a trespass, due regard must be had to the 
nature of the right affected. A w T rong with 
force can only be offered to the absolute 
rights of personal liberty and security, and 
to those of property corporeal; those of 
health, reputation and in property incorpo¬ 
real, together with the relative rights of 
persons, are, strictly speaking, incapable of 
being injured with violence, because the 
subject-matter to which they relate, exists 
in either case only in idea, and is not to be 
seen or bandied. An exception to this rule, 
however, often obtains in the very instance 
of injuries to the relative rights of persons ; 
and wrongs offered to these last are frequent¬ 
ly denominated trespasses, that is, injuries 
with force. 

4. —2. Those wrongs alone are charac¬ 
terized as trespasses the immediate conse¬ 
quences of which are injurious to the plain- 
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tiff; if tho damage sustained is a remote 
consequence of the act, the injury falls 
under the denomination of trespass on the 
ease. 

5.—8. No act is injurious but that which 
is unlawful; and, therefore, where the force 
applied to the plaintiffs property or person 
is the art of the law itself, it constitutes no 
cause of complaint. Hamm. N. P. 34; 2 
Phil. Kv 131; Bae. Abr. li. t.; 15 East, 
R. 614: Hour. Inst. Index, h. t. As to 
what will justify a trespass, see Battery. 

TRESPASS, remedies . The name of an 
action, instituted for the recovery of da¬ 
mages, for a wrong committed against the 
plaintiff, with immediate force; as an assault 
and battery against the person ; an unlawful 
entry into his land, and an unlawful in¬ 
jury with direct force to his personal 
property. It does not lie for a mere non¬ 
feasance, nor when the matter affected was 
not tangible. 

2. The subject will be considered with 
regard, 1. To the injuries for which trespass 
may be sustained. 2. The declaration. 

3. The plea. 4. The judgment. 

3. —§ 1. This part of the subject will be 
considered with reference to injuries, 1. To 
the person. 2. To personal property. 3. To 
real property. 4. When trespass can or can¬ 
not be justified by legal proceedings. 

4. —1. Trespass is the proper remedy for 
an assault and batter) 7 , wounding, imprison¬ 
ment, and the like; and it also lies for an 
injury to the relative rights when occasioned 
by force; as, for beating, wounding, and 
imprisoning a wife or servant, by which the 
plaintiff has sustained a loss. 9 Co. 113; 
10 Co. 130. Vide Parties to actions; Per 
quod, and 1 Chit. Pr. 37. 

5. —2. The action of trespass is the pro¬ 
per remedy for injuries to personal property, 
which may be committed by the several acts 
of unlawfully striking, chasing, if alive, and 
carrying away to the damage of the plaintiff, 
a personal chattel, 1 Saund. 84, n. 2, 3; F. 
N. B. 86; Bro. Trespass, pi. 407; Toll. 
Executors, 112; Cro. Jac. 362, of which 
another is the owner and in possession; but 
a naked possession or right to immediate 
possession, is a sufficient title to support 
this action. 1 T. R. 480; and see 8 John. 
R. 432; 7 John. R. 535; 11 John. R. 377; 
Cro. Jac. 46; 1 Chit. Pi. 165. 

6. —3. Trespass is the proper remedy for 
the several acts of breaking through an 
enclosure, and coming into contact with any 
corporeal hereditament, of which another is 


the owner and in possession, and by which 
a damage has ensued. There is an ideal 
fence, reaching in extent upwards, a super - 
fide te?T(B usque ad ccelum, which encircles 
every man’s possessions, when he is owner 
of the surface, and downwards as far as his 
property descends; the entry, therefore, is 
breaking through this enclosure, and this 
generally constitutes, by itself, a right of 
action. The plaintiff must be the owner, 
and in possession. 5 East, R. 485; 9 John. 
R. 61 ; 12 John. R. 183; 11 John. R. 385 ; 
Id. 140; 3 Hill, R. 26. There must have 
been some injury, however, to entitle the 
plaintiff to recover, for a man in a balloon 
may legally be said to break the close of 
the plaintiff, when passing over it, as he is 
wafted by the wind, yet as the owner’s pos¬ 
session is not by that act incommoded, tres¬ 
pass could not probably be maintained; yet, 
if any part of the machinery were to fall 
upon the land, the aeronaut could not justify 
an entry into it to remove it, which proves 
that the act is not justifiable. 19 John. 381 
But the slightest injury, as treading down 
the grass, is sufficient. Vide 1 Chit. PI. 
173; 2 John. R. 857: 9 John. R. 113, 
377; 2 Mass. R. 127; 4 Mass. R. 266; 4 
John. R. 150. 

7. —4. It is a general rule that when the 
defendant has acted under regular process 
of a court of competent jurisdiction, or of a 
single magistrate having jurisdiction of the 
subject-matter, it is a sufficient justification 
to him; but when the court has no jurisdic¬ 
tion and the process is wholly void, the de¬ 
fendant cannot justify under it. 

8. But there are some cases, where an 

officer will not be justified by the warrant 
or authority of a court having jurisdiction. 
These exceptions are generally founded on 
some matter of public policy or convenience; 
for example, when a warrant was issued 
against a mail carrier, though the officer 
was justified in serving the warrant, lie was 
liable to an indictment for detaining such 
mail carrier under the warrant, for by thus 
detaining him, he was guilty of “ wilfully 
obstructing or retarding the passage of tne 
mail, or of the driver or carrier,” contrary 
to the provisions of the act of congress of 
1825, ch. 275, s. 9. 8 Law Rep* 77. See 

Ambassador; Justification. 

9. —§ 2. The declaration should contain 
a concise statement of the injury complained 
of, whether to the person, personal or real 
property, and it must allege that the injury 
was committed vi et armis and contra pacem 
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in which particulars it differs from a declara¬ 
tion in case. See Case , remedies . 

10. —§ 3. The general issue is not guilty. 
But as but few matters can be given in evi¬ 
dence under this plea, it is proper to plead 
special matters of defence. 

11. —§ 4. The judgment is generally for 
the damages assessed by the jury, and for 
costs. 'When the judgment is for the de¬ 
fendant, it is that he recover his costs. Vide 
Irregularity; Regular and Irregular process . 

Vide, generally, Bro. Ab. h. t.; Nelson’s 
Ab. h. t.; Bac. Ab. h. t.; Dane’s Ab. h. t.; 
Com. Dig. h. t.; Vin. Ab. h. t.; the various 
American and English Digests, h. t.; 2 Phil. 
Ev. 131; Ham. N. P. 33 to 265; Chit. Pr. 
Index, b. t.; Rose. Civ. Ev. h. t.; Stark. 
Ev. h. t.; Bouv. Inst. Index, h. t. 

Trespass de bonis asportatis, practice. 
The action brought by the owner of goods 
for unlawfully taking and carrying them 
away, is so called. This action will lie for 
taking away another’s goods, even though 
he should return them, because by such 
taking he has deprived the owner of his 
right to enjoy them. 1 Bouv. Inst. n. 3611. 

Trespass on the case, practice . The 
technical name of an action, instituted for 
the recovery of damages caused by an injury 
unaccompanied with force, or where the da¬ 
mages sustained are only consequential. See 
Case , and 3 Bouv. Inst. n. 3482 to 3509. 

Trespass quare clausum fregit, prac¬ 
tice. This is the name of a remedy which 
lies to recover damages when the defendant 
has unlawfully and wrongfully trespassed 
upon the real estate of the plaintiff. 

2. This action must be brought by the 
tenant in possession, for the injury is done 
to his possession. A remainder-man or re¬ 
versioner cannot sustain it. 

3. As the injury must be committed to 
the possession, one who has a mere incor¬ 
poreal right cannot maintain this action. 

4 Bouv. Inst, n. 3600. 

Trespass vi et armis, practice . This 
is the remedy brought by the plaintiff for 
an immediate injury committed with force. 
It is distinguished from an action of tres¬ 
pass on the case, in this, that in the latter 
the injury is consequential, and not com¬ 
mitted with direct force. 3 Bouv. Inst. n. 
2871, 3482; 4 Bouv. Inst. n. 3583. 

TRESPASSER. One who commits a 
trespass. 

2. A man is a trespasser by his own 
direct act when he acts without any excuse; 
or he may be a trespasser in the execution 


! of a legal process in an illegal manner; 1 
Chit. Pi. 183; 2 John. Gas. 27; or when 
the court has no jurisdiction over the sub¬ 
ject-matter ; when the court has jurisdiction 
but the proceeding is defective and void; 
when the process has been misapplied, as, 
when the defendant has taken A’s goods on 
an execution against B; when the process 
has* been abused; 1 Chit. PI. 183-187; in 
all these cases a man is a trespasser ab initio . 
And a person capable of giving his assent 
may become a trespasser, by an act subse¬ 
quent to the tort. If, for example, a man 
take possession of land for the use of an¬ 
other, the latter may afterwards recognize 
and adopt the act; by so doing, he places 
himself in the situation of one who had pre¬ 
viously commanded it, and consequently is 
himself a trespasser, if the other had no 
right to enter, nor he to command the entry. 
4 Inst. 317; Ham. N. P. 215. Vide 1 
Rawle’s R. 121. 

TRET, weights and measures. An al¬ 
lowance made for the water or dust that 
may be mixed with any commodity. It 
differs from tare . (q. v.) 

TRIAL, practice . The examination be¬ 
fore a competent tribunal, according to the 
laws of the land, of the facts put in issue in 
a cause, for the purpose of determining such 
issue. 4 Mason, 232. 

2. There are various kinds of trial, th.e 
most common of which is 

Trial by jury. To insure fairness this 
mode of trial must be in public ; it is con¬ 
ducted by selecting a jury in the manner 
prescribed by the local statutes, who must 
be sworn to try the matter in dispute ac¬ 
cording to law, and the evidence. Evidence 
is then given by the party on whom rests the 
onus probandi or burden of the proof; as 
the witnesses are called by a party they are 
questioned by him, and after they have been 
examined, which is called an examination 
in chief, they are subject to a cross-exami¬ 
nation by the other part}- as to every part 
of their testimony. Having examined all 
his witnesses, the party w T bo supports the 

affirmative of the issue closes : and the other 

/ 

party then calls his witnesses to explain his 
case or support his part of the issue ; these 
are in the same manner liable to a cross- 
examination. In case the parties should 
differ as to what is to be given in evidence, 
the judge must decide the matter, and his 
decision is conclusive upon the parties so far 
as regards the trial; but, in civil cases, a 
bill of exceptions (q. v.) may be taken, sc 
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that the matter may be examined before 
another tribunal. When the evidence has 
been closed, the counsel for the party who 
supports the affirmative of the issue, then 
addresses the jury, by recapitulating the 
cvideuce and applying the law to the facts, 
aud showing ou what particular points he 
rests his c ise. The opposite counsel then 
addresses the jury, enforcing in like manner 
the facts and the law as applicable to his 
side of the case ; to which the other counsel 
has a right to reply. It is then the duty 
of the judge to sum up the evidence and 
explain to the jury the law applicable to the 
case ; this is called his charge, (q. v.) The 
jurors then retire to deliberate upon their 
verdict, and, after having agreed upon it, 
they come into court and deliver it in public. 
In case they cannot agree they may, in cases 
of necessity, be discharged; but, it is said, 
iu capital cases they cannot be. Very just 
and merited encomiums have been bestowed 
on this mode of trial, particularly in crimi¬ 
nal eases. Livingston’s Rep. on the Plan 
of a Penal Code, 13 ; 3 Story, Const. § 1773. 
The learned Buponeeau has given a beauti¬ 
ful sketch of this tribunal ; “ twelve invisi¬ 
ble judges,” said he, “ whom the eye of the 
corrupter cannot see, and the influence of 
the powerful cannot reach, for they are 
nowhere to be found, until the moment 
when the balance of justice being placed in 
their hands, they hear, weigh, determine, 
pronounce, and immediately disappear, and 
are lost in the crowd of their fellow citi¬ 
zens.” Address at the opening of the Law 
Academy at Philadelphia. Vide, generally, 
4 Com. Dig. 783; 7 Id. 522 ; 21 Vin. Ab. 
1; Bac. Ab. h. t. ; 1 Sell. Pr. 405 : 4 Bl. 
Com. ch. 27; Chit. Pr. Index, h. t. ; 3 Bl. 
Com. ch. 22 : 15 Serg. & R. 61 ; 22 Yin. 
Ab. h. t. See Discharge of a jury; Jury . 

3. Trial by certificate . By the English 
law, this is a mode of trial allowed in such 
cases where the evidence of the person cer¬ 
tifying is the only proper criterion of the 
point^ in dispute. For, when the fact in 
question lies out of the cognizance of the 
court, the judges must rely on the solemn 
ayerments or information of persons in such 
station, as affords them the most clear and 
complete knowledge of the truth. 

4. As therefore such evidence,.if given 

to a jury, must have been conclusive, the 
law, to save trouble and circuity, permits 
the fact to be determined upon such cer¬ 
tificate merely. 3 Bl. Com. 333 ; Stenh. 
PI. 122. V 


5. Trial by the grand assise. This kind 
of trial is very similar to the common trial 
by jury. There is only one case in which it 
appears ever to have been applied, and there 
it is still in force. 

6. In a writ of right, if the defendant 
by a particular form of plea appropriate to 
the purpose, (see the plea, 3 Chi tty, 652,) 
denied the right of the demandant, as 
claimed, he had the option, till the recent 
abolition of the extravagant and barbarous 
method of wager by battel, of either offer¬ 
ing battel or putting himself on the grand 
assise , to try whether he or the demandant 
“had the greater right.” The latter course 
he may still take ; and, if he does, the court 
award a writ for summoning four knights to 
make the election of twenty other recogni¬ 
tors. The foiir knights and twelve of the 
recognitors so elected, together making a 
jury of sixteen, constitute what is called 
the grand assise ; and when assembled, they 
proceed to try the issue, or (as it is called 
in this case) the inise, upon the question of 
right. The trial, as in the case of a com¬ 
mon jury, may be either at the bar or nisi 
prius ; and if at nisi prius, a nisi prius re¬ 
cord is made up ; and the proceedings are 
in either case, in general, the same as where 
there is a common jury. See Wils. R. 419, 
541; 1 Holt’s N. P. Rep. 657 ) 3 Chitty’s 
PI. 635 ; 2 Saund. 45 e; 1 Arch. 402. 
Upon the issue or mise of right, the wager 
of battel or the grand assise was, till the 
abolition of the former, and the latter still 
is, the only legitimate method of trial; and 
the question cannot be tried by & jury in the 
common form. 1 B. & P. 192. See 3 Bl. 
Com. 351. 

7. Trial by inspection or examination . 
This trial takes place when for the greater 
expedition of a cause, in some point or issue 
being either the principal question or arising 
collaterally out of it, being evidently the 
object of sense, the judges of the court, 
upon the testimony of their own senses, shall 
decide the point in dispute. For where the 
affirmative or negative of a question is 
matter of such obvious determination, it is 
not thought necessary to summon a jury to 
decide it; who are properly called in to in¬ 
form the conscience of the court in respect 
of dubious facts, and, therefore, when the 
fact, from its nature, must be evident to the 
court either from ocular demonstration or 
other irrefragable proof, there the law de¬ 
parts from its usual resort, the verdict of 
twelve men, and relies on the judgment 
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alone. For example, if a defendant pleads 
in abatement of the suit that the plaintiff is 
dead, and one appears and calls himself the 
plaintiff, which the defendant denies ; in this 
case the judges shall determine by inspec¬ 
tion and examination whether he be the 
plaintiff or not. 9 Co. 80 ; 3 Bl. Com. 331; 
Steph. PI. 123. 

8. Judges of courts of equity frequently 
decide facts upon mere inspection. The 
most familiar examples are those of cases 
where the plaintiff prays an injunction on 
an allegation of piracy or infringement of a 
patent or copyright. 5 Yes. 709 ; 12 Ves. 
270, and the cases there cited. And see 2 
Atk. 141 ; 2 B. & C. 80 ; 4 Ves. 681 ; 2 
Russ. R. 385 ; 1 V. & B. 67 ; Cro. Jac. 
230; 1 Dali. 166. 

9. Trial by the record . This trial applies 
to cases where an issue of nul tiel record is 
joined in any action. If, on one side, a re¬ 
cord be asserted to exist, and the opposite 
party deny its existence, under the form of 
traverse, that there is no such record re¬ 
maining in court, as alleged, and issue be 
joined thereon, this is called an issue of nul 
Kel record; and the court awards, in such 
case, a trial by inspection and examination 
cf the record. Upon this the party affirm¬ 
ing its existence, is bound to produce it in 
court, on a day given for the purpose, and 
if he fail to do so, judgment is given for his 
adversary. 

10. The trial by record is not only in 
use when an issue of this kind happens to 
arise for decision, but it is the only legiti¬ 
mate mode of trying such issue, and the 
parties cannot put themselves upon the 
country. Steph. PI. 122 ; 2 Bl. Com. 330. 

11. Trial by wager of battel . In the 
old English law, this was a barbarous mode 
of trying facts, among a rude people, 
founded on the supposition that heaven 
would always interpose, and give the vic¬ 
tory to the champions of truth and inno¬ 
cence. This mode of trial was abolished 
in England as late as the stat. 59 Geo. III., 
c. 46, a. n. 1818. It never was in force in 
the United States. See 3 Bl. Com. 337 : 
1 Hale’s Hist. 188; see a modern case, 1 
B. & A. 405. 

12. Trial by wager of law. This mode 
of trial has fallen into complete disuse ; but 
in point of law, it seems, in England, to be 
still competent in most cases to which it 
anciently applied. The most important and 
best established of these cases, is, the issue 
of nil debet , arising in action of debt on 
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simple contract, or the issue of non deiinet , 
in an action of detinue. In the declaration 
in these actions, as in almost all others, the 
plaintiff concludes by offering his suit (of 
which the ancient meaning was followers or 
witnesses, though the w'ords are now retained 
as mere form,) to prove the truth of his 
claim. On the other hand, if the defend¬ 
ant, by a plea of nil debet or non detinet, 
deny the debt or detention, he may conclude 
by offering to establish the truth of such 
plea, “ against the plaintiff and his suit, in 
such manner as the court shall direct.” 
Upon this the court awards the wager of 
law ; Co. Ent. 119 a ; Lill. Ent. 407 ; 3 
Chit. PI. 479; and the form of this pro¬ 
ceeding, when so awarded, is that the de¬ 
fendant brings into court with him eleven 
of his neighbors, and for himself, makes 
oath that he does not owe the debtor detain 
the' property alleged ; and then the eleven 
also swear that they believe him to speak 
the truth ; and the defendant is then enti¬ 
tled to judgment. 3 Bl. Com. 343 ; Steph. 
PI. 124. Blackstone compares this mode 
of trial to the canonical purgation of the 
catholic clergy, and to the decisory oath of 
the civil law. See Oath, decisory . 

13. Trial by witnesses. This species 
of trial by witnesses, or per testes, is without 
the intervention of a jury. 

14. This is the only method of trial 
known to the civil law, in which the judge 
is left to form in his own breast his sentence 
upon the credit of the witnesses examined ; 
but it is very rarely used in the common 
law, which prefers the trial by jury in almost 
every instance. 

15. In England, when a widow brings a 
writ of dower, and the tenant pleads that 
the tenant is not dead, this being looked 
upon as a dilatory plea, is, in favor of the 
widow, and for greater expedition, allowed 
to be tried by witnesses examined before 
the judges : and so, says Finch, shall no 
other case in our law r . Finch’s Law, 423. 
But Sir Edw r ard Coke mentions others; as 
to try wliether the tenant in a real action 
w'as duly summoned ; or the validity 7 of a 
challenge to a juror ; so that Finch’s obser¬ 
vation must be confined to the trial of direct 
and not collateral issues. And in every 
case, Sir Edward Coke lays it. dow’n, that 
the affirmative must be proved by two wit¬ 
nesses at least. , 3 Bl. Com. 336. 

TRIAL LIST. A list of cases marked 
down for trial for any one term. 

TRIBUNAL. The seat of a judge; the 
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place where he administers justice; but by 
this term is more usually understood the 
whole body of judges who compose a juris¬ 
diction; sometimes it is taken for the juris¬ 
diction which they exercise. 

± This term is Latin, and derives its 
origin from the elevated seat where the 
tribunes administered justice. 

TRIBUTE. A contribution which is 
sometimes raised by the sovereign from his 
subject, to sustain the expenses of the state. 

11 is also a sum of money paid by one nation 
to another under some pretended right. 
Wolff, § 1145. 

TEINEPOS. This term was used among 
the Romans to denote the male descendant 
iu the sixth degree in a direct line. It is 
still employed in making genealogical tables. 

TRINITY TERM, Eng. law . One of 
the four terms of the courts ; it begins on 
the 22d day of May, and ends on the 12th 
of June. St. 11 G. IV., and 1 W. IV., c. 
70. It was formerly a movable term. 

TRIORS, practice. Persons appointed 
according to law to try whether a person 
challenged to the favor is or is not qualified 
to serve on the jury. They do not exceed 
two in number without the consent of the 
prosecutor and defendant, or some special 
case is alleged by one of them, or when 
only one juror has been sworn and two 
triors are appointed with him. Co. Litt. 
158 a; Bac. Ab. Juries, E 12. 

2. Where the challenge is made to the 
first juror, the court will appoint two iudif- 
ferent persons to be triors ; if they find him 
indifferent he shall be sworn, and join the 
triors in determining the next challenge. 
But when two jurors have been found im¬ 
partial and have been sworn, then the office 
of the triors will cease, and< every subse¬ 
quent challenge will be decided upon by 
the jurymen. If more than two jurymen 
have been sworn, the court may assign any 
two of .them to determine the challenges. 
To the triors thus chosen no challenges can 
be admitted. 

3. The following oath or affirmation is 
administered to them: “ You shall well and 
truly try whether A B, the juror challenged, 
stands indifferent between the parties to this 
issue, so help you Godor to this you 
affirm. The trial then proceeds by witnesses 
before them ; and they may examine the 
juryman challenged on his voire dire 7 but 
he cannot be interrogated as to circum¬ 
stances which may tend to his own disgrace, 
discredit, or the injury of his character. 


The finding of the triors is final. Being 
officers of the court, the triors may be pun¬ 
ished for any misbehaviour in their office. 
Vide 2 Hale, 275; 4 Bi. Com. by Cbitty, 
353, n. 8; Tr. per Pais, 200; 1 Chit. Cr. 
Law, 549, 450; 4 Harg. St. Tr. 740, 750; 

15 Serg. & Rawle, 156 ; 21 Wend. 509 ; 2 
Green, 195. 

TRIPARTITE. Consisting of three 
parts, as a deed tripartite , between A of the 
first part, B of the second part, and C of 
the third part. 

TRIPLICATION, pleading. This was 
formerly used in pleading instead^f rebut¬ 
ter. I Bro. Civ. Law, 469, n. 

TRITAVUS. The male ascendant in 
the sixth degree was so called among the 
Romans. For the female ascendant iu the 
same degree, the term is tr it avia. In form¬ 
ing genealogical tables this convenient term 
is still used. 

TRIUMVIRI CAPITALES or TRE- 
VIRI or TRESVIRI, Rom . civ . law. 
Officers who had charge of the prison, 
through whose intervention punishments 
were inflicted. Sallust in Catalin. Thcv 

w 

had eight lie tors to execute their orders. 
Vicat, ad voc. 

TRIVIAL. Of small importance. It 
is a rule in equity that a demurrer will lie 
to a bill on the ground of the triviality of 
the matter in dispute, as being below the 
dignity of the court. 4 Bouv. Inst. n. 4237. 
See Hopk. R. 112; 4 John. Ch. 183; 4 
Paige, 364. 

TRONAGE, Engl. law. A customary 
duty or toll for weighing wool, so called 
because it was weighed by a common trona y 
or beam. Fleta, lib. 2, c. 12. 

TROVER, remedies . Trover signifies 
finding. The remedy is called an action of 
trover ; it is brought to recover the value 
of personal chattels, wrongfully converted 
by another to his own use; the form sup¬ 
posed that the defendant might have ac¬ 
quired the possession of the property law¬ 
fully, namely, by finding, hut if lie did not, 
by bringing the action the plaintiff waives 
the trespass; no damages can therefore be 
recovered for the taking, all must be for 
the conversion. 17 Pick. 1; Anthon, 
156; 21 Pick. 559 ; 7 Monr. 209 ; 1 Mete. 
172. 

2. It will be proper to consider the 
subject with reference, 1. To the thing con¬ 
verted. 2. The plaintiff’s right, 3. The * 
nature of the injury. 4. The pleadings. 

I 5. The verdict and judgment. 
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3. —1. The property affected must be 
Borne personal chattel; 3 Serg. & Rawle, 
513 ; and it has been decided that trover 
lies for title deeds; 2 Yeates, R. 537 ; and 
for a copy of a record. Ilardr. 111. Vide 
2 T. 11. 788 ; 2 Salk. 654 ; 2 New Rep. 
170 ; 3 Canipb. 417 ; 3 Johns. R. 432 ; 10 
Johns. R. 172 ; 12 Johns. R. 484 ; 6 Mass. 
R. 394 ; 17 Serg. & Rawle, 285; 2 Rawle, 
R. 241. Trover will be sustained for ani¬ 
mals ferce naturcc , reclaimed. Hugh. Ab. 
Action upon the case of Trover and Con¬ 
version, pi. 3. But trover will not lie for 
personal property in the custody of the law, 
nor when the title to the property can be 
settled only by a peculiar jurisdiction; as, 
for example, property taken on the high 
seas, and claimed as lawful prize, because 
in such case, the courts of admiralty have 
exclusive jurisdiction. Cam. & N. 115, 
143; but see 14 John. 273. Nor will it 
lie where the property bailed has been lost 
by the bailee, or stolen from him, or been 
destroyed by accident or from negligence; 
case is the proper remedy. 2 Iredell, 98. 

4. —2. The plaintiff must-at the time 
of the conversion have had a property in 
the chattel cither general or special; 1 
Yeates, R. 19; 3 S. & R. 509; 15 John. 
R. 205, 349; 16 John. R. 159 ; 1 Humph. 
R. 199 ; he must also have had actual pos¬ 
session or right to immediate possession. 
The person who has the absolute or general 
property in a personal chattel may support 
this action, although he has never had 
possession, for it is a rule that the general 
property of personal chattels creates a con¬ 
structive possession. 2 Saund. 47 a,'note 
1 ; Bac. Ab. Trover, C ; 4 Rawle, R. 185. 
One who has a special property, which con¬ 
sists in the lawful custody of goods with 
a right of detention against the general 
owner, may maintain trover. Stor\ T , Bailm. 
§ 93 n. 

5. —3. There must have been a conver¬ 
sion, which may have been effected, 1st. By 
the wr.ougful taking of a personal chattel. 
2d. By some other illegal assumption of 
ownership, or by illegally using or misusing 
it; or, 3d. By a wrongful detention. Vide 
Conversion. 

6. —4. The declaration should state that 
the plaintiff was possessed of the goods 
(describing them) as of his own property, 
and that they came to the defendant’s pos¬ 
session bv finding; and the conversion should 
be properly averred, as that is the gist of 
the action. It is not indispensable to state 


the price or value of the thing converted. 
2 Wash. 192. See 2 Cowen, 592 : 13 S 
& R. 99 ; 3 Watts, 333 ; 1 Blackfi 51 ; 1 
South 211 ; 2 South. 509. Vide form, 2 
Chitty’s PI. 3/0, 371. The usual plea is 
not guilty, which is the general issue. Bull. 
N. P. 48. 

7.—5. The verdict should be for the 
damages sustained, and the measure of such 
damages is the value of the property at the 
time of the conversion, with interest. 17 
Pick. 1; 7 Monr. 209 ; 1 Mete. 172 ; 8 Port. 
R. 191; 2 Hill, 132; 8 Dana, 192. The 
judgment, when for the plaintiff, is that lie 
recover his damages and costs; 1 Chit. PI. 
157 ; when for the defendant, the judgment 
is that he recover his costs. 

Vide, generally, 1 Chit. PI. 147 to 157: 
Chit. Pr. Index, h. t.; Bac. Ab. b. t.; 
Dane’s Ab. h. t.: Yin. Ab. h. t.; Com. 
Dig. Action upon the case upon trover; Id. 
Pleader, 2 I; Doct. PI. 494 ; Amer. Di¬ 
gests, h. t.; Bouv. Inst. Index, h. t. As 
to the evidence to be given in actions of 
trover, see Rose. Civ. Ev. 395 to 412. 

TROY WEIGHT. A weight less pon¬ 
derous than the avoirdupois weight, in the 
proportion of seven thousand, for the latter, 
to five thousand seven hundred and sixty, 
to the former. Dane’s Ab. Index, h. t. 
Vide Weights. 

TRUCE, intern . law . An agreement be¬ 
tween belligerent parties, by which they 
mutually engage to forbear all acts of hos¬ 
tility against each other for some time, the 
war still continuing. Burlarnaqui’s N. A 
P. Law, part 4, c. 11, § 1. 

2. Truces are of several kinds : general y 
extending to all the territories and domi¬ 
nions of both parties; and particular , re¬ 
strained to paiticular places; as, for exam¬ 
ple, by sea, and not by land, &c. Id. part 
4, c. 11, §-5. They are also absolute , in¬ 
determinate and general; or limited and 
determined to certain things, for example, 
to bury the dead. Ib. idem. Vide 1 Kent, 
Com. 159; Com. Dig. Admiralty, E 8; 
Bac. Ab. Prerogative, D 4 ; League; Peace; 
War . 

TRUE BILL, practice. These words 
are endorsed on a bill of indictment, when 
a grand jury, after having heard the wit¬ 
nesses for the government, are of opinion 
that there is sufficient cause to put the de¬ 
fendant on his trial. Formerly, the endorse¬ 
ment was Billa vera , when legal proceedings 
were in Latin; it is still the practice to 
write on the back of the bill Ignoramus 
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when the jury do not find it to be a true 
bill. Vide Grand Jury. 

TRUST, contracts, devises. An equita¬ 
ble right, title or interest in property, real 
or personal, distinct from its legal owner¬ 
ship ; or it is a personal obligation for pay¬ 
ing, delivering or performing anything, 
where the person trusting has no real right 
or security, for by that act he confides 
altogether to the faithfulness of those in¬ 
trusted. ' This is its most general meaning, 
and includes deposits, bailments, and the 
like. In its more technical sense, it may 
be defined to be an obligation upon a per¬ 
son, arising out of a confidence reposed in 
him, to apply property faithfully, and ac¬ 
cording to such confidence. Willis on 
Trustees, 1 ; 4 Kent, Com. 295 ; 2 Fonb. 
Eq. 1; 1 Saund. Uses and Tr. 6; Coop. 
Eq. PI. Introd. 27 ; 3 Bl. Com. 431. 

2. Trusts were probably derived from 
the civil law. The jidei comntissum , (q. v.) 
is not dissimilar to a trust. 

3. Trusts are either express or implied. 
1st. Express trusts are those which are 
created in express terms in the deed, writing 
or will. The terms to create an express 
trust will be sufficient, if it can be fairly 
collected upon the face of the instrument 
that a trust was intended. Express trusts 
are usually found in preliminary sealed 
agreements, such as marriage articles, or 
articles for the purchase of land; in formal 
conveyances, such as marriage settlements, 
terms for years, mortgages, assignments for 
the payment of debts, raising portions or 
other purposes ; and in wills and testaments, 
when the bequests involve fiduciary interests 
for private benefit or public charity ; they 
may be created even by parol. 6 Watts & 
Serg. 97. 

4. —2d. Implied trusts are those which, 
without being expressed, are deducible from 
the nature of the transaction, as matters of 
intent; or which are superinduced upon the 
transaction by operation of law, as matters 
of equity, independently of the particular 
intention of the parties. 

5. The most common form of an implied 
tiust is where property or money is deliver¬ 
ed by one person to another, to be by the 
latter delivered to a third person. These 
implied trusts greatly extend over the busi¬ 
ness and pursuits of men: a few examples 
will be given. 

6. When land is purchased by one man 
in the name of another, and the former pays 
the consideration money, the land will in 


general be held by the grantee in trust for 
the person who so paid the consideration 
money. Com. Dig. Chancery, 3 W 3 ; 2 
Fonbl. Eq. book 2, c. 5, § 1, note a; Story, 
Eq. Jur. § 1201. 

7. When real property is purchased out 
of partnership funds, and the title is taken 
in the name of one of the partners, he will 
hold it in trust for all the partners. 7 Ves. 
jr. 453; Montague on Partn. 97, n.; Colly. 
Partn. 68. 

8, When a contract is made for the sale 
of land, in equity the vendor is immediately 
deemed a trustee for the vendee of the es¬ 
tate ; and the vendee, a trustee for the 
vendor of the purchase money : and by this 
means there is an equitable conversion of 
the property, 1 Fonbl. Eq. booki^ ch. 6, 
§ 9, note t ; Story, Eq. Jur. §§ 7o9, 790, 
1212. See Conversion. For the origin of 
trusts in the civil law, see 5 Toull. Dr. Civ. 
Fr. liv. 3, t. 2, e. 1, n. 18 ; 1 Brown’s Civ. 
Law, 190. Vide Resulting Trusts . See, 
generally, Bouv. Inst. Index, h. t. 

TRUSTEE, estates. A trustee is one 
to whom an estate has been conveyed in 
trust. 

2. The trust estate is not subject to the 
specialty or judgment debts of the trustee, 
to the dower of his wife, or the curtesy of 
the husband of a female trustee. 

3. With respect to the duties of trus 
tees, it is held, in conformity to the old law 
of uses, that pernancy of the profits, exe¬ 
cution of estates, and defence of the land, 
are the three great properties of a trust, so 
that the courts of chancery will compel 
trustees, 1. To permit the cestui que trust 
to receive the rents and profits of the land. 
2. To execute such conveyances, in accord¬ 
ance with the provisions of the trust, as the 
cestui que trust shall direct. 3. To defend 
the title of the land in any court of law or 
equity. Cruise, Dig. tit. 12, c. 4, s. 4. 

4. It has been judiciously remarked by 
Mr. Justice Story, 2 Eq. Jur. § 1267, that 
in a great variety of cases, it is not easy to 
say what the duty of a trustee is; and that 
therefore, it often becomes indispensable for 
him, before he acts, to seek the aid and 
direction of a court of equity. Fonbl. Eq. 
book- 2, c. 7, § 2, and note c. Vide Vin. 
Ab. tit. Trusts, 0, P, Q, R, S, T; Bouv. 
Inst. Index, h. t. 

TRUSTEE PROCESS, practice. In 
Massachusetts, this is a process given by 
statute, in imitation of the foreign attach¬ 
ment of the English law. 
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2. By this process, a creditor may at¬ 
tach any property or credits of his debtor 
in the hands of a third person. This third 
person is, in the English law, called the 
garnishee; in Massachusetts, he is the trus¬ 
tee. White’s Dig. tit. 148. Vid e Attachment. 

TRUSTER. He who creates a trust. 
A convenient term used in the laws of Scot¬ 
land. 1 Bell’s Com. 321, 5th ed. 

TRUTH. The actual state of things. 

2. In contracts, the parties are bound to 
tell the truth in their dealings, and a devia¬ 
tion from it will generally avoid the con¬ 
tract ; Newl. on Contr. 352—3 ; 2 Burr. 
1011 ; 3 Campb. 285 ; and even conceal¬ 
ment, or suppressio ven\ will he considered 
fraudulent in the contract of insurance. 1 
Mars hiiifa Ins. 464 ; Peake’s N. P. C. 115 ; 
3 Campb. 154, 506. 

3. In giving his testimony, a witness is 
required to tell the truth, the whole truth, 
and nothing but the truth ; for the object 
in the examination of matters of fact, is to 
ascertain truth. 

4. When a defendant is sued civilly for 
slander or a libel, he may justify by giving 
the truth in evidence ; but when a criminal 
prosecution is instituted by the common¬ 
wealth for a libel, he cannot generally justify 
by giving the truth in evidence. 

5. The constitutions of several of the 
United States have made special provisions 
in favor of giving the truth in evidence in 
prosecutions for libels, under particular 
circumstances. In the constitutions of Penn¬ 
sylvania, Delaware, Tennessee, Kentucky, 
Ohio, Indiana and Illinois, it is declared, 
that in publications for libels on men in re¬ 
spect to their public official conduct, the 
truth may be given in evidence, when the 
matter published was proper for public in¬ 
formation. The constitution of New York 
declares, that in all prosecutions or indict¬ 
ments for libels, the truth may be given in 
evidence to the jury; and if it shall appear 
to the jury that the matter charged as 
libelous, is true, and was published with 
good motives and for justifiable ends, the 
party shall be acquitted. By constitutional 
provision in Mississippi and Missouri, and 
by legislative enactment in New Jersey* 
Arkansas, Tennessee, Act of 1805, c. 6 ; 
and Vermont, Rev. Stat. tit. 11, c. 25, s. 
68 ; the right to give the truth in evidence 
has been more extended: it applies to all 
prosecutions or indictments for libels* with¬ 
out any qualifications annexed in restraint 
of the privilege. Cooke on Def. 61. 


TUB, measures . In mercantile law, * 
tub is a measure containing sixty pounds 
weight of tea ; and from fifty-six to eighty- 
six pounds of camphor. Jacob's Law 
Diet. h. t. 

TUB-MAN, Eng \ law. A barrister who 
has a pre-audience in the Exchequer, and 
also one who has a particular place iD court, 
is so called. 

TUMBREL, punishment . A species of 
cart; according to Lord Coke, a dung-cart. 

2. This instrument, like the pillory, was 
used as a means of exposure; and according 
to some authorities, it seems to have been 
synonymous with the trcbucket or ducking 
stool. 1 Chit. Cr. Law, 797 ; 3 Inst. 219; 
12 Serg. & Rawle, 220. Vide Com. Dig. li. 
t. ; Burn’s Just. Pillory and Tumbrel. 

TUN, measure. A vessel of wine or oil, 
containing four hogsheads. 

TURBARY, Eng. law . A right to dig 
turf; an easement. 

TURNKEY. A person under the super¬ 
intendence of a jailor, whose employment is 
to open and fasten the prison doors and to 
prevent the prisoners from escaping. 

2. It is his duty to use due diligence, 
and he may be punished for gross neglect or 
wilful misconduct in permitting prisoners 
to escape. 

TURNPIKE. A public road paved with 
stones or other hard substance. 

2. Turnpike roads are usually made by 
corporations to which a power to make them 
has been granted. The grant of such power 
passes not only an easement for the road 
itself, but also so much land as is connected 
with it; as, for instance, for a toll house 
and a cellar under it, and a well for the use 
of the family. 9 Pick. R. 109. A turnpike 
is a public highway, and a building erected 
before the turnpike was made, though upon 
a part out of the travelled path, if continued 
there is a nuisance. 16 Pick. R. 175. Vide 
Road ; Street; Way. 

TURPIS CAUSA, contracts . A base or 
vile consideration, forbidden by law, which 
makes the contract void; as a contract, 
the consideration of which is the future 
illegal cohabitation of the obligee with the 
obligor. 

TURPITUDE. Everything done con¬ 
trary to justice, honesty, modesty or good 
morals, is said to be done with turpitude. 

TUTELAGE. State of guardianship; 
the condition of one who is subject to the 
control of a guardian. 

TUTOR, civil law. A person who has 
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boon lawfully appointed to the care of the 
person and property of a minor, 

2. By the laws of Louisiana minors 
under the age of fourteen years, if males, 
and under the age of twelve years, if females, 
are both, as to their persons and their estates, 
placed under the authority of a tutor. Civ. 
Code, art. *263. Above that age, and until 
their majority or emancipation, they are 
placed uuder the authority of a curator. 

Ibid. 

Tutor alienus, Eng. law. The name 
given to a stranger who enters into the 
lauds of an iufaut within the age of fourteen, 
and takes the profits. 

2. He may be called to an account by 
the infant, and be charged as guardian in 
socage. Litt. s. 124 ; Co. Litt. 89 b, 90 a ) 
Hargr. n. 1. 

Tutor proprius. The name given to 
one who is rightly a guardian in socage, 
in contradistinction, to a tutor alienus . 

IT v *) 

TUTORSHIP. The power which an 
individual, sui juris, has to take care of the 
person of one who is unable to take care of 
himself. Tutorship differs from curatorship, 
(q.v.) Vide Pro-curator; Pro-tutor; Under- 
tutor. 

TUTRIX. A woman who is appointed 
to the office of a tutor. 

TWELVE TABLES. The name given 
to a code of Roman laws, commonly called 
the Law of the Twelve Tables . (q. v.) 

TWENTY YEARS. The lapse of twenty 
years raises a presumption of certain facts, 
and after such a time, the party against 
whom the presumption has been raised, will 
be required to prove a negative to establish 
ki3 rights. 

2-—After twenty years from the time 
it became due, a bond will be presumed 
to have been paid. 2 Cranch, 180: 3 Day, 
239 : 1 McCord, 145 ; 2 N. & McC. 160 ; 
1 Bay. 482 ; 9 Watts, 441; 2 Speers, 357. 
And the same presumption arises that a 
judgment has been paid, if no steps have 
been taken . by the plaintiff for twenty 
years after its rendition, 3 Brev. 476 * 5 
Coud. 1. 1 

But the presumption of such payment 
is easily rebutted, by showing that interest 
has been regularly paid. 1 Bailey, 148 ; 
that the obligor has admitted it has not 
been paid; 2 Harring, 124; 9 N. H. Rep. 
u98; or other circumstances calculated to 
rebut the presumption. The proof of facts 
which show that the obligor was poor and 
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not likely to be able to pay the debt, is not 
sufficient. 5 Verm. 236. 

4. When a debt is payable in instalments 
and secured by a penal bond, the presump¬ 
tion of payment arising from lapse of time 
applies to each instalment as it falls due. 

3 Harring. 421. 

5. By the English act of limitation, 21 
Jac. 1, c. 16, the period during which a 
possessory action for land can be sustained 
is fixed at twenty years, so that an adverse 
possession of twenty years is a bar to an 
action of ejectment, and such lapse of time 
gives a possessory title to the land. This 
period has been adopted in many of the 
states of the Union, but there has been 
some variation in others. See Limitation 
of actions. 

6. But this statute did not affect incor¬ 
poreal hereditaments, which remained as 
before. In analogy to the act of limitation 
the courts presumed a grant after twenty 
years adverse possession. And new grants 
are presumed upon proof of an adverse, 
exclusive, and uninterrupted enjoyment of 
au incorporeal hereditament at the end of 
twenty years. And the burden of proving 
that the possession was adverse, that is, 
under a claim of title, with the knowledge 
or acquiescence of the owner of the land; 
and also that it was uninterrupted, rests 
on the party claiming such incorporeal here¬ 
ditaments. 3 Kent, 441; 1 Cheves, R. 2 ; 

4 Mason, 402 ; 2 Roll. Ab. 269; 2 Greenl. 
Ev. 444. 

7. The time of enjoyment of a former 
owner who is in privity with the claimant, 
can, in general, be joined to his own in 
order to make up the period of twenty years, 
as in the case ot the heir and ancestor, of 
grantor and grantee. 9 Pick. 251. But 
the enjoyment of a former owner whose 
title has escheated to the state by forfeiture, 
cannot be added to the time of the enjoyment 
of the grantee of the state. 2 Greenl. Ev. 
§ 543. 

TYBURN TICKET, Eng. law. A certi¬ 
ficate given to the prosecutor of a felon to 
conviction, is so called. 

2. By the 10 & 11 W. III., c. 23, the 
original proprietor or first assignee of such 
certificate is exempted from all and all 
manner of parish and ward offices within the 
parish or ward where the felony shall have 
been committed. Bac. Ab. Constable, C. 

TYRANNY, government . The violation 
of those laws which regulate the division 
and the exercises of the sovereign power 
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of the state. It is a violation of its con¬ 
stitution. 

TYRANT, government . The chief ma¬ 
gistrate of the state, whether legitimate or 
otherwise, who violates the constitution to 
act arbitrarily contrary to justice. Toull. 
tit. prcl. n. 32. 

2. The term tyrant and usurper are 
sometimes used as synonymous, because 
usurpers are almost always tyrants ; usurpa¬ 
tion is itself a tyrannical act, but properly 


speaking, the words usurper and tyrant 
convey different ideas. A king may become 
a tyrant, although legitimate, when he acts 
despotically ; while a usurper may cease to 
be a tyrant by governing according to the 
dictates of justice. 

3. This term is sometimes applied tc 
persons in authority who violate the laws 
and act arbitrarily towards others. Vide 
Despotism . 
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UBERRIMA FIDES. Perfect good 
faith ; abundant good faith. 

2. This phrase is used to express that a 
contract must be made in perfect good faith, 
concealing nothing; as in the case of in¬ 
surance, the insured must observe the most 
perfect good faith towards the insurer. 1 
Story, Eq. Jur. § 317 ; 3 Kent, Com. 283, 
4th ed. 

UK A AS, or UKASE. The name of a 
law or ordinance emanating from the czar 
of Russia. 

ULLAGE, com. law. When a cask is 
gauged, what it wants of being full is called 
ullage. 

ULTIMATUM. The last proposition 
made in making a contract, a treaty, and 
the like ; as, the government of the United 
States has given its ultimatum , has made 
the last proposition it will make to complete 
the proposed treaty. The word also means 
the result of a negotiation, and it comprises 
the final determination of the parties con¬ 
cerned in the object in dispute. 

ULTIMUM SUPPLICIUM. The last 
or extreme punishment; the penalty of 
death. 

ULTIMUS H2ERES. The last or re¬ 
mote heir; the lord. So called in contra¬ 
distinction to the hxredes proximus , (q. v.) 
and the hceredes remottores, (q. v.) Dalr. 
Feud. Pr. 110. 

UMPIRAGE. The decision of an um¬ 
pire. This word is used for the judgment 
of an umpire, as the word award is employed 
to designate that of arbitrators. 

UMPIRE. A person selected by two or 
more arbitrators, when they are authorized 


to do so by the submission of the parties, 
and they cannot agree as to the subject- 
matter referred to them, whose duty it is to 
decide the matter in dispute. Sometimes 
the term is applied to a single arbitrator, 
selected by the parties themselves. Kyd 
on Awards, 6, 75, 77 ; Caldw. on Arb. 38; 
Dane’s Ab. Index, h. t.; 3 Vin. Ab. 93; 
Com. Dig. Arbitrament, F; 4 Dali. 271, 
432; 4 Sco. N. S. 378 ; Bouv. Inst. In¬ 
dex, h. t. 

UNA VOCE. With one voice; unani¬ 
mously. 

UNALIENABLE. The state of a thing 
or right which cannot be sold. 

2. Things which are not in commerce, 
as public roads, are in their nature unalien¬ 
able. Some things are unalienable, in con¬ 
sequence of particular provisions in the law 
forbidding their sale or transfer, as pensions 
granted by the government. The natural 
rights of life and liberty are unalienable. 

UNANIMITY. Tiie agreement of all 
the persons concerned in a thing in design 
and opinion. 

2. Generally a simple majority (q. v.) 
of any number of persons is sufficient to do 
such acts as the whole number can do : for 
example, a majority of the legislature can 
pas 9 a law : but there are some cases in 
which unanimity is required ; for example, 
a traverse jury, composed of twelve indi¬ 
viduals, cannot decide an issue submitted 
to them, unless they are unanimous. 

UNCERTAINTY. That which is un¬ 
known or vague. Vide Certainty. 

UNCONDITIONAL. That which ifl 
without condition ) that which must be per- 



UNT> 


ITIsD 


formed without regard to what has happened 
or may happen. 

Uncon mriov Aii contract, contracts . 
One which does not depend upon any con¬ 
dition whatever. 1 Bouv. Inst. n. 730. 

UNCONSCIONABLE BARGAIN, con¬ 
tracts. A contract which no man in his 
senses, not under delusion, would make, on 
the one hand, and which no fair and honest 
man would accept, on the other, 4 Bouv. 
Inst. u. 3848. 

U NOON ST IT UTIO X AL. That which 

is contrary to the constitution. 

2. When an act of the legislature is re¬ 
pugnant or contrary to the constitution, it 
is, ipso fticfOy void. 2 Pet. R. 522 ; 12 
Wheat. 270 ; 3 Dali. 28G ; 4 Dali. 18. 

3. The courts have the power, and it 
is their duty, when an act is unconstitu- 
tional, to declare it to be so ; but this will 
not be done except in a clear case ; and, as 
an additional guard against error, the su¬ 
preme court of the United States refuses to 
take up a case involving constitutional ques¬ 
tions, when the court is not full. 9 Pet. 85. 
Vide 6 Cranch, 128 ; 1 Binn. 419 ; 5 Binn. 
355; 2 Pennsvl. 184 : 3 S. & 11. 169 ; 7 
Pick. 466 ; 13 Pick. 6(J ; 2 Yeatcs, 493 : 1 
Yirg. Gas. 20; 1 Blaekf. 206; 6 Rand. 
245 ; 1 Murph. 58 ; Harper, 385 ; 1 Breese, 
209 ; Pr. Dec. 64, 89 : 1 Rep. C6ns. Ct. 
267 ; l Car. Law Repos. 246 ; 4 Munr. 43; 
5 Hayw. 271; 1 Gowen, 550; 1 South. 
192; 2 South. 466: 7 N H. Rep. 65, 
66: 1 Chip, 237, 257; 10 Conn. 522; 
7 Gill & John. 7; 2 Litt. 90 ; 3 Desaus. 
476. 

UXCORE PRIT, ^leading. This bar- 
barous phrase of old French, which is the 
same with encore prtty yet ready, is used in 
a plea in bar to an action of debt on a 
bond due at a day past; when the defendant 
pleads a tender on the day it became due, 
and adds ;hat he is uncore prity still ready 
to pay the same. 3 Bl. Com. 303 ; Doct. 
PI. 526; Dane’s Ab. Index, h. t. Vide 
tout temps prist. 

UNDE NIHIL HABET. Of which 
she has nothing. When no dower had-been 
assigned to the widow during the time pre¬ 
scribed by law, she could, at common law, 
sue out a writ of dower unde nihil habet. 
3 Bl. Coin. 183. 

# UNDERLEASE, contracts. An aliena¬ 
tion by a tenant of a part of his lease, 
reserving to himself a reversion ; it differs 
from an assignment, which is a transfer of 
all the tenant’s interest in the lease. 3 Wils. 
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234 ; S. C. Bl. Rep. 766. And even a con¬ 
veyance of the whole estate by the lessee, 
reserving to himself the reut, with a power 
of reentry for non-payment, was held to be, 
not an assignment, but an underlease. Str. 
405. In Ohio it lias been decided that the 
transfer of only a part of the lands, though 
for the whole term, is an underlease ; 2 Ohio, 
R. 216; in Kentucky, such a transfer, on 
the contrary, is considered as an assignment 

4 Bibb. R. 538. 

2. In leases there is frequently intro 
duced a covenant, on the part of the lessee, 

• that he will not underlet the premises, noi 
assign the lease. This refers to the volun- 
tarv act of the tenant, and the covenant is 
not broken when the lease is transferred 
without any act on his part; as, if it be sold 
by the sheriff on execution, or by assignee: 
in bankruptcy, or by an executor. 8 T. R 
57 ; 3 M. & S. 353; 1 Vcs. 295. 

3. The uuderlcssor lias a right to dis 
train for the rent due to him, which th* 
assignor of a lease has not. The under - 
lessee is not liable personally to the originav 
lessor, nor is his property subject to his claim 

i for rent longer than while it is on the leased 
I premises, when it may be distrained upon. 

' The assignee of the lessee stands in a dif 
ferent situation. He is liable to an action 
by the landlord or his assignee for the rent, 
upon the ground of privity of estate. 1 Hill. 
Ab. 125, 6 ; 4 Kent, Com. 95 ; 9 Pick. R. 
52 ; 14 Mass. 487 ; 5 Watts, R. 134. Vide 
2 Bl. R. 766 : 3 Wils. 234 ; 4 Campb. 73 ; 
Bouv. Inst. Index, tit. Underletting. Vide 
Estate for years; Lease; Lessee; Notice to 
quit; Tenant for years. 

UNDER-SHERIFF. A deputy of a 
sheriff. The principal is called high-sheriff, 
and the deputy the under-sheriff. Vide 1 
Phil. Ev. Index, h. t. 

UNDER-TENANT. One who holds by 
virtue of an underlease, (q. v.) See Sub¬ 
tenant. 

UNDERTAKING, contracts. An en¬ 
gagement by one of the parties to a contract 
to the other, and not the mutual engage¬ 
ment of the parties to each other ; a promise. 

5 East. R. 17; 2 Leon. 224, 5; 4 B. & A. 
595. 

UNDERTOOK. Assumed; promised. 

2. This is a technical word which ought 
to be inserted in every declaration of as¬ 
sumpsit, charging that the defendant under¬ 
took to perform the promise which is the 
foundation of the suit; and this though the 
promise be founded on a legal liability, or 
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would be- implied in evidence. Bac. Ab. 
Assumpsit, F ; 1 Chit. PL 88, note p. 

UNDER-TUTOR, law of Louisiana. In 
every tutorship, there shall be an under- 
tutor, whom it shall be the duty of the 
judge to appoint at the time letters of 
tutorship are certified for the tutor. 

2. It is the duty of the under-tutor to 
act for the minor, whenever the interest of 
the minor is in opposition to the interest of 
the tutor. Civil Code, art. 300, 301 ; 1 
N. S. 40‘2 : 9 M. R. 643 ; 11 L. R. 189; 
Potli. I)es Personnes, partie prem. tit. 
6, s. 5, art. 2. Vide Pro-curator: Pro¬ 
tutor. 

UNDERWRITER, insurances . One 
who signs a policy of insurance, by which 
lie becomes an insurer. 

2. By this act he places himself, as to 
his responsibility, in the place of the insured. 
He may cause a re-insurance (q. v.) to be 
made for his benefit; and it is his duty to 
act with good faith, and, without quibbling, 
to pay all just demands against him for 
losses. -Marsh. Ins. 45. 

UNDIVIDED. That which is held by the 
same title by two or more persons, whether 
their rights are equal, as to value or quan¬ 
tity, or unequal. 

2. Tenants in common, joint-tenants, 
and partners, hold an undivided right in 
their respective properties, until partition 
has been made. The rights of each owner 
of an undivided thing extends over the whole 
and every part of it, totum in toto, et totum 
in qualibet parte . Vide Partition; Per my 
et per tout . 

UNICA TAXATIO, practice. The an¬ 
cient language of a special award of venire , 
where of several defendants, one pleads, 
and one lets judgment go by default, where¬ 
by the jury, w’ho are to try and assess 
damages on the issue, are also to assess 
damages against the defendant suffering 
judgment by default. Lee’s Diet. h. t. 

UNILATERAL CONTRACT, civil law . 
When the party to whom an engagement is 
made, makes no express agreement on his 
part, the contract is called unilateral, even 
in cases where the law attaches certain ob¬ 
ligations to his acceptance. Civ. Code of 
Lo. art. 1758. Code Nap. 1103. A loan 
of money, and a loan for use, are of this 
kind. Poth. Obi. part 1, c. 1, s. 1, art. 2 ; 
Lee. Elemen. § 781. 

UNINTELLIGIBLE. That which can¬ 
not be understood. 

2. When a law, a contract, or will, is | 


unintelligible, it has no effect whatever. 
Vide Construction, and the authorities there 
referred to. 

UNIO PROLIUM. A species of adop¬ 
tion used among the Germans; it signifies 
union of descent . It takes place when a 
widower, having children, marries a widow, 
who also has children. These parents then 
agree that the children of both marriages 
shall have the rights to their succession, as 
those which may be the fruits of their mar¬ 
riage. • Lee. Elem. § 187. 

UNION. By this w r ord is understood 
the United States of America ; as, all good 
citizens will support the Union. 

UNITED STATES OF AMERICA. 
The name of this country. The United 
States, now thirty-one in number, are Ala¬ 
bama, Arkansas, Connecticut, Delaware, 
Florida, Georgia, Illinois, Indiana, Iowa, 
Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Mississippi, Mis¬ 
souri, New Hampshire, New Jersey, New 
York, North Carolina, Ohio, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, 
Texas, Vermont, Virginia, Wisconsin, and 
California. 

2. The territory of which these states 
are composed was at one time dependent 
generally on the crown of Great Britain, 
though governed by the local legislatures of 
the country. It is not within the plan- 
of this work to give a history of the colonies : 
on this subject the reader is referred to 
Kent’s Com. sect. 10 ; Story on the Consti¬ 
tution, Book 1 ; 8 Wheat. Rep. 543 j Mar¬ 
shall, Hist. Colon. 

3. The neglect of the British govern¬ 
ment to redress grievances which had been 
felt by the people, induced the colonies to 
form a closer connexion than their former 
isolated state, in the hopes that by a union 
they might procure what they had sepa¬ 
rately endeavored in vain to obtain. In 
1774, Massachusetts recommended that a 
congress of the colonies should be assembled 
to deliberate upon the state of public affairs; 
and on the fourth of September of the fol¬ 
lowing year, the delegates to such a con¬ 
gress assembled in Philadelphia. Connec¬ 
ticut, Delaware, Maryland, Massachusetts, 
New Hampshire, New Jersey, New lork, 
North Carolina, Pennsylvania, . Rhode 
Island, South Carolina, and Virginia, were 
represented by their delegates; Georgia 
alone was not represented. This congress, 
thus organized, exercised de facto and de 
jure , a sovereign authority, not as the dele- 
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gated agents of the governments de facto 
of the colonies, but iu virtue of the original 
powers derived from the people. This, 
which was called the revolutionary govern¬ 
ment, terminated only when superseded by 
the confederated government under the 
articles of confederation, ratified in 1781. 
Serg. on the Const. Intr. 7, 8 . 

4 . The state of alarm and danger in 
which the colonies then stood induced the 
formation of a second congress. The dele¬ 
gates, representing all the states, met in 
M av, 1 ( 7o. This congress put the country 
in a state of defeuce, and made provisions 
for carrvincr on the war with the mother 

m? O 

country ; and for the internal regulations 
of which they were then in need ; and on 
the fourth day of July, 1776, adopted and 
issued the Declaration of Independence, 
(q. v.) The articles of confederation, (q. v.) 
adopted on the first day of March, 1781, 1 
Story on the Const. § 225 ; 1 Kent’s Comm. 
211, continued in force until the first Wed¬ 
nesday in March, 1789, when the present 
constitution was adopted. 5 Wheat. 420. 

5. The United States of America arc a 
corporation endowed with the capacity to 
sue and be sued, to convey and receive pro¬ 
perty. 1 Marsh. Dec. 177, 181. But it 
is proper to observe that no suit can be 
brought against the United States without 
authority of law. 

6 . The states, individually, retain all 
the powers which they possessed at the for¬ 
mation of the constitution, and which have 
not been given to congress, (q. v.) 

7. Besides the states which are above 
enumerated, there are various territories, 
(q. v.) which are a species of dependencies 
of the United States. New states may be 
admitted by congress into this union ; but 
no new state shall be formed or erected 
within the jurisdiction of any other state, 
nor any state be formed by the junction of 
two or more states, or parts of states, with¬ 
out the consent of the legislatures of the 
states concerned, as well as of congress. 
Const, art. 4,s. 3. And the United States 
shall guaranty to every state in this union, 
a republican form of government. Id. art. 
4, s. 4. 

See the names of the several states; and 
Constitution of the United States. 

UNITY, estates. An agreement or co¬ 
incidence of certain qualities in the title of 
a joint estate or an estate in common. 

2. In a joint estate there must exist 
four unities; that of interest , for a joint- 


tenant cannot be entitled to one period of 
duration or quantity of interest in lands, 
and the other to a different; one cannot be 
tenant for life, and the other for years : that 
of title, and therefore their estate must be 
created by one and the same act ; that of 
time, for tlx^ir estates must be vested at one 
and the same period, as well as by one and 
the same title ; and lastly, the unity of pos¬ 
session: hence joint-tenants are seised per 
my et per tout , or by the half or moiety and 
by all: that is, each of them has an entire 
possession, as well of every parcel as of the 
whole. 2 Bl. Com. 179—182; Co. Litt. 
188. 

3. Coparceners must have the unities 
of interest, title, and possession. 

4. In tenancies in common, the unity of 
possession is alone required, 2 BL Com. 
192; 2 Bouv. Inst. n. 1861-83. Vide 
Estate in Common: Estate in Joint-tenancy; 
Joint-tenants; Tenant in Common; Tenants , 
Joint. 

UNITY OF POSSESSION. This term 
is used to designate the possession by one 
person of several estates or rights. For 
example, a right to an estate to which an 
easement is attached, or the dominant estate, 
and to an estate which an easement encum¬ 
bers, or the servient estate, in such case the 
easement is extinguished. 3 Mason, Rep. 
172 ; Poph. 166; Latch, 153 ; and vide Cro. 
Jac. 121. But a distinction has been made 
between a thing that has being by pre¬ 
scription, and one that has its being ex jure 
naturcB; in the former case unity of pos¬ 
session will extinguish the easement; in the 
latter, for example, the case of a water 
course, the unity will not extinguish it. 
Poth. 166. 

2. By the civil code of Louisiana, art. 
801, every servitude is extinguished, when 
the estate to which it is due, and the estate 
owing it, are united in the same hands. 
But it is necessary that the whole of the two 
estates should belong to the same proprietor; 
for if the owner of one estate only acquires 
the other in part or in common with another 
person, confusion does not take effect. Vide 
Merger. 

UNIVERSAL LEGACY. A term used 
among civilians. An universal legacy 13 a 
testamentary disposition, by which the tes¬ 
tator gives to one or several persons the 
whole of the property which he leaves at his 
decease. Civil Code of Lo. art. 1599; 
Code Civ. art. 1003 ; Poth. Donations tes- 
tamentaires, c. 2 , sect. 1 9 § 2 
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UNIVERSAL PARTNERSHIP. The 
name of a species of partnership by which 
all the partners agree to put in common all 
their property, universorum bonorum , not 
only what they then have, but also what 
they shall acquire. Poth. Du Contr. de 
Societe, n. 29. 

2. In Louisiana, universal partnerships 
are allowed, but property which may accrue 
to one of the parties, after entering into the 
partnership, by donation, succession, or 
legacy, does not become common stock, and 
any stipulation to that effect, previous to 
the obtaining the property aforesaid, is void. 
Civ. Code, art. 2800. 

UNIVERSITY. The name given to 
certain societies or corporations which are 
seminaries of learning where youth are sent 
to finish their education. Among the 
civilians by this term is understood a cor¬ 
poration. 

UNJUST. That which is done against 
the perfect rights of another ; that which is 
against the established law; that which is 
opposed to a law which is the test of right 
and wrong, 1 Toull. tit. prel. n. 5; Aust. 
Jur. 276, n.; Hein. Leq. El. § 1080. 

UNKNOWN. When goods have been 
stolen from some person unknown, they may 
be so described in the indictment; but if 
the owner be really known, an indictment 
alleging the property to belong to some 
person unknown is improper. 2 East’s P. 
C. 651: 1 Hale, P. C. 512 ; Holt’s N. P. 
C. 596; S. C. 3 Engl. Common Law Rep. 
191; 8 C. & P. 773. Vide Indictment: 
Quidam. 

UNLAWFUL. That which is contrary 
to law. 

2. There are two kinds of contracts 
which are unlawful) those- which arc void, 
and those which are not. When the law 
expressly prohibits the transaction in respect 
of which the agreement is entered into and 
declares it to be void, it is absolutely so. 3 
Binn. R. 533. But when it is merely pro¬ 
hibited, without being made void, although 
unlawful, it is not void. 12 Serg. & Rawle. 
237; Cliitty, Contr. 230; 23 Aincr. Jur. 1 
to 23 ; 1 Mod. 35 ; 8 East, R. 236, 237; 
3 Taunt. R. 244; Hob. 14. Vide Condi¬ 
tion; Void . 

Unlawful assembly, crim. law. A dis¬ 
turbance of the public peace by three or 
more persons who meet together with an 
intent mutually to assist each other in the 
execution of some unlawful enterprise of a 
private natiue, with force and violence; if 


they move forward towards its execution, il 
is then a rout; (q. v.) and if they actually 
execute their design, it amounts to a riot, 
(q. v.) 4 Bl. Com, 140; 1 Piuss. on Or. 
254; Hawk. c. 65, s. 9 ; Com. Dig. Forcible 
Entry, D 10; Vin. Abr. Riots, &c.., A. 

UNLAWFULLY, pleadings . This word 
is frequently used in indictments in the 
description of the offence ; it is necessary 
when the crime did not exist at common 
law, and when a statute, in describing an 
offence which it creates, uses the word ; 1 
Moody, Cr. Cas. 339 : but it is unnecessary 
whenever t\]e crime existed at common law. 
and is manifestly illegal. 1 Cliitty, Crim. 
Law, *241; Hawk. B. 2, c. 25, s. 96 ; 2 
Roll. Ab. 82 ; Bac. Abr. Indictment, G 1; 
Cro. C. C. 38, 43. 

UNLIQUIDATED DAMAGES. Such 
damages as are unascertained. In general 
such damages cannot be set off. No interest 
will be allowed on unliquidated damages. 
1 Bouv. Inst. n. 1108. See Liquidated } 
Liquidated Damages . 

UNQUES, law French . Yet. This bar¬ 
barous word is frequently used in pleas; as, 
Ne unques executor, Ne unques guardian, 
Ne unques accouple ; and the like. 

UNSOUND MIND; UNSOUND ME¬ 
MORY. These words have been adopted 
in several statutes, and sometimes indiscri¬ 
minately used to signify, not only lunacy, 
which is periodical madness, but also a per¬ 
manent adventitious insanity as distinguished 
from idiocy. 1 Ridg. Pari. Cases, 518 ; 3 
Atk. 171. 

2. The term unsound mind seems to 
have been used in those statutes in the 


same sense as insane; but they have been 
said to import that tlije party was in some 
such state as was contradistinguished from 
idiocy and from lunacy, and yet such as 
made him a proper subject of a commission 
to inquire of idiocy and lunacy. Shelf, on 
Lun. 5 ; Ray, Med. Jur. Prel. § 8 ; Hals. 
Med. Jur. 336; 8 Vcs. 66; 19 Ves. 2S6; 
1 Beck’s Med. Jur. 573: Coop. Cli. Cas. 
108; 12 Vcs. 447; 2 Mad. Ch. Pr. 731, 


UNSOUNDNESS. Vide Crib-biting; 


Roaring; Soun dness . 

UNWHOLESOME FOOD. Food not 
fit to he eaten ; food which, if eaten, would 
be injurious. 

2. Although the law does not in general 
consider a sale to be a warranty or goodness 
of the quality of a personal chattel, yet it 
is otherwise with regard to food and liquoi 
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when sold for consumption. 1 Roll. Ab. 90, 
pi. 1 and 2. 

UPLIFTED HAND. When a man ac¬ 
cused of a crime is arraigned, he is required 
to raise his hand, probably in order to iden¬ 
tify the person who pleads. Perhaps for the 
same reason when a witness adopts a par¬ 
ticular mode of taking an oath, as when he 
does not swear upon the gospel, but upon 
Almighty God, he is requested to hold up 
his hand. 

URBAN. Relating to a city; but in a 
more general sense it signifies relating to 
houses. 

2. It is used in this latter sense in the 
civil code of Louisiana, articles 706 and 707. 
All servitudes are established either for the 
use of bouses or for the use of lands. Those 
of the first kind are called urban servitudes, 
whether the buildings to which they are due 
be situated in the city or in the country. 
Those of the second kind are called rural 
servitudes. 

3. The principal kinds of urban servi¬ 
tudes are the following: the right of sup¬ 
port ; that of drip ; that of drain, or of 
preventing the drain ; that of view or of 
lights, or of preventing the view or lights 
from being obstructed: that »f raising build¬ 
ings or walls ; or of preventing them from 
being raised ; that of passage; and that of 
drawing water. Vide 3 Toull. p. 441 ; Poth. 
Introd. au tit. 13 de la Coutume d’Orleans, 
n. 2 ; Introd. Id. n. 2. 

USAGE. Long and uniform practice. 
In its most extensive meaning this term in¬ 
cludes custom and prescription, though it 
differs from them: in a narrower sense, it is 
applied to the habits, inodes, and course of 
dealing which are observed in trade gene¬ 
rally, as to all mercantile transactions, or to 
some particular branches of trade. 

2. Usage of trade does not require to 
he immemorial to establish it; if it be 
known, certain, uniform, reasonable, and 
not contrary to law, it is sufficient. But 
evidence of a few instances that such a 
thing has been done does not establish a 
usage. 3 Watts, 178; 3 Wash. C. C. R. 
Io0 ; 1 Gallis. 443 ; 5 Binn. 287 ; 9 Pick. 
426 ; 4 B. & Aid. 210; 7 Pet. 1 ; 2 Wash. 
C. C. R. 7. 

3. The usages of trade afford ground 
upon which a proper construction may be 
given to contracts. By their aid the inde¬ 
terminate intention of parties and*the nature 
and extent of their contracts arising from 
mere implications or presumptions, and acts 
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of an equivocal character may he ascer¬ 
tained ; and the meaning of words and 
doubtful expressions may become known. 
2 Mete. 65 ; 2 Sumn. 569; 2 G. & J. 136 , 
13 Pick. 182 ; Story on Ag. § 77 ; 2 Kent, 
Com. 662, 3d ed.; 5 Wheat. 326 : 2 Car. A 
P. 525; 3 B. & Aid. 728; Park, on Ins. 
30; 1 Marsh. Ins. 186, n. 20 ; 1 Caines, 45 } 
Gilp. 356, 486; 1 Edw. Ch. R. 146; 1 N. 
& M. 519 ; 15 Mass. 433: 1 Hill, R. 270; 
Wright, R. 573 ; Pet. C. C. R. 230 ; 5 
Hamm. 436 ; 6 Pet. 715 ; 2 Pet. 148 ; 6 
Porter, 123 ; 1 Hall, 612 ; 9 Mass. 155 , 
9 Wheat. 582 ; 11 Wheat. 430 ; 1 Pet. 25, 
89. 

4. Courts will not readily adopt these 
usages, because they are not unfrcquently 
founded in mistake. 2 Sumn. 377. 

See 3 Chitt. Pr. 55; Story, Confl. of 
Laws, § 270; 1 Dali. 178; Vaugli. 169, 
383 ; Bduv. Inst. Index, h. t. 

USANCE, commercial law. The term 
usance comes from usage , and signifies the 
time which by usage or custom is allowed 
in certain countries, for the payment of a 
hill of exchange. Poth. Contr. du Change, 
n. 15. 

2. The time of one , two or three months 
after the date of the bill, according to the 
custom of the places between which the ex¬ 
changes run. 

3. Double or treble, is double or treble 
the usual time, and half usance is half the 
time. Where it is necessary to divide a month 
upon a half usance, which is the case when 
the usance is for one month or three, the 
division, notwithstanding the difference in 
the length of the months, contains fifteen 
days. 

USE, estates . A confidence reposed in 
another, who was made tenant of the land 
or terre tenant, that he should dispose of 
the land according to the intention of the 
cestui que use , or him to whose use it was 
granted, and suffer him to take the profits. 
Plowd. 352; Gilb. on Uses, 1; Bac. Tr. 
150,306; Cornish on Uses, 13; 1 Foul). 
Eq. 363; 2 Id. 7 ; Sanders on Uses, 2 , Co. 
Litt. 272, b; 1 Co. 121; 2 Bl. Com. 328 ; 

2 Bouv. Inst. n. 1885, et seq. 

2. In order to create a use, there must 
always he a good consideration ; though, 
when once raised, it may be passed by grant■ 
to a stranger, without consideration. Doct. 
& Stu., Dial. ch. 22, 23; Rob. lr. Conv. 
87, n. 

3. Uses were borrowed from the jidei 
commissum (q. v.) of the civil law; it waa 
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the duty of a Roman magistrate, the praetor 
jidei commissarius , whom Bacon terms the 
particular chancellor for uses, to enforce 
the observance of this confidence. Inst. 2, 
23, 2. 

4. Uses were introduced into England 
by the ecclesiastics in the reign of Edward 
III. or Richard II., for the purpose of avoid¬ 
ing the statutes of mortmain ; and the cle¬ 
rical chancellors of those times held them 
to be Jidei commissa , and binding in con¬ 
science. To obviate many inconveniencies 
and difficulties, which had arisen out of the 
doctrine and introduction of uses, the 
statute of 27 Henry VIII., c. 10, com¬ 
monly called the statute of uses, or in 
conveyances and pleadings, the statute for 
transferring uses into possession, was passed. 
It enacts, that “ when any person shall be 
seised of lands, &c., to the use, confidence 
or trust of any other person err body politic, 
the person or corporation entitled to the use 
in fee simple, fee tail, for life, or years, or 
otherwise, shall from thenceforth stand and 
be seised or possessed of the land, &c., of 
and in the like estate as they have in the 
use, trust or confidence; and that the 
estates of the persons so seised to the uses, 
shall be deemed to be in him or them that 
have the use, in such quality, manner, form 
and condition, as they had before in the 
use.” The statute thus executes the use ; 
that is, it conveys the possession to the use, 
and transfers the use to the possession ; 
and, in this manner, making the cestui que 
use complete owner of the lands and tene¬ 
ments, as well at law as in equity. 2 Bl. 
Com. 333 : 1 Sauhd. 254, note 6. 

5. A modern use has been defined to be 
an estate of right, which is acquired through 
the operation of the statute of 27 Hen. 
VIII., c. 10; and which, when it may 
take effect according to the rules of the 
common law, is called the legal estate; 
and when it may not, is denominated a use, 
with a term descriptive of its modification. 
Cornish on Uses, 35. 

6. The common law judges decided, in 
the construction of this statute, that a use 
could not be raised upon a use ; Dyer, 155 
A; and that on a feoffment to A and his 
heirs, to the use of B and his heirs, in trust 
for C and his heirs, the statute executed 
only the first use, and that the second was 
a mere nullity. The judges also held that, 
as the statute mentioned only such persons 
as were seised to the use of others, it did 
not extend to a term of years, or other 


chattel interests, of which a termor is not 
seised but only possessed. Bac. Tr. 335 ; 
Poph.. 76; Dyer, 369; 2B1. Com. 33o! 
The rigid literal construction of the statute 
by the courts of law again opened the doors 
of the chancery courts. 1 Madd. Ch. 448, 
450. 

Use, civil law. A right of receiving 
so much of the natural profits of a thing 
as is necessary to daily sustenance; it 
differs from usufruct, which is a right not 
only to use but to enjoy. 1 Browne’s Civ. 
Law, 184 ; Lemons Elem. du Dr. Civ. Rom. 
§ 414, 416. 

Use and occupation. When a con¬ 
tract has been made, either by express or 
implied agreement, for the use of a house 
or other real estate, where there was no 
amount of rent fixed and ascertained, the 
landlord can recover a reasonable rent in 
an action of assumpsit for use and occupa¬ 
tion. 1 Munf. R. 407 ; 2 Aik. R. 252 ; 7 
J. J. Marsh. 6 ; 4 Day, R. 228 ; 13 John. 

R. 240 : 13 John. R. 297 ; 4 H. & M. 161; 
15 Mass. R. 270 ; 2 Whart. R. 42 ; 10 S. 
& R. 251. 

2. The action for use and occupation is 
founded not on a privity of estate, but on a 
privity of contract; 3 S. & R. 500 ; C. & 
N. 19 : therefore it will not lie where the 
possession is tortious. 2 N. & M. 156; 3 

S. & R. 500 ; 6 N. H. Rep. 298 ; 6 Ham,. 
R. 371; 14 Mass. R. 95. See Arch. L. & 

T. 148. 

USEFUL. That which may be put into 
beneficial practice. 

2. The patent act of congress of July 
4, 1836, sect. 6, in describing the subjects 
of patents, mentions “ new and useful art,” 
and u new and useful improvement.” To 
entitle the inventor to a patent, his inven¬ 
tion must, to a certain extent, be beneficial 
to the community, and not be for an unlaw¬ 
ful object, or frivolous, or insignificant. 1 
Mason, 182 ; 1 Pet. C. C. R. 322 ; 1 Bald. 
303 : 14 Pick. 217 ; Paine, 203. 

USHER. This word is said to be derived 
from huissier , and is the name of an inferior 
officer in some English courts of law 
Arohb. Pr. 25. 

USUCAPTION, civil law . The manner 
of acquiring property in things by the lapse 
of time required by law. 

2. It differs from prescription, which has 
the same sense, and means, in addition, the 
manner of acquiring and losing, by the 
effect of time regulated by law, all sorts of 
rights and actions. Merl. Repert. mot 
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Prescription, tom. xii. page 671 ; Ajl. 
Pand. o*20 ; Wood's last. Civ. Law, 165 ; 
Lefous Elom. du Dr. Rom. § 437 ; 1 

Browne’s Civ. Law, 264, n.; Vattel, B. 2, 
c. 2, § 140. 

USUFRUCT, ciml law. The right of 
enjoying a thing, the property of which is 
vested in another, and to draw from the 
same all the profit, utility and advantage 
which it mav produce, provided it be with¬ 
out altering the substance of the thing. 

2. The obligation of not altering the 
substance of the thing, however, takes 
place only in the case of a complete usu¬ 
fruct. 

3. Usufructs are of two kinds ; perfect 
and imperfect. Perfect usufruct , which is 
of things which the usufructuary can enjoy 
without altering their substance, though 
their substance may be diminished or dete¬ 
riorated naturally by time or by the use 
to which they are applied ; as a house, a 
piece of land, animals, furniture and other 
movable effects. Imperfect or quasi usu¬ 
fruct , which is of things which would be 
useless to the usufructuary if he did not 
consume and expend them, or change the 
substance of them, as money, grain, liquors. 
Civ. Code of Louis, art. 525, et scq.; 1 
Browne’s Civ. Law, 184; Poth. Tr. du 
Douaire, n. 191; Ayl. Pand. 319; Poth. 
Pand. ton). 6, p. 91 ; Lemons El. du Dr. 
Civ. Rom. § 414 ; Inst. lib. 2, t. 4 ; Dig. 
lib. 7, t. 1, 1. 1 ; Code, lib. 3, t. 33; 1 
Bouv. Inst. Theolo. ps. 1, c. l,art. 2, p. 76. 

USUFRUCTUARY, civil law. One 
who has the right and enjoyment of an 
usufruct. 

2. Domat, with his usual clearness, 
points out the duties of the usufructuary, 
which are, 1. To make an inventory of the 
things subject to the usufruct, in the pre¬ 
sence of those havitig an interest in them. 
2. To give security for their restitution ; 
when the usufruct shall be at an end. 3. 
To take good care of the things subject to 
the usufruct. 4. To pay all taxes, and 
claims which arise while the thing is in his 
possession, as a ground-rent. 5. To keep 
the thing in repair at his own expense. 
Lois Civ. liv. 1, t. 11, s . 4. See Estate 
for life. 

USURPATION, torts . The unlawful 
assumption of the use of property which 
belongs to another; an interruption or the 
disturbing a man in his right and possession. 
Toral. Law Diet. h. t. 

2, According to Lord Coke, there are 


two kinds of usurpation. 1. When a stranger, 
without right, presents to a church, and his 
clerk is admitted; and, 2. When a subject 
uses a franchise of the king without lawful 
authority. Co. Litt. 277 b. 

Usurpation, government . The tyran¬ 
nical assumption of the goverp.ment by force, 
contrary to and in violation of the constitu- 

V 

tion of the country. 

USURPED POWER, insurance . By 
an article of the printed proposals which 
are considered as making a part of the con¬ 
tract of insurance it is provided, that “ No 
loss of damage by fire, happening by any 
invasion, foreign enemy, or any military or 
usurped power whatsoever will be made 
good by this company.” Lord Chief J. 
Wilmot, Mr. Justice Clive, and Mr. Justice 
Bathurst, against the opinion of Mr. Justice 
Gould, determined that the true import of 
the words usurped power in the proviso, was 
an invasion from abroad, or an internal re¬ 
bellion, where armies are drawn up against 
each other, when the laws are silent, and 
when the tiring of towns becomes unavoid¬ 
able ; but that those words could not mean 
the power of a common mob. 2 Marsh. 
Ins. 390. 

USURPER, government . One who as 
sumes the right of government by force, con 
trary to and in violation of the constitution 
of the country. Toull, Dr. Civ. n. 32. 
Vide Tyranny. 

USURY, contracts . The illegal profit 
which is required and received by the lendei 
of a sum of money from the borrower, for 
its use. In a more extended and improper 
sense, it is the receipt of any profit what¬ 
ever for the use of money: it is only in the 
first of these senses that usury will be here 
considered. 

2. To constitute a usurious contract the 
following are the requisites : 1. A loan ex¬ 
press or implied. 2. An agreement that 
the money lent shall be returned at all 
events. 3. Not only that the money lent 
shall be returned, but that for such loan a 
greater interest than that fixed by law shall 
be paid. 

3. —1. There must bo a loan in contem¬ 
plation of the parties; 7 Pet. S. C. Rep. 109 
1 Clarke, R. 252 ; and, if there he a loan, 
however disguised, the contract will be 
usurious, if it be so in other respects. Where 
a loan was made of depreciated bank notes 
to be repaid in sound funds, to enable the 
borrower to pay a debt he owed dollar for 
dollar, it was considered as not being usu- 
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rious. 1 Meigs, R. 585. The bona fide sale 
of a note, bond or other security at a greater 
discount than would amount to legal interest, 
is not, per se, a loan, although the note may 
be endorsed by the seller, and he remains 
responsible. 9 Pet. S. C. Rep. 103; 1 
Clarke, R. 30. But if a note, bond or 
other security be made with a view to evade 
the laws of usury, and afterwards sold for 
a less amount than the interest, the trans¬ 
action will be considered a loan; 2 Johns. 
Cas. 60: 3 Johns. Cas. 66 ; 15 Johns. R. 
44; 2 Dali. 92 ; 12 Serg. & Rawle, 46; 
and a sale of a man’s own note, endorsed 
by himself, will be considered a loan. It 
is a general rule that a contract, which, in 
its inception, is unaffected by usury, can 
never be invalidated by any subsequent 
usurious transaction. 7 Pet. S. C. Rep. 
109. On the contrary, when the contract 
was originally usurious, and there is a sub¬ 
stitution by a new contract, the latter will 
generally be considered usurious. 15 Mass. 
R. 96. 

4. —2. There must be a contract for the 
return of the money at all events; for if 
the return of the principal with interest, or 
of the principal only, depend upon a con¬ 
tingency, there can be no usury ; but if the 
contingency extend only to interest, and 
the principal be beyond the reach of hazard, 
the lender will be guilty of usury, if he re¬ 
ceived interest beyond the amount allowed 
by law. As the principal is put to hazard in 
insurances, annuities and bottomry, the par¬ 
ties may charge and receive greater interest 
than is allowed by law in common cases, 
and the transaction will not be usurious. 

5. —3. To constitute usury the borrower 
must not only be obliged to return the prin¬ 
cipal at all events, but more than lawful in¬ 
terest : this part of the agreement must be 
made with full consent and knowledge of 
the contracting parties. 3 Bos. & Pull. 
154. When the contract is made in a for¬ 
eign country the rate of interest allowed by 
the laws of that country may be charged, 
and it will not be usurious, although greater 
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than the amount fixed by law in this. Story, 
Confl. of Laws,§ 292. 

Vide, generally, Com. Dig. h. t.; Bac. 
Ab. h. t.; 8 Com. Dig. h. t.; Lilly’s Reg. 
h. t.; Dane’s Ab. h. t.; Petersdorff’s Ab. 
b. ft; Yin. Ab. b. t.; 2 Bl. Com. 454; 
Comyn on Usury, passim; 1 Pet. S. C. Rep. 
Index, h. t.; 1 Supp. to Ves. jr 307, 337 y 
Yelv. 47 ; 1 Yes. jr. 527 ; 1 Saund 295, 
note 1; Poth. h. t.; and the article *3hat o 
cism; Interest . 

UTERINE BROTHER, domestic rela¬ 
tions . A brother by the mother’s side. 

UTI POSSIDETIS. This phrase, which 
means as you possess , is used in international 
law, to signify that the parties to a treaty 
are to retain possession of what they have 
acquired by force during the war. 

TO UTTER, crim. law . To offer ; to 
publish. 

2. To utter and publish a counterfeit 
note is to assert and declare, directly or in¬ 
directly, by words or actions, that the note 
offered is good. It is not necessary that 
it should be passed in order to complete the 
offence of uttering. 2. Biun. R. 338, 9. 
It seems that reading out a document, 
although the party refuses to show it, is a 
sufficient uttering. Jebb’s Ir. Cr. Cas. 282. 
Vide East, P. C. 179: Leach, 251; 2 Stark. 
Ev. 378; 1 Moody, C. C. 166; 2 East, P. 
C. 974 ; Russ. & Ry. 113; 1 Phil. Ey. 
Index, h. t.; Roscoe’s Cr. Ev. 301. The 
merely showing a false instrument with in¬ 
tent to gain a credit, when there was no 
intention or attempt made to pass it, it 
seems would not amount to an uttering. 
Russ. & Ry. 200. Vide Ringing the 
change . 

UTTER BARRISTER, English law . 
Those barristers who plead without the bar, 
and are distinguished from benchers, or those 
who have been readers and who are allowed 
to plead within the bar, as the king’s coun¬ 
sel are. The same as ouster barrister. See 
Barrister . 

UXOR, civil law . A woman lawfully 
married. 
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VACANCY. A place which is empty. 
The term is principally applied to cases 
where an office is not filled. 

‘J. By the constitution of the United 
States, the president has the power to fill 
up vacancies that may happen during the 
recess of the senate. Whether the presi¬ 
dent can create an office and fill it during 
the recess of the senate, seems to have been 
much questioned. Story, Const. § 1553. 
See Seiix. Const. Law, ch. 31: 1 Breese, 
R. 70. 

VACANT POSSESSION, estates. An 
estate which has been abandoned by the 
tenant; the abandonment must be complete 
in order to make the possession vacant, and 
therefore if the tenant have goods on the 
premises, it will not be so considered. 2 
Chit. Rep. 177 : 2 Str. 1064 ; Bull. N. P. 
97 ; Coiuyn on Landl. & Ten. 507, 517. 

Vacant succession. An inheritance for 
which the heirs are unknown. 

VACANTIA BONA, civil law. Goods 
without an owner. Such goods escheat. 

TO VACATE. To annul, to render an 
act void ; as to vacate an entry which has 
been made on a record when the court has 
been imposed upon by fraud^ or taken by 
surprise. 

VACATION. That period of time be¬ 
tween the end of one term and beginning 
of another. During vacation, rules and 
orders are made in such case3 as are urgent, 
by a judge at his chambers. 

V ACC ARIA, old Engl, law, A word 
which is derived from vacca, a cow, and sig¬ 
nifies a dairy-house. Co. Lilt. 5 b. 

VADIUM, contracts, A pledge or 

suretv. 

* 

Vadium mortuum, contracts, A mort¬ 
gage or dead pledge; it is a security given 
by the borrower of a sum of money, by 
which he grants to the lender an estate in 
fee, on condition that if the money be not 
repaid at the time appointed, the estate so 
put in pledge shall continue to the lender 
as dead or gone from the mortgagor. 2 Bl. 
Com. 257 1 Pow. Mortg. 4. 

A r ADiUM VIVUM, contracts, A species of 
security by which the borrower of a sum of 
money, made over his estate to the lender, 


until he had received that sum out of the 
issues and profits of the land ; it was so 
called because neither the money nor the 
lands were lost, and were not left in dead 
pledge, but this was a living pledge, for the 
profits of the land were constantly paying 
off the debt. Litt. sect. 206 ; 1 Pow. on 
Mort. 3; Termcs de la Ley, li. t. 

VAGABOND. One who wanders about 
idly, who has no certain dwelling. The or- 
donnanccs of the French define a vagabond 
almost in the same terms. -Dalloz, Diet. 
Vagabondage. See Vattel, liv. 1, § 219, n. 

VAGRANT. Generally by the word 
j vagrant is understood a person who lives 
l idly, without any settled home; but this 
; definition is much enlarged by some sta- 
| tutes, and it includes those who refuse to 
work, or go about begging. See 1 Wils. R. 
331; 5 East, R. 339; 8 T. R. 26. 

VAGUENESS. Uncertainty. 

2. Certainty is required in contracts, 
wills, pleadings, judgments, and indeed in 
all the acts on which courts have to give a 
judgment, and if they be vague, so as not 
to be understood, they are in general inva¬ 
lid. 5 B. & C. 583 ; 1 Russ. & M. 116; 
1 Ch. Pract. 123. A charge of u frequent 
intemperance” and u habitual indolence” 
are vague and too general. 2 Mart. Lo. 
Rep. N. S. 530. See Certainty; Nonsense; 
Uncertainty, 

VALID. An act, deed, will, and the 
like, which has received all the formalities 
required by law, is said to be valid or good 
in law. 

VALUABLE CONSIDERATION, con- 
tracts. An equivalent for a thing purchased. 
Vide Vin. Ab. Consideration, B; 2 Bl. Com. 
297 ; Consideration. 

VALUATION. The act of ascertaining 
the worth of a thing; or it is the estimated 
worth of a thing. 

2. It differs from price, which does not 
always afford a true criterion of value, for 
a thing may be bought very dear or very 
cheap. In some contracts, as in the case of 
bailments or insurances, the thing bailed 
or insured is sometimes valued at the time 
of making the contract, so that if lost, no 
dispute may arise as to the amount of the 
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loss. 2 Marsh, /ns. 620 ; 1 Caines, 80 ; 2 
Caines, 30; Story, Bailni. § 253, 4 ; Park. 
Ins. 98; Weslc. Ins. h. t.; Stcv. on Av. 
part 2 ; Ben. on Ins. el). 4. 

VALUE, common law. This term has 
two different meanings. It sometimes ex¬ 
presses the utility of an object, and some¬ 
times the power of purchasing other goods 
with it. The first may be called value in 
use, the latter value in exchange. 

2. Value differs from price. The latter j 
is applied to live cattle and animals ; in a 
declaration, therefore, for taking cattle, they 
ought to be said to be of such a price ; and 
in a declaration for taking dead chattels or 
those which never had life, it ought to lay 
them to be of such a value. 2 Lilly’s Ab. 629. 

Value received. This phrase is usually 
employed in a bill of exchange or promissory 
note, to denote that a consideration has 
been given for it. 

2. The expression value received, when 
put* in a bill of exchange, will bear two 
interpretations: the drawer of the bill may 
be presumed to acknowledge the fact that 
he lias received value of the payee; 3 M. 
& S. 351 ; or when the bill has been made 
payable to the order of the drawer, it 
implies that value has been received by the 
acceptor. 5 M. & S. 65. In a promissory 
note, the expression imports value received 
from the payee. 5 13. & C. 360. 

VALUED POLICY. A valued policy 
is one where the value has been set on the 
ship or goods insured, and this value has 
been inserted in the policy in the nature of 
liquidated damages, to save the necessity of 
proving it in case of loss. 1 13ouv. Inst, 
n. 1230. 

VARIANCE, pleadings evidence. A dis¬ 
agreement or difference between two parts 
of the same legal proceeding, which ought 
to agree together. Variances arc between 
the writ and the declaration, and between 
the declaration and the evidence. 

2.—1. When the variance is a matter j 
of substance, as if the writ sounds in con¬ 
tract, and the other in tort, and e converso , 
or if the writ demands one thing or subject, 
and the declaration another, advantage may 
be taken of it, even in arrest of judgment; 
for it is the writ which gives authority to 
the court to proceed in any given suit, and, 
therefore, the court can have no authority 
to hear and determine a cause substantially 
different from that in the writ. Hob. 2/9 ; 
Cro. Eliz. 722. But if the variance is in 
oiatter of mere form , as in time or place, 


when that circumstance is immaterial, ad. 
vantage can only be taken of it by plea in 
abatement. l 7 elv. 120 ; Latch. 173; Bac. 
Ab. Abatement, I; Gould, PI. c. 5, § 98 ; 
1 Chit. PI. 438. 

3.—2. A variance by disagreement in 
some particular point or points only between 
the allegation and the evidence, when upon 
a material point, is as fatal to the party on 
whom the proof lies, as a total failure of 
evidence. For example ; the plaintiff de¬ 
clared in covenant for not repairing, pur¬ 
suant to the covenant in a lease, and stated 
the covenant, as a covenant to “repair when 
and as need should require:” and issue was 
joined on a traverse of the deed alleged. 
The plaintiff at the trial produced the deed 
in proof, and it appeared that the covenant 
was to u repair when and as need should 
require, and at farthest after notice the 
latter words having been omitted in the 
declaration. This was held to be a variance, 
because the additional words were material, 
and qualified the effect of the contract. 7 
Taunt. 385. But a variance in mere form 
or in matter quite immaterial , will not be 
regarded. Str. 690. Vide I Yin. Ab. 
41; 12 Y r in. Ab. 63; 21 Vin. Ab. 538 : 
Com. Dig. Abatement, G 8, II 7 ; Id. 
Amendment, D 7, 8, V 3: Bail, 11 7; Obli¬ 
gation, B 4 ; Pleader, C 14, 15, L 24, 30; 
Record, C, D, F ; Phil. Ev. Index, h. t.^ 
Stark. Ev. Index, h. t., Roscoe’s Ev. In¬ 
dex, h. t.; 18 E. C. L. R. 139,149, 153; 
1 Dough 194; 2 Salk. 659 ; Harr. Dig. h. t.; 
Chit, PI. Index, h. t.; United States Dig. 
Pleading II, d and e ; Bouv. Inst, Index, 
h. t. 

VASSAL, feudal law . This was the 
name given to the holder of a fief, bound to 
perform feudal service ; this word was then 
always correlative to that of lord, entitled 
to such service. 

2. The vassal himself might be lord of 
some other vassal. 

3. In aftertimes, this word was used to 
signify a species of slave who owed servi¬ 
tude/and was in a state of dependency on 
a superior lord. 2 Bl. Com. 53; Merl. 
Report. h. t. 

VECTIGALIA. Among the Romans 
this word signified duties which were paid 
to the prince for the importation and expor 
tation of certain merchandise. They differed 
from tribute, which was a tax paid by each 
individual. Code, 4, 61, 5 and 13. 

VEJ OURS. An obsolete word, which 
signified viewers or experts. (q« v.) 



YEN 


YEN 


621 


VENAL. Something that is bought. The 
term is generally applied in a bad sense; 
as, a venal office, is an office which has been 
purchased. 

VENDEE, contr. A purchaser; (q. v.) 
a buyer. 

VENDITION. A sale; the act of selling. 

VENDITIONI EXPONAS, practice . 
That you expose to sale. The name of a 
writ of execution, directed to the sheriff, 
commanding him to sell goods or chattels, 
and in some states, lands, which he has 
taken in execution by virtue of a fieri facias, 
and which remain unsold. 

2. Under this writ the sheriff is bound 
to sell the property in his hands, and he 
cannot return a second time, that he can get 
no buyers. Cowp. 40G ; and see 2 Saund. 
47, 1.; 2 Chit. Eep. 390; Com. Dig. Exe¬ 
cution, C 8; Grah. Pr. 359 ; 3 Bouv. Inst, 
n. 3395. 

VENDOR, contracts. A seller, (q. v.) 
One who disposes of a thing in consideration 
of money. Vide Pvrchaser ; Seller. 

VENIRE FACIAS, practice , crim. law. 
According to the English law, the proper 
process to be issued on an indictment for 
any petit misdemeanor, on a penal statute, 
is a writ called venire facias . 

2. It is in the nature of a summons to 
cause the party to appear. 4 Bl. Com. 18 ; 

1 Chit. Cr. Law, 351. 

Venire, or venire facias jtjratores, 
practice. The name of a writ directed to 
tbe sheriff, commanding him to cause to 
come from the body of the county, before 
the court from which it issued, on some day 
certain and therein specified, a certain num¬ 
ber of qualified citizens who are to act as 
jurors in the said court. Stepli. Pl. 104; 

2 Graydon’s Forms, 314; and see 6 Serg. 
& Rawle, 414; 21 Vin. Ab. 291; Com. 
Dig. Enquest, C 1, &c.; Id. Pleader, 2 S 
12, 3 0 20; Id. Process, D 8; 3 Chit. Pr. 
797. 

Venire facias be novo, practice. The 
name of a new writ of venire facias: this 
is awarded when, by reason of some irregu¬ 
larity or defect in the proceeding on the first 
venire, or the trial, the proper effect of that 
which has been frustrated, or the verdict 
become void in law : as, for example, when 
the jury has been improperly chosen, or an 
uncertain, ambiguous or defective verdict 
has been rendered. Steph. PI. 120 * 21 
Vin. Ab. 466: 1 Sell. Pr. 495. 

\ ENTE A REMERE. A term used 
in Louisiana, which signifies a sale made 


reserving a right to the seller to repurchase 
the property sold by returning the price 
paid for it. 

2. The time during which a repurchase 
may he made cannot exceed ten years, and, 
if by the agreement it so exceed, it shall Le 
reduced to ten years. The time fixed for 
redemption must be strictly adhered to, and 
cannot be enlarged by the judge, nor ex¬ 
ercised afterwards. Code 1545-1549. 

3. The following is an instance, of a 
vente a remere. A sells to B, for the pur¬ 
pose of securing B against endorsements, 
with a clause that “ whenever A should re¬ 
lieve B from such endorsements, without 
B’s having recourse on the land, then B 
would reconvey the same to A, for A’s own 
use.” This is a vente a remere , and until 
A releases B from his endorsements, the 
property is B’s, and forms no part of A’s 
estate. 7 N. S. 278. See 1 N. S. 528; 3 
L. R. 158: 4 L. R. 142; Troplong, Vente, 
cli. 6; 6 Toull. p. 257. 

YENTER or VENTRE. Signifies lit¬ 
erally the belly. In law it is used figura¬ 
tively for the wife : for example, a man has 
three children by the first, and one by the 
second venter. 

2. A child is said to be in ventre sa 
mere before it is born ; while it is a foetus. 

Venter inspicienbo, Eng. law. A writ 
directed to the sheriff, commanding him that, 
in the presence of twelve men, and as many 
women, he cause examination to be made, 
whether a woman therein named is with 
child or not; and if with child, then about 
what time it will be born ; and that ho 
certify the same. It is granted in a caso 
when a widow, whose husband had lands in 
fee simple, marries again soon after her 
husband’s death, and declares herself preg¬ 
nant by her first husband, and, under that 
pretext, withholds the lands from the next 
heir. Cro. Eliz. 506 ; Eleta, lib. 1, c. 15. 

VENUE, pleading. The venue is the 
county from which the jury are to come, 
who are to try the issue. Gould, PI. c. 3, 
§ 102 ; Archb. Civ. PL 86. 

2. As it is a general rule, that the place 
of every traversable fact stated in the plead¬ 
ings must be distinctly alleged, or at least 
that some certain place must be alleged for 
every such fact, it follows that a venue must 
be stated in every declaration. 

3. In local actions, in which the subject 
or thing to be recovered is local, the true 
venue must be laid ; that is, the action must 
be brought in that county where the cause 
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of action arose: among these are all real 
actions, and actions which arise out of some 
local subject, or the violation of some local 
rights or interest; as the common law ac¬ 
tion of waste, trespass quare clausum- fre'git , 
trespass for nuisances to houses or lands, 
disturbance of right of way, obstruction or 
diversion of ancient water-courses, &c. Com. 
Big. Action, N 4; Bac. Abr. Actions, 
Local, A a, 

4. In a transitory action, the plaintiff 
may lay the veuue in any county he pleases; 
that is, he may bring suit wherever he may 
find the defendant, and lay his cause of ac¬ 
tion to have arisen there, even though the 
cause of action arose in a foreign jurisdic¬ 
tion. Cowp. 161 ; Cro. Car. 444 ; 9 Johns. 
E. 67 ; Steph. PI. 306 ; 1 Chi tty, PI. 273 ; 
Archb. Civ. PI. 86. Vide, generally, Chit. 
PI. Index, h. t.; Steph. PI. Index, h. t.; 
Tidd^s Pr. Index, h. t.; Graham’s Practice, 
Index, h. t.; Com. Dig. Abatement, H 13; 
Id. Action, N 13 ; Id. Amendment, H 1 : 
Id. Pleader, S 9 ; 21 Yin. Ab. 85 to 169 ; 
1 Yern. 178; Yelv. 12 a; Bac. Ab. Ac¬ 
tions, Local and Transitory, B; Local 
Actions; Transitory Actions . 

YEE AY. This is an ancient manner of 
spelling vrai, true. 

2. In the English law, there are three kinds 
of tenants : 1. Veray , or true tenant , who is 
one who holds in fee simple. 2. Tenant by 
the manner , (q. v.) who is one who has a less 
estate than a fee which remains in the re¬ 
versioner. 3. Veray tenant by the manner , 
who is the same as tenant by the manner, 
with this difference only, that the fee simple, 
instead of remaining in the lord, is given by 
him or by the law to another. Hamm. A . 
P. 394. 

Veray tenant, or true tenant, Eng . 
law . One who holds a fee simple; in 
pleadings, he is called simply tenant. He 
differs from a tenant by the manner in this, 
that the latter holds a less estate than a fee 
which remains in the reversioner. 

2. A veray tenant hy the manner is the 
same as tenant by the manner, with this 
difference only, that the' fee simple, instead 
of remaining in the land, is given by him or 
by the law, to another. Ham. N. P. 394. 

VEEBAL. Parol; by word of mouth ; 
as verbal agreement; verbal evidence. Not 
in writing. 

Verbal note. In diplomatic language, 
a memorandum or note not signed, sent 
when an affair has continued a long time 
without any reply, in order to avoid the ap¬ 


pearance of an urgency, which, perhaps, the 
affair does not require; and, on the other 
hand, not to afford any ground for supposing 
that it is forgotten, or that there is no in¬ 
tention of not prosecuting it any further, 
is called a verbal note . 

\ erbal process. In Louisiana, by this 
term is understood a written account of any 
j proceeding or operation required by law, 
j signed by the person commissioned to ptr- 
, form the duty, and attested by the signa- 
1 ture of witnesses. Vide Proces Verbal . 

VEEDICT, practice . The unanimous 
decision made by a jury and reported to the 
court on the matters lawfully summit ted to 
them in the course of the trial of a cause. 

2. Verdicts are of several kinds, namely, 
privy and public, general, partial, and 
special. 

3. A privy verdict is one delivered 
privily to a judge out of court. A verdict 
of this kind is delivered to the judge after 
the jury have agreed, for the convenience 
of the jury, who after having given it, sepa¬ 
rate. This verdict is of no force whatever : 
and this practice being exceedingly liable 
to abuse, is seldom if ever allowed in the 
United States. 

4. A public verdict is one delivered in 
J open court. This verdict has its full effect, 
i and unless set aside is conclusive on the 

facts, and when judgment is rendered npen, 
it, bars all future controversy, in personal 
actions. A private verdict must afterwards 
1 be given publicly in order to give it any 
! effect. 

5. A general verdict is one by which 
the jury pronounce at the same time on the 

i fact and the law,' either in favor of the 
plaintiff or defendant. Co. Lit. 228: 4 
Bl. Com. 461; Code of Prac. of Lo. art. 
519. The jury may find such a verdict 
whenever they think fit to do so. 

6. A partial verdict in a criminal case, 
is one by which the jury acquit the defend¬ 
ant of a part of the accusation against him, 
and find him guilty of the residue: the fol¬ 
lowing are examples of this kind of a verdict, 
namely: when they acquit the defendant on 
one count and find him guilty on another, 
which is indeed a species of general verdict, 
as he is generally acquitted on one charge, 
and generally convicted on another ; when 
the charge is of an offence of a higher, and 
includes one of an inferior degree, the jury 
may convict of the less atrocious by finding 
a partial verdict. Thus, upon an indict¬ 
ment for burglary, the defendant may be 
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convicted of larceny, and acquitted of the 
nocturnal entry; upon an indictment for 
murder, he may be convicted of manslaugh¬ 
ter ; robbery may be softened to simple lar¬ 
ceny; a battery, into a common assault. ,1 
Chit. Cr. Law, 60 S, and the cases there 
cited. 

7. A special verdict is one by which the 
facts of the case arc put on the record, and 
the law is submitted to the judges. Lit. 
Sel. Cas. 376 ; Brccse, 176 ; 4 Rand. 504; 

1 Hen. & Muuf. 235 ; 1 AVash. C. C. 499 ; 

2 Mason, 31. The jury have an option, in¬ 
stead of fimliug the negative or affirmative 
of the issue, as in a general verdict, to find 
all the facts of the case as disclosed by the 
evidence before them, and, after so setting 
them forth, to conclude to the following 
effect: “ that they are ignorant, in point of 
law, on which side they ought upon those 
facts to find the issue; that if upon the 
whole matter the court shall be of opinion 
that the issue is proved for the plaintiff, 
they find for the plaintiff accordingly, and 
assess the damages at such a sum, etc.; but 
if the court are of an opposite opinion, then 
t tie v fiud vice versa.” This form of findiug 
is called a special verdict . In practice they 
have nothing to do with the formal prepara¬ 
tion of the special verdict. A^hen it is 
agreed that a verdict of that kind is to be 

V_✓ 

given, the jury merely declare their opinion 
as to any fact remaining in doubt, and then 
the verdict is adjusted without their further 
interference. It is settled, under the cor¬ 
rection of the judge, by the- counsel and at¬ 
torneys on either side, according to the 
state of the facts as found by the jury, with 
respect to all particulars on which they have 
delivered an opinion, and, with respect to 
other particulars, according to the state of 
facts, which it is agreed, that they ought to 
find upon the evidence before them. The 
special verdict, when its form is thus settled, 
is, together with the whole proceedings on 
the trial, then entered on record; and the 
question of law, arising on the facts found, 
is argued before the court in bank, and de¬ 
cided by that court as in case of a demurrer. 
If either party be dissatisfied with their de¬ 
cision, he may afterwards resort to a court 
of error. Stc ph. PI. 113; 1 Archb. Pr. 
189 , 3 Bl. Com. 377; Bac. Abr. Verdict, 
I), E. 

8. There is another method of finding a 
special verdict: this is when the jury find 
* verdict generally for the plaintiff, but 
subject nevertheless to the opinion of the 


judges or the court above on a special case 
stated by the counsel on both sides with 
regard to a matter of law. 3 Bl. Com. 
378; and see 19 Mass. R. 64; 11 Mass. 
R. 358. Sec, generally, Bouv. Inst. In¬ 
dex, h. t. 

VERIFICATION, pleading . Whenever 
new matter is introduced on either side, the 
plea must conclude with a verification or 
averment, in order that the other party may 
have an opportunity of answering it, Carth. 
337 ; 1 Lutw. 201 ; 2 AVils. 66 ; Dougl. 
60 ; 2 T. R. 576; 1 Saund, 103, n. 1; 
Com. Dig. Pleader, E. 

2. The usual verification of a pica 
containing matter of fact, is in these words, 
u And this he is ready to verify ,” &c. See 
1 Chit. PI. 537, 616 ; Lawes, Civ. PI. 144; 
1 Saund, 103, n. 1 ; AA r illes, R. 5; 3 Bl 
Com. 309. 

3. In one instance, however, new matter 
need not conclude with a verification, and 
then the pleader may pray judgment without 
it; for example, when the matter pleaded 
is merely negative. AVilles, R. 5 ; Lawes 
on PI. 145. The reason of it is evident, 
a negative requires no proof 5 and it would 
therefore be impertinent or nugatory for 
the pleader, who pleads a negative matter, 
to declare his readiness to prove it. 

Aerification, practice. The examina¬ 
tion of the truth of a writing ; the certi¬ 
ficate that the writing is true. Vide Authen¬ 
tication, 

VERMONT. The name of one of the 
new states of the United States of America. 
It was admitted by virtue of u An act for 
the admission of the state of Vermont into 
this Union / 5 approved February, 18,1791, 
1 Story’s L. U. S. 169, by which it is enacted, 
that the state of Vermont having petitioned 
the congress to be admitted a member of 
the United States, Be it enacted, &c., That 
on the fourth day of March, one thousand 
seven hundred and ninety-one, the said 
state, by the name and style of “ the state 
of Vermont,” shall be received and admitted 
into this Union, as a new and entire member 
of the United States of America. 

2. The constitution of this state was 
adopted by a convention holden at A^indsor, 
on the ninth day of July, one thousand 
seven hundred and ninety-three. The 
powers of the government arc divided into 
three distinct branches ; namely, the legisla¬ 
tive, the executive, and the judicial, 

3. —1. The supreme legislative power is 
vested in a house of representatives of the 
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freemen of the commonwealth or state of 
Vermont, ch. 2, § 2. The house of repre¬ 
sentatives of the freemen of this state shall 
consist of persons most noted for wisdom 
and virtue, to be chosen by ballot, by the 
freemen of every town in this state respec¬ 
tively, on the first Tuesday in September, 
annually forever. Ch. 2, § 8. The repre¬ 
sentatives so chosen, a majority of whom 
shall constitute a quorum for transacting 
any other business than raising a state tax, 
for which two-thirds of the members elected 
shall be present, shall meet on the second 
Thursday of the succeeding October, and 
shall be styled The General Assembly of 
the State of Vermont: they shall have power 
to choose their speaker, secretary of state, 
their clerk, and other necessary officers of 
the house—sit on their own adjournments— 
prepare bills, and enact them into laws— 
judge of the elections and qualifications 
of their own members; they may expel 
members, but not for causes known to their 
own constituents antecedent to their elec¬ 
tions ; they may administer oaths and affir¬ 
mations in matters depending before them, 
redress grievances, impeach state criminals, 
grant charters of incorporation, constitute 
towns, boroughs, cities, and counties : they 
may, annually, on their first session after 
their election, in conjunction with the coun¬ 
cil, or oftener if need be, elect judges of the 
supreme and several county and probate 
courts, sheriffs, and justices of the peace ; 
and also, with the council may elect major 
generals and brigadier generals, from time 
to time, as often as there shall be occasion ; 
and they shall have all other powers 
necessary for the legislature of a free and 
sovereign state: but they shall have no 
power to add to, alter, abolish, or infringe 
any part of this constitution. Ch. 2 § 9. 

4. —2. The supreme executive power 
is vested in a governor, or in his absence 
a lieutenant-governor, and council. Ch. 
2, § 3. The duties of the executive are 
pointed out by the second chapter of the 
constitution as follows: 

5. —§ 10. The supreme executive coun¬ 
cil of this state shall consist of a governor, 
lieutenant-governor, and twelve persons, 
chosen in the following manner, viz. The 
freemen of each town shall, on the day of 
the election, for choosing representatives to 
attend the general assembly, bring in their 
votes for governor, with his name fairly 
written, to the constable, who shall seal them 
up, and write on them, votes for the governor, 


and deliver them to the representative? 
chosen to attend the general assembly ; and 
at the opening of the general assembly 
there shall be a committee appointed out of 
the council aod assembly, who, after being 
duly sworn to the faithful discharge o£ their 
trust, shall proceed to receive, sort, and 
count the votes for the governor, and declare 
the person who has the major part of the 
votes to be governor for the year ensuing. 
And if there be no choice made, then the 
council and general assembly, by their joint 
ballot, shall make choice of a governor. 
The lieutenant-governor and treasurer shall 
be chosen in the manner above directed. 
And each freeman shall give in twelve votes, 
for twelve counsellors, in the same manner, 
and the twelve highest in nomination shall 
serve for the ensuing year as counsellors. 

6 . —§ 11. The governor, and, in his 
absence, the lieutenant-governor, with the 
council, a major part of whom, including 
the governor, or lieutenant-governor, shall 
be a quorum to transact business, shall 
have power to commission all officers, and 
also to appoint officers, except where provi¬ 
sion is, or shall be otherwise made by law, 
or this frame of government; and shall 
supply every vacancy in any office, occa¬ 
sioned by death, or otherwise, until the 
office can be filled in the manner directed 
by law or this constitution. 

7. They are to correspond with other 
states, transact business with officers of 
government, civil and military, and to 
prepare such business as may appear to 
them necessary to lay before the general 
assembly. They shall sit as judges to hear 
and determine on impeachments, taking to 
their assistance, for advice only, the judges 
of the supreme court. And shall have 
power to grant pardons, and remit fines, 
in all cases whatsoever, except in treason 
and murder; in which they shall have 
power to grant reprieves, but not to pardon, 
until after the end of the next session of 
the assembly ; and except in cases of im¬ 
peachment, in which there shall be no 
remission or mitigation of punishment, but 
by act of the legislature. 

8 . They are also to take care that the 
laws be faithfully executed. They are to 
expedite the execution of such measures as 
may be resolved upon by the general assem¬ 
bly. And they may draw upon the treasury 
for such sums as may be appropriated by 
the house of representatives. They may 
also lay embargoes, or prohibit the exporta- 
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tion of any commodity, for auy time not 
exceeding thirty days, in the recess of the 
house only. They may grant such licenses 
as shall be directed by law; and shall have 
power to call together the general assembly, 
when necessary, before the day to which 
they shall stand adjourned. The governor 
shall be cal'*tain general and command^ r-in- 
chief of the forces of the state, but shall 
not command iu persou, except advised 
thereto by the council, and then only so long 
as they shall approve thereof. And the 
lieutenant-governor shall, by virtue of his 
office, be lieuteuant-general of all the forces 
of the state. The governor or lieutenant- 
governor, and council shall meet at the time 
and place with the general assembly ; the 
lieutenant-governor shall, during the pre¬ 
sence of the commander-in-chief, vote and 
act as one of the council: and the governor, 
and, in his absence, the lieutenant-governor, 
shall, by virtue of their offices, preside in 
council, and have a casting, but no other 
vote. Every member of the council shall 
be a justice of the peace, for the whole state, 
by virtue of his office. The governor and 
council shall have a secretary, and keep fair 
books of their proceedings, wherein auy 
councillor may enter his dissent, with his 
reasons to support it; and the governor 
may appoint a secretary for himself and his 
council. 

9. —§ 16. To the end that laws, before 
they are enacted, may be more maturely 
considered, and the inconvenience of hasty 
determinations, as much as possible, pre¬ 
vented, all bills which originate in the as¬ 
sembly shall be laid before the governor 
and council for their revision and concur¬ 
rence, or proposals of amendment; who 
shall return the same to the general assem¬ 
bly, with their proposals of amendment, if 
any, in writing: and if the same are not 
agreed to by the assembly, it shall be in the 
power of the governor and council to sus¬ 
pend the passing of such bill until the next 
session of the legislature : Provided, that 
if the governor and council shall neglect or 
refuse to return any such bill to the assem¬ 
bly, with written proposals of amendment, 
withiD five days, or before the rising of the 
legislature, the same shall become a law. 

10. —§ 24 . Every officer of state, whether 

judicial or executive, shall be liable to be 
impeached by the general assembly, either 
when in office or after his resignation or 
removal, for mal-administration. All im¬ 
peachments shall be before the governor or 
VoL. II.—Q q , 
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lieutenant governor and council, who shall 
hear and determine the same, and may 
award costs ; and no trial or impeachment 
shall be a bar to a prosecution at law. 

11. —3. The judicial power is regulated 
by the second chapter of the constitution, 
as follows : 

12. —§ 4. Courts of justice shall be 
maintained in every county in this state, 
and also in new counties, when formed ; 
which courts shall be open for the trial of 
all causes proper for their cognizanco; and 
justice shall be therein impartially adminis 
tered, without corruption or unnecessary 
delay. The judges of the suprome court 
shall be justices of the peace throughout 
the state; and the several judges of the 
county courts, in their respective counties, 
by virtue of their office, except in the trial 
of such causes as may be appealed to the 
county court. 

13. —§ 5. A future legislature may, when 
they shall conceive the same to be expedient 
and necessary, erect a court of chancery, 
with such powers as are usually exercised 
by that court or as shall appear for the in¬ 
terest of the commonwealth : Provided, they 
do not constitute themselves the judges of 
the said court. 

VERSUS. Against; as A B versus C D 
This is usually abbreviated v . 

VERT. Everything bearing green leaves 
in a forest. Bac. Ab. Courts of the Forest; 
Manwood, 146. 

VESSEL, mar. law . A ship, brig, sloop 
or other craft used in navigation. 1 Boul. 
Paty, tit. 1, p. 100. See Ship . 

2. By an act of congress, approved 
July 29, 1850, it is provided that any per¬ 
son, not being an owner, who shall on the 
high seas, wilfully, with intent ip burn or 
destroy, set fire to any ship or other vessel, 
or otherwise attempt the destruction of such 
ship or other vessel, being the property of 
any citizen or citizens of the United States, 
or procure the same to be done, with the 
intent aforesaid, and being thereof lawfully 
convicted, shall suffer imprisonment to hard 
labor, for a term not exceeding ten years, 
nor less than three years, according to the 
aggravation of the offence. 

TO VEST, estates. To give an imme¬ 
diate fixed right of present or future enjoy¬ 
ment; an estate is vested in possession, 
when there exists a right of present enjoy¬ 
ment ; and an estate is vested in interest, 
when there is a present fixed right of futuro 
enjoyment. Fearne on Rem. 2; vide 2 Rop, 
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on Leg. 757 ; 8 Com. Dig. App. h. t.; 1 
Vcrn. 323, n.; 10 Vin. Ab. 230; 1 Suppl. 
to Ves. jr. 200, 242, 315, 434 ; 2 Id. 157; 
5 Ves. 511. 

VESTED REMAINDER, estates. One 
by which a presont intorcst passes to the 
party, though to be enjoyed in future ), and 
by which the estate is invariably fixed to 
remain to a determinate person, after the 
particular estate lias been spent. 2 Bouv. 
Inst. n. 1831. Vide Remainder. 

VESTURE OF LAND. By this phrase 
is meant all things, trees excepted, which 
grow upon the surface of the land, and 
clothe it externally. 

2. lie who has the vesture of land has 
a right, generally, to exclude others from 
entering upon the superficies of the soil. 
1 Inst. 4, b ; Hamm. N. P. 151 , see 7 East, 
R. 200 ; 1 Ventr. 393 ; 2 Roll. Ab. 2. 

VETERA STATUTA. The name of 
vetera statuta , ancient statutes, has been 
given to the statutes commencing with 
Magna Charta, and ending with those of 
Edward II. Crabb’s Eng. Law, 222. 

VETO, legislation . This is a Latin word 
signifying, I forbid. 

2. It is usually applied to the power of 
the president of the United States to nega¬ 
tive a bill which lias passed both branches 
of the legislature. The act of refusing to 
sign such a bill, and the message which is 
6ent to congress assigning the reasons for a 
refusal to sign it, are each called a veto. 

3. When a bill is engrossed, and has 
received the sanction of both houses, it is 
transmitted to the president for his appro¬ 
bation. If he approves of it, he signs it. 
If he does not, he sends it, with his objec¬ 
tions, to the house in which it originated, 
and that house enter the objections on their 
journals, and proceed to reconsider the bill. 
Const. U. S. art. I., s. 7, cl. 2. Vide Story 
on the Const. § 878 ; 1 Kent, Com. 239. 

4. The governors of the several states 
have generally a negative on the acts of 
the legislature. When exercised with due 
caution, the veto power is some additional 
security against inconsiderate and hasty 
legislation, or where bills have passed 
through prejudice or want of due reflection. 
It wus, however, mainly intended as a 
weapon in the hands of the chief magistrate 
to defend the executive department from 
encroachment and usurpation, as well as a 
just balance of the constitution. 

5. The veto power of the British sove¬ 
reign has not been exercised for more than 


! ^ century. It was exercised once durin * 
the reign of Queen Anne. Edinburgh Rev." 
10th vol. 411, &c,; Parke ’s Lectures, 120. 
But anciently the king frequently replied 
Le roy s'avisera, which was in effect with¬ 
holding his assent. In France the king had 
the initiative of all laws, but not the veto. 
See 1 Toull. art. 39; and see Nos. 42, 52, 
note 3. 

VEXATION. The injury or damage 
which is suffered in consequence of the 
tricks of another. 

VEXATIOUS SUITS, torts. A vexa¬ 
tious suit is one which has been instituted 
maliciously, and without probable cause, 
whereby a damage has ensued to the de¬ 
fendant. 

2. The suit is cither a criminal prosecu¬ 
tion, a conviction before a magistrate, or a 
civil action. The suit need not be alto¬ 
gether without foundation ; if the part which 
is groundless has subjected the party to an 
inconvenience, to which he would not have 
been exposed had the valid cause of com 
plaiut alone have been insisted on, it is in¬ 
jurious. 4 Taunt. 616 ; 4 llep. 14; 1 Pet. 
C. C. Rep. 210 ; 4 Serg. & Rawle, 19, 23. 

3. To make it vexatious, the suit must 
have been instituted maliciously . As ma¬ 
lice is not in any case of injurious conduct 
necessarily to be inferred from the total 
absence of probable cause for exciting it, 
and in the present instance the law will 
not allow it to be inferred from that ch> 
cumstance, for fear of being mistaken, it 
casts upon the suffering party the onus of 
proving express malice. 2 Wils. R. 307 ; 

2 Bos. & Pull. 129 ; Cartli. 417 ; but see 
wliat Gibbs, C. J., says in Berley v. Be- 
thune, 5 Taunt. 583 ; see also 1 Pet. 0. C. 
R. 210 ; 2 Browne’s R. Appx. 42, 49; Add. 
R. 270. 

4. It is necessary that the prosecution 
should have been carried on without pro¬ 
bable cause. The law presumes that pro¬ 
bable cause existed until the party aggrieved 
can show to the contrary. Hence lie i.s 
bound to show the total absence of probable 
cause. 5 Taunt. 580; 1 Campb. R. 199. 
See 3 Dow. Rep. 160; 1 T. Rep. 520 ; Bui. 
N. P. 14; 4 Burr. 1974 ; 2 Bar. & C. 693 ; 

4 Dow. & R. 107; 1 Car. R. 138, 201; 1 
Gow, Rep. 20; 1 Wils. 232 ; Cro. Jac. 191. 
He is also under the same obligation when 
the original proceeding was a civil action. 

2 Wils. 307. 

5. The damage which the party injured 
sustains from a vexatious suit for a crime j 
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is either to his person, his reputation, his | 
estate or his relative rights. 1. Whenever j 
imprisonment is occasioned by a malicious ‘ 
unfounded criminal prosecution, the injury 
is complete, although the detention may j 
have been momentary, and the party re- j 
leased on bail. Garth. 416. 2. When the 

bill of indictment contains scandalous as¬ 
persions likely to impair the reputation of | 
the accused, the damage is complete. See 
12 Mod. 210 : 2 B. & A. 494; 3 Dow. & j 
R. 669. 3. Notwithstanding his person is 

left at liberty, and his character is un- | 
stained by the proceedings, (as where the 
indictment is for a trespass, Garth. 416,) yet 
if he necessarily incurs expense in defend¬ 
ing himself against the charge, he has a 
right to have his losses made good. 10 
Mod. 143 : Id. 214 : Gilb. 185 ;"S. C. Str. 
973. 4. If a master loses the services and 

assistance of his domestics, in consequence 
of a vexatious suit, he may claim a compen¬ 
sation. Ham. N. P. 275. With regard to 
a damage resulting from a civil action, 
when prosecuted in a court of competent 
jurisdiction, the only detriment the party 
can sustaiu, is the imprisonment of his per¬ 
son, or the seizure of his property, for as 
to any expense he may be put to, this, in 
contemplation of law, has been fully com¬ 
pensated to him by the costs adjudged. 4 
Taunt. 7; 2 Mod. 306; 1 Mod. 4. But 
where the original suit was coram non judice , 
the party as the law formerly stood, neces¬ 
sarily incurred expense without the power 
of remuneration, unless by this action, be¬ 
cause any award of costs the court might 
make would have been a nullity. How¬ 
ever, by a late decision such an adjudication 
was holden unimpeachable, and that the 
party might well have an action of debt to 
recover the amount. 1 Wils. 316. So that 
the law, in this respect, seems to have taken 
a new turn, and, perhaps, it would now he 
decided, that no action can under any other 
circumstances but imprisonment of the per¬ 
son or seizure of the property, be maintained 
for suing in an improper court. Vide Carth. 
189. 

See, in general, Bac. Abr. Action on the 
ease, H ; Vin. Abr. Actions, H c ; Com. 
Dig. Action upon the case upon desceit; 5 
Amer. Law Journ. 514; Yelv. 105, a note 
2 ; Bull. N. P. 13 ; 3 Selw. N. P. 535 ; 
Notes on Co. Litt. 161, a, (Day’s edit.) ; 1 
flaund. 230, n.,4 ; 3 Bl. Com. 126, n. 21, 
(Chit, edit.): this Diet. tit. Malicious 
Prosecution . 


VEXED QUESTION, vexata qi/ccstio . 
A question or point of law often dis¬ 
cussed or agitated, but not determined nor 
settled. 

VI ET AltMIS. With force and arms. 
When a man breaks into another’s closo vi 
et armdsy he may be opposed force by force, 
for there is no time to request him to go 
away. 2 Salk. 641; 8 T. K. 78, 357. 

2. These words are universally inserted 
in a writ of trespass, because they point out 
that the act has been done with force, and 
they arc technical words to designate this 
offence. Ham. N. P. *4, 10, 12; 1 Chit. 

PI. 122 to 125 : and article Force . 

/ 

VIA. A cart-way, which also includes 
a foot-way and a horse-way. Vide Way. 

VIABLE, Vi tee habitis, capable of living. 
This is said of a child who is born alive in 
such an advanced state of formation as to 
be capable of living. Unless lie is horn 
viable he acquires no rights and cannot 
J transmit them to his heirs, and is considered 
' as if lie had never been born, 
j 2. This term is used in the French law, 
Toull. Dr. Civ. Fr. tome 4, p. 101 ; it 
would be well to engraft it on our own 
Vide Traill. Med. Jur. 46, and Dead Born . 

VIABILITY, med. jur. An aptitude to 
live after birth: extra uterine life. 1 
Briand. Med. Leg. lere partie, e. 6, art. 2. 
See 2 Sav. Dr. Rom. Append. III. for a 
learned discussion of this subject. 

VICE. A term used in the civil law 
and in Louisiana, by which is meant a 
defect in a thing; an imperfection. For 
example, epilepsy in a slave, roaring and 
erib-biting in a horse, are vices. Red¬ 
hibitory vices are those for which the seller 
will he compelled to annul a sale, and take 
back the thing sold. Poth. Vente, 203 ; 
Civ. Code of Lo. art. 249S to 2507 ; 1 Duv. 
n. 396. 

Vice-Admiral. The title of an officer 
in the navy ; the next in rank after the 
admiral. In the United States we have no 
officer by this name. 

Vice-chancellor. The title of a judi¬ 
cial officer who decides causes depending in 
the court of chancery ; his opinions may 
be reversed, discharged or altered by the 
chancellor. 

Vice-consul. An officer who performs 
the duties of a consul within a part of the 
district of a consul, or who acts in the place 
of a consul. Vide 1 Phil. Ev. 306. 

Vice-president of the United States. 

The title of the second officer, in point of 
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rank, in the government of the United The erection of buildings which obstruct a 
States. man’s view, therefore, is not unlawful, and 

2 . To obtain a correct idea of the law such buildings cannot be considered a nui- 
relating to this officer, it is proper to consider, sance. 9 Co. R. 58 b. Vide Ancient 
1. His election. 2. The duration of his office. Lights; Nuisance. 

3. His duties. View, demand of, practice . In most 

3. —1. He is to be elected in the manner real and mixed actions, in order to ascertain 

pointed out under the article President of the identity of land claimed with that in 
the United States, (q. v.) Sec, also, 3 the tenant’s possession, the tenant is allowed, 
Story on the Const. § 1447, et seq. after the demandant has counted, to demand 

4. —2. His office in point of duration is a view of the land in question ; or if the 
coextensive w r ith that of the president. subject of claim be rent, or the like, a view 

5. —3. The fourth clause of the third of the land out of which it issues. Yin. 

section of the first article of the constitution Abr. View ; Com. Dig. View ; Booth, 37 ; 
of the United States, directs, that “ the vice- 2 Saund. 45 b; 1 Reeves’ Hist. 435. 
president of the United States shall be This, however, is confined to real or mixed 
president of the senate, but shall have no actions ; for in personal actions the view 
vote unless they be equally divided.” And does not lie. In the action of dower unde 
by article 2, s. 1, clause 6, of the constitu- nihil habet, it has been much questioned 
tion, it is provided, that u in case of the j whether the view be demandable or not; 2 
removal of the president from office, or of ■ Saund. 44, n, 4; and there are other real 
his death, resignation, or inability to dis- and mixed actions in which it is not allowed, 
charge the powers and duties of the said , The view being granted, the course of pro¬ 
office, the same shall devolve on the vice- j ceeding is to issue a writ, commanding the 
president.” j sheriff to cause the defendant to have a view 

6 . When the vice-president exercises of the land. It being the interest of the 

the office of president, he is called the Pre- demandant to expedite the proceedings, the 

sident of the United States. duty of suing out the writ lies upon him, 

Vice versa. On the contrary; on oppo- and not upon the tenant; and when, in 
site sides. * obedience to its exigency, the sheriff causes 

VIOECOMES. The sheriff. view to be made, the demandant is to show 

Vicecomes non misit breve. The to the tenant, in all ways possible, the * 
sheriff did not send the writ. An entry thing in demand with its metes and bounds, 
made on the record when nothing has been On the return of the writ into court, the 

done by virtue of a writ which has been demandant must count de novo ; that is, 

directed to the sheriff. | declare again ; Com. Dig. Pleader, 2 Y 3 ; 

VICENAOE. The neighborhood; the Booth, 40; and the pleadings proceed to 
venue, (q. v.) j issue. 

VICINETUM. The neighborhood; vici- j 2. This proceeding of demanding view, 
nage ; the venue. Co. Litt. 158 b. j is, in the present rarity of real actions, 

VICONTIEL. Belonging to the sheriff. , unknown in practice. 

VIDELICET. A Latin adverb signifying j VIEWERS. Persons appointed by the 
to wit, that is to say, namely, scilicet, (q. v.) courts to see and examine certain matters, 
This word is usually abbreviated viz . j and make a report of the facts together 

2. The office of the videlicet is to mark, j with their opinion to the court. In practice 
that the party does not undertake to prove they are usually appointed to lay out roads 
the precise circumstances alleged, and in and the like. Vide Experts . 
such case he is not required to prove them. VIUILANCE. Proper attention in pro- 
Steph. PL 309 ; 7 Cowen, R. 42 • 4 John, per time. 

R. 450; 3 T. R. 67, 643 ; 8 Taunt. 107; 2. The law requires a man who has a 

G-reenL Ev. § 60 ; 1 Litt. R. 209. Vide claim to enforce it in proper time, while 
Yelv. 94 ; 3 Saund. 291 a, note; New Rep. the adverse party has it in his power to 
*465, note; Dane’s Ab. Index, h. t.; 2 Pick, defend himself; and if by his neglect to do 
214, 222 ; 16 Mass. 129. so, ^ ie cannot afterwards establish such 

VIEW! A prospect. claim, the maxim vigilantibus non dor mien- 

2 . Every one is entitled to a view from tibus leges subserviuntj acquires full force 
his premises, hut he thereby acquires no in such case. For example, a claim not 
right over the property of his neighbors, sued for within the time required by the 



VIO 


VIR 


620 


acts of limitation, will be presumed to be 
paid ; and the mere possession of corporeal 
real property, as if in fee simple, and with- 
out admitting any other ownership for sixty 
years, is a sufficient title against all the 
world, and cannot be impeached by any dor¬ 
mant claim. See 3 Bl. Com. 196, n ; 4 Co. 
11 b. Vide Twenty years . 

Y1LL. In England this word was used 
to signify the parts into which a hundred or 
wapentake was divided. Fortesc. Be Laud, 
eh. 24. See Co. Litt. 115 b. It also 
signifies a town or city. Barr, on the 
Stat. 133. 

VILLAIN. An epithet used to cast con¬ 
tempt and contumely on the person to whom 
it is applied. 

2. To call a man a villain in a letter 
written to a third person, will entitle him 
to an action without proof of special damages. 
1 Bos. & Pull. 331. 

VILLEIN, Engl, law . A species of slave 
during the feudal times. 

2. The feudal villein of the lowest order 
was unprotected as to property, and sub¬ 
jected to the most ignoble services ; but his 
circumstances were very different from the 
slave of the southern states, for no person 
was, in the eye of the law, a villein, except 
as to his master; in relation to all other 
persons he was a freeman. Litt. Ten. s. 
189, 190 ; Hallam’s View of the Middle 
Ages, vol. i. 122, 124 ; vol. ii. 199. 

VILLENOU3 JUDGMENT, punish- 
meats . In the English law it was a judg¬ 
ment given by the common law in attaint, 
or in cases of conspiracy. 

2 . Its effects were to make the object of 
it lose his liberam legem , and become infa¬ 
mous. He forfeited his goods and chattels, 
and his lands during life ; and this barbarous 
judgment further required that his lands 
should be wasted, his houses razed, his 
trees rooted up, and that his body should 
be' cast into prison. He could not be a 
juror or witness. Burr. 996, 1027 ; 4 Bl. 
Com. 136. 

VINCULO MATRIMONII. A di vorce 
a vinculo matrimonii, is one from the bonds 
of matrimony. Such a divorce generally 
enables the parties to marry again. 

VINDICATION, civil law . The claim 
made to property by the owner of it. 1 
Bell’s Com. 281, 5th ed. See Rgvendication. 

VIOLATION. An act done unlawfully 
and with force. In the English stat. of 25 
E. III., st. 5, c. 2, it is declared to be high 
treason in any person who shall violate the 


king’s companion ; and it is equally high 
treason in her to suffer willingly such viola¬ 
tion. This word has been construed under 
this statute to mean carnal knowledge. 3 
Inst. 9 ; Bac. Ab. Treason, E. 

VIOLENCE. The abuse of force. 
Theorie des Lois Criminelles, 32. That 
force which is employed against common 
right, against the laws, and against public 
liberty. Merl. h. t. 

2. In cases of robbery, in ordor to con¬ 
vict the accusod, it is requisite to prove that 
the act was done with violeuce ; but this 
violence is not confined to an actual assault 
of the person, by beating, knocking down, or 
forcibly wresting from him * on the contrary, 
whatever goes to intimidate or overawe, by 
the apprehension of personal violence, or by 
fear of life, with a view to compel the de¬ 
livery of property, equally falls within its 
limits. Alison,. Pr. Cr. Law of Scotl. 228; 
4 Binn. R. 379 ; 2 Russ, on Cr. 61 : 1 Hale, 
P. C. 553. When an article is merely 
snatched, as by a sudden pull, even though 
a momentary force be exerted, it is not 
such violence as to constitute a robbery. 2 
East, P. C. 702; 2 Russ. Cr. 68 ; Dig. 4, 
2, 2 and 3. 

VIOLENT PROFITS, Scotch law. The 
gains made by a tenant holding over, are so 
called. Ersk. Inst. R. 2, tit. 6, s. 54. 

VIOLENTLY, pleading . This word was 
formerly supposed to be necessary in an in¬ 
dictment, in order to charge a robbery from 
the person, but it has been holden unneces¬ 
sary. 2 East, P. C. 784; 1 Chit. Cr. Law, 
*244. The words “ feloniously and against 
the will,” usually introduced in such indict¬ 
ments, seem to be sufficient. It is usual 
also to aver a putting in fear , though this 
does not seem to be requisite. Id. 

VIRGA. An obsolete word, which sig¬ 
nifies a rod or staff, such as sheriffs, bailiffs, 
and constables carry, as a badge or ensign 
of their office. 

VIRGINIA. The name of one of the 
original states of the United States of 
America. This colony was chartered in 
1606, by James the First, and this charter 
was afterwards altered in 1609 and 1612 , 
and in 1624 the charter was declared to be 
forfeited under proceedings under a writ 
of quo warranto . After the fall of the 
charter, Virginia continued to be a royal 
province until the period of the American 
Revolution. 

2 . A constitution, or rather bill of rights, 
was adopted by a convention of the repre- 
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constitution or form of government for Vir- j 
ginia was adopted January 14, 1830, which 
has been superseded by the present consti¬ 
tution, which was adopted August 1, 1851. 

3. The legislative, executive, and judi¬ 
ciary departments, shall be separate and 
distinct, so that neither exercise the powers 
properly bolonging to either of the others : 
nor shall any person exercise the powers of 
more than one of them at the same time, 
except that justices of the peace shall be 
eligible to either house of assembly. Art 2. 

4. —§ 1. The legislature is composed of 
two branches, the house of delegates and 
the senate, which together are called the 
general assembly of Virginia. 

5. —1. The house of delegates will be 
considered with reference, 1. To the quali¬ 
fications of the electors. 2. The qualifica¬ 
tions of members. 3. The number of mem¬ 
bers. 4. Time of their election. 

6. —1st. Every white male citizen of the 
commonwealth, of the age of twenty-one 
years, who has been a resident of the state 
for two years, and of the county, city, or 
town where he offers to vote for twelve 
months next preceding an election, and no 
other person, shall be qualified to vote for 
members of the general assembly, and all 
officers elective by the people : but no per- 
Bon in the military, naval, or marine service 
of the United States shall be deemed a resi¬ 
dent of this state, by reason of being sta¬ 
tioned therein. And no person shall have 
the right to vote, who is of unsound blind, 
or a pauper, or a non-eommissiuned officer, 
soldier, seaman, or marine in the service of 
the United States, or who has been con¬ 
victed of bribery in an election, or of any 
infamous offence. 

7. —2. The general assembly at its first 
session after the adoption of this constitu¬ 
tion, and afterwards as occasion may require, 
shall cause every city or town, the white 
population of which exceeds five thousand, 
to be laid off into convenient wards, and a 
separate place of voting to be established in 
each, and thereafter no inhabitant of such 
city or town shall be allowed to vote except 
in the ward in which he resides. 

8. —3, No voter, during the time for 
holding any election at which he is entitled 
to vote, shall be compelled to perform mili¬ 
tary service, except in time of war or public 
danger ; to work upon the public roads, or 
to attend any court as suitor, juror or wit¬ 


ness; and no voter shall be subject to arrest 
under any civil process during his attend¬ 
ance at elections, or in going to and returning 
from them. 

9. —4. In all elections votes shall be 
given openly, or viva voce , and not by 
ballot. But dumb persons, entitled to 
suffrage, may vote by ballot. Art. 3. 

10. —2d. Any person may be elected a 
delegate who shall have attained the age of 
twenty-one years, and shall be actually a 
resident within the city, county, town, oj 
election district, qualified by this constitu 
tion to vote for members of the general as 
sembly: but no person holding a lucrative 
office, no minister of the gospel, or priest 
of any religious denomination, no salaried 
officer of any banking corporation or com¬ 
pany, and no attorney for the commonwealth 
shall be capable of being elected a member 
of cither house of assembly. The removal 
of any person elected to either branch of 
the general assembly, from the county, city, 
town, or district for which he was elected, 
shall vacate his office. Art. 4, s. 5, § 7. 

11. —3d. The house of delegates is to 
consist of one hundred and fifty-two mem¬ 
bers. Art. 4, § 2. 

12. —4th. The members of the general 

assembly are to be chosen biennially. Art. 

4, § 2. 

13. —2. The senate will be considered 

in the same order that the house of dele¬ 
gates has been. 1. The qualifications of 
electors are the same as for electors of de¬ 
legates. 2. Any person may be elected a 
senator who has attained the age ot twenty- 
five years, and shall be actually a resident 
within the district, and qualified to vote for 
members of the general assembly. The 
other qualifications arc the same as those 
for delegates. Art. 4, s. 5, § 7. 3. The 

number of senators is fifty. Art. 4, § 3. 
4 . Senators arc to be elected for the term 
of four years. Upon the assembling of the 
senators so elected, they shall be divided 
into two equal classes, to be numbered by 
lot. • The term of service of the senators of 
the first class shall expire with that of the 
delegates first elected under this constitu¬ 
tion ; and of the senators of the second class, 
at the expiration of two years thereafter; 
and this alternation shall be continued, so 
that one-half of the senators may be chosen 
every second year. Art. 4, § 3. 

14. —1. The chief executive power of this 
commonwealth shall be vested in a governor. 
He shall hold the office for the term of four 
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years, to commence on the-day of- 

next succeeding his election, and be ineligi¬ 
ble to the same office for the term next suc¬ 
ceeding that for which he was elected, and 
to any other office during his term of service. 

15. —*2. The governor shall be elected by 
the voters, at the times and places of choos¬ 
ing members of the general assembly. 
Returns of the election shall be trans¬ 
mitted, under seal, by the proper officers to 
the secretary of the commonwealth, who 
shall deliver them to the speaker of the 
bouse of delegates, on the first day of the 
next session of the general assembly. The 
speaker of the house of delegates shall 
within one week thereafter, in the presence 
of a majority of the senate and house of 
delegates, open the said returns, and the 
votes shall then be counted. The person 
having the highest number of votes shall be 
declared elected; but if two or more shall 
have the highest and an equal number of 
votes, one of them shall be chosen governor 
by the joint vote of the two houses of the 
general assembly. Contested elections for 
governor shall be decided by a like vote, 
and the mode of proceeding in such cases 
shall be prescribed by law. 

16. —3. No person shall be eligible to 
the office of governor unless he has attained 
the age of thirty years, is a native citizen 
of the United States, and has been a citizen 
of Virginia for five years next preceding his 
election. 

17. —4. The governor shall reside at the 
seat of government; shall receive five thou¬ 
sand dollars for each year of his service, 
and, while in office, shall receive no other 
emolument from this or any other govern¬ 
ment 


18.—5. He shall take care that the laws 
be faithfully executed ; communicate to the 
general assembly at every session the con¬ 
dition of the commonwealth ; recommend to 
their consideration such measures as he may 
deem expedient; and convene the general 
assembly on application of a majority of the 
members of both houses thereof, or when in 
his opinion the interest of the common¬ 
wealth may require it. He shall be com¬ 
mander-in-chief of the land and naval forces 
of the. state ; have power to embody the 
militia to repel invasion, suppress insurrec¬ 
tion and enforce the execution of the laws ; 
conduct, either in person or in such other 
manner as shall be prescribed by law, all 
intercourse with other and foreign states ; 
uid, during the recess of the general assem¬ 


bly, fill pi'o tempore all vacancies in those 
offices for which the constitution and laws 
make no provision : but his appointments to 
such vacancies shall be by commissions to 
expire at the end of thirty days attcr the 
commencement of the next session of the 
general assembly. He shall have power to 
remit fines and penalties, in such cases and 
under such rules and regulations as may be 
prescribed by law ; and, except when the 
prosecution has been carried on by the 
house of delegates, or the law shall other¬ 
wise particularly direct, to grant reprieves 
and pardons after conviction, and to com¬ 
mute capital punishment. But he shall 
communicate to the general assembly at 
each session, the particulars of every case 
of fine or penalty remitted, of reprieve or 
pardon granted and of punishment com¬ 
muted, with his reasons for remitting, grant¬ 
ing or commuting the same. 

19. —6. He may require information in 
writing from the officers in the executive 
department upon any subject relating to the 
duties of their respective offices ; and may 
also require the opinion in writing of the 
attorney-general upon any question of law 
connected with his official duties. 

20. —7. Commissions and grants shall 
run in the name of the commonwealth of 
Virginia, and be attested by the governor 
with the seal of the commonwealth an¬ 
nexed, 

21. —8. A lieutenant governor shall be 
elected at the same time, and for the same 
term, as the governor : and his qualification 
and the manner of his election in all respects 
shall be the same. 

22. —9. In case of the removal of the 
governor from office, or of his death, failure 
to qualify, resignation, removal from the 
state, or inability to discharge the powers 
and duties of the office, the said office, with 
its compensation, shall devolve upon the 
lieutenant governor ; and the general as¬ 
sembly shall provide by law for the dis¬ 
charge of the executive functions in other 
necessary cases. 

23. —10. The lieutenant governor shall 
be president of the senate, but shall have 
no vote; and while acting as such, shall 
receive a compensation equal to that allowed 
to the speaker of the house of delegates.? 
Art. 5, W 1—TO. 

24. — § 3. The judicial powers are regu¬ 
lated by the sixth article of the constitu¬ 
tion, as follows : 

25. —1. There shall be a supreme court 
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of appeals, district courts and circuit courts. 
The jurisdiction of these tribunals, and of 
the judges thereof, except so far as the same 
is conferred by this constitution, shall be 
regulated by law. 

26. —2. The state shall be divided into 
twenty-one judicial circuits, ten districts 
and five sections. 

27. —3. The general assembly may, at 
the end of eight years after the adoption 
of this constitution, and thereafter at inter¬ 
vals of eight years, re-arrange the said cir¬ 
cuits, districts and sections, and place any 
number of circuits in a district, and of dis¬ 
tricts in a section ; but each circuit shall 
be altogether in one district, and each dis¬ 
trict in one section ; and there shall not be 
less than two districts and four circuits in a 
section, and the number of sections shall 
not be increased or diminished. 

28. —6. For each circuit, a judge shall 
be elected by the voters thereof, who shall 
hold his office for the term of eight years, 
unless sooner removed in the manner pre¬ 
scribed by this constitution. He shall at 
the time of his election be at least thirty 
years of age, and during his continuance in 
office, shall reside in the circuit of which he 
is judge. 

29. —7. A circuit court shall be held at 
least twice a year by the judge of each cir¬ 
cuit, in every county and corporation there¬ 
of, wherein a circuit court is now or may 
hereafter be established. But the judges 
in the same district may be required or au¬ 
thorized to hold the courts of their respec¬ 
tive circuits alternately, and a judge of 
one circuit to hold a court in any other 
circuit. 

30. —8. A district court shalL be held, at 
least once a year, in every district, by the 
judges of the circuits constituting the sec¬ 
tion and the judges of the supreme court 
of appeals for the section of which the dis¬ 
trict forms a part, any three of whom may 
hold a court; but no judge shall sit or decide 
upon any appeal taken from his ow r n deci¬ 
sion. The judge of the supreme court of j 
appeals of one section, may sit in the dis¬ 
trict courts of another section, when re¬ 
quired or authorized by law to dq so. 

31. —9. The district courts shall not 
have original jurisdiction, except in cases 
of habeas corpus, mandamus and prohi¬ 
bition. 

32. —10. For each section, a judge shall'; 
be elected by the voters thereof, who shall , 
hold his office for the term of twelve years, I 
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unless sooner removed in the manner pre 
scribed by this constitution. He shall at 
the time of his election be at least thirty- 
five years of age, and during his continu¬ 
ance in office, reside in the section for which 
he is elected. 

33. —11. The supreme court of appeals 
shall consist of the five judges so elected, 
any three of whom may hold a court. It 
shall have appellate jurisdiction only, except 
in cases of habeas corpus, mandamus and 
prohibition. It shall not have jurisdiction 
in civil causes where the matter in contro¬ 
versy, exclusive of costs, is less in value or 
amount than five hundred dollars, except in 
controversies concerning the title or boun¬ 
daries of land, the probat of a will, the 
appointment or qualification of a personal 
representative, guardian, committee or cu¬ 
rator; or concerning a mill, road, way, 
ferry or landing, or the right of a corpora¬ 
tion, or of a county to levy tolls or taxes ; 
and except in cases of habeas corpus, man¬ 
damus and prohibition, and cases involving 
freedom, or the constitutionality of a law. 

34. —12. Special courts of appeals, to 
consist of not less than three nor more than 
five judges, may be formed of the judges of 
the supreme court of appeals, and of the 
circuit courts, or any of them, to try any 
cases remaining on the dockets of the pre¬ 
sent court of appeals when the judges 
thereof cease to hold their offices ; or to try 
any cases which may be on the dockets of 
the supreme court of appeals established by 
this constitution, in respect to which a ma¬ 
jority of the judges of said court may be 
so situated as to make it improper for them 
to sit on the hearing thereof. 

35 . —13. When a judgment or decree 
is reversed or affirmed by the supreme court 
of appeals, the reasons therefor shall be 
stated in writing, and preserved with the 
record of the case. 

36. —14. Judges shall be commissioned 
by the governor, and shall receive fixed and 
adequate salaries, which shall not be dimi¬ 
nished during their continuance in cflieo. 
The salary of a judge of the supreme court 
of appeals shall not be less than three thou¬ 
sand dollars, and that of a judge of a circuit 
court not less than two thousand dollars per 
annum, except that of the judge of the fifth 
circuit, which shall not be less than fifteen 
hundred dollars per annum; and each shall 
receive a reasonable allowance for necessary 
travel. 

37. —15. No judge during his term of 
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service shall hold any other office, appoint¬ 
ment or public trust, and the acceptance 
thereof shall vacate his judicial office ; nor 
shall he during such term, or within one 
year thereafter, be eligible to any political 
office. 

38. —10. No election of judge shall be 
held within thirty days of the time of hold¬ 
ing anv election of electors of president and 
vice-president of the United States, of 
members of congress or of the general as¬ 
sembly. 

39. —17. Judges maybe removed from 
office by a concurrent vote of both houses 
of the general assembly, but a majority of 
all the members elected to each house must 
concur in such vote ; and the cause of re¬ 
moval shall be entered on the journal of 
each house. The judge, agaiust whom the 
general assembly may be about to proceed, 
shall receive notice thereof, accompanied by 
a copy of the causes alleged for his removal, 
at least twenty days before the day on which 
either house of the general assembly shall 
act thereupon. 

40. —*2*2. At every election of a governor, 
an attorney-general shall be elected by the 
voters of the commonwealth, for the term 
of four years. He shall be commissioned 
by the governor, shall perform such duties 
and receive such compensation as may be 
prescribed by law, and be removable in the 
manner prescribed for the removal of 
judges. 

41. —23. Judges and all other officers, 
whether elected or appointed, shall continue 
to discharge the duties of their respective 
offices after their terms of service have ex¬ 
pired, until their successors are qualified. 

42. —24. Writs shall run in the name of 
the commonwealth of Virginia and be at¬ 
tested by the clerks of the several courts. 
Indictments shall conclude, against the 
peace and dignity of the commonwealth. 

43. —25. There shall be in each county 
of the commonwealth, a county court, which 
shall be held monthly, by not less than 
three, nor more than five justices, except 
when the law shall require the presence of 
a greater number. 

44. —20. The jurisdiction of the said 
court shall be the same as that of the exist¬ 
ing county courts, except so far as it is 
modified by this constitution or may be 
changed by law. 

45. 27. Each county shall be laid off 
into districts, as nearly equal as may be in 
territory and population. In each district 


there shall be elected by the voters thereof, 
four justices of the peace, who shall be 
commissioned by the governor, reside in 
their respective districts, and hold their 
office for the term of four years. The jus¬ 
tices so elected shall choose one of their 
own body, who shall be the presiding justice 
of the county court, and whose duty it shall 
be to attend each term of said court. The 
other justioes shall be classified by law for 
the performance of their duties in court. 

46.—28. The justices shall receive for 
their services in court, a per diem compen¬ 
sation, to be ascertained by law, and paid 
out of the county treasury; and shall not 
receive any fee or emolument for other judi¬ 
cial services. 

VIRILIA. The privy members of a 
man. Bract, lib. 3, p. 144. 

VIRTUTE OFFICII. By virtue of his 
office, A sheriff, a constable, and some 
otlrer officers may, virtute officii, apprehend 
a man who has been guilty of a crime in 
their presence. 

VIS. A Latin word which signifies force. 
In law it means any kind of force, violence, 
or disturbance, relating to a man’s person 
or his property. 

Vis impressa. Immediate force; origi¬ 
nal force. This phrase is applied to cases 
of trespass, when a question arises whether 
an injury has been caused by a direct force, 
or one which is indirect. When the origi¬ 
nal force, or vis impressa , had ceased to act 
before the injury commenced, then there is 
no force, the effect is mediate, and the pro¬ 
per remedy is trespass on the case. 

2. When the injury is the immediate 
consequence of the force or vis proximo ., 
trespass vi et armis lies. 3 Bouv. Inst, n, 
3483 ; 4 Bouv. Inst. n. 3583. 

Vis major, a superior force. In law it 
signifies inevitable accident. 

2. This term is used in the civil law in 
nearly the same same way that the words 
act of God , (q. v.) are used in the common 
law. Generally, no one is responsible for an 
accident which arises from the vis major ; 
but a man may be so, where he has stipu¬ 
lated that he would ; and when he has been 
guilty of a fraud or deceit. 2 Kent, Com. 
448 ; Poth. Pret a Usage, n. 48, n. 60 ; 
Story, Bailm. § 25. 

VISA, civ. law. The formula put upon 
an act; a register ; a commemal book, iu 
order to approve of it and authenticate it. 

VISITATION. The act of examining 
into the affairs of a corporation. 
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2. The power of visitation is applicable 
only to ecclesiastical and eleemosynary cor¬ 
porations. 1 Bl. Coni. 480 ; 2 Kyd on 
Corp. 174. The visitation of civil corpora¬ 
tions is by the government itself, through 
the medium of the courts of justice Yide 
2 Kent, Coni. 240. 

VISITEll. An inspector of the govern¬ 
ment, of corporations or bodies politic. 1 
BL Com. 482. Yide Dane’s Ab. Index, h. 
t.j 7 Pick. 303; 12 Pick. 244. 

VISNE. The neighborhood; a neigh¬ 
boring place ; a place near at hand ; the 
venue, (q. v.) 

2. Formerly the visne was confined to 
the immediate neighborhood, where the 
cause of action arose, and many verdicts 
were disturbed because the visne was too 
large, which, becoming a great grievance, 
several statutes were passed to remedy the 
evil. The 21 James I., c. 13, gives aid 
after verdict, where the visne is partly 
wrong, that is, where it is warded out of 
too many or too few places in the county 
named. The 16 and 17 Charles II., c. 8, 
goes further, and cures defects of the visne 
wholly, so that the cause is tried by a jury 
of the proper county. Vide Venue. 

VIVA VOCE. Living voice ; verbally. 
It is said a witness delivers his evidence viva 
voce, when he does so in open court; the 
term is opposed to deposition. It is some¬ 
times opposed to ballot; as, the people vote 
by ballot, but their representatives, in the 
legislature, vote viva vocc. 

VIVARY. A place where living things 
are kept; as a park, on land; or in the 
water, as a pond. 

VIVUM VADIUM, or living pledge , 
contracts . When a man borrows a sum of 
money, (suppose two hundred dollars,) of 
another, and grants him an estate, as of 
twenty dollars per annum, to hold till the 
rents and profits shall repay the sum so 
borrowed. 

2. This is an estate conditioned to be 
void, as soon as such sum is raised. And 
in this case the land or pledge is said to be 
living; it subsists, and survives the debt, 
and immediately on the discharge of that, 
results back to the borrower. 2 Bl. Com. 
157. See Antichresis; Mortgage . 

VOCATIO IN JUS, Roman civ . law . 
According to the practice in the legis ac - 
Hones of the Roman law, a person having j 
a demand against another, verbally cited ; 
him to go with him to the prsetor in jus 
camus. In jus te voco. This was denomina¬ 


ted vocatio in jus • If a person thus sum 
moned refused to go, he could be compelled 
by force to do so, unless he found a vindex , 
that is, a procurator , or a person to under¬ 
take his cause. When the parties appeared 
before the praetor, they went through the 
particular formalities required by the action 
applicable to the cause. If the cause was 
nut ended the same day, the parties pro¬ 
mised to appear again at another day, which 
was called vadimonitim. See Math. V. 25. 

VOID, contracts , practice . That which 
has no force or effect. 

2. Contracts, bequests or legal proceed¬ 
ings may be void ; these will be severally 
considered. 

3. —1. The invalidity of a contract may 
arise from many causes. 1. When the 
parties have no capacity to contract; as in 
the case of idiots, lunatics, and in some 
states, under their local regulations, habitual 
drunkards. Vide Parties to contracts , § 1; 
1 Hen. & Munf. 69; 1 South. R. 361 ; 2 
Hayw. R. 394; Newl. on Contr. 19; 1 
Fonbl. Eq. 46; 3 Camp. 128; Long on 
Sales, 14; Highm. on Lunacy, 111, 112; 
Chit, on Contr. 29, 257- 

4 . —2. When the contract has for its ob¬ 
ject the performance of an act malum in se; 
as a covenant to rob or kill a man, or to 
commit a breach of the peace. Shep. To. 
163 ; Co. Lit. 206, b ; 10 East, R. 534.. 

5 . —3, When the thing to be performed 
is impossible; as, if a man were to covenant 
to go from the United States to Europe in 
one day. Co. Lit. 206, b. But in these 
cases, the impossibility must exist at the 
time of making the contract; for although 
subsequent events may excuse the perform¬ 
ance, the contract is not absolutely void ; 
as, if John contract to marry Maria, and, 
before the time appointed, the covenantee 
marry her himself, the contract will not be 
enforced, but it was not void in its creation. 
It differs from a contract made by John, 
who, being a married man, and known to 
the covenantee, enters into a contract to 
marry Maria during the continuance of Jus 
existing marriage, for in that case the con¬ 
tract is void. 

6 . —4. Contracts against public policy; 
as an agreement not to marry any one,. or 
not to follow any business; the one being 
considered in restraint of marriage, and the 
other in restraint of trade. 4 Burr. 2225 ; 

! S. C. Wilm. 364; 2 Vera. 215; Al. 67: 

' 8 Mass. R. 223 ; 9 Mass. R. 522; 1 Pick, 
R. 443 ; 3 Pick. R. 188. 



VOI 


635 


7. -5. When the contract is fraudulent, 
it is void, for fraud vitiates everything. 
1 Fonbl. Equity, 66, note ; Newl. on Contr. 
352 : and article Fraud. As to eases when 
a condition consists ot several parts, and 
some are lawful and others are not, see 
article Condition. 

S.—2. A devise or bequest is void: 1, 
When made bv a person not lawfully autho- 
rizcd to make a wiil : as, a lunatic or idiot, 
a married woman, and an in taut before ar¬ 
riving at the age of fourteen, if a male, and 
twelve if a female. Harg. Co. Lit. 896, b; 
Rob. on Wills, 28 ; Godolpk. Orph. Leg. 
21. 2. When there is a defect in the form 

of the will, or when the devise is forbidden 
by law; as, when a perpetuity is given, or 
when the devise in unintelligible. 3. When 
it has been obtained by fraud. 4. When 
the devisee is dead. 5. And when there 
has been an express or implied revocation 
of the will. Vide Legacy ; Will. 

9.—3. A writ or process is void when 
there was not any authority for issuing it, 
as where the court had no jurisdiction. Jn 
such case, the officers acting under it be¬ 
come trespassers, for they are required, not¬ 
withstanding it may sometimes be a difficult 
question of law, to decide whether the court 
has or has not jurisdiction. 2 Brownl. 124: 
10 Co. 69; March’s R. 118 ; 8 T. R. 424; 
3 Cranch, R. 330 ; 4 Mass. R. 234. Vide 
articles Irregularity; Regular and Irregular 
Process. 

Vide, generally, 8 Com. Dig. 644 ; Bac. 
Ab. Conditions, KBac. Ab. Infancy, &c. 
I; Bac. Ab. h. t.; Dane’s Ab. Index, h. t.; 
3 Chit. Pr. 75; Yelv. 42, a, note 1; 1 
Rawle, R. 163 ; Bouv. Inst. Index, h. t. 

"V 0 ID ABLE. That which has some 


force or effect, but which, in consequence of 
some inherent quality, may be legally an¬ 
nulled or avoided. 

2. As a familiar example, may be men¬ 
tioned the case of a contract made by an 
infant with an adult, which may be avoided 
or confirmed by the former on his coming 
of age. Vide Parties, contracts . 

3. Such contracts are generally of bind¬ 
ing force until avoided by the party having 
a right to annul them. Bac. Ab. Infancy, 
I 3: Com. Dig. Enfant; Fonbl. Eq. b. 1, 
c. 2, § 4, note b ; 3 Burr. 1794; Nels. Ch. 
R. 55 ; 1 Atk. 354 , Stra. 937 ; Perk. § 12. 

VOIR. An old French word, which 
signifies the same as the modern word vrai 

true. Voir dire , to speak truly, to tell the 
truth. 
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2. When a witness is supposed to have 
an interest in the cause, the party against 
whom he is called has the choice to prove 
such interest by calling another witness to 
that fact, or he may require the witness pro¬ 
duced to be sworn on his voir dire as to 
whether he has an interest in the cause or 
not, but the party against whom he is called 
will not be allowed to have recourse to both 
methods to prove the witness’ interest. If 
the witness answers lie has no interest, he 
is competent, his oath being conclusive ; if 
he swears he has an interest, he will be re¬ 
jected. 

3. Though this is the rule established be- 
yond the power of the courts to change, it 
seems not very satisfactory. The witness 
is sworn on his voir dire to ascertain whe¬ 
ther he has an interest, which would dis¬ 
qualify him, because he would be tempted 
to perjure himself, if he testified when in¬ 
terested. But when he is asked whether 
he has such an interest, if he is dishonest 
and anxious to be sworn in the caso, he will 
swear falsely he has none, and his answer 
being conclusive, he will be admitted aa 
competent; if, on the contrary, he swears 
truly he has an interest, when he knows 
that will exclude him, he is told that for 
being thus honest, he must be rejected. 

See, generally, 12 Vin. Ab. 48; 22 
Vin. Ab. 14; 1 Dali. 375; Dane’s Ab. 
Index, h. t.; and Interest . 

VOLUNTARY. Willingly; done with 
one’s consent; negligently. Wolff, § 5. 

2. To render an act criminal or tortious 
it must be voluntary. If a man, therefore, 
kill another without a will on his part, while 
engaged in the performance of a lawful act, 
and having taken proper care to prevent it, 
he is not guilty of any crime. And if he 
commit an injury to the person or property 
of another, he is not liable for damages, un¬ 
less the act has been voluntary or through 
negligence, as when a collision takes place 
between two ships 'without any fault in 
either. 2 Dobs. R. 83; 3 Hagg. Adm. R. 
320, 414. 

3. When the crime or injury happens 
in the performance of an unlawful act, the 
party will be considered as having acted 
voluntarily. 

4. A negligent escape permitted by an 
officer having the custody of a prisoner will 
be presumed as voluntary; under a decla¬ 
ration or count charging the escape to 
have been voluntary, the party will, there¬ 
fore, be allowed to give a negligent escape 
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in evidence. 1 Saund. 35, n. 1. Seo 

Will. 

Voluntary conveyance, contracts. The 
transfer of an estate- made without any 
adequate consideration of value. 

2. Whenever a voluntary conveyance is 
made, a presumption of fraud properly 
arises upon the statute of 27th Eliz. cap. 4, 
which presumption may be repelled by show¬ 
ing that the transaction on which the con¬ 
veyance was founded, virtually contained 
sorno conventional stipulations, some com¬ 
promise of interests or reciprocity of benefits, 
that point out an object and motive beyond 
the indulgence of affection or claims of 
kindred, and not reconcilable with the sup¬ 
position of intent to deceive a purchaser. 
But unless so repelled, such a conveyance 
coupled with a subsequent negotiation for 
sale, is conclusive evidence of statutory 
fraud. 5 Day, 223, 341; 1 Johns. Cas. 
161;. 4 John.' Ch. R. 450; 3 Conn. 450; 
4 Conn. 1 ; 4 John. R. 536 ; 15 John. R. 
14 ; 2 Munf. R. 363. A distinction has 
been made between previous and subsequent 
creditors; such a conveyance is void as to 
the former but not as to the latter. 8 
Wheat. 229 ; 3 John. Ch. 481 ; and see 6 
Alab. R. 506 ; 9 Alab. R. 937 ; 10 Conn. 
69. And a conveyance by a father who, 
though in debt, is not in embarrassed cir¬ 
cumstances, who makes a reasonable pro¬ 
vision for a child, leaving property sufficient 
to pay his debts, is not per se, fraudulent. 
4 Wheat. 27 ; 6 Watts & S. 97 ; 4 Verm. 
389; 6 N. H. Rep. 67 ; 11 Leigh, 137; 5 
Ohio, 121. 

3. By the statute of 3 Henry VII. c. 
4, all deeds of gifts of goods and chattels 
in trust for the donor were declared void ; 
and by the statute.of 13 Eliz. ch. 5, gifts 
of goods and chattels, as well as of lands, 
by writing or otherwise, made with intent 
to delay, hinder and defraud creditors, were 
rendered void as against the person to whom 
such frauds would be prejudicial. 

4. The principles of these statutes, which 
indeed have been copied from the civil law, 
Dig. 42, 8, 5, 11 ; 2 Bell’s Com. 182, 
though they may not have been substantially 
reenacted, prevail throughout thd United 
States. 3 Johns. Ch. R. 481 ; 1 Halst. R. 
450; 5 Cowen, 87 ; 8 Wheat. R. 229; 11 
Id. 199 ; 12 Serg. & Rawle,448 ; 9 Mass. 
R. 390; 11 Id. 421 ; 4 Greenl. R. 52; 2 
Pick. R. 411 ; 8 Com. Dig. App. h. t.; 22 
Vin. Ab. 15; 1 Vern. 38, 101 ; Rob. on 
Fr. Conv. 65, 478; Dane’s Ab. Index, h. t.; 


4 Ves. 344; 4 McCord, 294; 1 Rawlo, 
231; 1 Rep. Const. Ct. 180; 1 N. & 
McCord, 334; Coxe, 56; Hare & Wall. 
Sel. Dec. 33-69. Vide Contracts ; Indebt¬ 
edness; Settlement . 

5. As between the parties such convey¬ 
ances are, in general, good. 2 Rand. 384: 

1 John. Chan. R. 329, 336 ; 1 Wash. 274^ 
And when it has once been executed and 
delivered, it cannot be recalled ; even where 
an unmarried man executes a voluntary 
trust deed for the benefit of future children, 
nor can he relieve himself from a provision 
in the conveyance to the trustee, under 
which the income of the trust property is to 
be paid to him at the discretion of a third 
person. 2 My. & Keen, 496. See 2 Moll. 
257. 

Voluntary deposit, civil law. One 
which is made by the mere consent or agree¬ 
ment of the parties. 1 Bouv. Inst. n. 
1054. 

Voluntary escape. The giving to a 
prisoner voluntarily, any liberty not author¬ 
ized by law. 5 Mass. 310 ; 2 Chipm. 11; 3 
Harr. & John. 559 ; 2 Harr. & Gill. 106 ; 

2 Bouv. Inst. n. 2332. 

Voluntary jurisdiction. In the eccle¬ 
siastical law, jurisdiction is either contentious 
jurisdiction , (q. v.) or voluntary jurisdic¬ 
tion. By the latter term is understood that 
kind of jurisdiction which requires no judi¬ 
cial proceedings, as, the granting letters of 
administration and receiving the probate of 
wills. 

Voluntary nonsuit, practice. The 
abandonment of his cause by a plaintiff, 
and an agreement that a judgment for costs 
be entered against him. 3 Bouv. Inst. n. 
3306. 

Voluntary sale, contracts . One made 
freely, without constraint, by the owner of 
the thing sold. 1 Bouv. Inst. n. 974. 

Voluntary waste. That which is 
either active or wilful, in contradistinction 
to that which arises from mere negligence, 
which is called permissive waste. 2 Bouv. 
Inst. 2394, et seq. Vide Waste. 

VOLUNTEERS, contracts. Persons 
who receive a voluntary conveyance, (q. v.) 

2. It is a general rule of the courts of 
equity that they will not assist a mere vo¬ 
lunteer who has a defective conveyance 
Fonbl. B. 1, c. 5, s. 2, and see the note 
there for some exceptions to this rule. Vide, 
generally, 1 Madd. Ch. 271 : 1 Supp. to 
Ves. jr. 320 ; 2 Id. 321; Powell on Mortg 
Index, h. t. 4 Bouv. Inst. n. 3968—73. 
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Volunteers, army. Persons who in 
time of war offer their services to their 
country, and march in its defence. 

2. Their rights and duties are prescribed 
by the municipal laws of the different states. 
But when in actual service they are subject 
to the laws of the l uited States and the 
articles of war. 

VOTE. Suffrage ; the voice of an indi¬ 
vidual in making a choice by many. The 
total number of voices given at an election; 
as, the presidential vote. 

2. Votes are either given by ballot, 
(q. v.) or viva voce; they may be delivered 
personally by the voter himself, or, in some 
cases, by proxy, (q. v.) 

3. A majority (q. v.) of the votes given 
carries the question submitted, unless in 
particular cases when the constitution or laws 
require that there shall be a majority of all 
the voters, or when a greater number than 
a simple majority is expressly required; 
as, for example in the case of the senate, 
in making treaties by the president and 
senate, two-thirds of the senators present 
must concur. Vide Angell on Corpor. 
Index, b. t. 

4. When the votes are equal in number, 
the proposed measure is lost. 

VOTER. One entitled to a vote; an 
elector. 

VOUCHEE. In common recoveries, the 
person who is called to warrant or defend 
the title, is called the vouchee. 2 Bouv. 
Inst. n. 2093. 

VOUCHER, accounts. An account 
book in which are entered the acquittances, 
or warrants for the accountant’s discharge. 
It also signifies any acquittance or receipt, 
which is evidence of payment, or of the 
debtor’s being discharged. See 3 Halst. 
299. 

V otrcHER, common recoveries. The voucher 
in common recoveries, is the person on whom 
the tenant, to the prcecipe calls to defend the 
title to the land, because he is supposed to 
have warranted the title to him at the time 
of the original purchase. 


2 . The person usually employed for this 
purpose is the cryer of the court, who is 
therefore called the common vouchor. Vide 
Cruise, Dig. tit. 36, c. 3, s. 1; 22 Vin. Ab. 
26 ; Dane, Index, h. t.; and see Recovery. 

Voucher to warranty, common re¬ 
coveries. The calling one who has war¬ 
ranted lands, by the party warranted, to 
come and defend the suit for him. Co. Litt, 
101, b. Vide Warranty , voucher to. 

VOYAGE, marine law. The passage of 
a ship upon the seas, from one port to 
another, or to several ports. 

2. Every voyage must have a terminus 
a quo and a terminus ad quem. When the 
insurance is for a limited time, the two ex¬ 
tremes of that time are the termini of the 
voyage insured. When a ship is insured 
both outward and "homeward, for one entire 
premium , this with reference to the insu¬ 
rance, is considered but one voyage; and 
the terminus a quo is also the terminus ad 
quem. Marsh. Ins. B. 1, c. 7, s. 1 to 5. 
As to the commencement aud ending of the 
voyage, see “ Risk.” 

3. The voyage, with reference to the 
legality of it, is sometimes confounded with 
the traffic in which the ship is engaged, and 
is frequently said to be illegal, only because 
the trade is so. But a voyage may be law¬ 
ful, and yet the transport of certain goods 
on board the ship may be prohibited ; or the 
voyage may be illegal, though the transport 
of the goods be lawful. Marsh. Ins. B. 1, 
c. 6, s. 1. See Lex Merc. Amer. c. 10, s. 
14; Park. Ins. ch. 12; Wcsk. Ins. tit. 
Voyages ; and Deviation. 

4. In the French law the voyage de 
conserve , is the name given to designate an 
agreement made between two or more sea 
captains that they will not separate in their 
voyage, will lend aid to each other, and 
will defend themselves against a common 
enemy, or the enemy of one of them, in 
case of attack. This agreement is said 
to be a partnership. 3 Pardes. Dr. Com. 
n. 656 ; 4 Pardes. Dr. Com. n. 984, 20 
Toull. n. 17. 
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WADSET, Scotch law . A right, by 
which lands, or other heritable subjects, 
are impignorated by the proprietor to his 
creditor in security of his debt; and, like 
other heritable rights, is perfected by 
seisin. 

2. Wadsets, by the present practice, 
are commonly made out in the form of 
mutual contracts, in which one party sells 
the land, and the other grants the right of 
reversion. Ersk. Pr. L. Scot. B. 2, t. 8, 
s. 1, 2. 

3. Wadsets are proper or improper. 
Proper, where the use of the land shall go 
for the use of the money. Improper, where 
the reverser agrees to make up the de¬ 
ficiency ; and where it amounts to more, the 
surplus profit of the land is applied to the 
extinction of the principal. Id. B. 2, t. 8, 
s. 12, 13. 

WADSETTER, Scotch law . A creditor 
to whom a wadset is made. 

TO WAGE, contracts . To give a pledge 
or security for the performance of any¬ 
thing ; as to wage or gage deliverance : to 
wage law, &c. Co. Litt. 294. This word 
is but little used. 

WAGER OF BATTEL. A super¬ 
stitious mode of trial which till lately dis¬ 
graced the English law. 

2. The last ease of this kind was com¬ 
menced in the year 1817, but not proceeded 
in to judgment; and at the next session of 
the British parliament an act was passed to 
abolish appeals of murder, treason, felony 
or other offences, and wager of battel, or 
joining issue or trial by battel in writs of 
right. 59 Geo. III. c. 46. For the history 
of this species of trial the reader is referred 
to 4 Bl. Com. 347 ; 3 Bl. Com. 337 ; En¬ 
cyclopedic, Gage de Bataille; Steph. PI. 
122, and App. note 35. 

WAGER OF LAW, Engl . law . When 
an action of debt is brought against a man 
upon a simple contract, and the defendant 
pleads nil debit , and concludes his plea 
with this formula, u And this he is ready 
to defend against him the said A B and his 
suit, as the court of our lord the king here 
shall consider,” &c., he is said to wage his 
law. He is then required to swear he owes 


the plaintiff nothing, and bring eleven com¬ 
purgators who will swear they believe him. 
This mode of trial, is trial by wager of law. 

2 . The wager of law could only be had 
in actions of debt on simple contract, and 
actions of detinue; in consequence of this 
right of the defendant, now actions on 
simple contracts are brought in assumpsit, 
and instead of bringing detinue, trover has 
been substituted. 

3. If ever wager of law had any ex¬ 
istence in the United States, it is now com¬ 
pletely abolished. 8 Wheat. 642. Vide 
Steph. on Plead. 124, 250, and notes, 
xxxix.; Co. Entr. 119: Mod. Eutr, 179; 
Lilly’s Entr. 467 ; 3 Chit. PL 497 ; 13 Vin. 
Ab. 58; Bac. Ab. h. t.; Dane’s Ah. Index, 
h. t. For the origin of this form of trial, 
vide Steph. on PI. notes xxxix.; Co. Litt. 
294, 5 ; 3 Bl. Com. 341. 

WAGER POLICY, contracts . One 
made when the insured has no insurable 
interest. 

2. It has nothing in common with insu¬ 
rance but the name and form. It is usuu 

in such terms as to preclude the necessity 
of inquiring into the interest of the insured ; 
as, “ interest or no interest,” or, “ without 
further proof of interest than the policy.” 

3. Such contracts bemg against the 
policy of the law are void. 1 Marsh. Ins. 
121 ; Park on Ins. Ind. h. t.; Wesk. Ins. 
h. t.; See 1 Sumn. 451; 2 Mass. 1 ; 3 
Caines, 141. 

WAGERS. A wager is a bet; a con¬ 
tract by which two parties or more agree 
that a certain sum of money, or other thing, 
shall be paid or delivered to one of them, 
on the happening or not happening of an 
uncertain event. 

2 . The law does not prohibit all wagers. 
1 Browne’s Rep. 171 ; Poth. du Jeu, 
n. 4. 

3. To restrain wagers within the bounds 

of justice the following conditions must be 
observed : 1. Each of the parties must 

have the right to dispose of the thing which 
is the object of the wager. 2. Each must 
give a perfect and full consent to the con¬ 
tract. 3. There must be equality between 
the parties. 4. There must be good faith 
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between thorn. 5. The wager must not be 
forbidden bv law. Poth. du Jeu, n. 8* 

4. In general, it seems, that a wager is 
leiral and may be enforced in a court ot law, 
o'T. R. 693*, if it be not, 1st, Contrary to 
public policy, or immoral; or if it do not in 
some other respect tend to the detriment of 
the public. 2d. If it do not affect the in¬ 
terest, toolings, or character of a third 
person. 

o.—1. Wagers on the event of an elec¬ 
tion laid* before the poll is open ; 1 T. R. 
56 : 4 Johns. 426 ; 4 Harr. & McII. 284 ; 
or after it is closed ; 8 Johns. 454, 147 ; 2 
Browne’s Rep. 182; arc unlawful. And 
wagers are against public policy if they are 
in restraint of marriage ; 10 East, R. 22 , 
made as to the mode of playing an illegal 
game : 2 H. Bl. 43 ; 1 Nott & McCord, 
180; 7 Taunt. 246; or on an abstract 
speculative question of law or judicial prac¬ 
tice, not arising out of circumstances in 
which the parties have a real interest. 12 
East, R. 247, and Day’s notes, sed vide 
Cowp. 37. 

6. —2. Wagers as to the sex of an indi- 
vidual ; Cowp. 729 ; or whether an unmar¬ 
ried woman had borne or would have a 
child : 4 Caiunh. 152, are illegal; as un¬ 
necessarily loading to paiifful and indecent 
considerations. The supreme court of Penn¬ 
sylvania have laid it down as a rule, that 
every bet about the age, or height, or 
weight, or wealth, or circumstances, or 
situation of any person, is illegal ; and this 
whether the subject of the bet be man, 
woman, or child, married or single, native 
or foreigner, in this country or abroad. 1 
Rawle, 42. And it seems that a wager be¬ 
tween two coach proprietors, whether or not 
a particular person would go by one of their 
coaches is illegal, as exposing that person 
to inconvenience. 1 B. & A. 683. 

7. In the ease even of a legal wager, 
the authority of a stakeholder, like that of 
an arbitrator, may be rescinded, by either 
party before the event happens. And if 
after his authority has been countermanded, 
and the stake has been demanded, he refuse 
to deliver it, trover or assumpsit for money 
had and received is maintainable. 1 B. & 
A. 683. And where the wager is in its 
nature illegal, the stake may be recovered, 
even after the event, on demand made be¬ 
fore it has been paid over. 4 Taunt. 474; 
5 T. R. 405 ; sed vide 12 Johns. 1. See 
further on this subject, 7 Johns. 434 ; 11 
Johns. 23; 10 T ohns. 406,468 ; 12 Johns. 


376; 17 Johns. 192; 15 Johns. 5; 13 
Johns. 88 ; Mann. Dig. Gaming ; Harr. Dig. 
Gaming ; Stakeholder . 

WAGES, contract . A compensation 
given to a hired person for his or her ser¬ 
vices. As to servants 5 wages, see Chitty, 
Contr. 171 ; as to sailors 5 wages, Abbott on 
Shipp. 473 ; generally, see 22 Yin. Abr. 
406 ; Bac. Abr. Master, &c., H; Marsh. 
Ins. 89 ; 2 Lill. Abr. 677 ; Peters’ Dig. 
Admiralty, pi. 231, et seq. 

WAIFS. Stolen goods waived or scat¬ 
tered by a thief in his flight in order to 
effect his escape. 

2. Such goods by the English common 
law belong to the king. 1 Bl. Com. 296 ; 
5 Co. 109; Cro. Eliz. 694. This pre¬ 
rogative has never been adopted here 
against the true owner, and never put in 
practice against the finder, though against 
him there would be better reason for adopt¬ 
ing it. 2 Kent, Com. 292. Vide Com. 
Dig. h. t.; 1 Bro. Civ. Law, 239, n. 

WAIVE. A term applied to a woman 
as outlaw i§ applied to a man. A man is 
an outlaw, a woman is a waive. T. L. ; 
Crabb’s Tech. Diet. h. t. 

To waive. To abandon or forsake a 
right. 

2. To waive, signifies also to abandon 
without right; as, u if the felon waives, that 
is, leaves any goods in his flight from those 
who either pursue him, or are apprehended 
by him so to do, he forfeits them, whether 
they be his own goods, or goods stolen by 
him. 55 Bac. Ab. Forfeiture, B. 

WAIVER. The relinquishment or re* 
fusal to accept of a right. 

2. In practice it is required of every 
one to take advantage of his rights at a 
proper time, and, neglecting to do so, will 
be considered as a waiver. If, for example, 
a defendant who has been misnamed in the 
writ and declaration, pleads over, he cannot 
afterwards take advantage of the error by 
pleading in abatement, for his plea amounts 
to a waiver. 

3. In seeking for a remedy the party 
injured may, in some instances, waive a, part 
of his right, and sue for another; for exam¬ 
ple, when the defendant has committed a 
trespass on the property of the plaintiff, by 
taking it away, and afterwards he sells it, 
the injured party may waive the trespass, 
and bring an action of assumpsit for the 
recovery of the money thus received by the 
defendant. 1 Chit. PI. 90. 

4. In contracts, if, after knowledge of a 
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supposed fraud, surprise or mistake, a party 
performs the agreement in part, he will be 
considered as having waived the objection. 
1 Bro. Pari. Cas. 289. 

5. It is a rule of the civil law, consonant 
with reason, that any one may renounce or 
waive that which has been established in his 
favor : Regula est juris antiqui omnes licen- 
tiam habere his quee pro se introducta sunt , 
renunciare . Code 2, 3, 29. As to what 
will amount to a waiver of a forfeiture, see 
1 Conn. R. 79; 7 Conn. R. 45; 1 John. 
Cas. 125 ; 8 Pick. 292; 2 N. H. Rep. 120, 
163 ; 14 Wend. 419; 1 Ham. R. 21. Vide 
Verdict . 

WAKENING, Scotch law. The revival 
of an action. 

2 . An action is said to sleep, when it 
lies over, not insisted on for a year, in 
which case it is suspended. Ersk. Prin. B. 
4, t. 1, n. 33. With us a revival is by scire 
facias . (q. v.) 

WALL. A building or erection so well 
known as to need no definition. In general a 
man may build a wall on any part of his 
estate, to any height he may deem proper, 
and in such form as may best accommodate 
him ; but he must take care not to erect a 
wall contrary to the local regulations, nor 
in such a manner as to be injurious to his 
neighbors. See Dig. 50, 16, 157. Vide 
Party Wall . 

WANTONNESS, crim. law. A licen¬ 
tious act by one man towards the person of 
another, without regard to his rights ; as, for 
example, if a man should attempt to pull off 
another’s hat against his will, in order to 
expose him to ridicule, the offence would be 
an assault, and if he touched him it would 
amount to a battery, (q. v.) 

2. In such case there would be no ma¬ 
lice, but the wantonness of the act would 
render the offending party liable to punish¬ 
ment. 

WAPENTAKE. An ancient word used 
in England as synonymous with hundred, 
(q. v.) Fortesc. De Laud. ch. 24. 

WAR. A contention by force; or the 
art of paralysing the forces of an enemy. 

2. It is either public or private. It is 
not intended here to speak of the latter. 

3. Public war is either civil or national. 
Civil war is that which is waged between 
two parties, citizens or members of the same 
state or nation. National war is a contest 
between two or more independent nations, 
carried on by authority of their respective 
governments. • 


4. War is not only an act, but a state 
or condition, for nations are said to be at 
war not only when their armies are engaged, 
so as to be in the very act of contention, but 
also when they have any matter of centre 
versy or dispute subsisting between them 
which they are determined to decide by the 
use of force, and have declared publicly, or 
by their acts, their determination so to 
decide it. 

5. National wars are said to be offensive 
or defensive. War is offensive on the part 
of that government which commits the first 
act of violence ; it is defensive on the part 
of that government which receives such act; 
but it is very difficult to say what is the 
first act of violence. If a nation sees itself 
menaced with an attack, its first act of vio¬ 
lence to prevent such attack, will be consi¬ 
dered as defensive. 

6 . To legalize a war it must be declared 
by that branch of the government entrusted 
by the constitution with this power. Bro. 
tit. Denizen, pi. 20. And it seems it need 
not be declared by both the belligerent 
powers. Rob. Rep. 232. By the constitu¬ 
tion of the United States, art. 1, s. 7, con¬ 
gress are invested with power u to declare 
war, grant letters of marque and reprisal, 
and make rules concerning captures on land 
and water; and they have also the power 
to raise and support armies, and to provide 
and maintain a navy. ” Sec 8 Cranch, R. 
110, 154; 1 Mason, R. 79, 81; 4 Binn. R 
487. Vide, generally, Grot. B. 1, c. 1, s. 1; 
Rutherf. Inst. B. 1, c. 19; Bynkershocck, 
Quest. Jur..Pub. lib. 1, c. 1; Lee on Capt. 
c. 1 ; Chit. Law of Nat. 28; Marten’s Law 
of Nat. B. 8, c. 2; Phil. Ev. Index, h. t.; 
Dane’s Ab. Index, h. t.; Com. Dig. h. t.; 
Bac. Ab. Prerogative, D 4; Mcrl. Repert. 
mot Guerre; 1 Inst. 249'; Vattel, liv. 3, c. 
1, § 1: Mann. Com. B. 3, c. 1. 

WARD, domestic relations. An infant 
placed by authority of law under the care 
of a guardian. 

2 . While under the care of a guardian 
a ward can make no contract whatever bind¬ 
ing upon him, except for necessaries. W hen 
the relation of guardian and ward ceases, 
the latter is entitled to have an account of 
the administration of his estate from the 
former. During the existence of this rela¬ 
tion, the ward is under the subjection of Ida 
guardian, who stands in loco parentis. 

Ward, a district. Most cities are divided 
for various purposes into districts, each of 
which is called a ward. 
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Warp, police . To watch in the day time, 
for the purpose of preventing violations of 
I he law. 

± It is the duty of all police officers 
and constables to keep ward in their re¬ 
spective districts. 

Warp in chancery. An infant who is 
under the superintendence of the chancellor. 

WARDEN. A guardian; a keeper. This 
is the name given to various officers; as, the 
warden of the prison; the wardens of the 
port of Philadelphia; church wardens. 

WARDSHIP, /wig. Iau\ Wardship was 
the right of the lord over the person and 
estate of the tenant, when the latter was 
under a certain age. When a tenant by 
knijihPs service died, and his heir was under 
age^ the lord was entitled to the custody of 
the person and the lands of the heir, with¬ 
out any account, until the ward, if a male, 
should arrive at the age of twenty-one years, 
and, if a female, at eighteen. Wardship was 
also incident to a tenure in socage, but in 
this case, not the lord, but the nearest rela¬ 
tion to whom the inheritance could not de¬ 
scend, was entitled to the custody of the 
person and estate of the heir till he attained 
the age of fourteen years ; at which period 
the wardship ceased and the guardian was 
bound fo account. Wardship in copyhold 
estates partook of that in chivalry and that 
in socage. Like the former, the lord was the 
guardian; like the latter, he was Required 
to account. 2 Bl. Com. 67, 87, 97 ; Glanv. 
lib. 7, c. 9; Grand Cout. c. 33 • Reg. Maj. 
c. 42. 

WAREHOUSE. A place adapted to the 
reception and storage of goods and mer-, 
chandise. 9 Shepl. 47. 

2. The act of congress of February 25, 
1799, 1 Story’s Laws U. S. 565, authorizes 
the purchase of suitable warehouses, where 
goods may be unladen and deposited from 
any vessel which shall be subject to quaran¬ 
tine or other restraint, pursuant to the 
health laws of any state, at such convenient 
place or places as the safety of the revenue 
and the observance of such health laws may 
require. 

3. And the act of 2d March, 1799, s. 
62, 1 Story’s Laws U. S. ‘627, authorizes an 
importer of goods, instead of securing the 
duties to be paid to the United States, to 
deposit so. much of such goods as the col¬ 
lector may in his judgment deem sufficient 
security for the duties and the charges of 
safe keeping, for which the importer shall 
give Ms own bond; which goods shall be 

Vol. IL—R r 


kept by the collector with due care, at tho 
expense and risk of the party on whoso 
account they have been deposited, until the 
sum specified in such bond becomes due; 
when, if such sum shall not be paid, so 
much of such deposited goods shall be sold 
at public sale, and the proceeds, charges 
of safe keeping and sale being deducted, 
shall be applied to the payment of such 
sum, rendering the overplus, and the re¬ 
sidue of the goods so deposited, if there 
be any, to the depositor or his representa¬ 
tives. 

WAREHOUSEMAN. A warehouseman 
is a person who receives goods and mer¬ 
chandise to be stored in his warehouse for 
hire. 

2. He is bound to use ordinary care in 
preserving such goods and merchandise, and 
his neglect to do so will render him liable 
to the owner. Peake, R. 114 ; 1 Esp. R. 
315 ; Story, Bailm. § 444 ; Jones’ Bailm. 
49, 96, 97 ; 7 Cowen’s R. 497; 12 John, 
llep. 232 ; 2 Wend. R. 593 ; 9 Wend. R. 
268 ; 1 Stew. Rep. 284. The warehouse¬ 
man’s liability commences as soon as the 
goods arrive, and the crane of the ware¬ 
house is applied to raise them into the 
warehouse. 4 Esp. R. 262. 

WARRANDICE, Scotch law. A clause 
in a charter of heritable rights by which the 
grantor obliges himself, that the right con¬ 
veyed shall be effectual to the receiver. It 
is either personal or real. A warranty. 
Ersk. Pr. B. 2, t. 3, n. 11. 

WARRANT, crim . law, practice. A 
writ issued by a justice of the peace or other 
authorized officer, directed to a constable or 
other proper person, requiring him to arrest 
a person therein named, charged with com¬ 
mitting some offence, and to bring him be¬ 
fore that or some other justice of the peace. 

2. It should regularly be made under 
the hand and seal of the justice and dated. 
No warrant ought to be issued except upon 
the oath or affirmation of a witness charging 
the defendant with the offence. 3 Binn. 
Rep. 88. 

3. The reprehensible practice of issuing 
blank warrants which once prevailed in 
England, was never adopted here. 2 Russ, 
on Cr. 512 ; Ld. Raym. 546 ; 1 Salk. 175; 
1 H. BL R. 13; Doct. Pl. 529 ; Wood’s 
Inst. 84 ; Com. Dig. Forcible Entry, D 18, 
19 ; Id. Imprisonment, H 6; Id, Pleader, 
3 K 26 ; Id. Pleader, 3 M 23. Vide Search- 
warrant .. 

4. A bench warrant is a process granted! 
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by a court authorizing a proper officer to 
apprehend and bring before it some one 
charged with some contempt, crime or mis¬ 
demeanor. See Bench warrant. 

5. A search warrant is a process issued 
by a competent court or officer authorizing 
an officer therein named or described, to 
examine a house or other place for the pur¬ 
pose of finding goods which it is alleged 
have been stolen. See Search warrant. 

Warrant of attorney, practice. An 
instrument in writing, addressed to one or 
more attorneys therein named, authorizing 
them generally to appear in any court, or in 
sonic specified court, on behalf of the per¬ 
son giving it, and to confess judgment in 
favor of some particular person therein 
named, in an action of debt, and usually 
containing a stipulation not to bring any 
writ of error, or file a bill in equity, so as 
to delay him. 

2. This general authority is usually 
qualified by reciting a bond which com¬ 
monly accompanies it, together with the 
condition annexed to it, or by a written 
defeasance stating the terms upon wffiich it 
w r as given, and restraining the creditor from 
making immediate use of it. 

3. In form , it is generally by deed ; 
but it seems, it need not necessarily be so. 
5 Taunt. 264. 

4. This instrument is given to the 
creditor as a security. Possessing it, he 
may sign judgment and issue an execution, 
without its being necessary to wait the ter¬ 
mination of an action. Vide 14 East, R. 
576; 2 T. R. 100; 1 H. Bl. 75; 1 Str. 
20 ; 2 Bl. Rep. 1133 ; 2 Wils. 3 ; 1 Chit. 
Rep. 707. 

5. A warrant of attorney given to con¬ 
fess a judgment is not revocable, and, not¬ 
withstanding a revocation, judgment may 
be entered upon it. 2 Ld. Rayni. 766, 
850 ; 1 Salk. 87 ; 7 Mod. 93 ; 2 Map, Rep. 
563. The death of the debtor is, however, 
generally speaking, a revocation. Oo. Litt. 
52 b; 1 Vent. 310. Vide Hall’s Pr. 14, n. 

6. The virtue of a warrant of attorney 
is spent by the entry of one judgment, and 
a second judgment entered on the same 
warrant is irregular. 1 Penna. R. 245; 6 
S. & R. 296 : 14 S. & R. 170; Addis. R. 
267 ; 2 Browne’s R. 321, 3 Wash. 0. C. 
It. 558. Vide, generally, 18 Eng. Com. 
Law Rep. 94, 96, 179, 209 ; 1 Salk. 402: 
3 Via. Ab. 291; 1 Sell. Pr. 374 ; Com. Big. 
Abatement, E 1, 2; Id. Attorney, B 7, 8; 
2 Archbold's Pr. 12; Bingh. on Judg¬ 


ments, 38 ; Grab. Pr. 618 ; 1 Crompt. Pr. 
316 ; 1 Troub. & Haly’s Pr. 96. 

7. A warrant of attorney differs from 
a cognovit actionem, (q. v.) See Mete. & 
Perk. Dig. Bond, IV. 

WARRANTEE. One to w r hom a war¬ 
ranty is made. Touchsl. P'S]. 

WARRANTIA CHARTS. An an¬ 
cient and now obsolete writ, which was 
issued wdien a man was enfeoffed of land 
with warranty, and then he was sued or 
impleaded in assize or other action, in which 
he could not vouch or call to warranty. 

2. It was brought by the feoffor pending 
the first suit against him, and had this valu¬ 
able incident, that when the warrantor was 
vouched, and judgment passed against the 
tenant, the latter obtained judgment, simul¬ 
taneously against the warrantor, to recover 
other lands of equal value. Tenues de la 
Ley, h. t. ; F. N. B. 134 ; Dane’s Ab. In¬ 
dex, h. t.; 2 Rand. 141,148,156 ; 4 Leigh’s 
R. 132 ; 11 S. & R. 115 Yin. Ab. h. t.; 
Co. Litt. 100; Hob. 22, 217. 

WARRANTOR. One who makes a 
warranty. Touchst. 181. 

WARRANTY, contracts. This word 
has several significations, as it is applied 
to the conveyance and sale of lands, to the 
sale of goods, and to the contract of insur¬ 
ance. 

2. —1. The ancient law relating to 
warranties of land was full of subtleties 
and intricacies; it occupied the attention 
of the most eminent Writers on the English 
law, and it was declared by Lord Coke, that 
the learning of warranties was one of the 
most curious and cunning learnings of the 
law; but it is now of little use even in 
England. The warranty was a covenant 
real, whereby the grantor of an estate of 
freehold, and his heirs, were bound to war¬ 
rant the title: and either upon voucher, or 
judgment in a writ of warrantia chariot , to 
yield other lands to the value of those from 
which there had been an eviction by para¬ 
mount title ; Co. Litt. 365 ; Touchst. 181; 
Bac. Ab s h. t.; the heir of the warrantor 
was bound only on condition that he had, 
as assets, other lands of equal value by 
descent. 

3. Warranties were lineal and collateral. 

4. Lineal, when the heir derived title to 
the land warranted, either from or through 
the ancestor who made the warranty. 

5. Collateral warranty was when the 
heir’s title was not derived from the war¬ 
ranting ancestor, and yet it barred the heir 
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from claiming the land by any collateral 
title, upon the presumption that he might 
thereafter have assets by descent from or 
through the ancestor; and it imposed upon 
him the obligation of giving the warrantee 
other lands, in ease of eviction, provided 
he had assets. 2 Bl. Com. 301, 302.^ 

0. The statute of 4 Anne, c. 10, an¬ 
nulled these collateral warrantees, which 
bad become a great grievance. Warranty 
in its original form, it is presumed, lias 
never been known in the United States. 
The more plain and pliable form of a cove¬ 
nant has been adopted in its place ; and 
this covenant, like all other covenants, has 
always been held to sound in damages, 
which after judgment may be recovered out 
of the personal or real estate, as in other 
cases. Vide 4 Kent, Com. 457 ; 3 Kawle’s 
R. 07, n.; 2 Wheat. R. 45; 9 Serg. & 
Rawle, 268; 11 Serg. A Rawle, 109; 4 
Dali. Rep. 442; 2 Sauud. 38, n. 5. 

7. —2. Warranties in relation to the j 
sale of personal chattels are of two kinds, 
express or implied. 

8. An express warranty is one by which 
the warrantor covenants or undertakes to 
insure that the thing which is the subject of 
the contract, is or is not as there mentioned ; 
as, that a horse is sound : that he is not five 
years old. 

9. An implied warranty is one which, 
not being expressly made, the law implies 
by the fact of the sale ; for example, the 
seller is understood to warrant the title of 
goods he sells, when they are in his posses¬ 
sion at the time of the sale; Ld. Raym. 593 ; 

1 Salk. 210 ; but if they are not then in his 
possession, the rule of caveat empfor applies, 
and the buyer purchases at his risk. Cro. 
Jac. 197. 

10. In general there is no implied war¬ 
ranty of the quality of the goods sold. 2 
Kent, Com. 374; Co. Litt. 102,a; 2 Black. 
Comm. 452; Bac. Abr. Action on the case, 
E ; 2 Com. Contr. 203 ; Dougl. 20 ; 2 East, 
314; Id. 448, n.; Ross on Vend. c. 6; 1 
Johns. R. 274 ; 4 Conn. R. 428; 1 Dali. 
Rep. 91; 10 Mass. R. 197; 20 Johns. 
Rep. 190; 3 Yeates, R. 262; 1 Pet. Rep. 
317; 12 Serg. & Rawle, 181; 1 Hard. 
Kent. Rep. 531; 1 Murphy, Rep. 138; 2 
Id. 245; 4 Haywood’s Tcnn. R. 227 ; 2 
Caines’ Rep. 48. The rule of the civil law 
was, that a fair price implied a warranty of 
title; Dig. 21, 2, 1 ; this rule has been 
adopted in Louisiana; Code, art. 2477 ; and 
in South Carolina. 1 Bay, R. 324; 2 Bay, 


R. 380 ; 1 Const. R. 182 ; 2 Const. R. 353. 
Vide Harr. Dig. Sale, II. 8; 12 East, R. 
452. 

11. —r3. In the contract of insurance, 
there arc certain warranties which are in¬ 
ducements to the insurer to enter into it. 
A warranty of this kind is a stipulation or 
agreement on the part of the insured, ill the 
nature of a condition precedent. It may bo 
affirmative ; as where the insured undertakes 
for the truth of some positive allegation : as, 
that the thing insured is neutral property ; 
or, it may be promissory; as, that the ship 
shall sail on or before a given day. 6 N. 

S. 53. 

12. Warranties arc also express or im¬ 
plied. An express warranty is a particular 
stipulation introduced into the written con¬ 
tract, by the agreement of the parties ; an 
implied warranty is an agreement which 
necessarily results from the nature of the 
contract: as, that the ship shall be sea¬ 
worthy when she sails on the voyage insured. 

13. The warranty being in the nature 
of a condition precedent, it. is to be per¬ 
formed by the insured, before lie can demand 
the performance of the contract on the part 
of the insurer. Marsh. Inst. B. 1, c. 9. 
See, generally, Bouv. Inst. Index, h. t. 

Warranty, voucher to, practice . A 
warranty is a contract real, annexeds to 
lands and tenements, whereby a man is 
bound to defend such hinds and tenements 
from another person ; and in ca9e of eviction 
by title paramount, to give him lands of 
equal value. 

2. Voucher to warranty is the calling of 
such warrantor into court by the party 
warranted, (when tenant in a real action 
brought for recovery of such lands,) to 
defend the suit for him; Co. Litt. 101, b ; 
Com. Dig. Voucher, A 1 ; Booth, 43 ; 2 
Saund. 32, n. 1 ; and the time of such 
voucher is after the demandant has counted. 
It lies in most real and mixed actions, but 
not in personal. Where the voucher has 
been made and allowed by the court, the 
vouchee cither voluntarily appears, or there 
issues a judicial writ (called a summons ad 
warrantizandum,) commanding the sheriff to 
summon him. Where he, either voluntarily 
or in obedience to this writ, appears and 
offers to warrant the land to the tenant, it 
is called entering into the warranty; after 
which he is considered as tenant in the 
action, in the place of the original tenant. 
The demandant then counts against him dc 
novo, the vouchee pleads to the new count 
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and the cause proceeds to issue. 2 Inst. 
241 a ; 2 Saund. 32, n. 1 ; Booth, 46. 

3. Voucher of warranty is, in the pre¬ 
sent rarity of real actions, unknown in prac¬ 
tice. Steph. Plead. 85. 

WASTE. A spoil or destruction in 
houses, gardens, trees, or other corporeal 
hereditaments, to the disherison of him that 
hath the remainder or reversion in fee simple 
or fee tail. 2 Bl. Comm. 281. 

2. The doctrine of waste is somewhat 
different in this country from what it is in 
England. It is adapted to our circumstan¬ 
ces. 3 Yeates, 11. 261 ; 4 Kent, Com. 76; 
Walk. Intr. 278; 7 John. Hep. 227; 2 
IL.yw. It. 339 ; 2 llayw. R, 110 ; 6 Munf. 
It. 134 ; 1 Band. Bep. 258; 6 Yerg. Rep. 
334. Waste is cither voluntary or per¬ 
missive. 

3. —§ 1. Voluntary waste. A voluntary 
waste is an act of commission, as tearing 
down a house. This kind of waste is com¬ 
mitted in houses, in timber, and in land. 
It is committed in houses by removing wain¬ 
scots, floors, benches, furnaces, window- 
glass, -windows, doors, shelves, and other 
things once fixed to the freehold, although 
they may have been erected by the lessee 
himself, unless they were erected for the 
purposes of trade. See Fixtures ; Bac. Ab. 
Wa4e, C 6. And this kind of waste may 
take place not only in pulling down houses, 
or parts of them, but also in changing their 
forms ; as, if the tenant pull down a house 
and erect a new one in the place, whether it 
he larger or smaller than the first; 2 Roll. 
Ab. 815, 1. 33 ; or convert a parlor into a 
stable; or a grist-mill into a fulling-mill; 

2 Roll. Abr. 814, 815 ; or turn two rooms 
into one. 2 Roll. Ab. 815, 1. 37. The 
building of a house where there was none 
before is said to be a waste ; Co. Litt. 53, 
a ; and taking it down after it is built, is a 
waste. Com. Dig. Waste, D 2. It is a 
general rule that when a lessee has annexed 
anything to the freehold during the term, 
and afterwards takes it away, it is waste. 

3 East, 51. This principle is established 
in the French law. Lois des Bat. part. 2, 
3, art. 1; 18 Toull. n. 457. 

4. But at a very early period several 
exceptions were attempted to be made to 
this rule, which were at last effectually en¬ 
grafted upon it in favor of trade, and of 
those vessels and utensils, which are imme¬ 
diately subservient to the purposes of trade. 
Ibid. 

5. This relaxation of the old rule has 


taken place between two descriptions of 
persons; that is, between the landlord and 
tenant, and between the tenant for life or 
tenant in tail, and the remaindcr-inan oj 
reversioner. 

6. As between the landlord and tenant 
it is now the law,‘that if the lessee annex 
any chattel to the house for the purpose of 
hip trade, he may disunite it during the 
continuance of his interest. 1 II. B. 258. 
But this relation extends only to erections 
for the purposes of trade. 

7. It has been decided that a tenant for 
years may remove eider-mills, ornamental 
marble chimney pieces, wainscots fixed only 
by screws, and such like. 2 Bl. Comm. 281, 
note by Chitty. A tenant of a farm cannot 
remove buildings which he has erected for 
the purposes of husbandry, and the better 
enjoyment of the profits of the land, though 
he thereby leaves the premises the same as 
when he entered. 2 East, 88 ; 3 East, 51; 
6 Johns. Rep. 5; 7 Mass. Rep. 433. 

8. Voluntary waste may be committed 
on timber, and in the country from which 
we have borrowed our law T s, the law is very 
strict. In Pennsylvania, however, and 
many of the other states, the law has applied 
itself to our situation, and those acts which 
in England would amount to waste, are not 
so accounted here. Stark. Ev. part 4, p. 
1667, n.; 3'Yeates, 251. Where wild aivl 
uncultivated land, wholly covered with wood 
and timber, is leased, the lessee may fell a 
part of the wood and timber, so as to fit the 
land for cultivation, without being liable to 
waste, but he cannot cut down the whole so 
as permanently to injure the inheritance. 
And to what extent the wood and timber 
on such land may be cut down without waste, 
is a question of fact for the jury under the 
direction of the court. 7 Johns. R. 227. 
The tenant may cut down trees for the 
reparation of the houses, fences, hedges, 
stiles, gates, and the like ; Co. Litt. 53, b; 
and for making and repairing all instrument? 
of husbandry, as ploughs, carts, harrows, 
rakes, forks, &c. Wood’s Inst. 344. The 
tenant may, when he is unrestrained by th<? 
terms of his lease, cut down timber, if there 
be not enough dead timber. Com. Dig 
Waste, D 5; F. N. B. 59 M. Where the 
tenant, by the conditions of his lease, i? 
entitled to cut down timbei, he is restrained 
nevertheless from cutting down ornamental 
trees, or those planted for shelter; 6 Ves. 
419 ; or to exclude objects from sight. 16 
Ves. 375. 
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0. Windfalls arc the property of the 
landlord, for whatever is severed by inevita¬ 
ble necessity, as by a tempest, or by a tres¬ 
passer, and by wrong, belongs to him who 
has the inheritance. 3 P. V ms. 2Gb ; II 
Hep. 81 : Bac. A hr. Waste, D 2. 

10. Waste is frequently committed on 
cultivated fields, orchards, gardens, mea¬ 
dows, and the like. It is proper here to 
remark that there is an implied covenant or 
agreement on the part of the lessee to use a 
farm in a husbandman-like manner, and not! 
to exhaust the soil by neglectful or impro- j 
per tillage. 5 T. H. 3 <3. See b \ es. 328. 
It is therefore waste to convert arable to 
woodland and the contrary, or meadow to 
arable ; or meadow to orchard. Co. Lit. 1 
53, b. Cutting down fruit trees ; 2 Roll. : 
Abr. 817, 1. 30; although planted by the 
tenant himself, is waste ; and it. was held 
to be waste for an outgoing tenant of garden 
ground to plough up strawberry beds which 
he had bought of a former tenant when he 
entered. I Camp. 227. 

11. It is a general rule that, when lands 

are leased on which there are open mines of 
metal or coal: or pits of gravel, lime, clay, 
brick, earth, stone, and the like, the tenant 
may dig out of such mines, or pits. Com. 
Dig. Waste, D 4. Rut he cannot open 
any new mines or pits without being guilty 
of waste; Co. Lit. 53 b; and canning 
away the soil, is waste. Coin. Dig. Waste, 
D 4. | 

12. —§ 2. Permissive waste . Permissive 
waste in houses is punishable where the 
tenant is expressly bound to repair, or 
where he is so bound on an implied cove- j 
nant. See 2 Esp. R. 590 ; 1 Esp. Rep. 1 
277 ; Bac. Abr. Covenant, F. It is waste , 
if the tenant suffer a house leased to him to 
remain uncovered so long that the rafters 
or other timbers of the house become rotten, 
unless the house was uncovered when the 
tenant took possession. Com. Dig. Waste, 
D 2. 

13. —§ 3. Of remedies for waste. The 
ancient writ of waste has been superseded. 
It is usual to bring case in the nature of 
waste instead of the action of waste, as well 
for permissive as voluntary waste. 

14. .Some decisions have made it doubt¬ 
ful whether an action on the case for per¬ 
missive waste can be maintained against any 
tenant for years. See 1 New Rep. 290 ; 4 1 
Taunt. 764 ; 7 Taun* 392 ; S. C. 1 Moore, ’ 
100: 1 Saund. 323, a, n. i. Even where 
the lessee covenants not to do waste, the 


lessor has his election to bring cither an 
action on the case, or of covenant, against 
the lessee for waste done by him during the 
term. 2 Bl. Rep. 1111 ; 2 Saund, 252, 
c. li. In an action on the case in the nature 
of waste, the plain tiff recovers only damages 
for the waste. 

15. The latter action has this advantage 
over an action of waste, that it may be 
brought by him in reversion or remainder 
for life or years, as well as in fee or in tail; 
and the plaintiff is entitled to costs in this 
action, which he cannot have in an action 
of waste. 2 Saund. 252, n. 

See, on the subject in general, Woodf. 
Land). & T. 217, ch. 9, s. 1 ; Bac. Abr. 
Waste; Yin. Abr. Waste; Com. Dig. 
Waste ; Supp. to Ves. jr. 50, 325, 441 ; 1 
Vern. R. 23, n.; 2 Saund. 252, a, n. 7, 
259, n. 11; Arch. Civ. PI. 495 ; 2 Sell. 
Pr. 234 ; 3 Bl. Com, 180, note by Chitty ; 
Amcr. Dig. Waste; Whart. Dig, Waste; 
Bouv. Inst. Index, h. t. 

As to.remedies against waste by injunc¬ 
tion, see 1 Vern. R. 23, n.; 5 P. Wins. 
2G8, n. F ; 1 Eq. Cas. Ab. 400; 6 Ves, 
787, 107, 419 ; 8 Ves. 70 ; 16 Ves. 375 ; 
2 Swanst. 251 ; 3 Madd. 498 ; Jacob’s R. 
70 ; Drew, on Inj. part 2, c. 1, p. 134. As 
between tenants in common, 5 Taunt. 24 ; 
19 Ves. 159 ; 16 Ves. 132; 3 Bro. C. C. 
622 ; 2 Dick. 667 ; Bouv. Inst. Index, h. t.; 
and the article. Injunction. 

As to remedy by writ of estrepement to 
prevent waste, see Estrepement: Woodf. 
Landl. & T. 447 ; 2 Yeates, 281; 4 Smith’s 
Laws of Penn. 89 ; 3 Bl. Com. 226. 

As to remedies in cases of fraud in com¬ 
mitting waste, see IIov. Fr. cb. 7, p. 226 
to 238. 

WASTE BOOK, com . law . A book 
used among merchants. All the dealings 
of the merchant are recorded in this book 
in chronological order as they occur. 

WATCH, police . To watch, is, properly 
speaking, to stand sentry and attend guard 
during the night time : certain officers called 
watchmen are appointed in most of the 
United States, whose duty it is to arrest all 
persons who arc violating the law^ cr 
breaking the peace, (q. v.) Vide 1 Bl. 
Com. 356 ; 1 Chit. Cr. Law, 14, 20. 

Watch and ward. A phrase used in 
the English law, to denote the superintend¬ 
ence * and care of certain officers, whose 
duties are to protect the public from harm. 

WATCHMAN. An officer in many 
cities and towns, whose duty it is to watch 
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during the night and take care of the pro¬ 
perty of the inhabitants. 

2. He possesses generally the common law 
authority of a constable (q. v.) to make ar¬ 
rests, where there is reasonable . ground to 
suspect a felony, though there is no proof 
of a felony having been committed. 1 Chit. 
Or. L. 24 ; 2 Ilale, 96 : Hawk. B. 2, c. 13, 
s. 1, &e.; 1 East, P. C. 303 ; 2 Inst. 52 ; 
Com. Dig. Imprisonment, H 4 ; Dane’s Ab. 
Index, h. t.; 3 Taunt. 11. 14 ; 1 B. & A. 
227 ; Peake, II. 89 ; 1 Moody’s Cr. Cas. 
334 ; 1 Esp. R. 294 ; and vide Peace . 

3. By an act of congress, approved Sept. 
30, 1850, the compensation of watchmen in 
the various departments of government, 
shall be five hundred dollars per annum. 

WATER. That liquid substance of 
which the sea, the rivers, and creeks are 
composed. 

2. A pool of water, or a stream or water 
course, is considered as part of the land, 
hence a pool of twenty acres, would pass by 
the grant of twenty acres of land, without 
mentioning the water. 2 Bl. Com. 18 ; 2 
N. H. Rep. 255 : 1 Wend. R. 255; 5 
Paige, R. 141 ; 2 N. H. Rep. 371 ; 2 
Brownl. 142 ; 5 Cowen, R. 216 ; 5 Conn. 
R. 497 ; 1 Wend. R. 237. A mere grant 
of water passes only a fishery. Co. Lit. 4 b. 

3. Like land, water is distinguishable 
into different parts, as the sea, (q. v.) rivers, 
q. v.) docks, (q. v.) canals, (q. v.) ponds, 
(q. v.) and sewers, (q. v.) and to these may 
be added a water course, (q. v.) Vide 4 
Mason, R. 397 ; River: Water course. 

Water bailiff, English law . An offi¬ 
cer appointed to search ships in ports. 10 
H. VII., 30. 

Water course. This term is applied to 
the flow or movement of the water in rivers, 
creeks, and other streams. 

2. In a legal sense, property in a water 
course is comprehended under the general 
name of land; so that a grant of land con¬ 
veys to the grantee not only fields, meadows, 
and the like, but also all the rivers-and 
streams, which naturally pass over the sur¬ 
face of the land. 1 Co. Lit. 4; 2 Brownl. 
142 ; 2 N. Hamp, Rep. 255; 5 Wend. Rep. 
423. 

3. Those who own land bounding upon 
a water course, are denominated by the 
civilians riparian proprietors, and this con¬ 
venient term has been adopted by judges 
and writers on the common law. Ang. on 
Water Courses, 3 ; 3 Kent, Com. 354 ; 4 
Mason’s R. 397. 


4. Every proprietor of lands on the 
banks of a river has naturally an equal 
right to the use of the water which flows in 
the stream adjacent to his lands, as it was 
wont to run (currere solebat) without dimi¬ 
nution or alteration. 

5. No proprietor has a right to use the. 
water to the prejudice of other proprietors, 
above or below him, unless he has a prior 
right to divert it, or a title to some exclu¬ 
sive enjoyment. He has no property in the 
water itself, but a simple usufruct as it 
passes along. Aqua currit et debet currere , 
is the language of the law. 3 Rawle, llep. 
84 ; 9 Co. 57, b. 

6. Though he may use the water while 
it runs over his lands, he cannot unreason¬ 
ably detain it or give it another direction, 
and he must return it to its ordinary chan¬ 
nel when it leaves his estate. Without the 
consent of the adjoining proprietors, be can¬ 
not divert or diminish the quantity of the 
water, which would otherwise descend to the 
proprietor below, nor throw the water back 
upon the proprietor above, without a grant, 
or an uninterrupted enjoyment of twenty 
years, which is evidence of it. 3 Kent, 
Com. 353 ; 1 Wils. R. 178 ; 6 East, 203 : 

1 Simon & Stuart, 190; 2 John. Cli. R. 
162, 463 : 4 Mass. R. 401 ; 17 John. II. 
321 ; 5 Ohio R. 322 ; 3 Fairf. R. 407 ; 8 
Grecnl. R. 268 ; 16 Pick. Rep. 247 ; .1 
Coxe’s Rep. 460 ; Dig. 39, 3, 4, and 10 ; 
Pothier, Traite du Coritrat de Societe, 2e 
app. n. 236, 237; Bell’s Law of Scotland, 
691 ; Ang. on Water Courses, 12; 2 Conn. 
R. 584. 

7. When there are two opposite riparian 
proprietors, each owns that portion of the 
bed of the river which' is adjoining his land 
usque ad filum aquae; or, in other words, to 
the thread or central line of the stream ; 
Ilarg. Tracts, 5 ; Holt’s Rep. 499 ; and if 
hydraulic works be erected on both hanks, 
each is entitled to an equal share of the 
water. 1 Paige’s Clianc. Rep. 448. 

8 The water can only be used by each 
as an entire stream, in its natural channel ; 
for of the property in the water there can 
be no severance. 13 John. R. 212. 

9. But it seems that when an island is 
on the side of a river, so as to give the ripa¬ 
rian owner on that side one-fourth of the 
water, the other is entitled to the whole of 
the* three-fourths of the river. 10 W end. 
Rep. 260. See, also, 13 Mass. Rep. 507; 

2 Caines’ Cas. 87 : 9 Pick. R. 528 ; 3 Kent, 
Com. 344, 345 ; 3 Rawle’s R. S4 ; 2 Watts, 
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R. 327; 8 Greenl. R- 138, 253 ; 9 Pick. 
Rep. 59; 10 Pick. 11. 348 ; 10 Wend. R. 
167 , Com. Pi*. Action for Nuisance, A ; 4 
P. & R. 583 ; S. 0. 2 B. & C. 910; 1 
Oampb. R. 463 ; 6 East, R. 208 ; 1 Wils. 
Rep 174: 1 B. & A. 258; 5 Taunt. R. 
454 ; 2 E«p. R. 079; 2 Hill. Abr. c. 14, 
16, 17 ; llam. N. P. 199; 1 Vin. Ab. 557 ; 
22 Vin. Abr. 525 ; 2 Chit. Bl. 403, n. 7 ; 
3 Roll. 140, 1. 40 ; Lois des Bat. part 1, 
c. 3, see. 1, art. 3 ; Crabb on R. P. § 398 
to 443. Vide River . 

Water ordeal. An ancient form of 
trial, now abolished, by which the accused, 
tied baud and foot, were cast into cold 
water, and if they did not sink they were 
deemed innocent; or they were compelled 
to plunge their limbs into hot water, and if 
they came out unhurt they were considered 
innocent. Vide Ordeal . 

WAVESON. This name is given to such 
goods as after shipwreck appear upon the 
waves. Jacob, Law Diet. h. t. 

WAY, estates. A passage, street or road. 
A right of way is a privilege which an indi¬ 
vidual or a particular description of persons, 
such as the inhabitants of a particular place, 
or the owners or occupiers of such place 
may have, of going over another person’s 
ground. 

2. It is an incorporeal hereditament of 
a real nature, a mere easement, entirely dif¬ 
ferent from public or private roads. 

3. A right of way may arise, 1 N By pre¬ 

scription and immemorial usage. 2 McCord, 
447; 5 Har. & John. 474 ; Co. Litt. 113, 
b; Br. Chem. 2 ; 1 Roll. Ab. 936. 2. By 
grant. 3 Lev. 305 ; 1 Ld. Raym. 75 ; 17 
Mass. 416 ; Crabb on R. P. § 366. 3. By 

reservation. 4. By custom. 5. By acts of 
the legislature. 6. From necessity, when a 
man’s ground is enclosed and completely 
blocked up, so that he cannot, without pass¬ 
ing over his neighbor’s land, reach the pub¬ 
lic road. For example, should A grant a 
piece of land to B, surrounded by land be¬ 
longing to A ; a right of way over A’s land 
passes of necessity to B, otherwise he could 
not derive any benefit from the acquisition. 
Vide 3 Rawle, 495 ; 2 Fairf. R. 156; 2 
Mass. 203; 2 McCord, 448 j 3 McCord, 
139 ; 2 Pick. 577 ; 14 Mass. 56 ; 2 Hill, 

S, C. R. 641; and Necessity. The way is 
to he taken where it will be least injurious 
to the owner. 4 Kent, Com. 338. 

4. Lord Coke, adopting the civil law, 

says there are three kinds of ways. 1. A 
foot-way, called iter . 2. A foot-way and 


horse-way, called actus . 3. A cart-wav, 
which contains the other two, called via. 
Co. Lit. 56, a; Pothier, Pandeetje, lib. 8, 
t. 3, § 1 ; Dig. 8, 3 ; 1 Bro. Civ. Law, 177. 
Vide Yelv. 142, n ; Id. 164 ; Woodf. Landl. 
& Ten. 544 ; 4 Kent, Com. 337; Ayl. 
Pand. 307 ; Cruise’s Dig. tit. 24 ; 1 Taunt. 

R. 279; R. & M. 151; 1 Bail. R. 58 ; 2 
Hill. Abr. c. 6; Crabb on Real Prop. § 
360 to 397 ; Bouv. Inst. Index, h. t.; Ease¬ 
ment; Servitude. 

WAY BILL, contracts. A writing in 
which is set down the names of passengers, 
who are carried in a public conveyance, or 
the description of goods sent with a common 
carrier by land ; when the goods are carried 
by water, the instrument is called a bill of 
lading, (q. v.) 

WAY GOING CROP. In Pennsylvania, 
by the custom of the country, a tenant for 
a term certain is entitled, after the expira¬ 
tion of his lease, to enter and take away the 
crop of grain which he had put into the 
ground the preceding fall. This is called 
the way going crop . 5 Binn. R. 289 ; 2 

S. & R. 14; 1 P. R. 224. 

WAYS AND MEANS. In legislative 
assemblies there is usually appointed a com¬ 
mittee whose duties are to inquire into, and 
propose to the house, the ways and means 
to be adopted to raise funds for the use of 
the government. This body is called the 
committee of ways and means. 

WEAR. A great dam made across a 
river, accommodated for the taking of fish, 
or to convey a stream to a mill s Jacob’s 
Law Diet. h. t. Vide Dam. 

WED. A covenant or agreement; whence 
a wedded husband. 

WEEK. Seven days of time. 

2. The week commences immediately 
after twelve o’clock on the night between 
Saturday and Sunday, and ends at twelve 
o’clock, seven days of twenty-four hours 
each, thereafter. 

3. The first day of the week is called 
Sunday; (q. v.) the second, Monday : the 
third, Tuesday; the fourth, Wednesday; 
the fifth, Thursday ; the sixth, Friday ; and 
the seventh, Saturday. Vide 4 Pet. S. C. 
Rep. 361. 

WEIGHAGE, mer. law. In the English, 
law it is a duty or toll paid for weighing 1 
merchandise; it is called tronage , (q. v.) for 
weighing wool at the king’s beam, or pesage , 
for weighing other avoirdupois goods. 2 
Chit. Com. Law, 16. 

WEIGHT. A quality in natural bodies. 
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by which they tend towards the centre of 
the earth. 

2. Under the article Measure , (q. v.) it 
is said that by the constitution congress 
possesses the power “ to fix the standard of 
weights and measures,” and that this power 
has not been exercised. ’ ' 

3. The weights now generally used in 
the United States are the same as those of 
England ; they are of two kinds : 

1. Avoirdupois weight. 

1st. Used in almost all commercial 
transactions, and in the common dealings 
of life. 

27 1 \ grains = 1 dram 
.16 drams = 1 ounce 

16 ounces — 1 pound, (lb.) 

28 pounds — 1 quarter, (qr.) 

4 quarters = 1 hundred weight, (cwt.) 

20 hundred weight = 1 ton. 

2d. Used for meat and fish 
8 pounds = 1 stone 

3d. Used in the wool trade. 






Cwt. 

qr. 

lb. 

7 

pounds 

= i 

clove 



14 

pounds 

= i 

stone 

= 0 

0 

14 

2 

stones 

= i 

tod 

= 0 

1 

0 

64 tods 

= i 

wey 

= 1 

2 

14 

2 

weys 

= i 

sack 

= 3 

1 

0 

12 

sacks 

= i 

last 

= 39 

0 

0 


4th. Used for butter and cheese. 

8 pounds =1 clove 
56 pounds = 1 firkin. 

2. Troy weight. 

24 grains = 1 pennyweight 
20 pennyweights = 1 ounce 
12 ounces = 1 pound. 

4. These are the denominations of troy 
weight, when used for weighing gold, silver, 
and precious stones, except diamonds. Troy 
weight is also used by apothecaries in com¬ 
pounding medicines; and by them the ounce 
is divided into eight drams, and the dram 
into three scruples, so that the latter is 
equal to twenty grains. For scientific pur¬ 
poses, the grain only is used, and sets of 
weights are constructed in decimal progres¬ 
sion, from 10,000 grains downward to one- 

l.undrcdth of a grain. The caret, used for 


weighing diamonds, is three and one-sixth 
grains. 

5. A short account of the French weights 
and measures is given under the article 
Measure. 

Weight of evidence. This phrase is 
used to signify that the proof on one side of 
a cause is greater than on the other. 

2. When a verdict has been rendered 
against the weight of the evidence, the court 
may, on this ground, grant a new trial, but 
the court will exercise this power not merely 
with a cautious, but a strict and sure judg¬ 
ment, before they send the case to a second 

j ur y- 

3. The general rule, under such circum¬ 
stances, is, that the verdict once found shall 
stand : the setting aside is the exception, 
and ought to be an exception of rare and 
almost singular occurrence. A new trial 
will be granted on this ground for either 
party ; the evidence, however, is not to be 
weighed in golden scales. 2 Hodg. 11. 125 ; 
S. 0. 3 Bingh. N..C. 109: Gilp. 356: 4 
Yeates, 437: 3 Grecnl. 276 ; 8 Pick. 122; 
5 Wend. 595; 7 Wend. 380; 2 Yir. Cas. 
235. 

WELCH MORTGAGE^ Eng. law , con¬ 
tracts. A species of security which partakes 
of the nature of a mortgage, as there is a 
debt due, and an estate is given as a security 
for the repayment,- but differs from it, in the 
circumstances that the rents and profits are 
to be received without account till the prin¬ 
cipal money is paid off, and there is no 
remedy to enforce payment, while the mort¬ 
gagor has a perpetual power of redemption. 

2. It is a species of vivum vadium . 
Strictly, however, there is this distinction 
between a Welch mortgage and a vivum 
vadium . In the latter the rents and profits 
of the estate are applied to the discharge 
of the principal, after paying the interest; 
while in the former the rents and profits are 
received in satisfaction of his interest only. 
1 Pow. Mortg. 373, a. 

WELL. A hole dug in the earth in 
order to obtain water. 

2. The owner of the estate has a right 
to dig in his own ground, at such a distance 
as is permitted by law, from his neighbor’s 
land ; he is not restricted as to the size or 
depth, and is not liable to any action for 
rendering the well of his neighbor useless 
by so doing. Lois des Bat. part. 1, c. 3, 
sect. 2, art. 2, § 2. 

Well knowing. These words are used 
in a declaration when the plaintiff sues for 



WHA 


YVHE 


G49 


an injury which is not immediate and with 
force, and the act or nonfeasance complained 
of was not primct facie actionable, not only 
the injury, but the circumstances under 
which it was committed, ought to be stated, 
as where the injury was done by an animal. 
In such case, the plaintiff after stating the 
injurw continues, the defendant well know¬ 
ing the mischievous propensity of his dog, 
permitted him to goat large. \ide Scienter, 

WERE. The name of a fine among the 
Saxons imposed upon a murderer. 

2. The life of every man, not excepting 
that of the king himself, was estimated at 
a eertaiu price, which was called the were , 
or mstimatio capitis.* The amount varied 
according to the dignity of the person mur¬ 
dered. The price of wounds was also varied 
according to the nature of the wound, or the 
member injured. 

WERGILD, or WEREGILD, old Eng . 
law. The price which in a barbarous age, 
a person guilty of homicide or other enormous 
offence was required to pay, instead of 
receiving other punishment. 4 Bl. Com. 
188. See, for the etymology of this word, 
and a tariff which was paid for the murder 
of the different classes of men, Guizot, 
Essais sur l’Histoire de France, Essai 4eme, 
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WETHER. A castrated ram, at least 
one year old ; in an indictment it may be 
called a sheep. 4 Car. k Payne, 21G ; 19 
Eng. Com. Law Rep. 351. 

WHALER, mar . law. A vessel employed 
in the whale fishery. 

2. It is usual for the owner of the vessel, 
the captain and crew, to divide the profits in 
just proportions, under an agreement similar 
to the contract Di Colonua. (q. v.) 

WHARF. A space of ground artificially 
prepared for the reception of merchandise 
from a ship or vessel, so as to promote the 
convenient loading and discharge of such 
vessel. 


WHARFAGE. The money paid for 
landing goods upon, or loading them from a 
wharf. Dane’s Ab. Index, h. t. 

IIARFIXGER. One who owns or 
ke 3ps a wharf, for the purpose of receiving 
and shipping merchandise to or from it, 
for hire. 

2. Like a warehouseman, (q. v.) a whar¬ 
finger is responsible for ordinary neglect, 
and is therefore required to take ordinary 
care of goods entrusted to him as such. 
The responsibility of a wharfinger begins 
wneu he acquires, and ends when he ceases 


to have the custody of the goods in that 
capacity. 

3. When he begins aad ceases to have 
such custody depends generally upon the 
usages of trade and of the business. When 
goods are delivered at a wharf, and the 
wharfinger has agreed, expressly or by impli¬ 
cation, to take the custody of them, his 
responsibility commences ; but a mere deli¬ 
very at the wharf, without such assent, does 
not make him liable. 3 Cainpb. R. 414; 4 
Cainpb. R. 72 ; 6 Cowen, R. 757. When 
goods are in the wharfinger’s possession to 
be sent on board of a vessel for a voyage, 
as soon as he delivers the possession and 
the care of them to the proper officers of 
the vessel, although they are not actually 
removed, he is, by the usages of trade, 
deemed exonerated from any further respon¬ 
sibility. 5 Esp. R. 41 ; Story, Bailm. § 
453; Abbott on Shipp. 226 ; Molloy, B. 
2. c. 2, s. 2 ; Roccus, Not. 88 ; Dig. 9, 4, 3. 

WHEEL. The punishmeut of the wheel 
was formerly to put a criminal on a wheel, 
and then to break his bones until he expired. 
This barbarous punishmeut was never used 
iu the United States, and it has been 
abolished in almost every civilized country. 

WHELPS. The young of certain ani¬ 
mals of a base nature, or ferce nature ?. 

2. It is a rule that when no larceny can 
be committed of any creatures of a base 
nature, which are fere? nature 5, though tame 
and reclaimed, it cannot be committed of 
the young of such creatures in the nest, 
kennel, or den. 3 Inst. 109 j 1 Russ, on 
Cr. 153. 

3. The owner of the land is, however, 
considered to have a qualified property in 
such animals, rat tone impotent in. 2 Bl. 
Com. 394. 

WHEN. At which time, in wills , stand¬ 
ing by itself unqualified and unexplained, 
this is a word of condition denoting the 
time at which the gift is to commence. 6 
Yes. 243 ; 2 Mcriv. 286. 

2. The context of a will may show that 
the word vyhen is to be applied to the pos¬ 
session only, not to the vesting of a legacy; 
but to justify this construction, there must 
be circumstances, or other expressions in the 
will, showing such to have been the testa¬ 
tor’s intent. 7 Yes. 422; 9 Yes. 230; 
Coop. 145; 11 Yes. 489; 3 Bro. C. C. 471. 
For the effect of the word when in contracts 
and in wills in the French law, see C Toull 
n. 520. 

When and where. These words are 
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used in a plea when full defence is made : j 
the form is, u when and were it shall behove 
him.” This acknowledges the jurisdiction 
of the court. 1 Chit. PI. *414. ! 

WHEREAS. This word implies a recital, 
and in general cannot be used in the direct 
and positive averment of a fact in a decla¬ 
ration or plea. Those facts which are directly 
denied by the terms of the general issue, or 
which may, by the established usage of plead¬ 
ing, be specially traversed, must be averred 
in positive and direct terms; but facts, 
however material, which are not directly 
denied by the terms of the general issue, 
though liable to be contested under it, and 
which, according to the usage of pleading, 
cannot be specially traversed, maybe alleged 
in the declaration by way of recital, under 
a whereas. Gould, PI. c. 43, § 42 ; Bac. 
Ab. Pleas. Ac., B. 5, 4; 2 Chit. PI. 151, 
178, 191; Gould, PI. c. 3, § 47. 

WHIPPING, punishment. The infliction 
of stripes. 

2. This mode of punishment, which is still 
practiced in some of the states, is a relict 
of barbarism ; it has yielded in most of the 
middle and northern states to the peniten¬ 
tiary system. 

3. The punishment of whipping, so far 
as the same was provided by the laws of 
the United States, was abolished by the act 
of congress of February 28, 1839, s. 5. 
Vide 1 Chit. Cr. Law, 796 ; Dane’s Ab. 
Index, h. t. 

WHITE PERSONS. The acts of con¬ 
gress which authorize the naturalization of 
aliens, confine the description of such aliens 
to free white persons. 

2. This of course excludes the African 
race when pure, but it is not easy to say 
what shade of color or mixture of blood 
will make a white person. 

3. The constitution of Pennsylvania, as 
amended, confines the right of citizenship to 
free white persons ; and these words, white 
persons , or similar words, are used in most 
of the constitutions of the southern states, 
in describing the electors. 

White rent, English law . Rents paid 
in silver, and called white rents or redditus 
albi, to distinguish them from other rents 
which were not paid in money. 2 Inst. 19. 
Vide / Hbafirma . 

"WHOLE BLOOD. Being related by 
both the father and mother’s side; this 
phrase is used in contradistinction to half 
bloody (q. v.) which is relation only on one 
^ide. Sec Blood . 


| ^ WHOLESALE. To sell by wholesale, 
is to sell by large parcels, generally in 
original packages, and not by retail, (q. v., 

WIDOW. An unmarried woman wiio.se 
husband is dead. 

# 2- In legal writings, widow is an addition 
given to a woman who is unmarried and 
whose husband is dead. The addition of 
spinster is given to a woman who never 
was married. Lovel. on Wills, 269. See 
Addition. As to the rights of a widow, 
see Dower . 

WIDOW’S CHAMBER, Eng. law. In 
London the apparel of a widow and the fur¬ 
niture of her chamber, left by her deceased 
husband, is so called, and the widow is 
entitled to it. 2 Bl. Com. 518. 

WIDOWHOOD. The state of a man 
whose wife is dead, or of a woman whose 
husband is dead. In general there is no 
law to regulate the time during which a man 
must remain a widower, or a woman a widow, 
before they marry a second time. The term 
widowhood is mostly applied to the state or 
condition of a widow. 

WIDOWER. A man whose wife is 
dead. A widower has a right to administer 
to his wife’s separate estate, and as her 
administrator to collect debts due to her, 
generally for his own use. 

WIFE, domestic relations. A woman 
who has a husband. 

2. A wife, as such, possesses rights and 
is liable to obligations. These will be con¬ 
sidered. 1st. She may make contracts for 
the purchase of real estate for her own 
benefit, unless her husband expressly dis¬ 
sents. 6 Binn. R. 427. And she is entitled 
to a legacy directly given to her for her 
separate use. 6 Scrg. & Rawle, II. 4G7. 
In some places, by statutory provision, she 
may act as a feme sole trader, and as such 
acquire personal property. 2 Serg. & Raw 1c, 
li. 289. 

3. —2d. She may in Pennsylvania, and 
in most other states, convey her interest in 
her own or her husband’s lands by deed ac¬ 
knowledged in a form prescribed by law. 
8 Dowl. R. 630. 

4. —3d. She is under obligation to love, 
honor and obey her husband, and is bound 
to follow him wherever he may desire to 
establish himself: 5 N. S. 60 ; (it is pre¬ 
sumed not out of the boundaries ot the 
United States,) unless the husband, by acts 
of injustice and such as are contrary to his 
marital duties, renders her life or happiness 
insecure. 
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5.— 4 th. She is not liable for any obli¬ 
gations she enters into to pay money on any 
contract she makes, while she lives with her 
husband ; she is presumed in such case to 
act as the agent of her husband. Chitty, 
Contr. 43. 

0 .—;>th. The incapacities of femes covert, 
apply to their civil rights, and are intended : 
for their protection and interest. Their po- ' 
litieal rights stand upon different grounds, ! 
they can, therefore, acquire and lose a ua- j 
tioual character. These rights stand upon 
the general principles of the law of nations. 
Harp. Eq. R. 5 ; 3 Pet. R. 242. 

7 .— 6 th. A wife, like all other persons, 
when she acts with freedom, may be pun- , 
ished for her criminal acts. But the law 
presumes, when she commits in his presence 
a crime, not malum in $e> as murder or trea¬ 
son, that she acts by the command and coer¬ 
cion of her husband, and, upon this ground, j 
she is exempted from punishment. Bose, 
on Cr. Ev. 785. But this is only a pre¬ 
sumption of law, and if it appears, upon the j 
evidence, that she did not in fact commit 
the act under compulsion, but was herself a 
principal actor and inciter in it, she may be 
punished. 1 Hale, P. C. 516 ; 1 Buss, on 
Cr. 16, 20. Vide Contract; Divorce; Hus - j 
band; Incapacity; Marriage; Accessaries; 
Parties to actions; Parties to contracts; 
Women; and, generally, Bouv. Inst. Index, 
h. t. 

WIFE’S EQUITY. By this phrase is 
understood the equitable right of a wife to 
have settled upon her and her children a 
suitable provision out of her estate when¬ 
ever the husband cannot obtain it, without 
the aid of a court of equity. Shelf, on M. 
and D., 605. 

2. By the marriage the husband acquires 
an interest in the property of his wife in 
consideration of the obligation which he 
contracts by the marriage, of maintaining 
her and their children. The common law 
enforces this duty thus voluntarily assumed 
by him, and he can alien the property to 
v Inch lie is thus entitled jure mariti , or 
in ease of his bankruptcy or insolvency it 
would vest in his assignee for the benefit of 
his creditors, and the wife would be left, 
with her children, entirely destitute, not¬ 
withstanding her fortune may have been 
great. To remedy this evil, courts of equity, 
in certain cases, give a provision to the wife, 
which is called the wife’s equity. 

3. The principle upon which courts of 
equity act is, that he who seeks the aid of 


| equity must do equity, and that will be 
withheld until an adequate settlement has 
bfeen made. 1 P. Wms. 459, 460. Sec 5 
; My. & Cr. 105 ; 11 Sim. 569 ; 4 Hare, 6 . 

4. It will be proper to consider, 1 . Out 
of what property the w r ife has a right to 
claim her equity to a settlement. 2. Against 
whom she may make such a claim. 3. Her 
rights. 4. The rights of her children. 5. 
When her rights to a settlement will be 
barred. 

5. — 1 . Where the property is equitable 
and not recoverable at law, it cannot be 
obtained without making a settlement upon 
a wife and children, if one be required by 
her; 2 P. Wins. 639 ; and where, though 
the property be legal in its nature, it be¬ 
comes, from collateral circumstances, the 
subject of a suit in equity, the wife’s right 
to a settlement will attach. 5 My. & Cr. 
97. See 2 Yes. pin., 607, 680 ; 4 Bro. C. 
C. 338 ; 3 Yes. 166, 421 ; 9 Yes. 87 ; 5 
Madd. R. 149 ; 5 Yes. 517 *, 13 Maine, 124 ; 
10 Ala. R. 401 ; 9 Watts, 90 ; 5 John.Ch. 
R. 464 ; 3 Cowen, 591 ; 6 Paige, 366 ; 2 
Bland. 545 ; 2 Paige, 303. 

6 . — 2 . The wife’s equity to a settlement 
is binding not only upon the husband, but 
upon his assignee under the bankrupt or in¬ 
solvent laws. 2 Atk. 420 ; 3 Yes. 607 ; 4 
Bro. C. C. 138 ; 6 John. Ch. R. 25 ; 1 
Paige, 620 ; 4 Mete. 486 ; 4 Gill & John. 
283 ; 5 Monr. 338 ; 10 Ala. R. 401 ; 1 
Kelly, 637. And even where the husband 
assigned the wife’s equitable right for a 
valuable consideration, the assignee was 
considered liable. 4 Yes. 19. 

7. —3. As to the amount of the rights 
of the wife, the general rule is that one 
half of the wife’s property shall be settled 
upon her. 2 Atk. 423; 3 Yes. 166. But 
it is in the discretion of the court to give 
her an adequate settlement for herself and 
children. 5 John. Ch. R. 464; bJohn. 
Ch. R. 25 ; 3 Cowen, 591 ; 1 Desaus. 263 ; 
2 Bland. 545 : 1 Cox, R. 153 ; 5 B. Monr. 
31 ; 3 Kelly, 193 ; 1 D. & W. 407 ; 9 Sim, 
597 ; 1 S. & S. 250. 

8 . — 4 . Whenever the wife insists upon 
her equity, the right will be extended to her 
children, but the right is strictly personal 
to the wife, and her children cannot insist 
upon it after her death. 2 Eden, 337 , 1 
J. & W. 472; 1 Madd. R. 467 ; 11 Bligh, 
N. S. 104 ; 2 John. Ch. R. 206 ; 3 Cowen, 
591 5 10 Ala. R. 401 ; 1 Sanf. 129. 

I 9.—5. The wife’s equity will be barred, 
first, by an adequate settlement having been 
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made upon her; 2 Ves. 675; when she 
lives in adultery apart from her husband ; 
4 Ves. 146; but a female ward of court, 
married without its consent, will not be 
barred, although she should be living in 
adultery. 1 V. & B. 302. 

WILD ANIMALS. Animals in a state 
of nature; animals feres nature. Vide 
Animals; Feres natures . 

WILFULLY, intentionally. 

2. In charging certain offences it is re¬ 
quired that they should be stated to be wil¬ 
fully done. Arch. Cr. PI. 51, 58 ; Leach’s 
Cr. L. 556. 

3 . In Pennsylvania it has been decided 
that the word maliciously was an equivalent 
for the word wilfully , in an indictment for 
arson. 5 Whart. R. 427. 

WILL, criminal law . The power of 
the mind which directs the actions of a 
man. " 

2. In criminal law it is necessary that 
there should be an act of the will to commit 
a crime, for unless the act is wilful it is no 
offence. • 

3. It is the consent of the will which 
renders human actions commendable or cul¬ 
pable, and where there is no will there can 
be no transgression. 

4. The defect or want of will may be 
classed as follows :—1. Natural, as that of 
infancy. 2. Accidental; namely, 1st. De¬ 
mentia. 2 d. Casualty or chance. 3d. Ig¬ 
norance. (q. v.) 3. Civil; namely, 1 st. Civil 
subjection. 2 d. Compulsion. 3d. Neces¬ 
sity. 4 th. Well-grounded fear. Hale’s P. 
C. c. 2 ; Hawk. P. C. book 1 , c. 1 . 

Will or testament. The legal decla¬ 
ration of a man’s intentions of w T hat he wills 
to be performed after his death. Co. Litt. 
Ill ; Swinb. Pt. 1, s. II. 1 ; Shep. Touch. 
398 : Bac. Abr. Wills, A. 

2 . The terms will and testament are 
synonymous, and they are used indifferently 
by common lawyers, or one for the other. 
Swinb. p. 1, s. I. 5 ; Bac. Ab. Wills. A. 
Civilians use the term testament only. Sec 
Testament . 

3. There are five essential requisites to 
make a good will. 

4. —1. The testator must be legally capa¬ 
ble of making a will. Generally all persons 
who may make valid contracts can dispose 
of their property by will. See Parties to 
contracts. This act requires a power of the 
mind freely to dispose of property. Infants, 
because of their tender age, and married 
women, on account of the supposed influ¬ 


ence and control of their husbands, have nc 
capacity to make a will, with these excep¬ 
tions, that infants at common law may dis¬ 
pose of their personal estate, the males 
when over fourteen years of age, and the 
females when over twelve ; this rule in re¬ 
lation to infants is not uniform in the United 
States. Swinb. p. 2, s. 2 ; Bac. Ab. Wills, 
B. Persons devoid of understanding, as 
idiots and lunatics, cannot make a will. 

5.— 2 . The testator at the time of making 
his will, must have animum testandi , or a 
serious intention to make such will. If a 
man therefore jestingly or boast in gly and 
not seriously, writes or says that such a per¬ 
son shall have his goods or be his executor, 

| this is no will. Bac. Ab. Wills, C ; Com. 

I Dig. Estates by Devise, D 1. See 4 Serg. 

■ & Rawle, 545 ; 2 Yeatcs, 324; 5 Binn. 490 ; 

; 1 Des. R. 543. 

| 6 .—3, The mind of the testator in making 
his will must be free, and not moved by 
fear, fraud or flattery. In such eases the 
will is void or at least voidable. Bac. Ab. 
j Wills, C ; see 3 Serg. & Iiawle, 269. Vide 
Influence. 

i 7.—4. There must be a person to take, 

' capable of taking; for to render a devise or 
i bequest valid there jnust be a donee in esse , 
or in rcrum natura, and one that shall have 
capacity to take the thing given, when it is 
to vest, or the gift shall be void. Piowd.. 
345. See Legatee. 

8 . — 5 . The will must be put in proper 
i form. Wills are either written or nuncu¬ 
pative. 

9. —1. A will in writing must be, 1. 
Written on paper or parchment: it may be 

! in any language, and in any character, pro- 
i vided it can be read or understood. 2. It 
must be signed by the testator or some per¬ 
son authorized by him ; but a sealing has 
been held to be a sufficient signing. 2 Str. 

! 764. But see 3 Lev. R. 1; 1 Const. R. 
343; 18 Ves. R. 183; 2 Ball & B. 104 ; 

5 Mood. R. 484, and article To sign . And 
it ought to be signed by the attesting wit¬ 
nesses. In some states three witnesses are 
required, who should sign the will as such 
I at the request and in the presence of the 
testator and of each other. This formality 
should generally be pursued, as the testator 
may have lands in such states which would 
not pass without it. See, as to the attesta¬ 
tion of wills, Bac. Ab. Wills, D : Rob. on 
Wills, c. 1, part 15. 3. It must be pub¬ 

lished, that is, the testator must do some act 
from which it can be concluded that he in- 
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tended the instrument to operate as his will. 
6 Cruise, ; 4 Burn’s Eccl. Law, 119. 
As to the republication of wills, see Bac. 
Abr. Wills, D 3; and article Publication . 
4. To make a good will of goods and chat¬ 
tels there must be an executor named in it, 
otherwise it will be a codocil only, and the 
party is said to die intestate ; in such a case 
administration must be granted. Bac. Abr. 
Wills, D 2. 

10. —2. A nuncupative will or testament, 
is a verbal declaration by a testator of his 
will before a competent number of legal 

witnesses. 

11. Before the statute of frauds they 
were very common, but by that statute, 29 
0. II. c. 3, which has been substantially 
adopted in a number of the states, these 
wills were laid under many restrictions. 
Vide Dane’s Ab. chap. 127, a. 2; 3 Harr. 
& John. 208; 6 Munf. R. 123; 1 Munf. 
R. 456; 4 Hen. & Munf. 91-100. 

12. In New York nuncupative wills 
have been abolished, except made by a sol¬ 
dier while in actual military service, or by 
a mariner while at sea. 2 New York Re¬ 
vised Statutes, 60, sec. 22. As to nuncu¬ 
pative wills in Louisiana, see Testament 
nuncupative; and Civil Code of Louisiana, 
article 1574. 

13. It is a rule that the last will revokes 
all former wills. It follows then that a man 
cannot by any testamentary act impose upon 
himself the inability of making another in¬ 
consistent with and revoking the first will. 
Bac. Ab. Wills, E; Swinb. pt. 7, s. 14. 

14. A will voluntarily and intentionally 
made by a competent testator, according to 
the form required by law, may be avoided, 
1st. By revocation, see Revocation; Bac. 
Abr. Wills, G 1; Yin. Abr. Devise, P; 1 
Rolle, Ab. 615; Com. Dig. Estates by Dev. 
F; and, 2d. By fraud. 

15. Among the civilians they have two 
other kinds of wills, namely: the mystic , 
which is a will enveloped in a paper and 
sealed, and the witnesses attest that fact; 
the other is the olographic; which is wholly 

written by the testator himself. See Testa¬ 
ment. 


‘hv!? wi H 9 ? nd test anient S , see Swinburm 
on \ til, Roberts on Wills; Lovelass oi 

' Vllls i ll °P er legacies; Lowndes oi 
Legacies; Will, on Ex. pt. 1; Vin. Abr 
Devise; Rolle’s Abr. Devise; Bac. Abr 
Wills and Testaments; Com. Dig. Estate: 
by Devise; Nels. Abr. h. t.; Amer. Dig 
\\ ills; Whart. Dig. Wills; Toll, on Execn 


tors; Off. Ex,; Orph. Legacy; Touclist. 
ch. 23; Civil Code of Louisiana, B. 3, tit. 2; 
Bouv. Inst. Index, h. t.; and the articles 
Devise; Legacy; Testament . 

WINCHESTER MEASURE. The 
standard measure originally kept at Win¬ 
chester, in England. 

WINDOW. An opening made in the 
wall of a house to admit light and air, and 
to enable those who are in to look out. 

2. The owner has a right to make as 
many windows in his house wheu not built 
on the line of his property as he may deem 
proper, although by so doing lie may destroy 
the privacy of Ins neighbors. Bac. Ab. Ac¬ 
tions in general, B. 

3. In cities and towns it is evident that 
the owner of a house cannot open windows 
in the partition wall without the consent of 
the owner of the adjoining property, unless 
he possesses the right of having ancient 
lights, (q. v.) The opening of such win¬ 
dows and destroying the privacy of the 
adjoining property, is not, however, action¬ 
able; the remedy against such encroachment 
is by obstructing them, without encroaching 
upon the rights of the party who opened 
them, so as to prevent a right from being 
acquired by twenty years’ use. 3 Camp. 82. 

WISCONSIN. The name of one of the 
new states of the United States of America. 

2. The constitution of Wisconsin was 
adopted by a convention, at Madison, on the 
first day of February, 1848. 

3. The right of suffrage is vested by the 
third article of the constitution, as follows : 

Sect. 1. Every male person of the age of 
twenty-one years or upwards, belonging to 
either of the following classes, who shall 
have resided in this state for cue year next 
preceding any election, shall be deemed a 
qualified elector at such election. 

1st. White citizens of the United States. 

2d. White persons of foreign birth who 
shall have declared their intention to be¬ 
come citizens, conformably to the laws of 
the United States on the subject of natu¬ 
ralization. 

3d. Persons of Indian blood who have 
once been declared by law of congress to 
be citizens of the United States, any subse¬ 
quent act of congress to the contrary not¬ 
withstanding. 

4th. Civilized persons of ‘Indian descent, 
not members of any tribe; Provided , that 
the legislature may at any tune extend bv 
law the right of suffrage to persons not 
herein enumerated, but no such law shall 
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be in force until the same shall have been 
submitted to a vote of the people at a gene¬ 
ral election, and approved by a majority of 
all the votes cast at such election. 

Sect. 2. No person under guardianship, 
non compos mentis, or insane, shall be quali¬ 
fied to vote at any election: nor shall any 
person, convicted of treason or felony, be 
qualified to vote at any election, unless 
restored to civil rights. 

Sect. 3. All votes shall be given by bal¬ 
lot, except for such township officers as may 
by law be directed or allowed to be other¬ 
wise chosen. 

Sect. 4. No person shall be deemed to 
have lost his residence in this state by rea¬ 
son of absence on business of the United 
States or of this state. 

Sect. 5. No soldier, seaman or marine, in 
the army or navy of the United States, shall 
be deemed a resident in this state, in conse¬ 
quence of being stationed within the same. 

Sect. 6. Laws may be passed excluding 
from the right of suffrage all persons who 
have been, or may be convicted of bribery, 
or larceny, or any infamous crime, and de¬ 
priving every person who shall make or 
become directly or indirectly interested in 
any bet or wager depending upon the result 
of any election, of the right to vote at such 
election. 

4. The fourth article vests the legisla¬ 
tive power in a senate and assembly. These 
will be separately considered, by taking a 
view, 1. Of the senate. 2. Of the assembly. 

5. —§ 1. The senate . It will be proper 
to examine, first, the qualification of the 
senators; secondly, the time of their elec¬ 
tion ; third, the duration of their office; 
fourth, the number of senators. 

6. —1. The senators must have resided 
one year within the state, and be qualified 
electors in the district which they may be 
chosen to represent. Sect. 6. 

7. —2. Senators are elected on the Tues¬ 
day following the first Monday of November 
by the qualified electors of the several dis¬ 
tricts. One half every year. 

8. —3. They hold their office for two 
years. 

9. —4. The senate shall consist of a num¬ 
ber of members not more than one-third, 
nor less than one-fourth of the number of 
the members of the assembly. Sect. 2. 

10. —§ 2. The assembly will be considered 
in the same order. 

11. —1. Members of the assembly must 
have resided one year in the state, and be 


qualified electors for the district for which 
they may be chosen. 

12 -2. Members of the assembly are 
elected at the same time senators are 
elected. 

13. —3. They are elected annually. 

14. —4. The number of members of the 
assembly shall never be less than fifty-four 
nor more than one hundred. 

15. The two houses are invested seve¬ 
rally with the following powers : 

Sect. 7. Each house shall be the judge 
of the elections, returns and qualifications 
of its own members ; and a majority of each 
shall constitute a quorum to do business, 
but a smaller number may adjourn from day 
to da}-, and may compel the attendance of 
absent members, in such manner and under 
such penalties as each house may provide. 

Sect. 8. Each house may determine the 
rules of its own proceedings, punish for 
contempts and disorderly behaviour; and, 
with the concurrence of two-thirds of all the 
members elected, expel a member; but no 
member shall be expelled a second time for 
the same cause. 

Sect. 9. Each house shall choose its own 
officers, aud the senate shall choose a tem¬ 
porary president when the lieutenant go¬ 
vernor shall not attend as president, or shall 
act as governor. 

Sect. 10. Each house shall keep a jour¬ 
nal of its proceedings, and publish the same, 
except such parts as require secrecy. The 
doors of each house shall be kept open, ex¬ 
cept when the public welfare shall require 
secrecy. Neither house shall, without the 
consent of the other, adjourn for more than 
three days. 

16. By the fifth article, the executive 
power is vested in a governor. 

17. —Sect. 1. The executive power shall 
be vested in a governor, who shall hold his 
office for two years; a lieutenant governor 
shall be elected at the same time, and for 
the same term. 

18. —Sect. 2. No person, except a. citi¬ 
zen of the United States, and a qualified 
elector of the state, shall be eligible to the 
office of governor or lieutenant governor. 

19. —Sect. 3. The governor and lieu¬ 
tenant governor shall be elected by the 
qualified electors of the state, at the times 
and places of choosing members of the legis¬ 
lature. The persons respectively having 
the highest number of votes for governor 
and lieutenant governor shall be elected, 
but in case two or more shall have an equal 
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ami the highest number of votes for governor 
or lieutenant- governor, the two houses of 
the legislature, at its next annual session, 
shall forthwith, by joint ballot, choose one 
of the persons so having an equal and the 
highest number of votes, for governor or 
lieutenant governor. The returns of elec¬ 
tion for governor or lieutenant governor 
shall he made in such manner as shall be 
provided by law. 

20. —Sect. 4. The governor shall be 
commander-in-chief of the military and 
naval forces of the state. He shall have 
power to convene the legislature on extra¬ 
ordinary occasions : and in case of invasion, 
or danger from the prevalence of contagious 
disease at the seat of government, he may 
convene them at any other suitable place 
within the state. He shall communicate to 
the legislature at every session, the con¬ 
dition of the state ; and recommend such 
matters to them for their consideration as 
he may deem expedient. He shall transaet 
all necessary business with the officers of 
the government, civil and military. He 
shall expedite all such measures as may be re¬ 
solved upon by the legislature, and shall take 
care that the laws be faithfully executed. 

21. —Sect. 5. The governor shall re¬ 
ceive during his continuance in office an 
annual compensation of one thousand two 
hundred and fifty dollars. 

‘22.—Sect. 6. The governor shall have 
the power to grant reprieves, commutations 
and pardons after conviction for all offences, 
except treason and cases of impeachment, 
upon such conditions and with such restric¬ 
tions and limitations as he may think pro¬ 
per, subject to such regulations as may be 
provided by law relative to the manner of 
applying for pardons. Upon conviction for 
treason he shall have the power to suspend 
the execution of the sentence, until the case 
shall be reported to the legislature at its 
next meeting, when the legislature shall 
either pardon, or commute the sentence, 
direct the execution of the sentence, or 
grant a further reprieve. He shall an¬ 
nually communicate to the legislature each 
case of reprieve, commutation or pardon 
granted, stating the name of the convict, the 
crime of which he was convicted, the sen¬ 
tence and its date, and the date of the com¬ 
mutation, pardon or reprieve, with his rea¬ 
sons for granting the same. 

23.—Sect. 7. In case of the impeach¬ 
ment of the governor, or his removal from 
office, death, inability from mental or phy¬ 


sical disease, resignation or absence from 
the state, the powers and the duties of the 
office shall devolve upon the lieutenant 
governor for the residue of the term, until 
the governor, absent or impeached, shall 
have returned, or the disability shall cease. 
But when the governor shall, with the con¬ 
sent of the legislature, be out of the state in 
time of war, at the head of the military 
force thereof, he shall continue coimnander- 
in-chief of the military force of the state. 

24. —Sect. 8. The lieutenant governor 
shall be president of the senate, but shall 
have only a casting vote therein. If during 
a vacancy jn the office of governor, the lieu¬ 
tenant governor shall be impeached, dis¬ 
placed, resign, die, or from mental or phy¬ 
sical disease, become incapable of performing 
the duties of his office, or be absent from the 
state, the secretary of state shall act as 
governor until the vacancy shall be filled, 
or the disability shall cease. 

25. —Sect. 9. The lieutenant governor 
shall receive double the per diem allowance 
of members of the senate, for every day’s 
attendance as president of the senate, and 
the same mileage as shall be allowed to 
members of the legislature. 

26. —Sect. 10. Every bill which shall 
have passed the legislature, shall, before it 
becomes a law, be presented to the go¬ 
vernor ; if he approve, he shall sign it, but 
if not, he shall return it with his objections 
to that house in which it shall have origi¬ 
nated, who shall enter the objections at 
large upon the journal, and proceed to re¬ 
consider it. If after such reconsideration, 
two-thirds of the members present shall 
agree to pass the bill, it shall be sent, to¬ 
gether with the objections, to the other 
house, by which it shall likewise be recon¬ 
sidered, and if approved by two-thirds of 
the members present, it shall become a law. 
But in all such cases, the votes of both 
houses shall be determined by yeas and 
nays, and the names of the members, voting 
for or against the bill, shall be entered on 
the journal of each house respectively. If 
any bill shall not he returned by the go¬ 
vernor w'ithin three days (Sundays excepted) 
after it shall have been presented to him, 
the same shall be a Law, unless the legisla¬ 
ture shall by their adjournment prevent ita 
return, in which case it shall not be a law. 

27- The seventh article establishes the 
judiciary as follows : 

Sect. 1. The court for the trial of 
impeachments shall be composed of tho 
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senate. The house of representatives shall 
have the power of impeaching all civil 
officers of this state, for corrupt conduct in 
office, or for crimes and misdemeanors ; but 
a majority of all the members elected shall 
concur in an impeachment. On the trial 
of an impeachment against the governor, 
the lieutenant governor shall not act as a 
member of the court. No judicial officer 
shall exercise his office after he shall have 
been impeached until his acquittal. 'Before 
the trial of an impeachment, the members 
of the court shall take an oath or affirmation 
truly and impartially to try the impeach¬ 
ment according to the evidence; and no 
person shall be convicted without a concur¬ 
rence of two-thirds of the members present. 
Judgment in case of impeachment shall not 
extend further than to removal from office, 
or removal from office and disqualification 
to hold any office of honor, profit or trust 
under the state ; but the party impeached 
shall be liable to indictment, trial and pun¬ 
ishment according to law. 

28. —Sect. 2. The judicial power of this 
state, both as to matters of law and equity, 
shall be vested in a supreme court, circuit 
courts, courts of probate, and in justices of 
the peace. The legislature may also vest 
such jurisdiction as shall be deemed neces¬ 
sary in municipal courts, and shall have 
power to establish inferior courts, in the 
several counties, with limited civil and 
criminal jurisdiction : Provided, that the 
jurisdiction which may be vested in muni¬ 
cipal courts, shall not exceed, in their re¬ 
spective municipalities, that of circuit 
courts, in their respective circuits, as pre¬ 
scribed in this constitution : And that the 
legislature shall provide as well for the 
election of judges of the municipal courts, 
as of the judges of inferior courts, by the 
qualified electors of the respective jurisdic¬ 
tions. The term of office of the judges of 
the said municipal and inferior courts shall 
not be longer than that of the judges of the 
circuit court. 

29. —Sect. 3. The supreme court, ex¬ 
cept in cases otherwise provided in this 
constitution, shall have appellate jurisdiction 
only, which shall be coextensive with the 
state ; but in no case removed to the su¬ 
preme court shall a trial by jury be allowed. 
The supreme court shall have a general 
superintending control over all inferior 
courts ; it shall have power to issue writs of 
habeas corpus, mandamus, injunction, quo 
warranto certiorari, and other original and 


remedial writs, and to hear and determine 
the same. 

30. —Sect. 4. For the term of five ycari 
and thereafter until the legislature shall 
otherwise provide, the judges of the several 
courts shall be judges of the supreme court, 
four of whom shall constitute a quorum, and 
the concurrence of a majority of the judges 
present shall be necessary to a decision. 
The legislature shall have power, if they 
should think it expedient and necessary, to 
provide by law for the organization of a 
separate supreme court, with the jurisdiction 
and powers prescribed in this constitution, 
to consist of one chief justice and two asso¬ 
ciate justices, to be elected by the qualified 
electors of the state, at such time and in 
such manner as the legislature may provide. 
The separate supreme court, when so or¬ 
ganized, shall not be changed or discon¬ 
tinued by the legislature ; the judges thereof 
shall be so classified that but one of them 
shall go out of office at the same time, and 
the term of office shall be the same as pro¬ 
vided for the judges of the circuit court. 
And whenever the legislature may con¬ 
sider it necessary to establish a separate 
supreme court, they shall have power to 
reduce the number of circuit court judges 
to four, and subdivide the judicial circuits, 
but no such subdivision or reduction shall 
take effect till after the expiration of the 
term of some one of the said judges, or tili 
a vacancy occur by some other means. 

31. Circuits are established, and they 
may be changed by the legislature. 

Sec. 7. For each circuit there shall be 
a judge chosen by the qualified electors 
therein, who shall hold his office as is pro¬ 
vided in this constitution until his successor 
shall be chosen and qualified, and after he 
shall have been elected he shall reside in 
the circuit for which he was elected. One 
of said judges shall be designated as cLict 
justice, in such manner as the legislature 
shall provide. And the legislature shall, 
at its first session, provide by law as well 
for the election of, as for classifying, the 
judges of the circuit court to be elected 
under this constitution, in such nuiuncr, 
that one of the said judges shall go out of 
office in two years, one in three years, one 
in four years, one in five years and one in 
six years, and thereafter the judge elected 
to fill the office, shall hold the same tor six 
years. 

32. —8. The circuit courts shall have 
original jurisdiction in all matters civil and 
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criminal within this state, not excepted in 
this constitution, aud not hereatter pro¬ 
hibited bv law, aud appellate jurisdiction 
from all inferior courts aud tribunals, and 
a supervisory control over the same. They 
shall also have the power to issue writs of 
habeas corpus, mandamus, injunction, quo 
warranto, certiorari, and all other writs ne¬ 
cessary to carry into effect their orders, judg¬ 
ments and decrees, and give them a general 
control over inferior courts and jurisdictions. 

33. —Sect. 9. When a vacancy shall 
happen • in the office of a judge of the 
supreme or circuit court, such vacancy shall 
be filled by an appoiutment of the governor, 
which shall continue until a successor is 
elected and qualified; and when elected, 
such successor shall hold his office the 
residue of the unexpired term. There shall 
be no election for a judge or judges at any 
general election for state or county officers, 
nor within thirty days either before or after 
*uch election. 

34. —r-Seet. 10. Each of the judges of 
the supreme and circuit courts shall receive 
a salary, payable quarterly, of not less than 
one thousand five hundred dollars annually; 
they shall receive no fees of office or other 
compensation than their salaries; they shall 
hold no office of public trust, except a 
judicial office, during the term for which 
they are respectively elected, and all votes 
for either of them for any office except a 
judicial office, given by the legislature or 
the people, shall be void. No person shall 
be eligible to the office of judge who shall 
not at the time of his election be a citizen 
of the United States, and have attained the 
age of twenty-five years, and be a qualified 
elector within the jurisdiettbn for which he 
may be chosen. 

35. —Sect. 11. The supreme court shall 
hold at least one term annually at the seat 
of government of the state, at such times 
as shall be provided by law, aud the legis¬ 
lature may provide for holding other terms, 
and at other places when they may deem it 
necessary. A circuit court shall be held at 
least twice a year, in each county of this 
state, organized for judicial purposes. The 
judges of the circuit court may hold courts 
for each other, and shall do so when re¬ 
quired by law. 

WIST A. Among the Saxons, this was 
a measure of land ; it contained a half hide, 
or sixty acres. 

TO WIT. To know, that is to say, 
namely. See Scilicet. 
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WITH STRONG HAND, pleading ,. 
This is a technical phrase indispensable in 
describing a forcible entry in an indictment. 
No other word or circumlocution will answer 
the same purpose. 8 T. R. 357. 

WITHDRAWING A JUROR, practice. 
An agreement made between the parties in 
a suit to require oue of the twelve jurors 
impanneled to try a cause to leave the 
jury box; the act of leaving the box by 
such a juror is also called the withdrawing 
a juror. 

2. This arrangement usually takes place 
at the recommendation of the judge, when 
it is obviously improper the case should pro¬ 
ceed any further. 

3. The effect of withdrawing a juror 
puts an end to that particular trial, and 
each party must pay his own costs. 3 T. 
R. 657 ; 2 Dowl. R. 721; S. C. 1 Crom 

M. & R. 64. 

4. But the plaintiff may bring a new 
suit for the same cause of an action. R. 
& M. 402 ; S. C. 21 E. C. L. R. 472; 3 
Barn. & Adolph. 349; S. C. 23 E. C. L. 
R. 91. See 3 Chit. Pr. 916. 

WITHERNAM, practice . The name of 
a writ which issues on the return of elongata 
to an alias or pluries writ of replevin, by 
which the sheriff is commanded to take the 
defendant’s own goods which may be found 
in his bailiwick, and keep them safely, not 
to deliver them to the plaintiff until such 
time as the defendant chooses to submit 
himself, and allow the distress, and the 
whole of it, to be replevied, and he is 
thereby further commanded that he do re¬ 
turn to the court in what manner he shall 
have executed the writ. Hamm. N. P. 453; 
2 Inst. 140; F. N. B. 68, 69; 19 Vin. 
Ab. 7; 7 Com. Dig. 674; Grotius, 3, 2, 
4, n. 1. ' 

WITHOUT, pleading . This word is 
adopted in formal traverses, and is a nega¬ 
tive signifying u and not for;” accordingly 
the language of the elder entries sometimes 
is, u et nemy pur tiel cause, ” &c. Hamm. 

N. P. 120. 

Without day*. This signifies that the 
cause or thing to which it relates is indefi¬ 
nitely adjourned; as when a case is ad¬ 
journed without day, it is not again to be 
inquired into ; wheu the legislature adjourn 
without day they are not to meet again. 
This is usually expressed in Latin, sine 
die. 

Without impeachment op waste. 
When a tenant for life holds the land with-* 
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out impeachment of waste, he is of course 
dispunishable for waste whether wilful or 
otherwise. But still this right must not be 
wantonly abused so as to destroy the estate, 
and he will be enjoined from committing 
malicious waste. Bane’s Ab. c. 78, a. 14, 
§ 7 ; Bae. Ab. Waste, N; 2 Eq. Oas. Ab. 
tit. Waste, A. pi. 8; 2 Bouv. Inst. n. 2402. 
See Impeachment of Waste and Waste . 

Without recourse. Vide Sans Re - 
cours and Indorsement; Chit, on Bills, 179; 
14 S. & B. 325; 3 Cranch, 193 ; 7 Cranch, 
159; 1 Cowen, 538; 12 Mass. 172; 6 
Ship]. It. 354. 

Without reserve, contracts . These 
words are frequently used in conditions of 
sale at public auction, that the property 
offered, or to be offered for sale, will be sold 
without reserve . 

2. When a property is advertised to be 
sold without reserve, if a puffer be employed 
to bid, and actually bid at the sale, the 
courts will not enforce a contract against a 
purchaser, into which he may have been 
drawn by the vendor’s want of faith. 5 
Madd. It. 34. Vide Puffer . 

Without this, that, pleading . These 
are technical words used in a traverse, 
(q. v.) for the purpose of denying a material 
fact in the preceding pleadings, whether 
declaration, plea, replication, &e. In Latin 
it is called absque hoc . (q.v.) Lawes on PL 
in Civ. Act. 119 ; Com. Dig. Pleader, G 1; 
Summary of Pleading, 75; 1 Saund. 103, 
n.; Ld. Raym. 641; 1 Burr. 320; 1 Chit. 
PI. 576, note a. 

WITNESS. One who, being sworn or 
affirmed, according to law', deposes as to his 
knowledge of facts in issue between the 
parties in a cause. 

2. In another sense by witness is un¬ 
derstood one who is called upon to be pre¬ 
sent at a transaction, as a wedding, or the 
making of a will. When a person signs his 
name to an instrument, as a deed, a bond, 
and the like, to signify that the same was 
executed in his presence, he is called an 
attesting witness. 

3. The testimony of witnesses can never 
have the effect of a demonstration, because 
it is not impossible, indeed it frequently 
.happens, that they are mistaken, or wish 
themselves to deceive. There can, there¬ 
fore, result no other certainty from their 
testimony than what arises from analogy. 
When in the calm of the passions, we listen 
only to the voice of reason and the impulse 
of nature we feel in ourselves a great re¬ 


pugnance to betray the truth, to the preju¬ 
dice of another, and we have observed that 
honest, intelligent and disinterested persons 
never combine to deceive others by a false¬ 
hood. We conclude, then, by analogy, with 
a sort of moral certainty, that a fact attested 
by several witnesses, worthy of credit, is 
true. This proof derives its whole force 
from a double presumption. We presume, 
in the first place, on the good sense of the 
witnesses that they have not been mistaken ; 
and, secondly, we presume on their probity 
that they w 7 ish not to deceive. To be cer¬ 
tain that they have not been deceived, and 
that they do not wish to mislead, wc must 
ascertain, as far as possible, the nature and 
the quality of the facts proved ; the quality 
and the person of the witness; and the 
testimony itself, by comparing it with the 
deposition of other witnesses, or with known 
facts. Vide Circumstances. 

4. It is proper to consider, 1st. The 
character of the witness. 2d. The quality 
of the witness. 3d. The number of wit¬ 
nesses required by law. 

,5.—I. When we are called upon to rely 
on the testimony of another in order to form 
a judgment as to certain facts, we must be 
certain, 1st. That he knows the facts in 
question, and that he is not mistaken ; and, 
2d. That he is disposed to tell the truth, 
and has no desire to impose on those who 
are to form a judgment on his testimony. 
The confidence, therefore, which we give to 
the witness must be considered, in the first 
place, by his capacity or his organization, 
and, in the next, by the interest or motive 
which he has to tell or not to tell the truth. 
When the facts to which the witness testifies 
agree with the circumstances which are 
known to exist, he becomes much more 
credible than when there is a contradiction 
in this respect. It is true that until im¬ 
peached one witness is as good as another; 
but when a witness is impeached, although 
he remains' competent, he is not as 3 redible 
as before. Vide Circumstances; Compe* 
tency; Credibility . 

6. —II. As to the quality of the wit¬ 
nesses, it is a general rule that all persons 
may be witnesses. To this there are vari¬ 
ous exceptions. A witness may be incom¬ 
petent, 1. For want of understanding. 2. 
On account of interest. 3. Because his 
admission is contrary to public policy. 4. 
For want of religious principles ; and, 5. On 
account of infamy. 

7. —§ 1. Persons who want understand- 
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ing) it is clear, cannot be witnesses, because 
they are to depose to facts which they know ; 
and if they have no understanding, they 
cannot know the facts. There are two 
classes of persons of this kind. 

8. —1. Infants. A child of any age, 
capable of distinguishing between good and 
evil, maybe examined as a witness; and, 
in all eases, the examination must be under 
oath or affirmation. 1 Phil. Ev. 19; 1 
Const. R. 354. This appears to be the 
rule in England ; though formerly it was 
held by some judges, that it was a presump¬ 
tion of law that the child was incompetent, 
when he was under seven years of age. 
Gilb. Ev. 144 ; 1 East, R. 422 ; 1 East, P. 
C. 443 ; 1 Leach, 199. When the child is 
under fourteen, he is presumed incapable 
until capacity is shown ; 2 Tenn. Rep, 80 ; 
19 Mass. R. 225 ; and see 18 John. R. 105; 
when he is over fourteen, he may be sworn 
without a previous examination. 2 South. 
R. 589. 

9. —2. Idiots and lunatics. An idiot 
cannot be examined as a witness: but a 
lunatic, (q. v.) during a lucid interval, 
(q. v.) may be examined. A person in a 
state of intoxication cannot be admitted as 
a witness. 15 Serg. & Rawle, 235. See 
Ray, Med. Jur. c. 22, § 300 to 311. 

10. —§ 2. Interest in the event of the 
suit excludes the witness from examination, 
unless under certain circumstances. See 
article Interest. The exceptions are, the 
cases of informers, (q. v.) when tbe statute 
makes them witnesses, although they may 
be entitled to a penalty; 1 Phil. Ev. 96; 
persons entitled to a reward, (q. v.) are 
sometimes competent; agents are also ad¬ 
mitted, in order to prove a contract made by 
them on the part of the principal, 1 Phil. 
Ev. 99 ; and see 1 John. Cas. 408 ; 2 John. 
Cas. 60 ; 2 John. R. 189 ; 13 Mass. R. 380 ; 
11 Mass. R. 60; 2 Marsh. In. 706, b; 1 
Dali. R. 7; 1 Caines 5 R. 167. A mere 
trustee may be examined by either party. 
1 Clarke, R. 281. An interested witness 5 
competency may be restored by a release. 
] Phil. Ev. 101. Vide, generally, 1 Dav 5 s 
R, 266, 269; 1 Caines 5 R. 276; 3 John. 
R. 518; 4 Mass. R. 488; .3 John. Cas. 
82, 269; 1 Hayw. 2; 5 Halst. R. 297; 
6 Binn. R. 319 ; 4 Binn. 83; 1 Dana’s R. 
181; 1 Taylor’s R. 55; Bac. Ab. Evidence, 
B; Bouv. Inst. Index, h. t. 

3. There are some persons who 
cannot be examined as witnesses, because it 
D inconsistent with public policy that they 


should testify against certain persons ; these 
are, 

12. —1. Husband and wife. The reason 
for excluding them from giving evidence, 
either for or against each other, is founded 
partly on their identity of interest, partly 
on a principle of public policy which deems 
it necessary to guard the security and con¬ 
fidence of private life, even at the risk of 
an occasional failure of justice. They can¬ 
not be witnesses for each other, because 
their interests are absolutely the same ; 
they are not witnesses against each other, 
because it is against the policy of marriage. 
Co. Litt. 6, b ; 2 T. R. 265, 269; 6 Binn. 
488. This is the rule when either is a 
party to a civil suit or action. 

13. But where one of them, not boing a 
party, is interested in the result, there is a 
distinction between the giving evidence for 
and against the other. It is an invariable 
rule that neither of them is a witness for 
the other who is interested in ‘the result, 
and that where the husband is disqualified 
by his interest, the wife is also incompetent. 

I Ld. Rayin. 744 ; 2 Str. 1095 ; 1 P. Wm 
610. 

14. On the other hand, where the in¬ 
terest of the husband, consisting in a civil 
liability, would not have protected him from 
examination, it seems that the wife must 
also answer, although the effect may be to 
subject her husband to an action. This 
case differs very materially from- those 
where the husband himself could not have 
been examined, either because be was a 
party or because he would criminate him¬ 
self. The party to whom the testimony of 
the wife is essential, has a legal interest in 
her evidence ; and as he might insist on ex¬ 
amining the husband, it would, it seems, be 
straining the rule of policy too far to de¬ 
prive him of the benefit of the wife’s testi¬ 
mony. In an action for goods sold and 
delivered, it has been held that the wife of 
a third person is competent to prove that 
the credit was given to her husband. 1 Str. 
504; B. N. P. 287. See 1 H. & M. 154 ; 

II Mass. 286; 1 Har. & J. 478 ; 1 TayL 
9; 6 Binn. 488; 1 Yeates, 390, 534. 

15. When neither of them is either a 
party to the suit, nor interested in the 
general result, the husband or wife is, it 
seems, competent to prove any fact, pro¬ 
vided the evidence does not directly crimi¬ 
nate, or tend to criminate, the other. 2 T. 
R. 263. 

16. It has been held in Pennsylvania 
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that the deposition of a wife on her death¬ 
bed^ charging her husband with murdering 
her, was good evidence against him, on his 
trial for murder. Addis. 332. On an in¬ 
dictment for a conspiracy in inveigling a 
young girl from her mother’s house, and 
she being intoxicated, procuring the mar¬ 
riage ceremony to be recited between her 
and one of the defendants, the girl is a 
competent witness to prove the facts. 2 
Yeates, 114. 

17. See, as to the competency of a wife 
de faeto, but not de jure, Stark. Ev. pt. 4, 
p. 711. And on an indictment for forcible 
entry, the wife of the prosecutor was ex¬ 
amined as a witness to prove the force , but 
only the force. 1 Dali. 68. 

18. —2. Attorneys . They cannot be 
examined as witnesses as to confidential com¬ 
munications which they have received from 
their clients, made while the relation of 
attorney and client subsisted. 3 Johns. Cas. 
198. See 3 Yeates, 4. Communications 
thus protected must have been made to him 
as instructions necessary for conducting the 
cause, and not any extraneous or imperti¬ 
nent matter ; 3 Johns. Cas. 198 ; they must 
have been made to him in the character of 
a counsel and not as a friend merely ; 1 
Caines’ 11. 167 ; they must have been made 
while the relation of counsel and client ex¬ 
isted, and not after. 13 John. Rep. 492. 
An attorney may be examined as to the 
existence of a paper entrusted to him by 
his client, and as to the fact that it is in his 
possession, but he cannot be compelled to 
produce it, or disclose its date or contents. 
17 Johns. R. 335. See 18 Johns, R. 330. 
He may also be called to prove a collateral 
fact, not entrusted to him by his client; as 
to prove his client’s bandwriting. 19 Johns. 
R. 134 : 3 Yeates, 4. He is a competent 
witness for his client, although his judgment 
fee depends upon his success; 1 Dali. 241 ; 
or he expects to receive a larger fee from 
his client if the latter succeeds. 4 S. k R. 
32. In Louisiana, the reverse has been 
decided. It is there held that an attorney 

annot become a witness for his client in a 
cause in which he was employed, by re¬ 
nouncing his fee, and having his name 
struck off from the record, in that ease. 3 
N. S. 88. Yide Confidential Communica¬ 
tions. 

19.—3. Confessors . In New York it 
has been held, that a confessor could not he 
compelled to disclose secrets whioh he had 
received in auricular confession. City Hall 


| Rec. 80 n. Vide Confessor ; Confidential 
Communications. 

20. —4. Jurors. A juror is not com¬ 
petent to prove his own or the conduct of 
his fellow jurors to impeach a verdict they 
have rendered. 5 Conn. R. 348. See Coxe, 
R. 166, and article Grand Jury . And a 
judge in a cause which is on trial before him 
cannot be a witness, as he cannot decide on 
his own competency, nor on the weight of 
his own testimony, compared with that of 
another. 2 Mart. R. N. S. 312; 1 Greenl. 
Ev. § 364. 

21. —5. Slaves. It is said that a slave 
could not be a witness at common law, be¬ 
cause of the unbounded influence his master 
had over him. 4 Dali. 11. 145, note 1; 
but see 1 St. Tr. 113 ; Macnally’s Ev. 156. 
By statutory provisions in the slave states, 
a slave is generally held incompetent in 
actions between white persons. See 7 Monr. 
E„ 91 : 4 Ham. R, 353 ; 5 Litt. R. 171 : 
3 Harr. & John. 97 ; 1 McCord, R. 430. 
In New York a free blackmail is competent 
to prove facts happening while he was a 
slave. 1 John. R. 508 ; see 10 John R. 
1 32. 

22. —6. A party to a negotiable instru¬ 
ment, , is not allowed to give evidence to in¬ 
validate it. 1 T* R. 300. But the rule is 
confined to negotiable instruments. 1 Bl. 
R. 365. This rule does not appear to be 
very firmly established in England. In the 
state courts of some of the United States 
it has been adopted, and may now be con¬ 
sidered to be law. 2 Dali. R. 194 ; Id. 
196 ; 2 Binn. R. 154; 2 Dali. It. 242 ; 1 
Cain. R. 258, 267 ; 2 Johns. R. 165 ; Id. 
258; 1 John. R. 572; 3 Mass R. 5o9; Id. 
565: Id. 27; Id. 31; 1 Day, R. 17; 6 
Pet. 51 ; 8 Pet. 12: 5 Greenl. 374; 1 
Bailey, 479; 2 Dali. 194. But see 1G 
John. 70; 8 Wend. 90; 20 John. 285. 
The witness may however testify to subse¬ 
quent facts, not tending to show that the 
instrument was originally invalid. Peake s 
N. P. C. 6. See 2 Wash. 63 ; 1 Hen. k 
Munf. 165, 166,175; 1 Cranch, R. 194. 

23. —§ 4. When the witness has no reli¬ 
gious principles , to bind his conscience, the 
law rejects his testimony; but there is not 
such defect of religious principles, when the 
witness believes in the existence of a Cod, 
who will reward or punish in this wmild or 
that which is to come. Willes R. 5o0. 
Vide the article Infidel , where the subject is 
more fully examined ; and Atheist; future 
state . 
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24. —§ 5. Infamy (q. v.) is a disquali¬ 
fication while it remains. 

25. —III. As to the number of witnesses, 
it is a general rule that one witness is suffi¬ 
cient to establish a fact, but to this there 
are exceptions, both in civil and criminal 
cases. 

26. —1. In civil cases. The laws of 
perhaps all the states of tbe Union require 
two witnesses, and some require even more, 
to prove the execution of a last will and 
testament devising lands. 

27. —2. In criminal cases, there are 
several instances where two witnesses at 
least arc required. The constitution of the 
United States, art. 3, s. 3, provides that no 
person shall be convicted of treason, unless 
on the testimony of two witnesses to the 
same overt act, or on confession in open 
court. In cases of perjury there must 
evidently be two witnesses, or one witness, 
and such circumstances as have the effect of 
one witness; for if there be but one witness, 
then there is oath against oath, and there¬ 
fore uncertainty. 

28. A witness may be compelled to 
uttend court. In the first place a subpoena 
•requiring his attendance must be served 
npon him personally, and on his neglect to 
attend, an attachment for contempt will be 
issued. See, generally, Bouv. Inst. Index, 
h. t. 

Witness, aged. It has been laid down 
as a rule that to be considered an aged 
witness, a person must be at least seventy 
years old. See Aged Witness . 

Witness, going. A going witness is 
one who is about to leave the jurisdiction of 
the court in which a cause is depending. 
See Going Witness. 

Witness instrument ary, Scotch law . 
He who has attested a deed or other writing. 

2. When witnesses attest a deed without 
knowing the grantor, and seeing him sub¬ 
scribe, or hearing him own his subscription, 
and the deed happens to be forged, the 
witnesses are declared accessory to forgery. 
Ersk. Pr. L. Scot, 4, 4, 37; 6 Hill, N. Y. 
Rep. 303. 

OMEN, persons . In its most enlarged 
sense, this word signifies all the females of 
the human species ; but in a more restricted 
flense, it means all such females who have 
arrived at the age of puberty. Mulieris 
appellationc etiam virgo viri potens conti- 
netur. Dig. 50, 16, 13. 

2.. Women are either single or married. 

1. Single or unmarried women have all the 


civil rights of men; they may therefore 
enter into contracts or engagements ; sue 
und be sued; be trustees or guardians; 
they may be witnesses, and may for that 
purpose attest all papers ; but they are, 
generall}’, not possessed of any political 
power : hence they cannot be elected repre¬ 
sentatives of tbe people, nor be appointed 
to the offices of judge, attorney at law, 
sheriff, constable, or any other office, unless 
expressly authorized by law ; instances oc¬ 
cur of their being appointed post-mistresses ; 
nor can they vote at any election. Wooddes. 
Lect. 31 ; 4 Inst. 6; but see Callis, Sew. 
252; 2 Inst 34; 4 Inst. 311, marg. 

3.—2. The existence of a married wo¬ 
man being merged, by a fiction of law, in 
the being of her husband, she is rendered 
incapable, during the coverture, of entering 
into any contract, or of suing or being sued, 
except she be joined with her husband; and 
she labors under all tbe incapacities above 
mentioned, to which single women are sub¬ 
ject. Vide Abortion ; Contract; Divorce ; 
Feminine; Foetus; Gender; Incapacity; 
Man ; Marriage ; Masculine ; Mother; Ne¬ 
cessaries ; Parties to Actions; Parties io 
Contracts ; Pregnancy ; Wife . 

WOODGELI), old Eng . law . To be 
free from tbe payment of money for taking 
of wood in any forest. Co. Litt. 233 a. 
The same as Pudzeld . (q. v.) 

WOODS. A piece of land on which 
forest trees in great number naturally grow. 
According to Lord Coke, a grant to another 
of omnes boscos suos , all his woods, will pass 
not only all bis trees, but the land on which 
they grow. Co. Litt. 4 b. 

WORD, construction . One or more syl¬ 
lables which when united convey an idea; 
a single part of speech. 

2. Words are to be understood in a 
proper or figurative sense, and they are 
used both ways in law. They arc also used 
in a technical sense. It is a genetal rule 
that contracts and wills shall be construed 
as the parties understood them; every per¬ 
son, however, is presumed to understand 
the force of the words he uses, and therefore 
technical words must be taken according to 
their legal import, even in wills, unless the 
testator manifests a clear intention to the 
contrary. 1 Bro. C. C. 33 ; 3 Bro. C. C. 
234 ; 5 Yes. 401; 8 Vcs- 306. 

3. Every one is required to use words 
in the sense they are generally understood, 
for, as speech has been given to man to bo 
a sign of his thoughts, for the purpose of 
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communicating them to others, he is bound 
in treating with them, to use such words or 
signs in the sense sanctioned by usage, that 
is, in the sense in which they themselves 
understand them, or else he deceives them. 
Heinnec. Pradect. in Puffendorff, lib. 1, 
cap. 17, § 2 ; lleinncc. de Jure Nat. lib. 1, 
§ 197 ; Wolff, Inst. Jur. Nat. § 798. 

4. Formerly, indeed, in cases of slander, 
the defamatory words received the mildest 
interpretation of which they were suscepti¬ 
ble, and some ludicrous decisions were the 
consequence. It was gravely decided, that 
to say of a merchant, “ he is a base broken 
rascal, has broken twice, and I will make 
him break a third time,” that no action 
could be maintained, because it might be 
intended that he had a hernia : ne poet dar 
porter action , car pod estre intend de burst - 
ness de belly . Latch, 104. But now they 
are understood in their usual signification. 
Comb. 37 ; Ham. N. P. 282. Vide Bouv. 
Inst. Index, h. t.; Construction; Interpre¬ 
tation. 

WORK AND LABOR. In actions of 
assumpsit, it is usual to put in a count, 
commonly called a common count, fqr work 
and labor done, and materials furnished by 
the plaintiff for the defendant; and when 
the work was not done under a special con¬ 
tract, the plaintiff will be entitled to recover 
on the common count for work, labor, and 
materials. 4 Tyr. II. 43 ; 2 C. & M. 214. 
Vide Jlssumpsif; Quantum meruit . 

WORKHOUSE. A prison where pri¬ 
soners are kept in employment; a peniten¬ 
tiary. A house provided where the poor 
are taken care of, and kept in employment. 

WORKING DAYS. In settling lay¬ 
days, (q. v.) or days of demurrage, (q. v.) 
sometimes the oontract specifies “ working 
days;” in the computation, Sundays and 
custom-house holidays are excluded. 1 
Bell’s Com. 577, 5th ed. 

WORKMAN. One who labors, one who 
is employed to do business for another. 

2. The obligations of a workman are to 
perform the work he has undertaken to do; 
to do it in proper time ; to do it well; to 
employ the things furnished him according 
to his contract. 

3. His rights, are to be paid what his 
work is worth, or what it deserves ; to have 
all the facilities which the employer can 
give him for doing his work. 1 Bouv. Inst, 
n. 1000 to 1006. 

WORSHIP. The honor and homage 
rendered to the Creator. 


2. In the United States, this is free, 
every one being at liberty to worship God 
according to the dictates of his conscience. 
Vide Christianity; Religious test. 

Worship, i Eng. law . A title or addition 
given to certain persons. 2 Inst. 66G ; Bac. 
Ab. Misnomer, A 2. 

WORTHIEST OF BLOOD. An ex¬ 
pression to designate that, in descent, the 
sons are to be preferred to daughters, which 
is the law of England. See some singular 
reasons given for this, in Plowd. 305. 

WOUND, med . jur . This term, in legal 
medicine, comprehends all lesions of the 
body, and in this it differs from the meaning 
of the word when used in surgery. The 
latter only refers to a solution of continuity, 
while the former comprises not only these, 
but also every other kind of accident, such 
as bruises, contusions, fractures, dislocations, 
and the like. Cooper’s Surgical Diet. h. t.; 
Dunglison’s Med. Diet. h. t.; vide Diction- 
naire des Sciences Medicales, mot Blessures; 

3 Fodere, Med. Leg. § 687-811. 

2. Under the statute 9 Geo. IV. c. 21, 
sect. 12, it has been held in England, that 
to make a wound, in criminal cases, there 
must be u an injury to the person by which 
the skin is broken.” 6 C. & P. 684 ; S. C. 
19 Engl. C. L. Rep. 526. Vide Beck’s 
Med. Jur. c. 15 ; Ryan’s Med. Jur. Index, 
h. t.; Roscoe’s Cr. Ev. 652 ; 19 Engl. Com. 
L. Rep. 425, 430, 526, 529; Dane’s Ab. 
Index, h. t.; 1 Moody’s Cr. Cas. 278 ; 4 
C. & P. 381 ; S. C. i9 E. C. L. R. 430; 

4 C. & P. 446 ; S. C. 19 E. C. L. R. 466; 

1 Moody’s Cr. C. 318 ; 4 C. & P. 558; S. 
C. 19 E. C. L. R. 526 ; Carr. Cr. L. 239 ; 
Guy, Med. Jur. ch. 9, p. 446 ; Merl. Re- 
pert. mot Blessure. 

3. When a person is found dead from 
wounds, it is proper to inquire whether they 
are the result of suicide, accident, or homi¬ 
cide. In making the examination, the 
greatest attention should be bestowed oil 
all the circumstances. On tins .subject 
some general directions have been given 
under the article Death . The reader is 
referred to 2 Beck’s Med. Jur. 68 to 93. 
As to wounds on the living body, see Id. 
188. 

WRECK, mar. law . A wreck (called in 
law Latin, wreccum maris, and in law French, 
wrec de mer ,) signifies such goods, as after a 
shipwreck, are cast upon land by the sea, 
and left there wuthin some county, so as not 
to belong to the jurisdiction of the admi¬ 
ralty, but to the common law. 2 Inst. 167 , 
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Bract. 1. 3, c. 3 ; Mirror, c. 1, s. 13, and writ which was issued in the case of each 
c. 3. prisoner, instead of a general commission of 

2. The term wreck of the sea includes, general jail delivery for all the prisoners. 

1. Goods found at low water, between high This writ has not been used for a very long 
and low watermark; and 2. Goods between time, and is obsolete. 4 Bl. Com. 270. 
the same limits, partly resting on the ground, Writ of conspiracy. The name of an 
but still moved by the water. 3 Hagg. Adm. ancient writ, now superseded by the more 
R. *257. convenient remedy of an action on the case, 

3. When goods have touched the ground, which might have been sued against parties 
and have again been floated by the tide, and guilty of a conspiracy. F. N. B. 260. See 
are within low water mark ; whether they Conspiracy . 

are to be considered wreck will depend upon Writ of deceit. The name ot a writ 
the circumstances whether they were seized which lies where one man has done anything 
by a person wading, or swimming, or in a in the name of another, by which the latter 
boat. 3 Ha<rg. Adm. R~ 294. But if a is damnified and deceived. F. N. B. 217. 
human being, or even an animal, as a dog, 2. The modern practice is to sue a writ 
cat, hawk, &c. escape alive from the ship, of trespass on the case to remedy the injury, 
or if there be any marks upon the goods by See Deceit. 

which they may be known again, they are Writ de ejectione firmae. A writ of 
not, at common law, considered as wrecked, ejectment. Vide Ejectment , and 3 Bl.'Coin. 

5 Burr. 2738—9 ; 2 Chit. Com. Law, c. 6, 199. 

p. 102; 2 Kent, Com. 292 ; 22 Vin. Ab. Writ de ii^retico comburendo, Eng !. 
535 ; 1 Bro. Civ. Law, 238 ; Park, Ins. law . The name of a writ formerly issued 
Index, h. t.; Molloy, Jur. Mar. Index, li. t. by the secular courts, when a man was 

4. The act of congress of March 1, turned over to them by the ecclesiastical 
1823, provides, § 21, That, before any goods, tribunals, after having been condemned for 
wares or merchandise, which may be taken heresy. 

from any wreck, shall be admitted to an 2. It was founded on the statute 2 lien, 
entry, the same shall be appraised, in the IV. c. 15 ; it was first used, A. D. 1401, 
manner prescribed in the sixteenth section and as late as the year 1611. By virtue of 
of this act; and the same proceedings shall this writ, the unhappy man against whom it 
be ordered and executed in all cases where was issued, was burned to death. See 12 
a reduction of duties shall be claimed on Co. R. 92. 

account of damage which any goods, wares, Writ de nOMINE replegiando, practice. 
or merchandise, shall have sustained in the A writ which lies to replevy a man out of 
course of the voyage ; and in all cases where prison, or out of the custody of any private 
the owner, importer, consignee, or agent, person, in the same manner in which cattle 
shall be dissatisfied with such appraisement, taken in distress may be replevied, upon 
he shall be entitled to the privileges pro- giving security to the sheriff that the man 
vided in the eighteenth section of this act. shall be forthcoming to answer to any charge 
Vide Naufrage . against him. 

WRIT, practice. A mandatory precept, 2. This writ is almost entirely super- 
issued by the authority, and in the name of seded by the more effectual writ of habeas 
the sovereign or the state, for the purpose corpus . 3 Bl. Com. 129 ; Com. Dig. ]m- 

of compelling the defendant to do something prisonment, L 4 ; Lord Raym. 613 ; F. N. 
therein mentioned. B. 66 ; 1 Atk. 633 ; 14 Vin. Ab. 305 ; 

2. It is issued by a court or other com- Dane’s Ab. h. t. j 7 Com. Dig. 271 ; 5 Binn. 
petent jurisdiction, and is returnable to the R. 304 ; 1 John. R. 23 ; 14 John. R. 263 : 
same. It is to be under seal and tested by 2 Cain. C. Err. 322. 

the proper officer, and is directed to the Writ de qdio et atia, Engl, law . 
sheriff, or other officer lawfully authorized to This writ is probably obsolete, and super¬ 
execute the same. Writs are divided into, seded by the writ of habeas corpus. It was : 
1. Original. 2. Of mesne process. 3. Of anciently directed to the sheriff, command- ^ 
execution. Vide 3 Bl. Com. 273; 1 Tidd, ing him to inquire whether a prisoner 
Pr. 93; Gould on PI. c. 2, s. 1. There charged with murder was committed upon 
are several kinds of writs, some of which just cause or suspicion,, or merely propter ' 
are mentioned below. odium et aiiam , for hatred and ill-will; and, 

Writ de bono et malo. An ancient if upon the inquisition due cause of suspicion 
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did not appear, then there issued another 
writ for the sheriff to admit him to bail. 
3 Bl. Com. 128 ; Com. Dig. Imprisonment, 
L 3. 

Writ of covenants, practice. A writ 
which lies where a party claims damages 
for breach of covenant, i . e. df a promise 
under seal. 

AVrit of debt, practice. A writ which 
lies where the party claims the recovery of 
a debt, i. e. a liquidated or certain sum 
of money alleged to be due to him. This is 
debt in the debet , which is the principal and 
only common form. There is another species 
mentioned in the books, called the debt in 
the detinet , which lies for the specific reco¬ 
very of goods^ under a contract to deliver 
them. 1 Chit. PI. 101. 

Writ of detinue, practice. A* writ 
which lies where a party claims the specific 
recovery of goods and chattels, or deeds and 
writings detained from him. This is seldom 
used : trover is the more frequent remedy, 
in cases where it may be brought. 

Writ of dower, practice. A writ 
which lies for a widow claiming the specific 
recovery of her dower, no part having been 
yet assigned to her. It is usually called 
a writ of dower unde nihil habet. 3 Chit. 
PI. 393 ; Booth, 166. 

2. There is another species, called a 
writ of right of dower , which applies to the 
particular case where the widow has received 
a part of her dower from the tenant himself, 
and of land lying in the same town in which 
she claims the residue. Booth, 166 ; Glanv. 
lib. 6, c. 4, 5. This latter writ is seldom 
used in practice. 

Writ of ejectment, practice. The 
name of a process issued by a party claim¬ 
ing land or other real estate, against one j 
who is alleged to be unlawfully in posses¬ 
sion. Vide Ejectment. 

Writ of entry, practice. A writ re¬ 
quiring the sheriff to command the tenant 
of land that he render to the demandant 
the premises in question, or to appear in 
court on such a day to show cause why he 
hath not done so. Co. Litt. 238. See 2 
Pick. 473 ; 10 Pick. 359 ; 14 Mass. 20 ; 
15 Mass. 305 ; 5 N. Hamp. R. 450 ; 6 N. 
Hamp. R. 555 ; 7 Pick. 36. 

Writ of error, practice. A writ is¬ 
sued out of a court of competent jurisdic¬ 
tion, directed to the judges of a court of 
record in which final judgment has been 
given, and commanding them, in some cases, 
inemselves to examine the record; in others 


to send it to another court of appellate juris¬ 
diction, therein named, to be examined in 
order that some alleged error in the proceed¬ 
ings may be corrected. Steph. PI. 138 ; 2 
Saund. 100, n. 1 ; Bac. Ab. Error, in pr. 

2. The first is called a writ of error 
coram nobis or vobis. When an issue in 
fact has been decided, there is not in gene¬ 
ral any appeal except by motion for a new 
trial; and although a matter of fact should 
exist which was not brought into the issue 
as for example, if the defendant neglected 
to plead a release, which he might have 
pleaded, this is no error in the proceedings, 
though a mistake of the defendant. Steph. 
PI. 139. But there are some facts which 
affect the validity and regularity of the 
proceeding . itself, and to remedy these 
errors the party in interest may sue out the 
writ of error coram vobis. The death of 
one of the parties at the commencement of 
the suit; the appearance of an infant in a 
personal action, by an attorney, and not by 
guardian; the coverture of either party, at 
the commencement of the suit, when her 
husband is not joined with her, are instances 
of this kind. 1 Saund. 101 ; 1 Arch. Pr. 
212; 2 Tidd’s Pr. 1033 ; Steph. PI. 140 ; 
1 Browne’s Rep. 75. 

3. The second species is called, generally, 
writ of error, and is the more common. Its 
object is to review and correct an error pf 
the law committed in the proceedings, which 
is not amendable, or cured at common law, 
or by some of the statutes of amendment 
or jeofail. Vide, generally, Tidd’s Pr. ch. 
43; Graham’s Pr. B. 4, c. 1; Bac. Ab. 
Error; 1 Vern. 169; Yelv. 76; 1 Salk. 
322; 2 Saund. 46, n. 6, and 101, n. 1 ; 
3 Bl. Com. 405; Serg. Const. Law, ch. 5. 

4. In the French law the demande en cas¬ 
sation is somewhat similar to our proceeding 
in error; according to some of the best 
writers on French law, it is considered as a 
new suit, and it is less an action between 
the original parties, than a question between 
the judgment and the law. It is not the 
action which is to be judged, but the judg¬ 
ment ; u la demande en cassation est un nou¬ 
veau proces, bien moins entre les parties qui 
figuraient dans le premier, qu’entre barret 
et la loi.” Ilenrion de Pansey, de PAuto¬ 
rite judiciare dans les gou verne me ns mo- 
narchiques, p. 270, edit, in 8vo.; 6 Toull. 
n. 193. Ce n’est point le proces qu’il s’agit 
de juger, mais le jugement. Ib. 

5. A writ of error is in the nature of 
a suit or action when it is to restore the 
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partv who obtains it to the possession of 
any thing which is withheld from him, 
not when its operation is entirely defen¬ 
sive. 3 Story. Const. § 1721. And it 
is considered generally as a new action. 6 
Port 9. 

Whit of execution, practice . A writ 
to put in force the sentence that the law 
has given : it is addressed to the sheriff, 
(and in the courts of the United States, 
to the marshal,) commanding him, accord¬ 
ing to the nature of the case, either to 
give the plaiutiff possession of lands ; or 
to enforce the delivery of a chattel which 
was the subject of the action; or to levy 
for the plaintiff, the debt, or damages, and 
costs recovered ; or to levy for the defend¬ 
ant his costs; and that, either upon the 
body of the opposite party, his lands, or 
goods, or in some cases, upon his body, 
land, and goods; the extent and manner of 
the execution directed, always depending 
upon the nature of the judgment. 3 Bl. 
Com. 413. 

2. Writs of execution are supposed to 
be actually awarded by the judges in court; 
but no such award is in general actually 
made. The attorney, after signing final 
judgment, sues out of the proper office a 
writ of execution, in the form to which 
he conceives he would be entitled upon 
such judgment as he has entered, if such 
entry has been actually made ; and, if not 
made, then upon such as he thinks he is 
entitled to enter; and he does this, of 
course, upon peril that, if he takes a wrong 
execution, the proceeding will be illegal 
and void, and the opposite party entitled 
to redress. Steph. PI. 137, 8. See Ca. 
Sa.; Execution; Fi. Fa.; Habere fa. posses¬ 
sionem; Vend. Exp. 

Writ of exigi facias. The name of 
a process issued in the course of proceedings 
in outlawry, and which immediately pre¬ 
cedes the writ of capias utlagatum. • See 
Exigent, or Exigi Facias . 

Writ of formedon, practice. This 
writ lies where a party claims the specific 
recovery of lands and tenements, as issue 
in tail: or a* remainder-man or reversioner, 
upon the determination of an estate in tail. 
Cj. Litt. 230 b ; Booth, 139, 151, 154. 

rit of inquiry, practice. When in an 
action sounding in damages,( q. v.) as cove¬ 
nant, trespass, and the like, an interlocutory 
judgment is rendered, ^hich is, that the 
plaintiff ought to recover his damages, with¬ 
out specifying the amount, it not yet being 


ascertained, the court does not in general 
undertake the office of assessing the damages, 
but issues a writ of inquiry, which is a writ 
directed to the sheriff of the countv where 
the facts are alleged by the pleadings to 
have occured, commanding him to inquire 
into the amount of damages sustained “ by 
the oath or affirmation of twelve good or 
lawful men of his county; 5 ’ and to return 
such inquisition', when made, to the court. 

2. The finding of the sheriff and jury 
under such a proceeding is called an inqui¬ 
sition. (q. v.) 

3. The court will, on application, order 
that a writ of inquiry shall be executed 
before a judge, where it appears that import¬ 
ant questions of law will arise. 2 John. 
R. 107. 

4. When executed before the sheriff, he 
acts ministerially, and not judicially, and, 
therefore, it may be executed before a deputy 
of the sheriff. 2 John R. 63. Vide Steph. 
PI. 126 ; Grah. Pr. 639 ; 2 Archb. Pr. 19 ; 
Tidd’s Pr. 513; Yelv. 152, n.; 18 Eng. 
Com. Law Rep. 181, n., 189, n.; 1 Marsh. 
R. 129; 1 Sell. Pr. 346 ; Watson on Sher. 
221 ; 2 Saund. 107, n. 2. 

Writs, judicial, practice . In England 
those writs which issue from the common 
law courts, during the progress of a suit, 
are described as judicial writs, by way of 
distinction from the original one obtained 
from chancery. 3 Bl. Com. 282. 

Writ of mainprize, English law. A 
writ directed to the sheriff, (either generally, 
when any man is imprisoned for a bailable 
offence, and bail has been refused; or 
specially, when the offence or cause of com¬ 
mitment is not properly bailable below,) 
commanding him to take sureties for the 
prisoner’s appearance, commonly called 
mainpernors, and to set him at large. 3 
Bl. Com. 128. Vide Mainprize. 

Writ of mesne, Breve de medio, old 
English law . A writ which was so called, 
by reason of the words used in the writ, 
namely, Unde idem A qui medius est inter 
C et preefatum B; that is, A, who is 
mesne between C, the lord paramount, 
and B, the tenant para vail. Co. Litt. 
100, a. 

Writ, original, practice, English law. 
An original writ is a mandatory letter, 
issuing out of the court of chancery, under 
the great seal, and, in the king’s name, 
directed to the sheriff of the county where 
the injury is alleged to have been committed, 
containing a summary statement of the cause 
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of complaint, and requiring him, in moat 
cases, to command the defendant to satisfy 
the claim; and, on his failure to comply, 
then to summon him to appear in one of 
the superior courts of common law, there 
to account for his non-compliance. In some 
cases, however, it omita the former alterna¬ 
tive, and requires the sheriff simply to 
enforce the appearance. Steph. PI. 5. 

Writ of replevin, practice . The name 
of a process issued for the recovery of goods 
and chattels. Vide Replevin . 

Writ of precipe. This writ is also 
called a writ of covenant, and is sued out 
by the party to whom lands are to be con¬ 
veyed by fine ; the foundation of which is 
a supposed agreement or covenant that the 
one shall convey the land to the other. 2 
Bl. Com. 349, 350. 

Writ of prevention. This name is 
given to certain writs which may be issued 
in anticipation of suits which may arise. 
Co. Litt. 100. See Quia Timet . 

Writ of rationabili parte bonorum. 
A writ which was sued out by a widow, 
when the executors of her deceased husband 
refused to let her have a third part of her 
late husband’s goods after the debts were 
paid. F. N. B. 284. 

Writ of restitution. A writ which is 
issued on the reversal of a judgment, com¬ 
manding the sheriff to restore to the de¬ 
fendant below, the thing levied upon, if it 
has not been sold, and if it has been sold, 
the proceeds. Bac. Ab. Execution, Q. 
Vide Restitution . 

Writ pro retorno iiabendo, remedies , 
practice . The name of a writ which recites, 
that the defendant was summoned to appear 
to answer the plaintiff, in a plea whereof he 
took the cattle of the said plaintiff, specify¬ 
ing them, and that the said plaintiff after¬ 
wards made default, wherefore it was then 
considered that the said plaintiff and his 
pledges of prosecuting should be in mercy, 
and that the said defendant should go with¬ 
out day, and that he should have return of 
the cattle aforesaid. It then commands the 
sheriff, that he should cause to be returned 
the cattle aforesaid, to the said defendant 
without delay, &c. 2 Sell. Pr. 168. Vide 
Judgment in replevin . 

Writ of process, Engl . law , practice . 
If the defendant does not appear, in obedi¬ 
ence to the original writ, there issue, when 
the time for appearance is past, other writs, 
returnable on some general return day in 
the term, called writs of process , enforcing 


the appearance of the defendant, either by 
attachment, or distress of his property, or 
arrest of his person, according to the nature 
of the case. 

2. These differ from the original writ in 
the following particulars ; they issue not out 
of chancery, but out of the court of com¬ 
mon law, into which the original writ is re¬ 
turnable ; and, accordingly, are not under 
the great seal, but the private seal of the 
court: and they bear teste in the name of 
the chief justice of that court, and not in 
the name of the king himself. It may also 
be observed, that in common with all other 
writs issuing from the court of common law, 
during the progress of the suit, they are 
described as judicial writs, by way of dis¬ 
tinction from the original one obtained from 
the chancery. 4 Bl. Com. 282. See fur¬ 
ther, as to the nature of those writs, 1 
Tidd’s Pr. 106-193, 4th edit.; 1 Sellon’s 
Pr. 64-102. 

Writ of proclamation, Engl, practice . 
A writ which issues at the same time with 
the exigi facias, by virtue of stat. 31 Eliz. 
c. 3, s. 1, by which the sheriff is command¬ 
ed to make proclamations in the statute pre¬ 
scribed. 

2. When it is not directed to the same 
sheriff as the writ of exigi facias is, it is 
called a foreign writ of proclamation. Lee’s 
Diet, of Pr.; 4 Reev. Hist. 261. 

Writ of quare impedit, English law. 
The remedy by which, where the right of a 
party to a benefice is obstructed, he reco¬ 
vers the presentation ; and is the form of 
action now constantly adopted to try a dis¬ 
puted title to an advowson. Booth, 223 ; 
1 Arch. Civ. PI. 434. 

Writ of recaption, practice. This writ 
lies where, pending au action of replevin, 
the same distrainor takes, for the same sup¬ 
posed cause, the cattle or goods of the same 
distrainee. See F. N. B. 109. 

2. This writ is nearly obsolete, as tres ■ 
pass, which is found to be a preferable 
remedy, lies for the second taking ; and, 
as the defendant cannot justify, the plain¬ 
tiff must necessarily recover damages pro¬ 
portioned to the injury. 

Writ of right, practice. The remedy 
appropriate to the case where a party claims 
the specific recovery of corporeal heredita¬ 
ments in fee simple ; founding his title on 
the right of property, or mere right, arising 
either from his own seisin, or the seisin of 
his ancestor or predecessor. F. N. B. 1 B; 
3 Bl. Com. 391, 
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2 At common law, & writ of right lies 
only against the tenant of tho freehold de¬ 
manded. 8 Cranch, ‘239. 

3. This writ brings into controversy only 
the rights of the parties in the suit, and a 
defence that a third person has better title 
will not avail. Id.; 7 Wheat. 27 ; 3 Pet. 
133. See 2 Wheat. 306 ; 4 Bing. N. S. 
711:3 Bing. N. S. 434; 4 Scott, R. 209; 

6 Scott, R. 435; Id. 738 ; 1 Bing. N. S. 
597; 5 Bing. N. S. 161; 6 Ad. & Ell. 103; 

1 II. Bl. 1 ; 5 Taunt. R. 326; 1 Marsh. R. 
68 : 2 Bos. & P. 570 ; 1 N. R. 64 ; 4 Taunt. 
R. 572 ; 3 Bing. R. 167; 2 W. Bl. Rep. 
1261 ; 1 B. & B. 17; 2 Car. & P. 187; Id. 
271 : Holt, R. 657 ; 8 Cranch, 229 ; 3 
Fairf. 312 ; 7 Wend. 250 ; 3 Bibb, 57 ; 3 
Rand. 563 ; 2 J. J. Marsh. 104 ; 2 A. K. 
Marsh. 396; 1 Dana, 410; 2 Leigh, R. 1 ; 

4 Mass. 64 ; 17 Mass. 74. 

Writ of trespass, practice. This writ 
lies where a party claims damages for a 
trespass committed against his person, or 
tangible and corporeal property. See Tres¬ 
pass. 

Writ op trespass on the case, prac¬ 
tice. A writ which lies where a party 
sues for damages for any wrong or cause 
of complaint to which covenant or trespass 
will not apply. See 3 Woodd. 167 ; Steph. 
PI. 15. 

2. This action originates in the power 
given by the statute of Westm. 2, to the 
clerks of chancery to frame new writs in 
consimili casu with writs already known. 
Under this power they constructed many 
writs for different injuries, which were con¬ 
sidered as in consimili casu, with, that is, to 
bear a certain analogy to a trespass. The 
new writs invented for the cases supposed to 
bear such analogy, have received, accord¬ 
ingly, the appellation of writs of trespass 
on the case, as being founded on the par¬ 
ticular circumstances of the case thus re¬ 
quiring a remedy, and, to distinguish them 
from the old writ of trespass; 3 Reeves, 
^9, 243, 391; and the injuries themselves, 
which are the subjects of such writs, are 
not called trespasses, hut have the general 
name of torts , wrongs^ or grievances. 

3. The writs of trespass on the case, 
though invented thus, pro re nata, in various 
forms, according to the nature of the differ¬ 
ent wrongs which respectively called them 
forth, began, nevertheless, to be viewed as 
constituting collectively a new individual 
form of action; and this new genus took its 
place, by the name of Trespass on the case , 


among the more ancient actions of debt, 
covenant, trespass, &c. Such being the 
nature of this action, it comprises, of course, 
many different species. There are two, how¬ 
ever, of more frequent use than any other 
species of trespass on the case, or, perhaps, 
than any other form of action whatever. 
These are assumpsit and trover . Steph. PI. 
15, 16. 

Writ of tolt, Eng . law. The name of 
a writ to remove proceedings on a writ of 
right patent from the court baron into the 
county court. 3 BL Commentaries, Add. 
No. 1, § 2. 

Writ of waste. The name of a writ 
to be issued against a tenant who has com¬ 
mitted waste of the premises. There are 
several forms of this writ, that against a 
tenant in dower differs from the others. F. 
N. B.125. 

WRITING*. The act of forming by the 
hand letters or characters of a particular 
kind on paper or other suitable substance, 
and artfully putting them together so as 
to convey ideas. It differs from printing, 
which is the formation of words on paper or 
other proper substance by means of a stamp. 
Sometimes by writing is understood print¬ 
ing, and sometimes printing and writing 
mixed. 

2. Many contracts are required to be in 
writing; all deeds for real estate must be 
in writing, for it cannot be conveyed by a 
contract not in writing, yet it is the*qpnstant 
practice to make deeds partly in printing, 
and partly in writing. Wills, except nun¬ 
cupative wills, must be in writing, and signed 
by the testator ; and nuncupative wills must 
be reduced to writing by the witnesses with¬ 
in a limited time after the testator’s death. 

3. Records, bonds, bills of exchange 
and many other engagements, must, from 
their nature, be made in writing. 

See Frauds , statute of; Language. 

Writing obligatory. A bond; an 
agreement reduced to writing, by which the 
party becomes bound to perform something, 
or suffer it to be done. 

WRONG. An injury; (q. v.) a tort; 
(q. v.) a violation of right. In its most 
usual sense, wrong signifies an injury com¬ 
mitted to the person or property of another, 
or to his relative rights, unconnected with 
contract; and these wrongs are committed 
with or without force. But in a more ex¬ 
tended signification, wrong includes the 
violation of a contract; a failure by a man 
to perform his undertaking or promise, is a 
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wrong or injury to him to whom it was made. 
3 Bl. Com. 158. 

2. Wrongs are divided into public and 
private. 1. A public wrong is an act which 
is injurious to the public generally, com¬ 
monly known by the name of crime, misde¬ 
meanor, or offence, and it is punishable in 
various ways, such as indictments, sum¬ 
mary proceedings, and upon conviction by 
death, imprisonment, fine, &c. 2. Private 

wrongs, which are injuries to individuals, 
unaffecting the public: these are redressed 
by actions for damages, &c. See Remedies . 


Wrong-doer. One who commits an in ¬ 
jury, a tort-feasor . (q. v.) Vide Dane’* 
Abridgment, Index, h. t. 

Wrongfully intending. These words 
are used in a declaration when in an 
action for an injury, the motive of the 
defendant in committing it can be proved 
for then his malicious intent obght to be 
averred. This is sufficiently done if it be 
substantially alleged, in general terms, as 
wrongfully intending. 3 Bouv. Inst. n. 
2871. 


Y. 


YARD. A measure of length, contain¬ 
ing three feet, or thirty-six inches. 

Yard, estates . A piece of land enclosed 
for the use and accommodation of the inha¬ 
bitants of a house. In England it is nearly 
synonymous with backside, (q. v.) 1 Ohitty, 
Pr. 176 ; 1 T. R. 701. 

YARDLAND, old Eng . law . A quan¬ 
tity of land containing twenty acres. Co. 
Litt. 69 a. 

YEAR. The period in which the revolu¬ 
tion of the earth round the sun, and the 
accompanying changes in the order of 
nature, are completed. 

2. The civil year differs from the astro¬ 
nomical, the latter being composed of 365 
days, 5 hours, 48 seconds and a fraction, 
while the former consists, sometimes of three 
hundred and sixty-five days, and at others, 
in leap years, of three hundred and sixty-six 
days. 

3. The year is divided into half-year, 
which consists, according to Co. Litt. 135 b, 
of 182 days; and quarter of a year, which 
consists erf 91 days; Ibid, and 2 Roll. Ab. 
521, 1. 40. It is further divided into twelve 
months. 

4. The civil year commences immediately 
after twelve o’clock at night of the thirty- 
first day of December, that is the first mo¬ 
ment of the first day of January, and eft ds 
at midnight of the thirty-first day of Decem¬ 
ber, twelve months thereafter. Yide Com. 
Dig. Ann.; 2 BI. Com. by Chitty, 140, n.; 
Chitt. Pr. Index tit. Time. Before the 


alteration of the calendar (q. v.) from old to 
new style in England, (see Bissextile,) and 
the colonies of that country in America, the 
year in chronological reckoning was sup¬ 
posed to commence with the first day of 
January, although the legal year did not 
commence until March 25th, the interme¬ 
diate time being doubly indicated: thus 
February 15, 172£, and so on. This mode 
of reckoning was altered by the statute 24 
Geo. II. cap. 23, which gave rise to an act 
of assembly of Pennsylvania, passed March 
11, 1752, 1 Sm. Laws, 217, conforming 
thereto, and also to the repeal of the act of 
1710. 

5. In New York it is enacted that when¬ 
ever the term u year” or “ years” is or shall 
be used in any statute, deed, verbal or writ¬ 
ten contract, or any public or private in¬ 
strument whatever, the year intended shall 
be taken to consist of three hundred and 
sixty-five days; half a year of a hundred 
and eighty-two days; and a quarter of a 
year of ninety-two days ; and the day of a 
leap year, and the day immediately pre¬ 
ceding, if they shall occur in any period so 
to be computed, shall be reckoned together 
as one day. Rev. Stat. part 1, c. 19, t. 1, 
§3. 

Year and day. This period of time is 
particularly recognized in the law. Fo 
example, when a judgment is reversed, a 
party, notwithstanding the lapse of time 
mentioned in the statute of limitations pend¬ 
ing that action, may commence a fresh action 
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within a year and a day of such reversal; 3 
Chitty, Praot. 107 ; again, after a year and 
a day have elapsed from the day of signing 
a iudjiinent, no execution can be issued until 

4 

the judgment shall have been revived by 
scire facias. Id. • Bac. Ab. Execution, H; 
Tidd, Pr. 1103. 

2. In Scotland, it has been decided that 
in computing the term, the year and day is 
to be reckoned, not by the number of days 
which go to make up a year, but by the 
return of the day of the next year that 
boars the same denomination. 1 Bell’s Com. 
7*21, 5th edit.; 2 Stair, 842. See Bac. Ab. 
Descent, I 3 ; Ersk. Princ. B. 1, t. 6, n. 22. 

Year rooks. These were books of re¬ 
ports of cases in a regular series from tho 
reign of the English King Ed. II. inclusive, 
to the time of Henry VIII., which were 
taken by the prothonotaries or chief scribes 
of the courts, at the expense of the crown, 
and published annually, whence their name 
Year Books. They consist of eleven parts, 
namely: Part 1. Maynard’s Reports, temp. 
Ed w. II.; also divers Memoranda of the Ex¬ 
chequer, temp. Edward I. Part 2. Reports 
in the first ten years of Edw. III. Part. 3. 
Reports from 17 to 39 Edward III. Part 4. 
Reports from 40 to 50 Edward III. Part 5. 
Liber Assisarum ; or Pleas of the Crown, 
temp. Edw. III. Part 6. Reports temp. 
Hen. IV. and Hen. V. Parts 7 and 8. 
Annals; or Reports of Hen. VI. during 
his reign, in 2 vols. Part 9. Annals of 
Edward IV. Part 10. Long Quinto; or 
Reports in 5 Edward IV. Part 11. Cases 
in the reigns of Edward V., Richard III., 
Henry VII., and Henry VIII. 

YEARS, ESTATE FOR. Vide Estate 
for Years. 

YEAS AND NAYS. The list of mem¬ 
bers of a legislative body voting in the 
affirmative and negative of a proposition is 
so called. 

2. The constitution of the United States, 
art. l,s. 5, directs that “ the yeas and nays 
sf the members of either house, on any 


question, shall, at the desire of one-fifth of 
those present, be entered on the journal.” 
Vide 2 Story, Cons. 301. 

3. The power of calling the yeas and 
nays is given by all the constitutions of the 
several states, and it is not in general re¬ 
stricted to the request of onc-fifth of the 
members present, but may be demanded by 
a less number; and, in some, one member 
alone has the right to require the call of 
the yeas and nays. 

YEOMAN. In the United States this 
word does not appear to have any very exact 
meaning. It is .usually put as an addition 
to the names of parties in declarations and 
indictments. In England it signifies a free 
man who has land of the value of forty 
shillings a year. 2 Inst. 668 ; 2 Dali. 92. 

YIELDING AND PAYING, contracts . 
These words, when used in a lease, consti¬ 
tute a covenant on the part of the lessee to 
pay the rent; Platt on Coven. 50 ; 3 Penna. 
Rep. 464 ; 1 Sid. 447, pi. 9 ; 2 Lev. 206 ; 
3 T. R. 402 ; 1 Barn. & Cres. 416 ; S. C. 
2 Dow. & Ry. 670 ; but whether it be an 
express covenant or not, seems not to be 
settled. Sty. 387, 406, 451; Sid. 240, 
266; 2 Lev. 206; S. C., T. Jones, 102; 
3T. R. 402. 

2. In Pennsylvania, it has been decided 
to be a covenant running with the land. 3 
Penna. Reports, 464. Vide 1 Saund. 233, 
n. 1; 9 Verm. R. 191. 

YORK, STATUTE OF. The name of 
an English statute, passed 12 Edw. II., 
Anno Domini 1318, and so called because 
it was enacted at York. It contains many 
wise provisions and explanations of former 
statutes. Barr, on the Stat. 174. There 
were other statutes made at York in the 
reign of Edw. III., but they do not bear 
this name. 

YOUNG ANIMALS. It is a rule that 
the young of domestic or tame animals be¬ 
long to the owner of the darn or mother, 
according to the maxim Partus sequitur 
ventrem. Dig. 6, 1, 5, 2; Inst. 2, 1, 9. 
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PREFACE TO THE DICTIONARY. 

So many statute?, acts of state, Records, law-books, and MSS. are extant in the Norman and 
old French language, that a dictionary is become necessary to enable the reader to understand 
euch difficult words as occur therein in that language; whether such difficulty arises from the 
words being merely idiomatical, or from the inorthography of them. 

There is indeed a book called the Law French Dictionary; but it is so trifling a performance, 
and so incorrect, that it greatly misleads the reader, as will evidently appear to any one who will 
compare several of the words in that dictionary* with their originals in the authors from whence 
they are taken. Mr. Hughes (whose merit in translating so ancient an author as the Mirroir was 
not inconsiderable) has yet frequently mistaken the sense of the text, as I presume will be 
manifest from the passages here cited.f If the word defends made use of in a defendant’s plea had 


* As Oeptaz — Nov. Nar. 6, b. — until the Octaves — translated they have wished. 

Deins — ibid —11, b. — teeth —the eyes. 

Un longayve — Nov. Nar. 16, a. b. — a house of office, a jakes —a sheep-walk. 

Perefoys — Nov. Nar. 17, a. b. — by turns —the agreement or covenant. 

De&yra — Nov. Nar. 47, b. — tore —took away, spoiled. 

Gesta — ibid.—carried away — put, cast in. 

Ent grand pren — 2 In. 506 — great profit therefrom — m great fear. 

Reints —Brit 49, a.—fined — rests, remains. 

Ramis — ibid. 66, a. — replaced, fixed on again — torn . 

Reys —ibid. 83, a.—kings— faults. 

Entessaunt — ibid. 242, a. — tacitly, by being silent — in witnessing. 

Suppletions —preamble, stat. Glou. 2 In. 277—helps, amendments— petition. 

T fnviergoigne — p. 4 — to the reproach — translated in condemnation. 

Fissend le* vienes — 13 — make their views —make their visnes. 

Da Neece, le Ante le Iltire, le Roy —22—the niece being the heir of the king— the nurse, the aunt , heir to 
the king. 

Tache de lour arte— 23 — infected with their art —taken with their art. 

En voiles Chautes et gargaus dr Oiseanx — 23 — in the flight, singing and chattering of birds —in the eutrails 
and bowels of birds . 

Gamishant — 33—warning — defending . 

Moirent de disette — 34 — die for want —die in the deserts. 

Per uoyer —47—by being drowned —by hurt. 
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been considered as derived from the Norman French word defender , and to signify to oppose or 
deny , and not to justify, Mr. Booth, in his accurate Treatise of lteal Actions, would not have 
acknowledged himself bo much at a loss to explain the entry of the defendant's defence in a writ 
of right. Booth xciv. 112; 3 Blackstone 296. 

Nor surely, if the idiom of this language had been understood, would this passage in Britton, 
“Si lesglise demoerge descouiiscille outre vi. moys, tylonqucs solonc le Counceil de Lions par 
l’deacord d’s parties, le fra levcsque del lieu counseUler & dorra lesglise a ascun clerke d’son oliiee, 
Bauve chescun droit,” been rendered, by so elaborate and judicious an abridgor as Mr. Viner, in 
the following manner. 

“ If the church remains discouncillcd beyond six months, then , according to the Council of Lyons , by 
the discord of the parties, the bishop shall be in the place of a. counsellor , and shall give the church to any 
clerk , saving every one's right;" instead of, (as with great deference I think it ought to be translated,) 
“If the church remains unprovided beyond six months, then, according to the Council of Lyons, 
by reason of the disagreement of the parties, the bishop of the diocese shall provide for it, and 
ehall, ex officio , collate some clerk to the church, saving every one’s right.” Britton 22o a. 17 ; 
Viner 377. 

Nor if the Norman law French had been properly understood by the professors of our law, 
would a Frenchman, on a late remarkable trial, have been called in to read and explain some 
Norman French charters produced in a British court of judicat ure. 

Even the statutes themselves, as found in our books, are, I am afraid, in many places, too 
liable to the same censure. A specimen from the short statute of fines,* and from the statute 
of Acton-)- Burnell, will show this:— 


lieu 
la pees 
eur la pie 


{ delivered 
the peace 
by the county 


{ read, 

the concord, 
on the foot. 


The mention, therefore, of these passages, thus erroneously translated, may be of some use, I 
trust, to incite young students to attain to a more perfect knowledge of the ancient Norniau law 
French; for Justice Fortescuc, in his learned preface prefixed to his Reports, and to the Treatise 
of Absolute and Limited Monarchy wrote by Sir John Fortescue, Lord Chief-Justice of England, 
under Henry VI. says, that without being acquainted with this language, wherein so much of our 
laws yet in force is written, a man cannot pretend to the name of a lawyer; and as many of the 
public acts which are in Latin in Itytner’s Foedera are not, in the judgment of Rapin, to be under¬ 
stood without the assistance of Ducange or Spclman, I may venture to say that great numbers 
of the same kind of instruments found there in the old French language aro not less difficult for 
want of some dictionary of that language. Even so late as the time of Queen Elizabeth, when one 
would have thought that almost all barbarisms had been abolished, we find treaties drawn up, and 
Becretaries of state, ambassadors, and kings in her reign, corresponding, in a very uncouth style; 
for I believe there are very few readers who, tout d un coup , will understand such words as “ de 
repes — arrablez , plieur — panurcs — rovenereray—truer ant — leuryauxi — unglos — synyuemant — avpheies — 
delleanses — Vadutent—saintemant — avabler — oisuir—sans anviser — ffiescrine — acharucz—au oult with 
many others equally obsolete, and which are not explained in any dictionary. Yet this collection, 


Apprester — 49—to pray, to be prepared — to take an oath. 

Oisel — 50—bird — cat. 

En pure sacote — 53—in his coat only — in pure sackloth. 

Gardassent — 102 —support— defend. 

N’est atteintable — 113 — is not to be attainted — is not atteetable. 

Son peir — 116 — his equal —his superior. 

A monester — 117—to admonish — to shorn . 

Eina ceux que — p. 308 — before that —after that. 

Quantum vene v-ife Naam — 158 — when one forbids the replevying a live distress —when a man leads away a 
live distress . 

Garrantizables — 176 — are to be warranted, or to be proved —are to appear . 

Ou containes — 178—or far off — or contain. 

Enemies discries — 178 — proclaimed, notorious enemies —enemies discovered. 

Si Clerke ordeine — 188 — if a clerk ordained —if a clerk he ordered. 

A chever — 201* — to perform, to attourn —to come to. 

ILmaine un gule — 212 — from hand to mouth —oj his own hand. 

Est fief des tailles — 212 — is eeized of the tallies —by tallies. 

De quire — 218 — with leather —with iron. 

Escu du cuyre — a shield of leather —a shield of iron. 

Per le refoil de la mer — 222 — by the ebbing of the sea —by the leaves of the sea. 

Sons — 223 — payment —a release. 

SV fernist. sa ley — 241 — if he performs his law —if he wage his law. 

Per viet enfaver — 248 — by burying alive— by burning alive. 

Per ui-ur de eux — 261 — by plucking out the eyes —by burning them over the eyes. 

Que tie noirent — 271 — who do not send —hurted not. 

Affor cement de la ley — 282 — a forcing or straining of the law —erring from the law. 

Ou avoient vee — 300 — or had deDyed —or had sent. 

Eins ceo que — 308 — before that —inasmuch as. 

* 18 Edward L f Pristes lour avers, borrowed their cattle, icetead of money. 
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extensive ns I have endeavoured to make it, does not, I must confess, take in every difficult or 
obsolete Norman French word. Several of this kind are purposely omitted, on account of the sense 
of them not readily occurring, and are left for some more able hand to investigate; others also 
will, without doubt, be met with in some books and manuscripts which have escaped my reading: 
though I persuade myself the number will not be very considerable, and that it may with truth be 

said that very few of the ancient Norman French words which occur in this work are to bo mot 

* 

with elsewhere. 

This compilation, the reader will please to observe, is confined to such words of the old French 
language as occur chiefly in Rymer’s Fcedera, our statutes, parliament rolls, journals, records, 
law-books, and historians; for as to those which are to be met with in ancient writers of the 
French nation, and in the Provencal poets and romances, they are foreign to our purpose, and may 
be found in die dictionary lately compiled by the learned M. La Combe,* in two volumes. Nor 
have I traced the Normau French language up to its origin, this being also already done by the 
above author, and several others who have professedly written on that subject. 

It would probably likewise not have been unentertaining, and at the same time more satisfactory 
to some readers, to have given, as Menage and others have done, the passages and sentences at 
length, from those records, books, and manuscripts from which most of the words in this collection 
are taken. This indeed would have helped to point out the different epochs when such and such 
words 6rst assumed such a sense, as well as given the reader an opportunity of comparing the 
words themselves with the context; but this parade would have rendered the work much larger, 
and, I am afraid, too expensive. My only view in making this compilation is to promote historical 
knowledge, and enable the studious to read with satisfaction, and understand, those many in¬ 
teresting and curious records dispersed in our acts of state, and particularly in the parliament 
rolls, (which under the sanction of the legislature have been lately published,) law-books, and 
historians, and which, for want of some assistance of this kind, lose much of their force. If this 
end is answered without making those numerous quotations which the observing the above order 
would have occasioned, I hope the want of it will be readily excused. 

* Dictionnaire du Yieux Langage Francois, par M. La Combe, & Paris, 1766. 
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A at, and, with, from, for, 

by- 

A causa de cy, for this reason. 

A ce , for this purpose. 

A cesluy , from him. 

A la facon , in the fashion. 

A la presence, in the presence. 

A peu perd, with small loss. 

A sont , and are. 

-4 tori , by wrong. 

A age, age. 

Aagiee etani , being of the age. 
Aan , a, year. 

Abaiesse , an abbess. 

Abaiez , afraid, intimidated. 
Abaiez du peril , put in peril. 
Abaiser, to appease. 

Abaisse, deprived. 

Abaissiees («), so impoverished. 
Abaizance , abbaiaunce , in abey¬ 
ance, in expectation. 

Abatist, abated, beat down, 
pulled down, threw down, 
quashed, defeated, interposed. 
s’Abaty, entered by abatement, 
interposed. 

Abatu (Bou), wood cut or fallen. 
Abaudissent ( set ), embolden them¬ 
selves, give themselves up to. 
Abbassement , abatement. 

Vol. II.—T t 


Abbeissant , obedient. 

Abbessed , cast down. 

Abbessement, lessening, lowering. 
Abbessent, abate, lower. 
Abbrevoir , a wfttering-place. 
Abbs , an abbey. 

Abbuver , to give water to. 
Abeissant, obedient. 

Abeisse y abesse f abated, lessened, 
abased. 

Abeissement, lowering. 

AbeisseZy oppressed. 

Aber , abetting. % 

Abesilie f abated. 

Abetiry to render stupid. 

Abeitey abetment. 

AbetuZy abating, allowing for. 
Abeye, abU, habit. 

Ablessement (en), to the scandal, 
injury. 

AbleZy able, fit. 

Abogeriy bowed. 

Aboilagty honey. 

Abordery to apply to, arrive at. 
AboutWy to draw to, to abuL 
Aboutissants, aboutissementSy lim¬ 
its or boundaries. 

Ab Owein , ap Owen. 

Abreeu , April. 

Abroceur8y brokers. 


AbruveXy to water. 

AbsoiUy absoller , absouldre , ab- 
$odre f to absolve, forgive, par¬ 
don. 

Abstiegnery to abstain. 

Abstinence, cessation. 

AbusshementZy concealments. 

AbutrementSy ornaments. 

Aca , ca y then. 

Acaty buying. 

.4cate, (p vois <?)y by way of 
bargain. 

Acaterie (Sergeaunt de l’) y Ser¬ 
jeant of the eatery. 

Accepsant (cn), in accepting, 
objecting. 

Accesscment, addition. 

Accessery to assess. 

Accion, accyoun , action. 

Accoitant (en), in hoarding up. 

Accoincty very necessary or fa¬ 
miliar. 

Accointance , aid, favour, associa¬ 
tion. 

Accollery to embrace. 

Accollee (donner /’), to dub a 
knight. 

Accomptablez, comptable pesson y 
countable, small fish. 

Accord (</’), the concord. 
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Accoritez, agreed to it. 

Accorty ready, wary. 

Acooster, to prop, or hold up. 

Accoursement , the taking away. 

Accouter, to hearken. 

Accresser , accrester , to increase, 
to accrue, to happen. 

Accressent , arise from. 

Accresser (qui droit ad a), who 
has a right to the profits. 

Acer eve, increased. 

Accreaunt , gathering, obtaining, 
accroaching. 

Acer ocher , accroach, usurp, at¬ 
tempt to exercise. 

Accrois , increase, accession, im¬ 
provement. 

AccusereZy reproach, accuse. 

Accusement, accusation. 

Acensementy a letting to harm. 

Acenseur , a farmer. 

AcereSy maple-trees. 

Acertener, ascertained, being well 
assured of. 

Acertez, certified, get intelligence 
of, in good earnest. 

Acessent, assess. 

Achampart (garder les) y to keep 
them separate, safe. 

Acharuez, incensed, cruelly bent 
against. 

Achat, buying. 

Acheter , to buy. 

Achatur , acalour, buyer. 

Achatre , to ransom. 

Acheminey directed. 

Achesorty achaysson , reason, oc¬ 
casion, cause, hurt. 

Achesonez de bel pleder, called in 
question for beaupleder. 

Ac/ieve [ne se) y does not attourn. 

Achevery achiver , to perform. 

Ackeuy attourned. 

Achioer , to finish. 

Achoisoner , achessonery to accuse. 

Ad, here. 

Acier , steel. 

Aco, that. 

Acoigney favour, association. 

A cone fei, sometimes. 

Aeons t sore. 

AconvenUy covenanted, agreed 
upon. 

Acorty agreement, accord, con¬ 
sent. 

Acoudrey to join. 

Acoulpery to accuse. 

Acounte } aconte y to be reckoned, 
deemed, accounted. 

Acoupesy accused, guilty. 

Acouter, deemed, accounted. 

Acovyegnenty agree, settle. 

Acqueister y to pacify. 

Acquisser , to receive, gather. 

Acre, an acre, a measure of land. 

q ne fuist unques acree ne vergee t 
which was never surveyed, 
measured, or laid out into 
acres, rods, &c. 

Acres , increased. 


Acrescey increase. 

Acreslre , acresser y acreserey to 
multiply, to increase, advance, 
rise, accrue. 

Acreslqjxt a lui , taking upon him¬ 
self. 

Acrirey to write. 

d' Act ocher, to assume, encroach, 
increase. 

Acroirey to lend. 

Acruisty accrued. 

Acty action. 

Aclines, actons , cloaks. 

Actuely ready, speedy. 
Actualmenty actuelment , presently. 
Acunementy in any other manner. 
A cunte, account. 

Acunt (deit)y owes any thiug. 
Acuse y excuses. 

Adaerains , at last. 

Adavaunt ale , so far gone. 
Adayery to provoke. 

AdeiZy already. 

AdenCy now. 

Adeprimes , first, at first, for the 
first time. 

Adepty obtained. 

Aderere , behind, in arrear, 

strayed from. 

Aderencr t to appraise. 

Adas, by-and-by. 

Adesoure , underneath, below. 
Adesouth lui , under him 
Adesseementy constantly. 
AdeltereSy sincerely. 

Adevanty before. 

AdevenWy to become. 

Adgares (ne), lately. 

AdgisantZy adjacent. 

Addculeiry to mitigate, to as¬ 
suage. 

Addone , given to. 

Addoubers . See adoubers. 
Addoubeury a promoter, or setter- 
up of causes. 

Addrcssey directed to, sent; also 
redress. 

Addrcsseroient en haut lour 
maynes dextres y should hold 
up on high their right hands. 
Adherdantz , adherents. 

A dieu commandeZy gone to God, 
departed this life. 

AdjeusteTy to adjust, contrive, 
dispose of. 

Adjouster joy , to give faith. 
Adire, by saying. 

Adirey that is to say. 

AdirCy to abandon, forsake, 
Aditerent, should summon to the 
eyre. 

Adjure , abjured, abandoned. 
AdmenestreSy admonished, 
brought. 

Administreiy the administrators. 
Adnatesy the first-fruits. 

Adnerer , to set a price. 

Adoler , to lament. 

Adonques, adongea, then. 

Adouler, to repair. 


Adoubers de vicls drops , patchcrs, 
botchers, or menders of appa¬ 
rel. 

Adoun , then. 

Adrecans, adroissans, addressed, 
directed to. 

AdrccieXy adrestees , redressed. 
Adrein , until. 

Adreitament , with address, also 
directly, forthwith, readily. 
Adres, readily, conveniently. 
Adrescer. to redress. 

Adrescer a nous, behave to us. 

VAdrescement, the management, 
improvement, reformation, re¬ 
form, repairing. 

Adresser ses resons y to make out, 
to prepare his defence. 
Adresses , going, proceeding on, 
continuing along. 

Qu'ils adressassent , that they 
should prepare themselves. 
Nous nous adresseoms , we arc 
getting ready. 

Adressez, erect. 

Adressez, ornamented, gilded. 
Chaser adressez , drive them 
straight along. 

Adrestement , directly, forthwith, 
A drier , in arrear. 

Adlrety drawn. 

Adveigne, happens, becomes. 

En adventure si, in case. 

Adveu (soubz V), with the appro¬ 
bation. 

AdvitailleSy victualled. 
Advocassie, office of advocate. 
Advouty advoeSy advocates, per¬ 
sons skilled in the law. 
Advovery to avow. 

Adueinent, arise. 

Adunque, then. 

VAdutenly making use of. 

Adyre , to say. 

Ae, the age of a man. 

AeUy grandmother. 

Aem perlir y peril of our soul. 
AerdanZy aordanz y adherents. 
Aerder , to accrue. 

Aererer, to plough. 

^4erm, brass. 

Aernovel , August. 

Aerres, earnest. 

Aery , nest of hawks. 

AeSy ease. 

AeueSy waters. 

Aez, has. 

Afeore t affeered. 

Affaire , to make. 

AffaireSy affairez , to be made. 
Affairont , affeer. 

AffaitieTy to render learned. 
Affame , famished. 

AffedatCy wilful. 

AffecteSy bestowed on. 

Affectuousy desirous. 
Affectueusment, Affectionately. 
Afferre (nus eqoms), we have oc¬ 
casion for. 

Afferautxl (solonc *on), according 
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to his share, proportion, or 
what belongs to him. 

Afferont ^rri lor), in their pro¬ 
portion. 

Aftnnr, contract. 

Affcrmcnt, lodge, lay. 

Affi rmcr, to let to farm. 

Affermes s afermtes, granted, limit¬ 
ed, continued. 

Afar, affri . art'ra, cattle or beasts. 

Art'ers ties car ads, beasts of the 
plough. 

Afferc, to do. 

Ajfertr, to tax. assess, moderate. 

A# err it., offer oit, belonged. 

Affert, it behooveth. 

Affaunce, confidence. 

Affauntz, by the affirmance, 
oath. 

Affe (mil #c), let none presume. 

Ajfier( y it belongs, is meet. 

Affnage, refining of metal. 

Affns, kindred by marriage, 
friends. 

Pur affner, to put an end to it. 

Affiant, affanlz, affe , trusting, 
confiding in. 

Affrmacons , confirmations. 

Affrmassoms, had affirmed. 

Suit affrme, suit affirmed. 

Pur default <T affrmure, for want 
of confirming. 

Affirtz, affeered. 

Affoire, to do, 

Que mien y soit affoire, what is 
best to be done. 

Afforcer , to strengthen. 

Afforce, increased, strengthened. 

s' Affor cent , aim at, attempt. 

Si 8e afforce, if he should attempt. 

Afforcement de femme, forcing a 
woman. 

Afforcement de la ley , a forcing 
or straining of the law. 

Afforcement, effectually. 

Afforer, to estimate, to tax. 

Affortement, strength, aid, assist¬ 
ance. 

Afforterez , will enforce. 

Affrai, affrei , terror. 

En affrai de la petty in breach of 
the peace. 

Affraietz, terrified. 

Affranchir , to set free. 

Affretter (<T ), to freight. 

Affublez de* manteau y habited 
with the mantle. 

Affyereit, trust to. 

Afolee , crippled. 

Aforce , strengthened. 

Aforcer, to endeavour, to compel, 
to enforce. 

Aforcenty tend to, endeavour. 

Aforesters , afore9tcd. 

A for prendre, to be forprized. 

Afouement (si), as soon as, as fast 
as. 

Afoula , damaged, wasted. 

Agy wait, keep, observe. 

AgactZy assaults. 


Agager mile ley, wage any law. 
Agagez, pledged. 

Agaitz , lie in wait. 

Agaitcs (/<vt), the watch. 
Agardant, regarding 
Agardctz; agard, awarded; keep, 
observe, attend. 

En vos agardctz, in your judg¬ 
ment, determination. 

En vos agard, in your own delay. 
Agayte, agait (c/i), by await. 
Agatere (pur male), of expecting 
mischief. 

Age, water. 

Agenuz, on their knees. 

Agglue , joined, congealed. 
Aggreaunt (en), in aggravation. 
Aggr egg £z,enumer ated, specified. 
Agilte, acted. 

Agisant environ , lying near, ad¬ 
jacent. 

Agiser, to be levant and coucbant. 
Agneler , to yean or bring forth 
lambs. 

Agniser, to acknowledge. 

Agrea (ele s’), she agreed. 
Agreation, agreement. 

Agrestical, clownish. 

Aguet a pansfi, malice prepense. 
Aguet, aquet (par), by ambus¬ 
cade. 

A guey, near. 

Aguir, to guide. 

Aguiser, to sharpen. 

Agules pur saecs , pack-needles. 

Aguyen , Aquitaine. 

Aherdanntz, adhering. 

Aheritez , heir, inheritor. 

Ahontir , to abash, or make one 

ashamed. 

Ajants, having. 

Aice, thereto. 

Ate, aid, relief. 

Aient, are. 

Aienz, having. 

Aier, steel. 

Aiet, he shall have. 

« 

Axle, a wing. 

Ailess, a grandmother. 

AilorSy elsewhere, besides, then. 
A (mans, diamonds. 

Aimant , a loadstone. 

Aimer (T), the love. 

Ain, a hook. 

.Atncew, but. 

Ainneesche , eldership, birthright. 
Aim, his. 

Ains, opposed, obstructed. 

Aim, <Tams, (par quintal (T), for 
a quintal of almonds. 

Ainsi come (per), in the same 
manner as. 

Axntz, but. 

Ainz, eim qe, before that. 
Ainznez, eldest. 

Aion, aiomz, have. 

Ajoumtr cent, remove them. 
Ajoustre (sanz ), without adding. 
Ajoyni , joined. 

Airaine , brass. 


A ire, nest of the hawk. 

Aireau, a plough, 

Airens en pourpos, inteud. 

Aires, eared, ploughed. 
Airignante, adjoining. 

Ais, a board. 

TAhe, the ease. 

Aisement, easement. 

Aisne filz, eldest son. 

Ais nee fille, eldest daughter. 
Aist, aided. 

Aistre, existence, life. 

Aitre, a house, an apartment, a 
room. 

Aive, water, 

Ajudar, to assist. 

Ajuge , adjudged. 

Afustement, ajoustances, addition. 
Aketon, hoketon de plate, coat of 
plate, metal. 

Akune, some. 

Al, to, from. 

Al, went to. 

Ala devie a trespass, departed this 
life. 

Alaier , allege. 

Alant, alantes, going. 

Al armes, with arms. 

Alassent queve hors , they sbnuld 
go and take them out. 

Alastes, gone. 

Allaceaulx , collateral. 

Allancz al roy, going to the king. 
Alcome, nlchymy. 

A Icons, any one. 

Alcunz e alcun, one or more. 
Alee, allay. 

Altes, passages abroad. 

Alefoitz, sometimes. 

Alegannce, allowance, redress. 
Aleger (lui), to relieve himself. 
Alegge, eased, redressed, re¬ 
lieved. 

Alegerez, will alleviate. 
Alencontre, to the contrary, 
against. 

Aler (le), the bringing. 

Aler (lour), their departure. 

Ales de gales (e?i sees), in his 
journey into France. 

Alettes, little eagles. 

Aletz adieu, go quit. 

Aleur (a grant), in great haste. 
Aleviance, ease. 

Ali, to another. 

Aliance , allegiance. 

Aliaunces, alienee , confederacies, 
allegations, suggestions. 

Alias, heretofore. 

Alienacan, kindred. 

Aliennee , an alien. 

Alienee, the buyer. 

Alter, at large, to go at large. 

A Her hors , to go out of. 

Aliez (lour), their relations, 
friends. 

Alisaundre, Alexander. 

Alissir, aleisser , at going out. 
Alkemine , alchemy. 

Alleage, aUegag , alleged. 
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Allec, herring. 

Alledgie , bought in, made satis¬ 
faction. 

Allees (si), so far proceeded in. 

Alley er , to lessen. 

Allegier , to alleviate, remove. 

Alleggeance (e?i), for redress, in 
ease of. 

Allegeaunce (sans), without al¬ 
leging. 

Allegies, imprisoned. 

Allegiance ( forsque ), only an al¬ 
leviation, exemption. 

Allegiez , alleviated, redressed. 

Alleguez, cited. 

Alleient avanl, may proceed. 

Alleie , allay. 

Allcques, alleged. 

Alter out, went, 
allies. 

Alleu, allien, aleu, alien, a pos¬ 
session free from all subjection, 
allodial. 

AUeve , levied. 

Alleyn, an alien. 

Alliance, aliance , alienee, aleyn - 
gnanse, confederacy, protesta¬ 
tion, allegiance. 

Alliance (faux), by false allega¬ 
tions. 

Alliantz, aliens. 

Allicger, allege. 

Allicnt (sen), may depart. 

Allies, alliez, kindred, confede¬ 
rates. 

ftcwx, other places. 

AUoee, allowed. 

Alloignc, alligne , put off or de¬ 
layed, carried away, conveyed 
from. 

Alloigner le terme , enlarge the 
time. 

AMopee, eloped. 

Ihs allop ers de nurtms, of those 
who elope with nuns. 

Allowables, genuine. 

Allower (ne poet), cannot let. 

Alio went, hire. 

Alloycanche, alloyance, alliance. 

Alloynes, stolen, alienated, re¬ 
moved, carried off, drove away. 

Alloynours, alleynours , those who 
conceal, steal, or carry a thing 
off privately. 

Alluer, to allow. 

Alluminor, a limner or gilder of 
letters in old manuscripts. 

Aim, soul. 

Lendemayn des almes , on the mor¬ 
row of souls. 

Al menne people, to inferior 
people. 

Almoignes, alms, almonds. 

A Ins, a wood of elders. 

Alnyours, aulnagers. 

Aloigner , to enlarge. 

Aloine, ousted. 

Aloincnt, eloign. 

A longerent ( se ), withdrew them¬ 
selves. 


Alors, there, at that time, in 
that place. 

A lost, go. 

Aloie, allotted. 

Aloues, worthy of praise. 
Alquons, any one. 

Air e-fee, at another time, afore- 
tilhe. 

Alt , high. 

Alt al ewe, let him go to water- 
ordeal. 

Alterquer, to wrangle. 

Altres IIII (les ), the other 4. 
Altres (per), by others. 

AUresi, in like manner. 

Alye, fastened, fixed. 

Alyenont le judgement, they defer 
the judgment. 

Alvey, alder-ground. 

Aluable, allowable. 

Aluer (li), allow him. 

Alun, allom. 

Alz, az, they, them. 

Am, I love. 

Amans, diamonds. 

Amaroit, should love. 

Amat, beloved. 

Amatislre, an amethyst. 
Ambassiatt, embassage. 
Ambaxeurs, ambassadors. 
Ambodeux, amdeus, ambedoi, amb, 
both. 

Ambrey , a cupboard. 

Ame, friend. 

A me cosyn, beloved cousin. 
AmF, amen. 

Amedeus les plies, both parties. 
Amee, desired, coveted. 

Ameis, ametz gentieux hommes, 
beloved gentlemen. 

Ameinise, diminishes. 

Amene, seduced, forced. 

Amenez, amegnez , produced, 

brought. 

Amenuser, to abridge, abate, de¬ 
crease, diminish, lessen, anni¬ 
hilate, to fall. 

A menusoit, brought. 

Amenisse, amended. 

Amend ement, for the amendment, 
improvement. 

En amendement, in amends. 
Ament, let. him make amends. 
Amentineez, maintain. 

Les amends de assy sc enfreynte , the 
correction of the breach of 
assise. 

Amenrir, to diminish. 

Amenistrez, administered. 

Amer, hitter. 

Amer (ne de), nor to love. 

A mes, mercy. 

Ames et foyables, beloved and 
faithful 

Ames (cs), on the souls. 

Amesner, to bring, convey. 
Amesnauncez, carrying away. 
Amesnaunce, ameignauncc, bring¬ 
ing in. 

Amesure, moderated. 


Amez, friends. 

Amiable, friendly. 

Amiablement, amicably. 

Amice, beloved. 

Amiraudes, emeralds. 

Amisours (ses), those who aie 
prejudiced against him. 
Amistee, friendship. 

Amistre , annuity. 

Amnasse, threaten. 

Amoindrir, to make thin or lean. 
Amomorissant , wasting, dimi¬ 
nishing. 

Amoler, to melt. 

Amo Ur, amollir, to soften. 
Amonestoms, admonish. 
Amonestment, warning, notice 
Amont, a mount, upwards, 
against, above. 

Amort, amorti, dead. 

Amorte, allured, won. 

Amortir, amortizer, amorteyser, to 
amortise, to purchase in mort¬ 
main. 

Amountaunt, ascending. 
d'Amour jour, day of grace; a 
day also given to compromise 
the suit. 

Amous, very. 

Amoyneric, almonry. 

Ampiere, an empire. 

Amplier, to increase, enlarge. 
Amprendre, to undertake. 
Ampres, after. 

En ampres, hereafter. 
cTAms quintal, a quintal of al¬ 
monds. 

Amue , friends. 

Amur, love. 

Amuue, moves, grieves. 

Amuzer ascun, to put one in a 
study. 

Amyes concubines, beloved con¬ 
cubines. 

Amyte , friendship. 

VAn, the one. 

Ana, without. 

Analessent, going, went. 
Anamalez , enamelled. 

Anchisors, ancestors. 

Ancelle , a maid-servant. 

Ancestre en court, summoned to 
appear in court. 

Ancoys, but. 

Ancuser , to accuse. 

Ande, mother-in-law. 

VAndemain, the morrow. 

Aneals, aneus, rings. 

Anel, a ring. 

A Vanell, on delivery of the nup¬ 
tial ring, on solemnization of 
the'marriage. 

Anel, an angel. 

I Anel, the handle. 

Anetyng des lewles t annealing of 

tiles. 

Anemis, enemies. 

Anenent, happen, arise. 

Angeine, the feast of the Holy 
| Virgin. 
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Anginccs, on pi nos. devices. 
Anguites, anguish. 

_-t ngusscs, st raits. 

Avgutfz. straitened. 

Anichilee, annihilated. 

An i enter, amend r, to take ft way, 
to defeat, make void, to annul. 
A nient, o men tie, void, disannulled. 
Tot amen tie , entirely ruined. 

En anienti*vmtnt % to the destruc¬ 
tion, waste, ruin, disannulling, 
lessening, impoverishment, 
wasting. 

dn i/ enust (P), from whence 
there follows. 

aynisansy annoyance. 
Aniz, friend. 

-4nA*«, geese. 

-dn&es, presently. 

nArcj avant (?we), that before. 
Anne, year. 

Annealing, a burning or harden¬ 
ing by fire. 

Annel , annuel , a ring, 

Anuels, anuels livres , the year¬ 
books. 

Annez , years. 

VAnotiure, the nurture. 

Anoye, injured, damaged. 

Anoya, hurt. 

Anquart, yet, still, again. 

Anques , but, very. 

A ans, for a time. 

Ansement ausement (tout ),entirely 
in the same manner. 

.Ahjou, but, although. 

Ant (le), being. 

Antandre , to inform. 

Anten (de), of the last year. 
Antic , old. 

Antor le tour , round the tower. 
Antyer tout, entirely. 

Anuales ckauntantz, singing an¬ 
nuals, or masses every day. 
Anuelx, rings. 

Anui, to-day, this night. 
Anulterie (en), in adultery. 
Anures male, evil works. 
Anusance, anusantz , annoyance. 
Anute , annuity. 

Anuyt , vexes. 

Anviser (tan*), without waiting. 
Anyentissent , annul. 

Anyntier, to annul. 

Anz , years. 

Anzoiz, ansois , but. 

Aordaunce, confederacy. 

Aore , now. 

Aour , gold. 

Aourer, to pray to, worship. 
Aoumemens , ornaments. 

August. 

Apandy , belongs. 

Apara , will appear. 

Aparelle, aparaile, appartflie, 
ready. 

Aparille (de tot), with all readi¬ 
ness. 

Aparceyver , to perceive. 

/><zr foy, on his part. 


viparmeacs, or€ a/iarmcfi/w, at this 
present. 

vlparte, open, full. 

.i/jtfrffmfMf, plainly. 

patiz, the agreement to 
a contribution. 

Apauvry, impoverished. 

Apeaus, appeals. 

Apec, on foot. 

Apens, thought. 

Apent, belongs. 

^4jt»ercAef?oir, perceive. 

Apercus de ceo, informed of it, 

Aperluy, by itself. 

Aperment , openly. 

Apeschez, impeached. 

Apescr, to appease. 

Apetiaez, apeticher , appetickie , ap- 
petie , diminished, lessened. 

Apciij a few. 

Apeyne , scarce 

Apiergent , they appear. 

Apieroit, it appears. 

ckescun , every one almost. 

4/)oi/?ctcr, to appoint, direct. 

Apoint, pointed, sharp at the end. 

Apostiler, to write notes on. 

Apostilles , additions, observa¬ 
tions. 

Apostle , a postal, apostoile , 
foirc, the pope. 

Apoy ylia demure (yc), that there 
scarce remains. 

Appaicrs, to be paid. 

AppaieZy satisfied. 

AppairalleZy repaired. 

Apparailemenlz , fitting out. 

Apparelez (pur V), for repairing 
of. 

L'endemain de Vapparition , the 
morrow of the Epiphany. 

Apparoir , apparoer, apparoier, to 
appear, make known. 

Appasser, to pass. 

Appatissiez lieuz , places which 
agreed to pay a sum of money 
to the enemy in compensation 
of their towns being spared 
from the ravages of war. 

Appaye (en un) f in one payment. 

Appaye ( nent ), not contented, 
dissatisfied. 

Appeauz, appeals. 

Appeirez, impaired. 

Appele , called. 

Appellations , appeals. 

Appellantz ( Seignurs ), lords ap¬ 
pellants, viz., the Duke of 
Gloucester, Henry Earl of 
Derby, Richard Earl of Arun¬ 
del, Thomas Earl of Warwick, 
and Thomas Earl of Notting¬ 
ham, Earl Marshal, who were 
so called in 2 Richard II. be¬ 
cause they were the Accusers 

• in parliament of the then late 
ministers. 

AppeUiers , called. 

Append , pending. 

Appener , to portion out. 


Appenser , to think or consider. 

AppensementZy thoughts. 

Appenses, hung, affixed. 

Appenle , appicnt, belongeth, be¬ 
longing. 

Apperceivance , preparations, dis¬ 
covery. 

Apperient q , who import. 

Apperil , apparaillez , ready, ap¬ 
parelled, prepared. 

Appert, openly, in public. 

Appeser , to agree. 

Appesement , agreement. 

Appiaux , appeals. 

Appiert evidence , i apparent evi¬ 
dence, jurisdiction. 

Appisant , evident. 

Applater , to make plain. 

Appliantz , arriving, drove into. 

Applicuer , to employ. 

Applier , to submit. 

Applois , employment. 

Apport, tax, talliage, imposition, 
payment, tribute, charge, ex¬ 
penses. 

Apportz (come), as it ought. 

Apposer , a/yo^c, adjust, agree. 

Apposee , questioned, adjusted, 
Bettled. 

Apprailles , ready. 

Appreciation, appraisement. 

Apprcignent, learn, be informed 
of. 

Appreisours , appraisers. 

Appreniisey a student of the law, 
a pleader, a serjeant at law. 

apprentiz de la court le roy et 
attourne , an apprentice of the 
court of the king and an at¬ 
torney. 

Apprester, should endeavour, 
ought to be prepared. 

Appresta (se), should be ready. 

Apprestes , payments, loans. 

Appreste (argent), money bor¬ 
rowed on loan. 

Apprestes (per lui), by him lent, 

Apprimes, first. 

Apprise, appris , learned. 

Apprisez de Icy , learned in the 
law. 

VApprisement, the seising. 

Approcher lour droit , to come at 
their right. 

Appromptes (per), by borrowing. 

Approper,* to appropriate. 

Approperment, properly. 

Approperment (per), by appro¬ 
priating. 

Approve , vouched. 

Approvez, appropriated. 

Approvemenz, improvements. 

Approver , to improve. 

Approwours , approvers. 

Appruer , to approve. 

Appruement, profit, 
appear. 

Apree , afterwards. 

next, nearest to. 

4P re5 Zcj IIII jour Sy within 4 days. 
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Apres, learned, skilled in. 
Aprestay, I lent. 

Aprest (d* argent d ), ready money. 
Aprest (dettcs d'), debts which 
ought to be paid down. 
Aprimes (tout), in the first in¬ 
stance, immediate. 

Apris Ic jour, after the day. 

Apris, understood, valued, ap¬ 
praised. 

Apris de la leie, learned or versed 
in the laws. 

Aprises ( des ), from informations. 
Aprise , learning. 

Aprivoises, improved, purchased. 
Aprocha, petitioned. 

Apr ocher a noire, come at our own. 
Aprouchier, proceed. 

Aprove , improves. 

Aprua son wast , approved his 
wast. 

Apruchement, approach, arrival. 
Apuril, April. 

Aquar (Serg.), Serjeant of the 
ewry. 

Aquitantz, acquittance. 

Aqules, to which. 

Ara ete, shall have been. 

Arace, to erase. 

Araceez, tore out. 

Aracher, to grub up. 

Aracine, taken root. 

Araer, arair, to prepare, array, 
settle. 

Arages, madmen. 

Araies, array, apparel. 

Araine, brass. 

Arant, plowing, earing. 

Arat, shall have. 
Arbalastres,arbalestes, crossbows. 
Juges arbitrers, arbitrarys l a pri¬ 
vate judge chosen by consent 
of the parties to determine the 
matter in difference. 

Arc , a bow, an archer. 
Arcamentz, secrets. 

Arces, arctz, burnt. 

Arcewcsche, archbishop. 

Arche , a chest. 

Archer, to shoot. 

Arct , compelled. 

Arctable, forcible. 

Arcter, to force, bind. 

Ardors , the plaintiffs. 

A ssises arannez, assises arraigned. 
Ardeit, ardes, burnt. 

Arden, a wood. 

Arduys negoces , arduous business. 
Que pur Varduite de lour charge, 
as well on account of the ar¬ 
duousness of their charge. 
Are, aret , a ram. 

A recountre, according to. 

Areigne, happen. 

Areitez, arrented. 

Aremenaunt, arenaunt , forever 
after. 

Arenes, aresnes, aresenez, put to 
answer, arraigned, called in 
question. 


Arent, a certain sum assessed by 
way of fine for beaupleader. 
Arcntes, let, rented at. 

Arcre , back again. 

Arere ( en ), aforetime. 

Arcre (joint), diminution, joined 
again. 

Arerissment, hinderance, delay, 
prejudice. 

Aresme , dareim, of brass. 

Arest , stay. 

Aresier, areiter, stop, resist, op¬ 
posed. 

Arestieu, seized, detained. 
Arestus, arestutz, arrested. 

Aret, an account.. 

Arete, areste, taken or charged 
with some crime. 

Argouees , argued, debated. 
Arieres en temps ( en ), in times 
past. 

Arire ( rendra ), shall pay back 
again. 

Arierisee, injured, hindered. 
Arivail, arrival. 

Arkes, bows. 

Arm (de V) de Tamyse, an arm 
of the Thames. 

Arme , weapon. 

Armez, arms, coat-armour. 
Armor, the sea. 

Armure, arms, armour, harness. 
Armures (milles), a thousand 
armed men. 

Aront, shall have. 

Arorez, focjder, soil, compost. 
Arouere, to answer. 

Arpen, an acre. 

Arr, in arrear, arraigned. < 
Arrablez, overpowered, op¬ 
pressed. 

Arracer , to root up. 

Arr ages (gens), madmen. 
Arraisoner , put to answer. 
Arramez, commenced. 

Arramir , to assemble. 

Arranez, ou arranerz, arraigned, 
or to be arraigned. 

Arras (en), in earnest. 
Arraynemcnt, aresncment , the ar¬ 
raignment. 

Arre (demaundc), demand back 
again. 

Arrect, arrctte, let him impute it. 
Arren , arreyn, arrent , arraigned. 
Arrer, to plough up. 

Arrer et semyr, to plough and sow. 
Arrere (en), lately. 

Arrerie, perverted, delayed, frus¬ 
trated. 

Afreremeyn, backwards, gradu- 
ally. 

Arrerissement, arerismcnt (en), in 
delay, hinderance, annoyance. 
Arrestre, to accrue. 

Arrest, accrest, accrues. 

Arrestent, take. 

Arrient, happens. 

Arricr, arrer, to give earnest. 
Arriers, again. 


Airmails (petitz), small landing- 
places. 

Arroie (que je), that I shall have. 
Arroit, arroet , should have, would 
be. 

Arroul, enrolled. 

Arrure , ploughing. 

Ars , burnt. 

Arsines, arseuns , arsures, burning. 
Arte , narrowed. 

Artie, artique, North. 

Arte (est), is obliged. 

Artex, compelled. 

Articlarie, artillery. 

Artus, Arthur. 

As, to, into, amongst. 

As siens, and his. 

As utaves , on the octaves. 

Asalt, asaut, assault. 

Asaumple, an example or. prece¬ 
dent. 

Asaudre , to absolve. 

Ascaventer, to certify or make 
known. 

Aschoisounez, called in question. 
Ascavoire , to be understood. 
Ascensement, agreement. 

Ascent, assent, knowledge. 
Ascerchez, searched. 

Ascerte, certified. 

Asceverer, to affirm. 

Ascimt (qui a), who knowingly. 
Ascunemcnt , in any wise, some of 
Ascurrons, we assure. 

Asierent, belong. 

Asoles, wounded. 

Asols, satisfied. 

Asoudre, to absolve. 

Asout, absolved. 

Asoyne, asone , essoyn. 

Asperse, dispersed. 

Aspertee, asprete, by rough mea 
sures, by force. 

Asprement, roughly. 

Aseet, assiete, assignment. 

Aseir, to sit. 

Aselees , sealed. 

Axes, assessed. 

Asquus, some. 

Ass (V), the assise. 

Ass a, Asaph. 

Assach, a compurgation by 300 
men. 

Assaeroms, will attempt. 
Assaiants, assisting. 

Assaiant de harneis, trying, or 
fitting on of armour. 

Assaie (en), on trial. 

Assail, asseit , assert. 

Assaileront, assault, or set upon. 
Assaver 3 mois, 3 months’ notice. 
Assavoir, certify. 

Assay, assaye, endeavoured. 
Assecs, a woodcock. 

Assege, besieges. 

Assemble, a collection. 

Assembler, to meet. 

Assemblee, a union. 

Asscmblccment , meeting. 

Assemle, together. 
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Assrner* to assign. 

assign, appoint. 

Assfnne, assignment, support, 
portion. 

«<*«/, something to sit upon. 
seen tern cn f, e o n se n t. 

Assentui ert judgement, joined in 
issue, in judgments. 

.4 scours, asseont, assessors, as¬ 
sess. 

Asseourez, made safe. 

Assurer, to assure, make cer¬ 
tain. 

Asser, asseer, asseoir , to settle, fix, 
ascertain, assess, keep. 

-dwerf (<f), to certify. 

Asserts, surety. 

After (tf), with steel, 
set up, put up. 

dwM (/'), conjunction, concur¬ 
rence. 

Assesaunce (a la), at the assessing. 

Assessors , abettors. 

Asserera , will assure, make sure. 

Assert , drained. 

Asseyly, assaulted. 

Assez,aseez, assetz , assietz, assau, 
enough. 

Assez asser, enough to do. 

Assiette, assoir, assessment, tax. 

Assigniers, assinez, assigned, 
situated. 

en ore, set in gold. 

-dssw (jour), day appointed or 
fixed, 

Assise*, assisserenl , set, appointed. 

Assiduelment, constantly. 

Assieore, to prosecute. 

Assiz, sit. 

Assys , appointed, affeered, as¬ 
sessed. 

Assoager, to comfort. 

Assoigne , essoyn, excuse. 

Assoil, absolve. 

Assoyl (qe Dieu), on whom God 
have mercy, pardon. 

Assoilent , se assoilent , punish. 

Assoir , to besiege. 

Assolloms, we absolve. 

Assommes , adjusted. 

Assondre (pour), de assouldre, to 
absolve, to acquit. 

Assoub,assout\ assous , acquitted, 
discharged, resolved. 

Assurrer (d 5 ), to essay. 

Assure (f), the certain. 

Assurrera , and will assure, cove¬ 
nant. 

Astallation (f), the installation. 

Astate , estate, condition. 

Asterlabs (Tor, an astrolabe of 
gold, an instrument to make 
astronomic observations. 

Astonbz , tin. 

Astraint, astruetz , astrietz , con¬ 
strained, bound. 

Astraignons , to bind. 

Astre, a hall. 

Astre, aistre, a hearth. 

Astrer (home), as trier, a man re¬ 


sident, a villein born inahouse 
of the lord s. 

Astres (trestouz le ), all the houses, 
fire-hearths. 

Astrus , hidden, difficult. 

Astuche (/), I conjecture. 

At, hath. 

At, and. 

Atackice , affixed, annexed. 

Atanys , attainted, convicted. 

Atat, estate, purchase. 

Atauntz, atantz, so many. 

Ateigne pas, does not come to. 

Ateignent , which belong to, 

Ateindre jekes a oens, get at them. 

Ateint , amount. 

Ateinz , attainted. 

Ateivament , effectually. 

Atcndre (e «'<), and let it be un¬ 
derstood. 

Atent, attends. 

Atente, atendre, waiting. 

Atient, extinct. 

Atomez (a co ), appointed for 
that purpose. 

Atrait a noire obeissance, drawn 
to our obedience. 

Atret, drawn aside. 

Atreys, other. 

Atreent (ne) y do not draw. 

Attacker , to attack, take place. 

Attacker son appeal , to commence, 
to prosecute his appeal. 

Attack (sc), attached, come upon. 

Attackent, buying. 

Attaindre , understand. 

Attaine , brought, commenced, 
seized on. 

AttainableSy to be commenced, 

Attainables (nient), are not to be 
brought. 

Attaine ( cause) t cause attached. 

Attainer sa action , to commence 
his action. 

Attainre (st7 ne puisse) de prover 
sa pleine, if he cannot proceed 
to prov« his plaint. 

Attaintes pur serfs, found by ver¬ 
dict to be villains. 

Attame, attamened , commenced, 
attached. 

Attanners, untanned. 

Attant (pour) de temp , for so 
long a time. 

Attauntz denoetz , as many nights. 

Altaynery treat of, show. 

Atteindre f to attaint, convict, con¬ 
viction. 

Attensist ( il) t he had accused, 
impeached. 

Atteinty attaint , convicted, found 
guilty, adjudged. 

Atteintable (n'est), is not to be 
attainted. 

Atteinty atteyntz , proved. 

Atteintz, attaints. 

Atteindre (eux), to convict them. 

Atteindre (pur) t to attain, obtain. 

Atteindre (si le tenant le voille ), if 
the tenant will abide thereby. 


Atteinoit (luy) a grant aleur, met 
him with a great train. 

Atteignalment , ateisament, atteyne- 
ment, atteynaument, effectually, 
strenuously, remain forever. 

Atteignent (se), arc committed. 

Atteinours , persons who are to at¬ 
taint the jurors. 

Atteynt, atteinte , an attaint. 

Atteynt de fausepleyne, convicted 
of having made a false plaint. 

Attemprement, interpretation. 

Attemptates (pur), for attempts. 

Attendront a nos, they shall be 
subject to us. 

Attentissent (s’), should be tried. 

Attent (come), as they ought to 
have done. 

Atierminementy respite, adjourn¬ 
ment, attermination. 

Atterminez, determinable, re¬ 
spited. 

Atterminez (dettez), debts, for the 
paymentof which certain times 
were assigned; and those were 
called debita atterminata. 

Attiegncnt, attient , belong. 

Attier, appointed. 

Attiles (les), the stores. 

Attilmentz (V ), the fitting out. 

Attirable, radicated, wasted. 

Attirent (les), turn them. 

Attires (si), so treated. 

Attitles, assigned. 

Attyrer, to provide. 

Attyres (mal), ill repaired. 

Attorte, raised, contributed. 

Attournances , attornments. 

Attournera , shall assign. 

Attournons, attorneys. 

Attraie a lui, claims it to him¬ 
self, pretends title thereto. 

Attraire, to draw. 

Attrapper , to catch. 

Attrencke, respited, reversed. 

Attrenck (tout), entirely. 

Attrer, draws. 

Attret, treaty. 

Attreztrent, draw, drew. 

Attrot, consent. 

Attroistre, to revoke, withdraw. 

An, to, or, have, had. 

Avabler, to deceive. 

Ava fait, had made. 

Avage le Seigneur, let the Lord go. 

Avail , lower; as tenant paravail 
is the lowest tenant, or he who 
is supposed to make avail, or 
profit of the lord. 

Availe, advantage, benefit, profit. 

Aval, below. 

Aval (va) la rue, goes down the 
street. 

Avant (gue vint ), avale del pount 
de Flete, which runs down by 
Fleet-bridge. 

Avalaunt, descending. 

Avale, lowered, prostrated. 

Avale (price), price lowered. 

AvalUe , abased, humbled. 
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Avaller leur trefs , to lower their 
flags. 

Avanchant ( eux ), protecting 

themselves. 

Avant ( de ), before. 

Avant (auxi), as well. 

Avant (issint), so on. 

Avant (era), henceforwards. 

Avant (suist), he sued forth. 

Avans, having. 

Avaunt (quit soint),t hat they are 
proceeding on the business. 

Avant (ne soit pluis) fait , be no 
more done. 

Avansoier, to advance. 

Avanthier, the day before, or yes¬ 
terday. 

Avantures , happening, mis¬ 

chances. 

Avanture (d y ) par aventera , per¬ 
chance, perhaps. 

.Avantar* («i), for fear, lest there 
should be occasion for. 

Avanture (_ faire ), caused to be 
6eised. 

Avantures (pur faire), to recover. 

Avaunt , forthcoming. 

meyn, beforehand. 

Avaunt (plus), more fully. 

Avayner, Avenor. 

Auban (St.), St. Alban. 

slingers. 

Aubiene , an alien, a foreigner. 

-Awcon, some. 

.Aucfor, auctours, the plaintiffs. 

Audant, imagining. 

Audemoneant , putting in mind, 
to be heard. 

Audions (ne) mie , did not ima¬ 
gine. 

Audremantz, aldermen. 

Ave, with. 

Ave, a goose. 

Avene nous, come to us. 

Aveccnt , who have. 

Aveer, to avow, acknowledge. 

Avegler, to blindfold. 

Aveir , aver, averre, avere, to have. 

Aveir escut, rescued cattle. 

Aveir (mettre), 6et forth. 

Aveir (per), through avarice; 
also, through fear. 

Aveit (it ni) pus, there is not. 

Aveigne, avenent , happens. 

Aveigna pryvy (come it), how he 
becometh privy. 

Aveigne (suffisant), sufficient, in¬ 
demnity. 

Aveignerie (serjeant del), serjeant 
of the avary, the officer who 
is to provide oa(s, &c. for the 
king's horses.—Minshew. Or, 
according to some, Avary sig¬ 
nifies a poulterer, from Avia- 
rius. See Minsh. Poulterer . 

Aveignaunt (al), to the value. 

Avell, plucked from, torn off. 

Avenable, reasonable, conve¬ 
nient. 

Avenant, value, price. 


Avenant, to come from. 

Avenant, (plus), more material. 
Avenantcment, avenaummt, an- 
swerably, properly. 

Avenaunte me&ure (de), of a pro¬ 
portionable size. 

Avenaunt soun (a), in his stead. 
Avenage , pent oats. 

Aveuc ce, avenques eke , moreover, 
besides this. 

Avendrez, shall aver, shall be ad¬ 
mitted. 

Avene, the river Avon. 

Avener , get possession of, 

Avener (devez), ought to be ad¬ 
mitted, allowed. 

Aven (a cco ne poient ils), they 
may not be admitted thereto. 
Avenont, having. 

Avenor, the king’s officer to pro¬ 
vide oats. 

Avens, penthouses. 

Avensit, avenoit, avenge, hap¬ 
pened. 

Aventera (par), by chance. 
Avenlurous, casual, contingent. 
Aventerousement, by mischance. 
Avenues (facont lour), make their 
entrance, advance, congees. 
Avenuz (il est), he is come to, be¬ 
come entitled to, admitted to. 
Aver, aver , avier, money, effects, 
goods. 

Aver, avor, ave , cattle. 

Avere, averust ( en), in doubt. 
Averill, April. 

Averioms, shall have, having. 
Averroit, avraiettre, would have. 
Averreier (veuille), will aver. 
Avesqe, bishop. 

Aveigne, aveignes, oats. 

Avide, greedy. 

Avient (q il y), that it came to 
him. 

Avientisement, avoiding, annul- 
ling. 

Avietz, you have. 

Avilee , rendered vile. 

Avint, it came to pass. 

Aviranc.es, protestations, adjura¬ 
tions; also ej urn t ions. 

A viscera, shall add. 

Aviscement, addition. 

Aviscr, to advise, determine. 
Avisementz, determinations, dis¬ 
cretion 

Avisement (en), to advise about. 
Avissi, avisi, also. 

Avis (yient), laid open. 

Avit, nab it. 

Avium, we had. 

Aviz, advice, the opinion. 
Avference, taking away. 

Auge , a trough. 

Augunes genez, some people. 
Augurim, foretelling.' 

Auke, any. 

Aukeward, backward. 

Aule, a hall. 

Aulm , aume , soul. 


Aulment, elsewhere. 

Aultont (flP), moreover. 

Aume some (d y ), with some sum* 

Aumenlist, removed. 

Aumeyne, aumoinge, at least. 

Aumones, alms. 

Auncesserie, ancestry. 

Aune , inned. 

Aunes, ounces, 

Aunes, yards, ells. 

Auner, (dras), to measure an ell 
of cloth. 

Aunkrer, anchorage. 

Aunoi, an alder. 

Aunz, auntz, years. 

Avoec, auveqs, avoet, avoeckes, 
with. 

Avoer, to have. 

Avoeson, avoueson (V), the pa¬ 
tronage, advowson, founda¬ 
tion. 

Avoerie (de V), of the advowson. 

Avoe (d’ lour), of their patron, 
lords. 

Avoir, avoyer, a sum of money, 
goods, effects, estate, sub¬ 
stance, debt. 

Avoir (d J ), of the means, ability. 

Avoir (£’), the wealth. 

Avoir de pois, any bulky com¬ 
modities. 

Avoir (de corps et d'), with their 
bodies and goods. 

Avois (pur d out of greedi¬ 
ness. 

Avoir (genfz de petit), persons of 
small substance or property. 

Avoirs, avoint, had. 

Avoies (lais), lay patrons. 

A voters (des), of the avowants. 

Avolsont, pluck off. 

Avomps, we have. 

Avonus use, have used. 

Avotours des playntes, hearers of 
petitions, complaints. 

Avouchez, advocates. 

Avovers, avowers, 

Avouerie (par), by allowance of, 
by avowal of. 

Avoueynt (s'il), whether they 
avowed. 

Avoues (les), the founders. 

Avour (d y ), to have. 

Avoutir, adulterer. 

Avoutrie, adultery. 

Avowa , owned. 

Avow able, justifiable. 

Avowe, advowee, a patron, 
founder. 

Avoweson (d autre), of another s 
foundation. 

Avower, to challenge. 

Avoye fet lux, had been done to 
him. 

Avoyer, patronage. 

Avoytaunt, adding to. 

Avoytes, have put forth. 

Auplieies, employed. 

Auques, also, now. 

Aurees (d), other things, goods, 
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Auret , auril, avril, aurillcux, 

April. 

Aurenoef, the new year. 

Aktw, auruh, curs. 

.AunVns, have. 

Aurun, will hare, observe, 
to us. 

Aws, ants . others. 

Aus ((f), of them. 

Ausint, oust tic, aussin, at«uf/, 
toys, ausieu , also, in this man¬ 
ner. 

Ausmt come, as well as. 

.Aujomj («t), we dare not. 

Aust, autumn. 

Auster , hearth, chimney. 

Austh, August. 

Austour t a goshawk. 

.Am/, let him go. 

Autcomejeputs, as much as lean. 
A utcr, an altar. 

Auter (jur haut*) x on the high 
altar. 

Autcl x the like. 

Autourj the author, maker. 
Autrecloth , an altar-cloth. 
Autrefez , at other times. 

Autrem , Vautrxn biens , the goods 
of others. 

Autreouse, otherwise. 

Autreycrem , grant. 

Autresi bien, as well as, likewise. 
Autresi come , as if. 

Autresint, likewise. 

Autretanty as much. 

Auvablementy effectually. 

Auvercy Quver y to have. 

Avullere (/’), the adulterer. 
AvultUy for one year. 

Avutey had. 

Avyne } happen. 

Avyce, advice, cause. 

Avyneiriy Avignon. 

Avys, have. 

Auxienes, any. 

Auxint, and, whereas, also. 

Auxi (oust, as soon as. 

Awaitey ambushments. 

Awant It quart degrey before the 
fourth degree is passed. 

Aire, who had. 

A ire, a goose. 

Aweity crimes committed by 
await. 

Aweny the current year. 
Awenourty owners. 

Avcer, awoure y suspense, doubt. 
Aicerestee, awerousty doubt, am¬ 
biguity, uncertainty. 

Aires, water*. 

Airey, avowed, confessed. 
Awoosty August. 

Azie.Sy also. 

Ayy with. 

Ay, over. 

Aydonqety then. 

Aye (a V de Dieu), with Qod’s 
assistance. 


Ayde, grandmother. 

AyeTy heir. 

AyU yes. 

Ayle , grandfather. 

Aylienont, t hey put off or defer. 
Ayloursy besides, elsewhere, 
otherwise. 

AymeZy esteemed. 

Ayn degrey own consent. 

Ayne o samne, an ass with a load. 
Ayr y choler, wrath, anger. 

Ayre (/’), them. 

Ayrer, to plow. 

Ayronty shall build their nest, or 
breed. 

Ay teles , to such. 

Az (V de soye), a silk lace. 

Ay baa, Bath. 

Baailler, to gape or yawn. 
Babe', Elizabeth. 

Bacelee , bn cel tie, bacelote , a dam¬ 
sel. 

Baceyes, pearls. 

Bach a, a calf. 

Bachelereux, hardy, adventurous. 
Bachilier, bachiler , a bachelor, a 
young esquire, a knight. 
Bacins, bascmxy basous. 

Baddy a beadle. 

Badise , vanity, boldness. 

Bues prise, low price. 

Bagey a bag, a coffer. 

Bagnes, baggage. 

Bague , a reward, bribe. 

Bakuz, chests, cloak bags. 

Bailes, bailiwicks. 

Baillol/y Baliol. 

Bail de seisine , livery of seisin. 
Bailement ( It ), the lending. 
Baillast arrere , delivered back. 
Bailler , to let forth, to lend, to 
deliver. 

j&ailleu, delivered. 

Bailhff demeyne , his own de¬ 
livery. 

Baillonty we allow. 

Baillye , a bailiwick. 

Bailours, sureties. 

Baisser, to humble. 

Bolster le /e/e, to bow the head. 
Balaunce, suspense. 

Bail, ball, a pack, a bale. 

Balene , balen , a whale. 

Baleseitz , baillaitz petite, small 
ruby balais. 

Baley , a broom, besom. 

Balkier , balhif\ bailiff. 

Balhent, the bailiff ? s account. 
Balinguee , advised, careful. 
Ballots, little packs. 

Ban, outlawry, banishment, 
Bande, delivers. 

Bander, to tie, to bind. 
Banderount suis , shall deliver up. 
Bandonery to leave. 

Bandony left to oneself. 


Bandoury boldness, courage, au¬ 
daciousness. 

Baneres, knight-bannerets, ban¬ 
ners. 

Baner despleyey with banner dis¬ 
played. 

Banky , bench. 

Bannier , a public crier. 

Banny , sent. 

BannySy those that are banished, 
outlaws. 

Banoors, baneours, banner-bear¬ 
ers. 

Barat, deceit, subtilty, wran- 
gling. 

Barbandier , a brewer. 

Barbicans , bulwarks, outworks. 
Barbits, barbyts, sheep. 

Border leins , to beard wool. 
Barein, barren. 

Barel d } or , a little bar of gold. 
Bares, at barrs, a game so called. 
Barel, strife. 

Bareys, eaves. 

Barges (les), 

Barils, barrels. 

Bamage , baronage, the body of 
the nobility. 

Baron , husband. 

BarreauZy barrez , bars or grates. 
Barrouych, Berwick. 

Bars, bargains, 

Bartheu, Bartholomew. 

Bas cur , an outyard. 

Base me as on, low room. 

Basilique , a royal palace. 
Baslard, buckler. 

Basseur, lowliness, familiarity. 
Bassinet, basinet , bacinet , helmet. 
Bast, a pack-saddle. 

Bastant, bestant , bestent, dispute, 
process, contest, litigation. 
Bastes , convenient. 

Bastiment, basement , a building. 
Bastise , battered. 

Baston de Fleet , a tipstaff of the 
Fleet. 

Basyns, bascins, basons. 

Batant, batement , batture , beat¬ 
ing. 

Bater , battre, battery to beat. 
Bater bledzy to thresh corn. 
BateuZy batails, hattelsy bateeves, 
batelXy boats, barges. 

Batraunt, beating, assaulting. 
BatuZy beaten, hammered to 
pieces. 

BattaillerSy combatants, warriors. 
Baucanty yellow. 

Bauceanty baucenly a pavilion. 
Baucianty baucent, a spy, an in¬ 
former. 

Baudement, fairly, merrily. 
Bandoury to the encouragement. 
Baudra, shall deliver up. 

Baudra (li), shall take to himself. 
Baudront, shall deliver, give. 
Baudroyeur, a currier. 



* Sir M. Hale’s MS.—Not Vaut , os Rot. Pari. vol. ii. p. 205. 
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Baudure, courage, be embold¬ 
ened. 

Baut, lets. 

Bayle de Lincoln , the bail of Lin¬ 
coln. 

Bayler, to deliver. 

Beal, well, better, fair, hand¬ 
some, lawful, good. 

Beance , intention, desire, hope. 
Beance, beiance (era), in expect¬ 
ation of. 

Beat, blessed. 

Beaudes, bold, emboldens. 

Beau luy est , ^tis well for him. 
Beaumers, the Bohemians. 
Beawme ( roy ), king of Bohemia. 
Beddesy beds, pieces of worsted. 
Bedel , a calf. 

Beeves, oxen. 

Leins, goods. 

Beistes, beasts, cattle. 

Befure , drink. 

Bekenes, beacons. 

Beiance, balance. 

Bele , handsome, in health. 
BeUment, fairly. 

Belisirer, to beg. 

Bern, well. 

Berne, Bohemia. 

Ben , welfare. 

Ben pleider, for beau pleader, for 
amendment of a vicious plea. 
Bene, well. 

Bene, ben (si), as well. 

Bene en tour , well near, almost. 
Benoit , benedict. 

Bens, benez, benes, bendes , goods. 
Beof, an ox. 

Beogaunt, begging. 

Beoms, instead. 

Beovier, a neatherd. 

Beoure, to drink. 

Berbrees, berbets, sheep. 

Berce, a cradle. 

Bercher , a shepherd. 

Bercherie , a barkery, or tan- 
house. 

Bercil, a sheepfold. 

Bere, beer. 

Bere, towards. 

Berksuir, Berkshire. 

Berluffer , a gash. 

Bers, biers , barons. 

Bers [a nobles), to the noble 
barons, lords, personages. 
Berg, the chief seat of a manor. 
Besche , inquest. 

Bescher, to dig. 

Besele, besleez, besiletz, embez¬ 
zled. 

Beser, to kiss. 

Beson, besom, business, occasion, 
necessity, behooveth. 

Besoigne [plus sage), a wiser Btep. 
Bestall, hestiairies, beasts, or 
cattle of any sort. 

Bestez, besties , beasts. 

Bestoume, turned out of its 
course. 

Bed, betie, Elizabeth. 


Beverer , a watering-place. 

Beu pleider, fair pleading. 

Beuse, a widow. 

BeutrCy butter. 

Beuverie, drunkenness. 

Beyses, kissed. 

Beyver, drinking. 

Biaus fiez, good son. 

Biche, a hind. 

Bien voulu, tenderly loved. 

Bien [de) et de mal y whether inno¬ 
cent or guilty. 

Bienke, very well. 

Biens, bie, intend. 

Biers nobles , noble persons. 
Bigue, a she-goat. 

Bihy a bill. 

Buie, a label, or note of the value 
of a thing. 

BiomSy biens, intend. 

Bions, effects. 

Bis, bread or biscuit. 

Bisse, a female snake.. 

Black rode, the black cross. 
Blamisement, infringement, pre¬ 
judice. 

Blanches paroles , fair speeches. 
Blanc gaunt, a white glove. 
Blanc (5Z.), i. e. the king’s fermor 
was to pay either 5Z. 5 s. or to 
submit his money to the test 
of the fire, and thereby make 
good the 51. in fine silver. 
Blasme et diffame, blamed and 
defamed. 

Blauncheours, blanchers, whiten- 
ers, tawers of skins. 

Ble, corn. 

Bleer, to sow, to put the seed 
into the ground. 

Blein, full. 

Blemish, blesmys, broken. 
Blemishment [en), to the preju¬ 
dice, infringement. 
Blemissemeni [sans nul ), without 
any infringement, dimihution. 
Blemure , a disfigurement. 

Blesme, pale, bleak. 

Blessies, damaged, injured. 
Blester, to pare. 

Bloy, blow, blue. 

Boces d' argent, bosses, studs of 
silver. 

Bochers, butchers. 

BoeitZy oxen. 

| Boidrai, I will give, deliver. 
Boiens genz , good people. 
Boillant earn, scalding water. 
Bottles ou brascs, tempered. 
Boillure , bullary for making salt. 
Boisseau, a buBhel. 

Boiste, hoist, a box. 

Boivre, to drink. 

Bojeaux , entrails. 

Bok, Buckingham. 

Bokuyler, buckler. 

Bond, limited. 

Bondages , bond tenants. 

Bondes, les bondes , an inferior 
order of freemen. 
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Bonement purra, well may. 
Bonnes, bounds, 

Bonnoizon , blessing. 

Boon, good. 

Boord, at board. 

Bore, bors , bos , a village. 

Bore, borth ( li ), the boroughs. 
Bordeaus, stews, brothel-houses. 
Bor dell d\'femmes lovees , a bro¬ 
thel-house for prostitutes. 
Bordy on board. 

Bordes, lies, tales. 

Bordez, boards. 

Borisalderes, borough-holders. 
Bos, bose, a wood. 

Bosely a bushel. 

Bosoinera , it shall be necessary. 
Boson, a buckler. 

Bot, bod, the extremity, the end. 
Bote, aid, help, amends, advan¬ 
tage. 

Bote , put. 

Bota [se), put himself. 

Boteavx, boots. 

Bote et espernonne, booted and 
spurred. 

Boler, bouter, to set fire to. 

Botez devant le Roy, laid before 
the king. 

Botier, to put. 

BotonSy buttons, buds. 

Boucher , to stop. 

Boucher , to speak. 

Bouch au couTy an allowance of 
diet at the kiDg’s or a great 
lord’s table. 

Bouchier , a butcher. 

Boud [au), at the end. 

Bouger, to budge. 

Bougeons, bouges, arrows. 
Bougre, futile. 

Bouges, bonges, budgets. 

Boune, a boundary. 

Bounifas, Boniface. 

Bountee , bountez , goodness. 
Bountenouse , bounteous, boun¬ 
tiful. 

Bourchemester, burgomaster. 
Bourdick, boures, the first Sun¬ 
day in Lent. 

Bourg, a bastard. 

Bourgessors, burglars. 

Bouse , purse. 

Bousquclier , a woodman. 
Bousseaux, bushels. 

Bout feu, an incendiary. 

Boute de la table , end of the table. 
Bouter avaunt, produce, put forth. 
Bouter hors, to put out. 

Boutent [se), put themselves. 
Bouticari, an apothecary. 

Boverie de terre , an ox-gang of 
land. 

Boviller, to boil. 

Boyance , expectation. 

Boyeste, boyelle, a box. 

Boyure, drink. 

Brace, a lance. 

Brace de la meer, an arm of th© 
sea. 
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Brace ft rendu, brewed and sold. 
Brachcly breeches. 

BrachiUy a bracelet. 

Braces, brack its, brachcs y les bras, 
arms. 

Bracer, to brew. 

Braceresses % bracerassesy brewers. 
Braccurs tics querells, bracers, 
or embrueeors of quarrels. 
Braconer , a hunter. 

Bracync. a brewing. 

Braez dtstr\ right arm. 

Bragard, bragueur , ft flaunting, 
bragging, swaggering person. 
Brair, 10 cry, to brag. 

Branchies, branches. 

Brant, burned. 

Bravementy flne. 

BraUy a bull. 

Braudesters , brouderers , embroid¬ 
erers. 

Braul, a brawl. 

Brausle (en), in confusion. 
Brayard, a cryer. 

Brayes , breiz , brees t malt, bread, 
corn. 

Bre, pitch. 

BrecatageSy breaches. 

BrechCy an arm. 

Brede , embroidered. 

Breer , brewing. 

Bref jor . a short day. 

Bre/ (deinz), shortly. 

Brefte, shortness. 

Bregheynoky Brecknock. 

Breky brechfy a breach or gap. 
Bren, bran. 

Bressine, a mill to grind malt. 
Bretages, battlements. 

Bretemeuil , Bartholomew. 

Brevi , in brief. 

Brider y to bridle. 

BrieSy brieves, writs. 

Brieve ( deinz ), in a short time. 
Brigain, contention. 

Brigey quarrel, dispute, faction. 
Briqueterie, brickwork. 

Brisie, broken. 

Bristuily Bristol. 

Brisurey a slight scar. 

Britasky a fortress with battle¬ 
ments. 

BrOy a district, a field. 

Brochey a lance, a needle, a pack¬ 
ing-needle. 

BrocheSy spits, gallons. 

Brocha permy le corps , rnn 
through the body. 

Brode, brood. 

Broggoursy broggage , brokers, 
brokage. 

Brosey cancelled. 

Bru,y a noise. 

Brudezy edged, bordered. 

Bruer, brewing. 

Bruere , heath. 

Brugy brugcy a bridge. 

BrutCy a purse or pocket. 

Brusty broken into. 

Brutey, heath-ground. 


Brnsqy green. 

Brusure de pountz , breaking 
down of bridges. 

Buanty a bull, bulling; also 
drinking. 

Buche, underwood, brushwood. 
Bucbe , utters, speaks. 

Buche ( de), by word of mouth. 
Buer, to wash, 

BueSy bueZy bouez, oxen. 

Buffe, a blow. 

Bug gey badger. 

BuissonSy thickets, woody places. 
Buizarty a kite, buzzard. 

Bultely a bolting-sieve. 

Butter , a bolter or sieve. 

BundeSy bounds, limits. 

Burey butter. 

Burge , a purse. 

Burgerity burglary. 

BurgessourSy burglarers, house¬ 
breakers, burglars; also in¬ 
cendiaries. 

Burghaldy boroughold. 

BurgouSy shrubs. 

Burlyng , burling of cloth. 

Burre t a vessel. 

Burty borough. 

Bushy a pope’s hull. 

Bussely a bushel, a measure. 
BusoigneSy business. 
BusoignableSy necessary, conve¬ 
nient. 

Busoignouses, the necessitous. 
Busoiriy busuriy 6esonche f occasion, 
need. 

Bussunsy bushes. 

Buteront feuz, shall set fire to. 
ButineTy to divide the plunder. 
BuzaCy a kite. 

Bgan y to dwell. 

Bye, thinks, intends. 

Byliy bill. 

Bynd des anguilles, a bind of eels. 
Byron (courtes de)y courts baron. 
Bysse , bissie, a kind of silk. 


fYAEy cause, case, gist. 

^ Ca et lay here and there, 
hither and thither. 

Cher , to be searched. 

ChreSy charters. 

Chuny every. 

Conisy counzance , confession. 
c teinle , the eeisin. 

Cuy as. 

CabeletZy caablesy trees blown 
down, branches of trees rent 
down. 

Cabestre , a headstall. 

Cablicia t browse or brushwood. 
Cabrey a goat. 

Cachereauy a bailiff. 

CachereaUy chartulary. 

Cachety a signet or seal. 
Cadeloyne , Catalonia. 

Cadene , a chain. 

Cadierey a chair. 

CadonqeSy that^ then. 


Cagne y a dog. 

Calabre ( de)y fur of Calaber, a 
little beast about the size of a 
squirrel. 

Calamay , Candolaire } Candlemas- 
day. 

Calenge } an accusation. 

Calenoity Christmas. 

CaleTy to hold one’s tongue. 
Cahayy a causey. 

Camaen blank , a white camea. 
Cambey cambage , brew-house. 
Camber , a brewer. 

Cambre , a chamber. 

Cambre, ceiled, vaulted. 

Capainey bell. 

Campaigne del roy, the queen- 
consort. 

Campestresy pastures. 

Canal, a kennel, a channel. 
Canape % hemp. 

Candalhy Kendal. 

Candelierty Candlemas-day. 
Canes et forestez , woods and 
forests. 

CaneZy canes , keynes, oaks. 
CangieTy to change. 

Canibe , hemp. 

Canonizele escrite, canon law. 
Cans, dogs. 

Capy the head. 

Capage, a poll-tax. 

CapeSy Capua. 

Capiehy chapel. 

Captal t a captain, a chief, a 
seigneur. 

Coquet, prattling, scolding. 
Carca , loaded. 

CarcaSy carkoySy a quiver. 

Cardoily Carlisle. 

Cardonely a cardinal. 

CardourSy cardoresses t carders. 
Carerly carriages. 

Carghy loaded, charged. 

CargueSy charges. 

Carkerenty inquired of. 

CarkeSy compelled. 

Carkoys, a mast, a carcass. 
(Jarme ou garme, the verses and 
songs which the bards sung 
before an engagement, to ani¬ 
mate the troops. 

Camels amis, bosom friends. 
Carpos de Valliance, the articles 
of tho alliance. 

Carruweez, carves. 

Curse py perhaps. 

Caruery ploughman. 

Carwe de terre t one plough land. 
Cas (Targenty a case of silver. 

Cas de frumenty a heap or load 
of wheat. 

Cas [en lur)y in their persons, 
Cascuny any one, each. 

Case y a cottage, a house. 

Case eins ( per), but, and in case. 
Case (en), in some, in such cases. 
Cassable, voidable. 

Casse de blee t Btnck of corn. 

Casses y cases. 
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Catal , movables of any kind. 
Cateau , a castle. 

Caioour, one who belongs to the 
acatry. 

Caver, a knight. 

Caverre, plough. 

Cauceage, toll paid towards re¬ 
pairing causeways. 

Cauces, causies , causeys or cause¬ 
ways. 

Caunt, when. 

Causa ( a ), by reason of. 
Causeoars, causers, the occasion 
of. 

Causer, to cause. 

Cautels, warnings. 

Cautelle, craft, guilt. 

Caux, ceux , those. 

Cauxion, caution, surety. 

Cayer , affixed. 

Cayers (les saincts), the sacred 
page, text. 

Cayon, a grandfather. 

Ce, ceo , ceiiy, cecy, ccZ, celuy, this, 
that, these, he, him, here. 
Ceans, here, within. 

Cea , it. 

Cea (/esywes en), to this time. 
Cea enarere , for the time past, 
heretofore. 

Ceals, ceax, ceaux, those. 

Ceau, heaven. 

Cedules , seats or pews. 

Ceel , a saddle. 

Ceerte, certain. 

Ceincture, ccinctc, a girdle. 
Ceindre, to girt, or gird. 

Ceircz (<Ze), of this court, here. 
Cemenfa, ceasing. 

Ceint, ccinture, a bell, a girdle. 
Ceinlurers , girdlers. 

Celastes , sealed. 

Celaoni, they divulge. 

Cclecment , secretly, in private, 
slowly, imperceptibly. 

CeZi, he. 

Celure , cele , a coverlet. 

Cementers , bricklayers, masons. 
Cerc, that. 

Cendal , a sendal. 

Cengle, a girth. 

Cenrs (a), to the hearts, inten¬ 
tions, souls. 

Censables {en choses ), in things 
to be taxed. 

Cense , rent. 

Ccnseze, deemed. 

Censour , a farmer. 

Ccntiesme partie, hundredth part. 
Centurer, a centeyner. 

Ce/iz, hundred. 

Ceo (a), for this purpose, at this 
time. 

CVoZ, that. 

6 V 0 Z, heaven. 

Ceoles (en y ), into the same. 

CVo (m y) inasmuch as. 

Ceo yae, where. 

Ceoque (que de), that whereas. 
Ceoset, seised. 


Ceo$£, for, during, until. 

Ceow (Zo?^), whatsoever. 

Ce/?, stock. 

Ceper {al), to the jailer. 

Ceppes {en), in the stocks. 

Ce/>s tfes arbres, the stocks or 
roots of trees. 

Cepurqaunt, notwithstanding. 
Cerchiez, searched, should 
search. 

Cere, a lock. 

Cerifiers , cherry-trees. 

Cer &e, what. 

Certefyeassent, certify. 

Certes, verily, truly. 

Ceri.es (mais ), nevertheless. 

Cervi, paid. 

Cervoi.se, ale. 

Ces, those. 

Ces freres , his brethren. 
Cesourdhuy , this day. 

Cessaunt, sixty. 

Cessc (Ze), the forbearance. 
Cession , session. 

Cmow, sitting. 

CcaZe (mwe a), ascertained. 

Cestes , this. 

CesZres <Ze run, quarts of wine. 
Cestr, Chester. 

Cessure {un), a receiver, a bailiff. 
Ce«, that, this. 

Cew (saunz le), without the know¬ 
ledge. 

Ceue (en la), on the back, on the 
cover. 

Ceuls , those. 

Ceunrey {del), of the corrody. 
Ceyns, here. 

Ceynt, ccyntus, girded. 

Ch Seig., dear Lord. 

Chs en Dieu, dear in God, beloved 
in Christ. 

Chace, chase , obliged, compelled, 
have recourse to. 

Ckacer descharowe, driver of a 
plough. 

Chaceez, driven. 

Chaches, char, char el, charette, a 
cart. 

Chaier {lesser), let fall. 

Chainant, exchanging. 

Chair anvenomee, venison. 

Chat , a knight. 

Ch.alcjurs {les), the challengers. 
Ohalkyng (pur), for chalking. 
Chalmenl, clearly. 

Challenger, to claim. 

ChalUs {prince), prince Charles. 
Chalunge, claim. 

Chambre depinct , anciently St. 
Edward’s chamber, now the 
painted chamber. 

Chamber has, a jakes. 
Champartors, those who are guilty 
of ch am party. 

Champart (a), separate. 
Champesire {en), in country 
towns. 

Champs {quant des), how much 
meadow-ground. 


Chancelcz, cancelled. 

Chanccaunl , happening, falling 
out. 

Chandelor, chaundelure, Candle¬ 
mas. 

Channte {une bone), a piece of 
good fortune. 

Chanoms , canon. 

Chapel , chappell, crown, coronet, 
breastplate, helmet. 

Chapellel {environ le), round the 
circle. 

Chapell de ferre , de feutre, a 
breastplate of iron. 

Chapouns {ne a ouster), not to 
take the hats off. 

Chaperon, a hood, hat, a kind of 
head-dress. 

Chaperon {sans), bareheaded. 

Chapon, the crown of the head. 

Charchez , chartered. 

Charer , to fall. 

Charelter, wagoner, carter. 

Charettes {les) de feyn, cart-loads 
of hay. 

Chargeez, loaden. 

Charges, charters. 

Chargeant , heavy, penal, expen¬ 
sive. 

Chargeance {en) manere, very 
earnestly. 

Chargaunte («'), so weighty, so 
forcible. 

Charier, to draw, or drive. 

Charoignc, carcase. 

Charoni.es, charounes, bodies. 

Charnels amys, bosom friends, 
allies by blood. 

Chars {jours de), flesh days. 

Chars , charres, chareis, carts, 
wagons, ploughs. 

Charrennes, charewes des terres , 
carves of land. 

Chartre, a prison. 

Charners ( bestes ), beasts of the 
plough. 

Chasables, obliged, compellable. 

Chase, drift, chase. 

Chaser {et) adresses, to drive 
straight along. 

Chaser {de), from driving. 

Chaste {en toute ), with all expe¬ 
dition. 

Chastel {le), the chattels, goods. 

Chastclle{Roy de), king of Castile. 

Chastel neof, Newcastle. 

Chastirians, should chastise. 

Chastres, chastris , gelt. 

Chate, brought. 

Chate {la), buys it. 

Chate, bought. 

Chaton {un) t a cat. 

Chatters , chattres, commodities. 

Chauces , causeways. 

Chaucez , driven. 

Chau {de) ke , inasmuch as. 

Chaud melle, a hot or sudden de¬ 
bate, corruptly called chance- 

medley. 

Chauncelrie {en la)-, in chancery. 
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Chaunterent, declared, pro¬ 
nounced. 

Chaussez, put upon his boots. 

Chausez, chaus are, breeches, 
stockings. 

Chanter, to warn. 

Charoyncs, canons. 

Chauii [de), of them. 

Chautes [en voiles) tt gargans de 
oUeauiy in the flight, singing, 
and chattering of birds. 

Chain, those. 

Chattel, castle. 

Chawe, fallen down. 

Cheaunce, an accident. 

Checer in debate to come in ques¬ 
tion or debate. 

Cheet [mout) en age, is very much 
in years. 

Cheet (vus), you fall. 

Chefs (u), to his head. 

Che/e (a) del an, by the end of 
the year. 

Cheitifment (cironi), live hardly. 

Cheitivetee (grant), great hard¬ 
ship. 

Cheivalerie du temple (mestre de 
la), master of the order of the 
knights templars. 

Chernes, chains. 

Cheir, cheyr , checer, cheser, to fall, 
to abate. 

Cheie, cheiez, fell, happened. 

Cheissont sur, are made upon, fall 
upon. 

Cheivsauns, chevissancey an agree¬ 
ment between debtor and cre¬ 
ditor, in relation to the loan 
of money. 

Chekere , exchequer. 

Cheke ( sauf ), save that. 

Chele (par la meisme) grace , by 
this same grace. 

Chelui (pur), for him. 

Chemimynaunt, pursuing his 
journey on the highway. 

Chentz iryt (trois), three hundred 
and ei ght. 

Chen, chens, dog-days. 

Cheneau , a young oak. 

Cherny, finished. 

Cheount, cheent (ne), do not fall. 

Chepier, a jailer. 

Chery dear. 

Cherementes, cheremonty dearly. 

Chemancez, cherishing. 

Cherte, charity. 

Cheste, ches (lettres ), these letters. 

Chereil, may happen. 

Cheser (a), to fall, or come to, 
fall out, happen. 

Chesty chei a eavoir , that is to 
say. 

Chescuny, checon (a), to every one. 

Cheson, carried on, defended, oc¬ 
casioned. 

Chet, fell out, happened. 

Chetifs, cheytifs, caitiffs. 

C'ievage, poll-money paid by a 
villain to his lord. 


Chevance, goods, money, riches, 
bargains. 

Chevances (a faire), to borrow, to 
make bargains for. 

Chevassent , may go over, may 
perform them. 

Chevauche en hoste , heads the 
army on horseback. 

Chevalines ( bestes ), beasts for the 
draught. 

Chevalines traians t drawing-car¬ 
riages. 

Cheventeins , chieftains, cap¬ 
tains. 

Chevetaigne dettor , principal 
debtor. 

Chevance (sa), his substance. 

Chevestres , head-stalls. 

Cheve, cheveres, chewers, goats. 

Chevin (donner), prepare the 
way. 

Chevin (en), on his journey. 

Chevir de denier, to take up money 
on loan. 

Cheviz, borrowed. 

CheviZy to come to an agreement 
touching property. 

Cheuz, happened, fallen. 

Chery rent (luy ne) f owed no ser¬ 
vice to him. 

Cheye, fallen down. 

Cheynes, chains. 

Cheys, choice. 

Chi apres, hereinafter. 

Chiaus (a torn), to all those. 

Chi (cntre), between this. 

Chief (son), his head. 

Chief du lyt, bed’s head. 

Chiefs (en foreignes ), in foreign 
places. 

Chief de mots , at the end of the 
month. 

Chief gun, every. 

Chienquanle, fifty. 

Chier (de), by a fall. 

Chier, chire, chiertees, dear, dear¬ 
ness, reverence, love. 

Chierions, will cherish. 

Chiery , favoured, encouraged. 

Chiesty failed. 

Chiet (son), his client. - 

Chiet a tre, falls to the ground. 

Chiez d'ostiez, the head of a 
family. 

Chipoteis ( des ), in provisions, 
rents. 

Chir, knight. 

Chirk (de), of this. 

Chistel, cnstle. 

Chitiy a city. 

Chivauche (facent la), cause a 
perambulation to be made. 

Chivalx , horses. 

Chivachez , perambulated, ridden. 

Chivaunch, were riding. 

Chivanche (in la), in the expe¬ 
dition, campaign. 

Chivache encontre le roy , rides 
against the king. 

Chivaucher, to ride. 


Chivaus covertz (a), with horses 
covered. 

Chivalchier le pais, overrun the 
country. 

Chirers, goats. 

Chivisaunce, an unlawful bar¬ 
gain. 

Choa (pour) qu, because that. 

Choces ( les ), things, goods. 

Choeur, choire. 

Choucee (a boutde la), at the end 
of the causeway. 

Choient, fail. 

Chole, choler. 

Chose (ne ent mande autre), does 
not command to the contrary. 

Chou, chon, chu (a), to this, that. 

Chou (et tout) que, and all which. 

Chou (pour qu), because that. 

Chre, charter. 

Chuient, fall off. 

Chun , every. 

Chun (an), each year, 

Chun (come bm) servant, how 
much every servant. 

Chuny (a), to every one. 

Chyen (enlre) etlieu: intercanem 
et lupum, twilight. 

Chynes, oaks. 

Ci pris, cy mis , as soon said as 
done. 

Cicestr\ Chichester. 

Ciege, siege. 

Cier, to mow. 

Cierges, wax tapers. 

Curve, a hind. 

Cieus, here, hither, those, such. 

Cigne (liveree del), livery of the 
swan:—a swan was one of the 
badges of Henry the Fourth, 
and was embroidered on the 
caparisons of his hoTse, when 
Duke of Hereford, at the in¬ 
tended combat between him 
and the Duke of Norfolk. 
Prince Henry, his son, bore 
his achievement, supported by 
two swans, each holding in 
his beak an ostrich-feather 
and a scroll. 

Cignettez, cygnets. 

Cil, cili, he. 

Cincaunt, fifty. 

Cink, five. 

Ciphe , a cup. 

Cips, stocks. 

Cis, ces, they, those. 

Cisere , ale. 

Cisme (la), the schism. 

Cisne, a swan. 

Cisours, cisars. 

Cist, this. 

Citost, as soon as. 

Citues, placed in. 

Cla, claims. 

Clamant , claiming, maintaining, 
commanding. 

Clamur (al), for proclaiming. 

Clamous pleints , clamorous com¬ 
plaints. 
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Clarific , cleared up, made appear. 
Clarre , claret. 

Clave , a horseshoe. 

Claud , a ditch. 

Claye , a hurdle. 

Claymors de franchises {les), those 
who claim franchises. 

Claree {yin dc ), claret. 

Clachent lains {qui), who clack 
wool. 

Clamour , impeachment. 

hurdles. 

CZe*/, a key. 

Cleifs, cliefs, keys. 

Clerkus, clerex, clergy, clerks. 
Cler jour, clear day. 

Clere memoir e, of famous memory. 
Cler , clerk. 

Clerement, clearly. 

Cleryie, science, literature. 
Clergeresse , a learned woman. 
Cliefs , keys. 

Clier droit, clear right. 

Clime , kindred. 

Climacha*, potius cAtvacAa-j-, 
rode with. 

CZouZres, enclosed places. 

Cloier t to prick. 

Clore, to enclose. 

CZo$ (6re/e), a writ close. 

CZose ( pur), for fencing, en¬ 
closing. 

Closture de Kayes, enclosing with 
hedges. 

Clos {le), the close. 

Cloustre ( fist), caused to be en¬ 
closed. 

Clough, a valley. 

Clowes de gilifer (3), three cloves. 
Cloy , pricks. 

Clurs, clerks. 

Cluse de pasche {la), the close of 
Easter, i.e. the first Sunday 
after Easter. Dominica oc~ 
tavapa-schse, dominicapost albas, 
dominica in albis ; le dimanchc de 
la quasimodo, from the service 
beginning with those words 
in the Roman Missal. 

Clyens, clients. 

Co {estrc ), moreover. 

Co (cf), of this. 

Coaction , coariacion , compulsion, 
coercion. 

Coche (fuit), was laid down in 
bed. 

Cochin (cT), from the kitchen. 
Cochoures, couchers. 

Coe ottroire , grant this. 

Coe ( ou ) est, whether this is. 
Coes les; Coe {la), the commons. 
Coe {le) boist, the common box. 
Coders, collars. 

Coems, coens de Nichole, Earl of 
Lincoln. 

Coers, hearts. 

CoeTy commoner. 

CoerSy coerlSy forced. 


Coerty {qore)y which is now cur¬ 
rent. 

Coes {les povs) del ro-ialme, the 
poor commons of the realm. 
CoeurSy course. 

Cofin {un)y a basket. 

Cofre (wn), a trunk or chest. 
Cognizance, suggestion. 

Coherter y to force. 

CohibeTy to restrain. 

CohueSy assemblies, courts of 
justice, 

Cojantz, being compelled. 
CoiereSy coirs , coers , hearts. 
CoictZy boiled. 

Coievienty convenient. 

CoignsUy known. 

Coigney coin, money. 

Coigner, to coin. 

CoileSy testicles. 

Coil dousty as he ought. 

Coillage, collection. 

CoillcTy to assemble, to collect, 
gather in. 

Coillers d'argent, silver spoons. 
Coillety collected from. 

Coillety a lock of wool. 

Coillet {d.e)y for gathering. 
Coillianty gathering. 

Coillours, collectors. 

Coinistre, confess. 

Coinontey connected. 

Cointy affable. 

Coinnu$y coinus. rabbits. 

Coitiffe (chaslell de), castle of 
Cardiff. 

Coitacons, meetings. 

Coket {payn de); coket-bread. 
Coler, colTar. 

Colerey colour. 

Colerenty pretend. 

Collety taken away. 

Coliy took. 

Collation, comparison, simple, 
coler. 

Collacion {une bone), a good ora¬ 
tion. 

Collision , collusion. 

Color ers {pluis), the better to 
colour over. 

Colourent (se ), pretend. 

Colp, cut off. 

ColpSy the neck. 

Collusiony comparison 
ColXy a blow. 

Com, as. 

Coma droit, common right. 
Comande , send. 

Comanly farewell. 

Comaundable , to be committed. 
Commanty command, order, 
bearer, attorney. 

Combatuessey beat down. 

Comb, a valley. 

CombatouTy one who is hired by 
another to fight for him. 
Combur, burn. 

Coment , how, how many. 


Coment cy que, although that. 

Come, when, as soon as. 

Comen some, common summons. 

Comensables el provableSy com¬ 
menced and carried on. 

Comesatz, beginning. 

Cometuty committed. 

Cominassery to have common. 

Comissair duroy, the king’s com¬ 
missioner. 

Comistre ( a ), to speak of. 

CommauvaeSy commotes. 

Comme plance , common dis¬ 
course. 

Commettement, falsehood. 

Comminer, to keep company, to 
converse with, to have. 

Commineront, they assembled to¬ 
gether. 

Communalment, generally. 

Communalmenl, communement , 

communelmenly in general, com¬ 
monly, jointly. 

ComuneTy to meet in common. 

Communaly common. 

Commune de reaum, the commons 
of the cities and boroughs. 

Communaunte, commonalty. 

Commune {a la) y with the com¬ 
monalty. 

Commune {sanz) parlementy with¬ 
out frequent parliaments, 

Comorihy a subsidy. 

Comognenuety fellow-monks. 

Comp {a un), at one payment. 

Compensation, payment. 

Compasser , compascer , to compass, 
imagine, design, intend, en¬ 
deavour, attack. 

Compectant, competent. 

Comptrer , to suffer. 

Compeigneyy company, society. 

Compernant, comprising, setting 
forth. 

Compertment, appearing. 

Compigne , contain, comprise. 

Compier , a godfather. 

Compierey as appears. 

Compoir {pur), to appear. 

Componnent les suppliantz, let the 
petitioners compound. 

Complement {faire) de justice, to 
do complete justice. 

Compliquer {de), to fold up. 

Complissement , accomplishments. 

Comprins, comprised. 

Comune ( chescune ), each of us 
jointly. 

Comunalte {nule) t nothing that 
is common. 

Comunalte (ascunes de), some 
which concern many persons; 
some community. 

Comyn (en), in common. 

Corny ns de parlementy the com¬ 
mons in parliament. 

Comyns , the common people. 

Con, as. 


* See Purl. Rolls, vol. ii. p. 193, pet 73. 
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Coflj, pasture, common of pas¬ 
ture. 

foNti/ion, endeavouring. 

tWcausi* (polius Cun cau«), 
cue cause. 

Conccyvtrt mon brief, bring, frame 
my writ. 

Conccy, framed, adapted. 

Certeignment conceux y certain in¬ 
formation. 

Coneeiltur, consult, advise. 

Concubeant, lying together. 

Condemaundasse, demand. 

Condouner, to grant. 

Conductz, lodgers. 

Conduct [let(res dt ), letters of 
safe conduct. 

Conduitz {les), the attendance. 

Condition ( en grant), in great 
hazard. 

Coneife , leave. 

Cone/ege bien , knew very well. 

Coneve , known, acknowledge. 

Conexes , connections. 

Conferromous (j?), if we compare. 

Confesse, examined. 

Confession , an answer to inter¬ 
rogatories. 

Confexion (a la), to the making. 

Confer , to trust. 

Confourmeront, informed. 

Confiquez, confiscated. 

Confurs, comforters, aiding. 

Confrontations , borders. 

Congye , conge , leave. 

Congie de soy cons tiller, leave to 
imparl, i.e. talk with the 
plaintiff. 

Conier, a place Where rabbits 
and hares were preserved. 

Conigg, coney-ground. 

Conilles , conings, coneys. 

Coninges , shillings. 

Contsaunce, knowledge. 

Conisent (ne les), do not acknow¬ 
ledge them. 

Conisoit, he was obliged. 

Conissoms (nous), we acknow¬ 
ledge. 

Conjouyr (lug), to congratulate 
him. 

Conjectement , conspiracy. 

ConnseaLx (par les) damperts issue 
se puisse fair, by the advice of 
both parties it may be brought 
to an issue. 

Connuis, known, open. 

Connying, knowledge. 

Conoisse, acknowledge. 

Conoyssent, hold cognizance of. 

Conpayne, companion. 

Conquastere , to shake, to break 
to pieces. 

Conquerra, shall gain, obtain. 

Conquest (de), by acquisition, 
purchase. 


Consallatez , counselled, advised. 
Conseil (tenuz), kept secret. 
Consent , acknowledged. 

Cotisieux ( privez ), privy coun¬ 
sellors. 

Consile et plaine , the church is 
full and provided for. 
Cotisommez , consumed, spent. 
Constitution , appointments. 
Consul, consealx ( du), one of the 
council. 

Consute , consu, annexed, sewed 
together. 

Cont, earl. 

Containes , remote. 

Contal, of a county. 

Contamus, we declare, or count. 
Contasse, countess. 
CWe(a),atthecounty-day,court. 
Contee (le), the county-court. 
Conte, contes (la), the account. 
Conte (sur la), upon his ac¬ 
count. 

Contean, contained. 

Conteckours , brawlers. 

Conteins (soy), refrain them¬ 
selves. 

Contek, a contest, dispute, dis¬ 
turbance, opposition. 
Contemplation, affection, regard. 
Contenance , purpose. 

Contenance , counttnaunce, con- 
tenement. 

Contentment, countenance, or 
freehold land contiguous to 
his tenement. 

Content (a), has accounted. 
Contentation , satisfaction. 
Contentz, conteux, contentions. 
Contenu, continued. 

Contenue, contained. 

Contenunt, f- run. 

Contenz , contention. 

Confer , against. 

Conterent ( lui), related to him. 
Conterfait , resembling. 

Contez ( des ), of the shires, coun¬ 
ties. 

Contessa , countess. 

Contessoiz , contemplation. 
Contetz, contained. 

Continance , continuance, obser¬ 
vance. 

Continuament, directly, imme¬ 
diately. 

Continuance,\ his contenement, 
support, maintenance. 
Continues, contained. 

Contiraunt , notwithstanding. 
Contraitz, contraults, contracts. 
Contrariast , had contradicted. 
Contrariantz (les), the offenders. 
Contraster, to contrast. 
Contresteant (nemye), notwith¬ 
standing. 

Contredie , refuses. 


Contrcc (fait), was engaged with, 
opposed. 

Conlrefaire , to imitate. 

Contrelutent, oppose. 

Contremant, countermand. 

Contremount, ascending, upper¬ 
most. 

Contremount (en), in the ascend¬ 
ing. 

Contremaunt (degres), ascending 
degrees. 

Contreestier , contr ester, contrescer , 
to prevent, oppose, grieve, 
oppress. 

Contremettre, to lay against, to 
impose upon. 

Contrepanel , a counterpan. 

Contreovez , contrevez , counter¬ 
feited. 

Contreval , downwards. 

Contreveigner, contravener, to act 
contrary to, break, oppose. 

Contreytour , arcli-traitor. 

Contrier, to contradict. 

Contrirerant (nient), notwith¬ 
standing. 

Controue, controlled. 

Controvee, contrived. 

Controver, to contrive. 

Controveures des novelles , de¬ 
visers, inventors of tales. 

Contus, bruised. 

Convainquus , convicted. 

Conveer, to convey. 

Conveiez, conveyed. 

Conevences , covenants. 

Convensist ( it ), it becomes ne¬ 
cessary. 

Convent, convenu , covenanted, 
obliged. 

Converer, to cover. 

Converroit , converse with. 

Conversantz , abiding, resident. 

Convs, converse. 

Conus sent, acknowledges. 

Conviront, shall convey, conduct. 

Convis , a banquet. 

Convoist ( que se), which con¬ 
sisted, shows, discovers itself. 

Convyer , to convince. 

Conyng, coney, rabbit. 

Cool (le coler du), the collar 
from the neck. 

Coonte, a count, earl. 

Cooperture, a thicket. 

Cop , cope , coupe , a blow. 

Copable, guilty. 

Copie du people , a great number 
of people. 

Copier , to cope. 

Coplice, an accomplice. 

Coppe (blees en), corn in cocks. 

Copped, laid in heaps. 

Copper, to cut off. 

Copperent, uncovered. 

Copyl, a fox. 


* See Pari. Rolls, 4 Hen. IV. vol. in. p. 508, pet. 60. 
t Vid. Rot. Park vol. ii. p. 190, pet. 64. Potius conrunt, Hale's MS. 
I lb. p. 213, pet, 25. Potius continaunce , Hale's MS. 
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Cor , heart. 

Cor age, corouce , anger. 

Corage , consent, will, mind, in¬ 
clination. 

Corage (la), encouragement. 

Cor aunt, passing, current, li¬ 
mited. 

Cord, a l load. 

Cord (de la), the agreement, 
consent. 

Cordeau de soy, a silk riband. 

Cordewaners (de), leather, &c. 

Cor diner, a shoemaker. 

Core, heart. 

Coreours de chivalx, horse-cours¬ 
ers. 

Corer, to have recourse to. 

Coreute (Just), was in enmity 
with. 

Coriage ( du) de harang , of cu- 
rnge, or curing of herrings. 

Cornefer, maker of horns. 

Cornele de la test, the crown of 
the head, the brain. 

Coronoaille, Cornville (due de), 
Duke of Cornwall. 

Coronal , a coronet. 

Coroneis (vine livr 1 d' ester lins), 
twenty pounds sterling. 

Corones (ew), to the coroner. 

Coronse, enraged. 

Corores laboreres , runagate la¬ 
bourers. 

Corouce, a carousal, a great en¬ 
tertainment. 

Corpores, corporez, corporate. 

Corps presantz, corse present. 

Correes de battaill , arrayed for 
battle. 

Correours, curriers. 

Correpc corrupt, hasty, 

Corrue, convicted. 

Cora, cort , court, short. 

Cors (en le), in the principal. 

Cora (sur peine de) d y avoir, on 
pain of body and goods. 

Cors (sur le) Dieu, upon the 
body of God, i.e . the conse¬ 
crated Host. 

Cors , corse, cords, a body. 

Corse present, a mortuary. 

Corses , cloths, kerseys. 

Corsues, course, corporeal. 

Cort, court, limited. 

Cortaise , civil, gentle. 

Cortoise, courtesy. 

Coruces , enraged. 

Corue, course run, ferreted. 

Corime , cornua, horned, tipped 
with horn. 

Cornivayles (terre), Cornish land. 

Cosces , husbandmen. 

Coses, things. 

Cost, this is. 

Costages, cost. 

Costal , coste , by, present, near. 

Coster, a rich cloth or vestment, 
made use of on great festi¬ 
vals. 

Coste, coat. 


Coste (en) coste, de coste, colla¬ 
teral. 

Cosleins, neighbouring, near to, 
on the borders of. 

Cot garc et vilcine tuson, inferior 
kind of wool. 

Cotellers, cutlers. 

Cotel, a knife. 

Coteaux (piene de), a pair of 
scissors. 

Cotidian, daily. 

Cotiers, cottagers. 

Cotte, cote, a coat, 

Cotu, cut. 

Cotures, little houses, cottages, 
coverings, enclosures. 

Cotures (quant des ), how much 
arable land. 

Couche, double, laid double. 

Coucher, a couch. 

Couerer (vous voudres), will shel¬ 
ter yourself. 

Cones (ow) des chival, at the 
horse’s tail. 

Couldront, shall cost. 

Couldront (quits), which they 
shall think. 

Couler, coulter, colour. 

Coulerou , anger, passion. 

Coulpale, guilty. 

Coun , Con . Pudendum muliebre. 

Councelera, will conceal. 

Counfort, comfort, assistance, 
encouragement. 

Counsaunt (il seit), and he is 
known. 

Counseile, provided. 

Couseiler at roy (saunz), without 
the king being consulted. 

Counseyla (il), he advised. 

Countables (en), in counts. 

Count (en) countanl, in counting. 

Counle, county-court. 

Counte (de) en counte , from 
county-court to county-court. 

Counte, county , account, esti¬ 
mate, computation, esteem. 

Countees, counties. 

Counter, to count, declare, tell, 
plead, compute. 

Counte polys , a count palatine. 

Counter palais, a county pala¬ 
tine. 

Counter pleadable, may reply. 

Counterpayne, a counterpane. 

Counties , earls. 

Countinuance (lour), their con¬ 
tentment. 

Countor, a count. 

Countors des mensonges, those 
who devise and relate lies. 

Countradil (sans), without op¬ 
position. 

Counire etre , to be against, 
oppose, resist. 

Counire la pes, against the 
peace. 

Countre lit , upon his bed. 

Countre router, controller. 

Countreval, descendiqg. 


Counturs le roy, the king’s Ser¬ 
jeants. 

Coup de mere (pur), by force of 
the sea. 

Coup , damage. 

Coupable , guilty. 

Coupe , in fault, to blame. 

Couperie (de), of cutting. 

Couper (de), of blows. 

Couper le tayle , to cut off or 
dock the entail. 

Coupiz, coppices. 

Courade, the intestines. 

Courage, encouragement. 

Courajeux , angry. 

Courece, provoked. 

Courer (dette), to recover the 
debt. 

Courey de battel , arrayed for 
battle. 

Courge , course , coute, to run. 

Courge , court , runs. 

Courour, currier. 

Courre, to course. 

Cours (deux), two courses. 

Coursaoles, current. 

Court, screened, constrained, 
short. 

Court (se), turns. 

Court (uioy) a mort, which is the 
cause of my death. 

Court terme (cy), so short a 
time. 

Courte (per la), by the course of. 

Court drap, cloth, called streits. 

Couseades , concealed. 

Cousement (de), of the conceal¬ 
ment. 

Couson, cousin. 

Coustenghes (a nos), at our own 
cost. 

Couste (en), collaterally. 

Courtoist responist, courteous an¬ 
swer. ' 

Courtreux, a garden. 

Coustouses , costly. 

Coustumers (et a ceo s'est), and 
has often practised it. 

Coutes (de deux), on both sides. 

Coutellours, cutlers. 

Couvrefeu (Vheure du), the hour 
when the coverfeu or curfew- 
bell was rung, viz. seven in 
the winter at St. Martin’s-le- 
Grand. 

Coux, a cuckold. 

Couz, cous, coust, cost. 

Covegne, it behooved. 

Cov eigne (gens de), covetous, 
greedy people. 

Coveitant, covetous, desiring. 

Coven able, proper, apt, sufficient, 
right. 

Covenablete de tens, convenient 
time. 

Covene , rightful. 

Coveni (oi), covenenchiet, have 
covenanted, agreed. 

Covent Z nous), behooves us. 

Coventelis, conventual. 
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ftwnwf (#/), belonged to, it was 
necessary. 

Corerer [se ), screen, protect 
themselves. 

Covercr (pur) eglises, to cover 
or repair churches. 

Covert chiral, a horse arrayed, 
or harnessed. 

Co refisc, coveitesf, coveigne, de¬ 
sire, greediness. 

Coviegne (de sa ), of his own head. 

Covoitotns, we are desirous. 

Covynes, their secret places of 
meeting. 

Cowes (la)* the tail, the end. 

Cop Hr, to cock. 

Coyly, gathered. 

Coyne, coinage. 

Coy re, leather, a skin. 

Coyre , coure, copper, brass. 

Craft us (touz les) du citee deLon- 
dres, all the craftsmen, com¬ 
panies of the city of London. 

Craire , to confide in, intrust with. 

Crainer , to refuse. 

Grampus de goute , laid up with 
the gout. 

Crastine , the morrow of any fes¬ 
tival. 

Cray (je), I believe. 

Cray , betrayed. 

Creable, to be feared. 

Creablement, creable, credibly, 
credible. 

Creacures, creansours , creditors. 

Creance (la), the instructions, 
the articles. 

Crean ces , et a creanciers , borro wed, 
and to be borrowed. 

Creance (a), upon credit. 

Creantceantz , borrowed. 

Creaule , credible. 

Crecefiz , a crucifix. 

Or edibles, credible. 

Crerez, created. 

Creei fiablement, give faithful 
credit to. 

Creises, crossed. 

Cremal, a crimson or purple co¬ 
lour. 

Creme, burnt. 

Cremeur , fear, dread. 

Crere, creier, to believe, give 
credit to. 

Cresceaunce , croissaunce , growth. 

Cressom(keTius), that we give him 
credit. 

Cressours (par engendrure de), by 
having lawful issue born alive. 

Crest, rises up, accrues. 

Cret, accrues. 

Cretain de eau , cretange del etoe, 
rising of water. 

Cretine, an inundation. 

Creval oeil, thrust out the eye. 

Crete, a wear. 

Oreve, shook, rattled, increased. 

* Brady in his appendix 32, and 

word neiti is from nitidus, 
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Crettes ( novelles ), new raised. 

Oreum , we believe. 

Creicc, grown, incurred. 

Creye, creyer , believe. 

Cribrc, a sieve. 

Cribre (le payn), bread of bran. 

Crible , debated. 

Crichet, agreement. 

Criegnent («e), are not afraid. 

Crie, cry general , a general pro¬ 
clamation. 

Crier, to summon. 

Cries la peace, declare, draw the 
concord. 

Criesme, a crime. 

Crieurie (la), the office of crier, 

Crikes, creeks. 

Criler, to argue, debate 

Crilz , cris , cries. 

Crins, the hair of the head. 

Crire (set), who knows how to 
write. 

Crismatorie d i arg dorrez, a chrism 
of silver gilt; a vessel in 
which the ointment with which 
kings were anointed was kept. 

Crisme, a crime. 

Crist (Jehu), Jesus Christ. 

Cristine, Christian. 

Crocq (m harquebuxes de fer a), 
six large arquebusses of iron. 

Crochet (dix harquebuzes a) de 
bronze, ten arquebusses of 
brass. 

Croiables gentz, credible persons. 

Croice ( seinte ), holy cross. 

Croire (de) auxi fortement, should 
also firmly believe. 

Croise,croisse, crous, cruix , across. 

Croise (el homme), and there may 
be reason to believe. 

Croisement, crusade. 

Croix neitz (eur la), on the white 
cross.* 

Croiziex, croyses ( des ), persons 
intending to go to the Holy 
Land. 

Croke ( sanz ), without any iron 
spike or hook. 

Crome , crime. 

Croyserie, crusade. 

Crudes (drops), raw cloths. 

Crue (char), raw flesh. 

Crue, a wear. 

Cruice (icestes), this cross. 

Crus, cruezy credited, believed. 

Cry (la), the proclamation. 

Cu, as. 

Cu ( un ), a cook. 

Cuchie en son lit , lying in his 
bed. 

Cudietz (cum vos), as you think. 

Cuel, the neck. 

Cuelly, collected. 

Cuens Leys (Zi), the Earl Lewis. 

Cuens de Flanders , Count or Earl 
of Flanders, 

in his history 92, traDslates this, on 


Cueou, the buttocks. 

Cuer (a), at heart. 

Cuers, leather, skins. 

Cuerent, meet. 

Cueurier, master of the choir. 
Cut, whom, to whom. 

Cuide, cuideroit , thinks. 

Cuille (qui ad la), which is not 
castrated. 

Cuil, cuile, cuel , the neck. 

Cuiller d'or, a gold spoon. 
Cuiller, a collection. 

Cuilliz, gathered, collected, 

Cuir (last de), a last of leather. 
Cuist, bakes- 
Cule, dung, filth. 

Cule nuict, the night season. 
Culhir , to collect. 

Culiours, collectors. 

Culture (un), a piece of ground. 
Cum , as. 

Cumbre, Cumberland. 

Cumpaignie, company, society. 
Cun, one alone. 

Cundez, coined. 

Cunee , cunage, coined, coinage. 
Cuneuse , known. 

Cunge, cuvgie, leave. 

Cunquestre, conquest. 

Cunte, county, earl. 

Cupre (de), of copper. 

Cur (lunge), a long purse. 

Cur le roy, court of the king. 
Cureles, without cure of souls. 
Curerons , will take care, will 
apply for. 

Curge, Bhort. 

Curge, currye, runs, to run. 
Curoms, will take care. 

Curr, a hide. 

Curreours des quirs , curriers of 
leather. 

Curriez, would run, proceed. 
Curiurs (Jmain), of curriers. 
Currons, will take care. 

Cuttuz (pur), through anger. 
Curs (bref de), a writ of course. 
Curse (la), the course. 

Curt, court. 

Curteignes pilous, ourtains made 
of hair. 

Curtiner , to improve, cultivate, 
fence in. 

Curtiver, to plough. 

Curioise , curteise , genteel, civil, 
courteous. 

Curz, courts. 

Cusine, diet. 

Cusins , kindred. 

Cuslages (a*), custees, at the cost. 
Custance, Constance. 

Custefre, Christopher. 

Custivent, cultivate. 

Custumer laron, a common thief. 
Custume (a), into a precedent. 
Custumers du courte, suitors of 
the court, 

the old croes/ but I apprehend thtt 
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Cusu y sewed to, annexed. 

Cuttle, cutle , a knife, dagger. 
Cuune , generation. 

Cuyre (escu de ), a shield of 
leather. 

Cuysein, a cook. 

CUZy put. 

Cy , yes, so. 

Cy, if, so, then, also, as, here, 
hereupon. 

Cy apres, hereafter. 

Cy avant.y as well before. 

Cy licvy as well. 

Cy courty so speedily. 

Cy (entrc), between this, between 
this time. 

Cy long , as long. 

Cy prexy as near as can be. 

Cy que.y so that. 

Cy vivementy so lively. 

Cyeper attorney, here by attorney. 
Cycinz, cyen y here, within. 

Cyeity let there be. 

Cyely heaven. 

CyenSy his own. 

Cyere y to-morrow. 

Cymyterey a churchyard. 

Cynky five. 

Cynsours de bourseSy cut-purses. 
Cyre (vertc); la ver en cite , green 
wax. 

CysorSy cutters. 

Cytoaen, a citizen. 

A MS, damages. 

D am, five hundred years. 
DasSy of assize. 

Ddy demand, demandant. 

Dne (?/), demand. 

Dee, to have been. 

Defy defty default, want. 

Dr 7 right. 

Drencey difference. 

DestTy distress, distrained, 
obliged. 

Da 7 dea, yes. 

Da (ouy)y yes verily. 

Duareim, the last day of the 
month. 

Dabondanty moreover, besides. 
Dabte 7 date. 

Dagge, a small gun. 

Dagnell noire, black lamb. 
Dagnty dage, dagger. 

Daie, daity ought. 

DaieSy within, concerning. 
DaillourSy others, elsewhere. 
Daine, a doe. 

Dalphin 7 the dauphin, the eldest 
son of the King of France. 
DamageTy to oppress, injure. 
Damaisgict, endamaged, injured. 
Damasches bestes, tame beasts. 
Dames, deer. 

Dames de religion , lady abbesses, 
prioresses. 

Damnable.y to be condemned 
Damnablementy grievously. 
Damoiselhy demicclles, nobles, the 
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sons of kings, princes, noble¬ 
men and knights, subordinate 
lords, ladies of quality. 
Damoyseles, damsels, female in¬ 
fants. 

Damp, master, sir. 

Dampnery to be cancelled. 
Danearchy Denmark. 

DaniSy Dennis. 

Dardy a dart. 

Dareigncr, to make proof of it, 
to testify, to dereign it. 
DarpSy drapsy clothing, covering. 
Darrain, darraignCy darren, dar¬ 
ner , last. 

Darrein , proof. 

Darreinere passe, last past. 
Darreigncment, last. 
Darreirementy lately. 

Darrener ( an ) des terms, on the 
last of the terms. 

Darrees, money, goods, chattels, 
effects, merchandise. 

Darres (2), twopence. 

Dasscr , to assess. 

Datif , a thing in gift. 

Dau, daoUy two. 

DaugierSydangiers, fishing-places. 
DavngerouSy dubious. 

Dauqui en auan£,from henceforth. 
Dausty August, 

Davanty before. 

DavenoUy Avignon. 

D&y dice. 

Deanie, deanery. 

DeauscenSy two hundred. 

DeauXy two. 

DebaSy under, below. 

Debase , below. 

Debase les ponts , beneath the 
bridge. 

Debase lour estate , beneath their 
estate. 

Dcbassa , downwards. 

Debaty opposition, contention. 
Dcbatre , to dispute. 

Dele, ought, must. 

Debelle , overpowered. 

Deberbiz ( peaux ), sheepskins. 
DebieSy debts. 

Dcboter , debouter , to put out, de¬ 
force, deny, hinder. 

Debouche et corn , hue and cry. 
Debrisant, resisting. 

Debriser , to cancel. 

Debrusure de prison , breaking of 
prison. 

DebruseZy broke in pieces. 
Debuseronty ought. 

Debuient ( ne ), ought not. 

Debuoir , debuoiar , duty, devoir, 
obeisance. 

Deburg , in commission of a bur¬ 
glary. 

DeceOy from thence. 

Deceder , to die. 

Decent , deceit. 

DeceUy on this side. 

Decevanche , decent, deceit. 

Deceux, decieux , deceived. 



DEP 


Deceyvante (en), in deceivahle 
manner. 

Deceynty ungirded. 

Decha , on this side, in these 
parts. 

Dechasser , to drive away. 

Decheier , a robbery, to take to 
robbing. 

Decheues, decayed. 

Dechyre , rent, torn. 

De ci en avant , from hence. 

Deciensy since. 

Dcciller les yeulx , to open your 
eyes. 

Decimeur, the owner of the tithes 
of a parish. 

Declaieray declarez , delaiera (ne), 
shall not delay, deny. 

Decole , beheaded. 

DecorieSy skinned, pulled off. 

Deconforty discomfort. 

Decouper , to cut down. 

Deeres, decrease. 

DecresceantZy arising, renewing, 
increasing. 

Decrety decrez, decreis (doetour en), 
doctor in decretals, doctor of 
law. 

DecteSy debts. 

Dedeinz, dedinz , dedenz, dedens , 
dedayneSy dedeynus , within, in 
the mean time. 

Dedentre , within, between. 

Dedie ( lu ), consecrated place. 

DedintSy deduits , duels, trials, 
amusements. 

Dedisointy deny, refuse. 

DedistZy denied, 

Deditz en jugement, denied in 
judgment. 

Dedounty brought, deduced. 

DeduCy deduces , dedust , deduist , 
deducty brought,alleged, deter¬ 
mined. 

DeduiZy dedut, deduyt , recreation, 
pastime. 

Dedure (a faire), to bring in 
question, to bring proof. 

Deduysant, drawing: also re¬ 
quiring. 

DeduiZy game. 

DeduZy during, depending. 

Dee y to be. 

Deeriy dean. 

Deem, within. 

De entre , between. 

Deervie (tot nel eussent il ), al¬ 
though they had not deserved 
it. 

Deface , defeat. 

Defacum des membres } loss of 
limbs, members. 

DefaictSy defeated, conqaered. 

Defaille, deficiency. 

Defames , infamous. 

Defauce , dissolved. 

Defaudroit , should wait. 

Defauderunty shall make default. 

Defaurroit (en cas qu'il ), in case 
of failure, in case of death. 
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Prfausit, should die. 

Defaut, deficiency, default, de¬ 
tect. 

Dcunccher, to mow, reap. 

Jhfayllist, failed, died. 

Defcctz, destroyed, defeated, un¬ 
done. 

Defect, defeated. 

Defence, defence (<‘n), in defiance 
of, in derogation of. 

Defence [en), fenced off,in several. 

Deftncuse (se), may defend him¬ 
self. 

Defen daunt (se) } in his own de¬ 
fence. 

Defend?utz, badly repaired. 

Defender , to oppose, deny. 

Defend' le droit , opposes or denies 
the right. 

Defendre , to prohibit. 

Defens (mists en), putin defence, 
prohibited. 

Defense , prohibition, command¬ 
ment. 

Defeasedplait, maintain any plea. 

Defenses, prohibited seasons and 
places. 

Defeat , defends. 

Defere, set aside, undo, defeat, 
reverse. 

Defesance des templers, the sup¬ 
pression of the order of the 
knights-templars. 

Defesant , undoing, defeating. 

Defez , done. 

Dcffesance (en ), in prejudice. 

Dejfiaille, breach of faith. 

Deffranchissant , disfranchising. 

Defie, mistrusted. 

Defiete , lost, forfeited. 

Definement du terme , end of the 
term. 

Defijstes, did, gave. 

Deflis, tired. 

Defola, defoula, defula , defoules , 
trodden down, trampled upon, 
spoiled, damaged, ill treated, 
abused. 

Defont , defeated. 

Defore , oppose, obstruct. 

Defover, defower, to dig or take 
up again, to uncover. 

Defoulours, spoilers, robbers. 

Defrene vers hti , recovers against 
him. 

Defrelz , will defeat. 

Defcither, defriteker , to work by 
tilling the ground. 

Defua son baron , eloped from her 
husband. 

Defues, widows. 

Defuiaunt , running away, flying 
from. 

Defula , defola , took out of the 
fold. 

Defuont, run away. 

Degage , give security. 

Degage *, replevied. 

Degast, degest, deg ala, spoiled, 
wasted, trod down. 


Degagnc, unfilled. 

Degise manere, in an undue man¬ 
ner. 

Dtgre , voluntarily. 

Degre voyde , a void space. 
Degrct, degree. 

Dcgu, nobody. 

Deguerre, in war. 

Deguerpys, abandoned. 

De guisse, disguised. 

Degun , any. 

Degutz, due. 

Deherte dt sa feivre , ill of her 
fever. * 

Dehors , in. 

Dehue , due. 

Dehonnestation de fammes marries , 
robbing married women of 
their chastity. 
j9ci, finger, 
dyed. 

Deignent , condescend. 

Deigner, grant. 

Defect, thrown down. 

Deins, teeth. 

Deins aver, in the hands. 
Dcinzseins, denizens. 

Deinz (de) e( fours , within ten 
days. 

Deinz , cfcwz ye, cfeZ cfems, within. 
Defoste , near. 

we said. 

Deissiers , desired. 

Ztaftoinj, say. 

Deissons, should say. 

owe, owing, owes, ought. 
Deites , debts. 

Deita, aforesaid. 

Deiture, right. 

Deive , ee, ought to be. 

Deivent , owe. 

Deiviers, rights, duties. 
Deivoerent my set, there ought to 
be provided. 

De fees en sea , to this time. 

to ore, hitherto. 

J9e £ey, wherefore, till this time. 
Delair, release. 

Delair, the month of December. 
Delairont (se), shall divest them¬ 
selves. 

Delaissie (nous avons), we have 
given up. 

Delaisser, to leave, forsake. 
Delaissementz , releases, acquit¬ 
tances. 

Deleaute , perfidy, rebellion, in¬ 
famy, light character. 
Delermer, to bewail. 

Deters, besides. 

Deles , delay. 

Deles, delez , delees , about, near. 
Delessoms , we release. 

Delie, dissolved. 

Deliaqetz, dismiss. 

Delitable , delectable, dear to him. 
Delitent , take a pleasure in. 
Deliver ant, the affirmant. 
Deliverance (vers la), towards the 
sessions of the jail-delivery. 


dispatching, per¬ 
forming. 

Deliveraunce (a la), for the dis¬ 
charge. 

Deliverer (le people), the people 
delivered at a jail-delivery. 

Delleanses, allegations. 

Delue , delayed. 

Delyt, delight. 

Demainer (en son), in his demesne. 

Demainez, lords. 

Demaint , now, presently. 

Demariez, married. 

Demaunder , to cry a thing, to 
send. 

Demaygne (en), in demesne. 

Deme, to be. 

Demeanez , ordered. 

Demeigne, demenic, demeine, own. 

Dcmein, to-morrow. 

Demeine (en), in the mean time, 
again. 

Demeins , with less. 

Demenez, agitated, stirred. 

Demenge , Sunday. 

Demenlenant en avant, from this 
time forwards. 

Dementers, while. 

Dementers (en), dementiers , in the 
mean time. 

Demesnez , » ruled: demeaned 

themselves well. 

Demesure (a), beyond- all mea¬ 
sure, immoderately. 

Demelte (se), parts with. 

Demettent (sei ), submit them¬ 
selves, render themselves. 

Demeltre . demitter, to let go, to 
part with, to put away. 

Demeures , wait. 

Dernier fees, Wednesday. 

Demisable, demisable. 

Demoer, demourier, demoerger , dt- 
morier, to remain, abide, dwell 
with. 

Demoere (la), the protest, decla¬ 
ration. 

Demoere (la) le counte de Lane,, 
the protestation of the Earl 
of Lancaster. 

Demonstrance, declaration, count, 
petition, remonstrance, Bug 
gestion. 

Demorant testament, last will. 

Demorez, retained. 

Demorer ensemble, to cohabit to 
gether. 

Demustrer, to show. 

Demy noet , midnight. 

Demys (a), has parted with. 

Demyst (ne se), did not put him¬ 
self out. 

Dempt , taken. 

Den , dean. 

Dene, denne , a valley. 

Deneir, to give. 

Denerie, deanery. 

Dener , denier, denire, denere*, de- 
nerez, denrees, danree , a penny, 
money. 
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Deners countauntz, ready money. 
Denier, deniast , denied, refused. 
Denier parties , towards the 
parts. 

Denioms , afraid. 

Denoicer , wages. 

Denomination (de lour), of their 
own naming. 

Denqui , beyond. 

Denree de pain, a pennyworth of 
bread. 

Dent, give. 

Denueroit cn la mercie, should be 
amerced. 

Denyer , dye. 

Denyyres , obliterated. 

Denys (vo*), give you, I lay be¬ 
fore you. 

Denz, within. 

Deuzeyn, denzeisne, denizen. 
Denzieme, desein, decenry. 
Deocisse , diocese, district, parish. 
Deosse, boned. 

Deolantes, deodands. 

De par de la, beyond sea. 
Departable, divisible. 

Departier ( a), separate. 

Departies, disposed of. 
Department, divided. 

Departie (la), the separation. 
Departeement, severally. 
Departure, parting. 

Depece (soit denier ) des pesce , let 
the money be broken to pieces. 
Dcpeciez, cancel, tear. 

Depddd, in the commission of a 
robbery. 

Depenscments, suggestions. 

Deper, on the behalf. 

Deperdes, losses. 

Depere, lost, decayed. 

Depererary, shall repair to. 
Dcpertier, to depart with. 
Depertire , depart from. 

Depescer, to unfold, cut into 
pieces by retale. 

Depescez prison ont , have broken 
the prison. 

Depesne (son baston est), his staff 
is broken. 

Depesseront le mur , shall break 
down the wall. 

Depieca, lately. 

Depiroient , taken away, de¬ 
stroyed. 

Depiz, worse. 

Deplain, in a summary manner. 
Deplayer, to wound. 

Deprave, reviled, depreciated. 
Depredative (disseisine), a disseisin 
gained by violence, or clandes¬ 
tinely. 

Dcprovera, shall disprove. 
Depoos, a deposit. 

Deport, just, right, equitable. 
Deport, respect. 

De porte (je me), I rely upon 
it. 


Deporter, to depart. 

Deporter, desporter, diversion, re¬ 
creation. 

Depost cTarmes, laying down of 
arms. 

De qes en ca, to this time. 

Deques, until. 

D 1 qune , therefore. 

Deraners, dereein, last. 

Deraserent, broke to pieces, cut 
to pieces, destroyed. 

Der chief, dcrechief, derichcfs , 
moreover, again, repetition, 
from henceforth 

Dere, deer. 

Dererc eux, in their absence. 

Derene , dereinet, derained, de- 
raigned, determined. 

Derener, dereigner, dereyner, de- 
raigner, dereiner , derainer, to 
prove, to clear himself, to in¬ 
stitute, to deraign. 

Dereson, scorn, contempt. 

D'reigne, derene, proof. 

Derire, behindhand. 

Derise , mocked, laughed at. 

Derognent, derogate from. 

Deroguer, to abrogate. 

Deromper, to break. 

Derrai , damage. 

Derreiner, to endeavour. 

Derroin, dereint, last. 

Detroit, should give. 

Derruide , in a ruinous condition. 

Des, from. 

Des accordaunt, different, vary¬ 
ing from. 

Desacort, disagreement. 

Desadunques , from that time. 

Desaisez, injured, troubled, hin¬ 
dered. 

Desapeile, unfurnished, unpro¬ 
vided. 

Desarestent, discharge, release 
from the arrest. 

Desassentera, shall refuse his as¬ 
sent. 

Desassurez, disheartened, dis¬ 
comfited. 

Desasurc ,* unserved. 

Desaltames, unfinished. 

Desautes, defautc (la), the want. 

Desavaunce, unndvnnced! 

Desavowes, disclaims, disowns, 
refuses to stand to. 

Desavowes, disavowes, disavowed. 

Desavoives, unwarrantable, un¬ 
justifiable. 

Desbalmant, clearing from the 
accusation. 

Desbaz, disputes. 

Desblemies, unblemished, unin¬ 
vaded. 

Desboucher , to unstop, to dis¬ 
park. 

Desceitz, deseenict, desoynt, de - 
sceyntt, ungirded. 

Descendue, determined. 


Descendent en enqueste, come to 
an inquest. 

Descendi ( lui ), desired him. 
Descemez, decreed. 

Desceverance, to the severance. 
Desckauces, barefoot. 

Deschanncee des soulers, bare- 
legged. 

Deschee, describe. 

Descheiez, tumbled down, gone to 
ruin, gone to decay. 

Deschete, abated, deducted. 
Descketerie, escheator. 

Deschevele, loose, dishevelled. 
Descheu de la plaint, loses the 
benefit of his plaint. 
Desckevoir, deceive. 

Desclaire, declares. 

Desclaree, explained, declared. 
Des Claris sernent, explanation. 
Desclor, desclar, disclosed, set 
forth. 

Desclos , not enclosed. 
Descomersit a nubi , disclosed to 
any one. 

Descortz, discords. 

Descovenable, unfitting, unlaw¬ 
ful, nonjuridical. 

Descovert (tout a), openly, fairly. 
Descoulpe, excused, justified. 
Deseoute, uncovered. 

Descoupant, exculpating. 
Descounseile , des conns eille, dis- 
counselled, not filled up, un¬ 
provided. 

Descres , decrease. 

Descrez, discreet. 

Descrie, discovered, perceived. 
Descripvrai , I will describe. 
Descroistre, to grow less. 

Descrus, decheue, decayed. 
Descuser, to excuse. . 

Descyners, pledges deseines, 
pledges in the decenry. 
Desdeigz, disdain, disdains. 
Desduit, game. 

Deseese, deseesi , desease , deseux, 
uneasiness, grief, trouble, 
charge, vexation. 

Deseisez, disquieted. 

Desemez , unsown. 

Desempestre, to get out of a snare. 
Descencrescez, decreased. 
Desenhabitez, uninhabited. 
Deseres (lur),potiHs descres, their 
decrease. 

Deserit, deserted, without re¬ 
medy. 

Deserite, disinherited. 

Deservie, not supplied, unserved. 
Deservy, entitled to, deserved. 
Deses , decease. 

Destsparur, to despair. 
Desetereson, disinherison. 

Desevere, parted, divided. 
Dcseverums, separate, sever, cut 
off from. 

Deseurer, to divide, separate. 


* See Rot. Pari. vol. ii. p. 76, pet. 18. Potius deeasvire, Hale’s MS. 
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Prst'uht rux, under them. 

uncovered, laid open. 

Jhsftrnuz, unlocked. 

I ) esgamy$, desgarrys, desgo me, 
unwarned, unprovided, un¬ 
furnished. 

Dtsgaynnes, untilled. 

Drsg^rro, unprovided. 

Deshotite, without shame. 

Dc short, act horse, from hence¬ 
forth. 

Desia mis en possession, already 
put us in possession. 

Desi tries, make known. 

Desjoy names, parted, untied. 

Desiron, desirous. 

Dcske, since. 

Deskes a ore, so far. 

Deslaez, delayed. 

Desleaute, treachery. 

Dtsliez, loosed from, discharged. 

Deslors, from that time. 

Desloyal, desleal, unlawful, 
fraudulent. 

Desmaintenanl, from henceforth, 
forthwith. 

Desmarietz, unmarried. 

Desme garb , the tenth sheaf. 

Desmeneront, shall bring, shall 
send, remove. 

Desmes , deer. 

Desmesurable , unbounded. 

Desmolicons , demolition. 

Desnaturel,desnatureus } unnatural. 

Desnaturee (lit de la), bound by 
nature. 

Desnigrer, to blacken, to defame. 

Desnuedeamies , void or destitute 
of friends. 

Desoient , said. 

Desoies, said; also unaccustomed. 

Desoient, abuse, spoil, trample 
upon. 

Desolerent ( malement ), evilly 

treated him. 

Desooth, beyond, above. 

Desordines accomptes, irregular 
accounts. 

Desore, deshors, desorenaunt, de~ 
sorenavant, desore en avant, de- 
sorendroit, desormes , desoremes , 
desormais , from henceforth, 
hereafter, from this time for¬ 
ward, for the future. 

Desovere , unworked, unwrought. 

Desouz, desoz, under, under¬ 
neath, hereafter. 

Desouz (mis au), ruined. 

Desoynte *a eote, his coat ungirt. 

Desoz, desouz, hereafter, under. 

Despaiee, unpaid. 

Despare . unequal force. 

Desparpler, to be distributed. 

Despaseerent , eat up, spoiled, 
wasted. 

Despeea, en that behalf. 

Despendent (en), in the expendi¬ 
ture of it. 

Despendre (a), to lay out. 

Despendues t dispersed. 
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Despenses, expenses. 

Desperagcr, to disparage. 

Desperee, unforeseen. 

Despirc, despise. 

Despiscea , speedily, before this 
time. 

Despite (en), despisaunt (en), in 
contempt of, in despite of. 

Despitousement, despite fully. 

Despitz, contempts, hatred. 

Desplede, without plea, unan¬ 
swered. 

Despleyt, displeased. 

Despite, displayed. 

Desplounge , overflowed, flooded. 

Despointer, dispute. 

Despores, spurs. 

Despoit et aes , their recreation 
and ease. 

Desportent (il), they forbear. 

Desportere ( lui ), assist, comfort 
him. 

Desportes, relieved, excused. 

Desportes de payer , exempted 
from paying. 

Desportera (il), he will dispense 
with. 

Desport (sans favour ou); sans 
deport faire a nuli , without 
showing favour to any one. 

Desport (tant), so long lost, so 
long been deprived of. 

Despost (mis en), deposited, laid 
up in warehouses. 

Despourter , spare. 

Desprie, unseised, untaken. 

Despuliez, despoiled. 

Despurvue , unprovided. 

Despyt (en)de lour defaut, by way 
of punishment for their de¬ 
fault. 

Desquaranlre , to discharge. 

Desque , desquel , desqe aljor , until 
the day. 

Desreinserement, lately. 

Desreine , proved. 

Desrengeront , shall set out. 

Desreson (la), the unreasonable¬ 
ness. 

Desrobbez, robbed, despoiled, 
wasted. 

Desroy, to be out of order. 

Desrumputz , squeezed together, 
burst. 

Dessasseurance, unsafety, disap¬ 
pointment, discomfort. 

Desxeme , not sown. 

Dessente, descent. 

Dessevrer, to put asunder. 

Dessiese, disseisin. 

Dessouz, desuz, under, under¬ 
neath, hereafter. 

Dessoubs (ou), or thereabouts, or 
within that number. 

Dessuisy , seized. 

Dessusditz, deseuredis , above said. 

Destaehez, untacked. 

Destail (a), by retail. 

Desteinantz , will fail, prove bad. 

Destembez , disturbed. 
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Destertre , desert, leave. 
Destincter, to distinguish. 
Destopper , to unstop. 
Dtstorberoms, would prevent it. 
Destountz , unknown. 

Deslour , gone back. 

Destr, distress. 

Destrayiens, distractions. 

Desire, held fast. 

Desire, a large horse, a horse of 
service for the great saddle in 
war. 

Desire (au), on the right hand. 
Desire mayne , the right hand. 
Destr (a), over-against. 

Destreint , straitened, restrained, 
difficult to come at, expen¬ 
sive. 

Destreit, destroitz, eTestroit, dis¬ 
trict, distress. 

Destrement , speedily. 

Destresces , distresses. 

Destresse, destressce, compulsion. 
Destresse au roi, abridge the king. 
Destreynt , proved a title to. 
Destrier , to try. 

Destrouses, destruction. 

Destruer, to condemn. 

Destrut, destroyed. 

Destrutz, put out of, disinherited. 
Desturbance, impediment, delay. 
Desue, abused. 

Desuer , to break through, set 
aside, undo. 

Desverie, folly. 

Desuese, injury, hinderance. 
Desvesties , naked, unclothed. 
Desuis , desus , desuys, above. 
Desuis rendre, to surrender. 
Desvoier, to wander out of the 
way. 

Desurder , to raise. 

Desunes, above. 

Desurit , desires. 

Desvorre , devoured. 

Desvoye, deviate. 

Desuis le mot, under the word. 
Desyra, tore. 

Dei, said. 

Detrahe, taken out of the hands 
of, taken from, withdrawn. 
Detrees (a), to the decrease. 
Detreic , withdrawn. 

Detrenchent, cut. 

Detrie, tried. 

Detriment (le), the trial. 

Deu, Deus , Deux , God. 

Den , of. 

Deu , of the. 

Deu , a debt. 

Deu, deuz, due. 

Deuantz , devotions. 

Deubter , was afraid. 

Deu cas , two cases. 

Deues, two. 

Deura, deurons , ought. 

Deurees , dueres , deuries , deures , 
devers , money, effects. 
Deuroient, should shield. 

Deuront , deurent , ought. 
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Deurra , will give, will present. 
Deutz , deubtz , due. 

Deuvre, to be indebted. 

Deux , dies. 

Deux (crc), on God, in God. 
Deux, deus , two, both. 

Deuxiesme , second. 

Devaler , to go downwards, to 
bring down. 

Devanciers , aforetime. 

ancestors. 

Devon luy , from him. 
Devantement, devoutly. 

Devotes , disputes, debates. 

Z> eveier, will deny. 

Devenent , which fall, come into. 
Devensit, had come. 

Devensist enceinte , became en¬ 
ceinte. 

Devenuz, arrived at, become. 
Devent , before. 

Devenk y devent , become. 

Dever , to die. 

Dever , to owe, to be indebted. 

Devery duty. 

Dever, devers, against. 

Devere eaux, on their part. 
Devers, dead. 

DeverSy the money. 

Devers le fyn, towards the end. 
Devers pere ou mere, of the fa¬ 
ther’s or mother’s side. 

Devers la merey on the mother’s 
side. 

Deversee , with, in the power of. 
Devercire, devoir. 

Devereity ought to be. 

Dever ext dire, ought to say. 

Dever ait (ne), ought not to have. 
Deverount (a ceux qui les), to the 
owners. 

Deverie (en), in a delirium. 
Devestua (ne) t shall not be put 

*>y- 

DeveZy devised, Burmised. 

Deviy owes. 

Deviasty died. 

Devicoez, had fell, had come into. 
Devienty die; alsOy they owe. 
Devin, divine, 
j Devinary divination. 

DeviSy devise. 

Devisable , divisible. 

Devisee , devised, appointed. 
Devises (en) t in the division. 
Deviscementy severally. 

Devoery ability. 

Devoidable, may be divided. 
Devoir y to have. 

Devoir, destituty destitute of 
wealth. 

Devolupay devolute , devolved. 
Devomus rien , we owe nothing. 
Devote (ne), ought not. 

DevovCy appointed. 

DevouZy devoted. 

Devoxjy submit. 

Devoyant (en), in right of. 
Devoyety endeavour. 

Devy espousera, shall espouse. 


Dcwaunty before. 

Dewe, due. 

Dewe, two. 

DeXy God. 

Dexcinty fifteen. 

Dey, finger. 

Dey upper , ought to appear. 

Dey , devy , dieth, died. 

Deycuns , we said. 

Deycs, drivers of geese. 

Deyne , his own. 

Deyme, the tenth. 

Deyms, deynes , does. 

Deymus, said. 

Deynty allege, say. 

Deyne, dey vent, deiva, deyne , owe, 
ought. 

Deze, dez , ten. 

Dezeyners, deciners. 

Zh, half. 

Dian, denn. 

Diaules, devils. 

Diaulx, two. 

Dibendre, Friday. 

Dibilie, disabled, reduced,infirm. 
Died, of this same. 

Dicelle (a), from henceforth. 
Zhci, of this. 

Diet , a word. 

Diemane , Sunday. 

Dieme y the tenth. 

Diemenches (li rois des ), rez dierum 
dominicorurriy Trinity Sunday. 
Zh’erc, they say. 

Dienee y deanery. 

Dienty ought. 

DieUy due. 

DieuZy two. 

DieZy Dies, Diexix , God. 
Difalmemerity defamation. 
Diffense, defence. 

Diffety defeated. 

Diffinite, of affinity. 

Diffie (soy), puts himself out. 
DiffuantcZy fled. 

Diffuantz le lei , in defiance of the 
law. 

Dignier , a penny. 

DijaUy DijoUy Thursday. 

Di jeo, I say. 

Dilaiy delay. 

Dilapidez, dilapidated, wasted, 
squandered away. 

D'ilenty of the entire. 

Dillation , delay. 

Dilleoques , dillouques, afterwards. 
Dilliours, of electors. 

DiluequeSy from thence. 

Dimaigney dimeine , dimeins, di- 
meignty dimenche, dimcgne y Sun¬ 
day. 

Dimary Tuesday. 

Dimecre , Wednesday. 

Dimises , dismissed. 

Dinery a penny. 

DinquioSy aa far as, hitherto. 
Dinsy in, within. 

Diole, a dial. 

Dionty may say. 

Diotre t due , daily. | 


DiouSy DiuSy God. 

Direchef, again. 

Direpty took, accept. 

Dirrain , last. 

Dirs enkeSy different inks. 

Dirupty broken down. 

Diruitey thrown down. 

Disy ten. 

DisassentZy dissent. 

Disavaile , disadvantage. 
Disavances, unadvanced, unpro¬ 
vided for. 

Disavisesy unwary. 

Disavowable de droity against 
law. 

Discele , he descends. 

Disch , dish. 

Dischapper , to escape out of. 
Discheisit ( ren ), anything should 
be abated. 

Disci, dis sicum } since, forasmuch 
as. 

Discoiture , discolouring. 
Discombrancc, disturbance. 
Discontinue, discontinuance. 
Disconveniable persons, improper, 
unfit persons. 

Discorage , discouragement. 
Discourer, to cleanse. 
Discoverirenty uncovered, dis¬ 
covered. 

Discoverty a woman unmarried. 
Discrepancy a disagreement., 
difference. 

Discries enemies , proclaimed, no¬ 
torious enemies. 

Discriver , discever , to discover 
DiscurrcTy to run up and down, 
through. 

Discutery to discuss. 

Disdeinancey despising. 

Disdict, a yielding or confession 
of guilt. 

Due, the tenth part. 

Discame, unsowed. 

Disease, trouble, inconvenience, 
distress. 

Diseasez, injured, troubled, hin¬ 
dered, disquieted. 

Disenef, nineteen. 

Dises, dice. 

Disesety seventeen. 

Disette (de), for want. 

Disfoith ataunt, ten times as 
much. 

Disgrade, degraded. 

Dishcriteson, disinherison. 
Disinfovie, unburied, taken up 
again. 

Disliee, under no obligation. 
Disliver , to displace. 

Dismables , titbable. 

Dismarie , unmarried. 

Disme quinquinall, a tenth of all 
goods for five years together. 
DismengeSy on Sundays. 

Disoitisme, the eighteenth part. 
Dispairc (en) f in danger. 

Dispar agation, disparagement; 
the matching an heir, &c. in 


DIS 


marriage, under his or her de¬ 
gree or condition, or against 
the rules of decency. 
Dispenccr, to discharge. 

Dispend, depend. 

Depend re, put off, hindered, 
avoided. 

Dispendus, dispensed with. 
Diaper, despair, danger. 
Dispcrgtz, dissipated, severed. 
Disport, diversion, entertainment. 
Dispit 9 di*pitz, contempt. 
Dispitouse, contemptuous. 

Displet , displeases. 

Dispos ( mis en), laid up. 
Disporter ( eux ), ease them, ex¬ 
cuse them. 

Dispuceler , to deflower. 

Disrobbe , robbed, spoiled. 

Dissate , Saturday. 

Disseites, deceits. 

Dissentez, dissensions. 

Dissi la quiy until that. 

Dissiny, performed. 

Dissisme , tenth. 

Disvyt, dysiciit, eighteen. 

Dissxt, deceived. 

Dist commun, common report, 
fame. 

Distaunce, difference, dispute. 
Distincter , to distinguish. 
Distintiaunt , distinguishing. 
Disutime, eighteenth. 

Distraction (sans), without da¬ 
mage. 

Distz articles, aforesaid articles. 
Distraire , to withdraw. 
Distreasable, which may be dis¬ 
trained. 

Districtuels, districts. 

Distreindre (sans run ) en dure 
man, holding him by the hand 
without squeezing it too hard. 
Distrent (que ), who alleged. 
Distrent (i&), they said. 
DistroveTy to destroy. 

Distrue y distrouc , destroyed, dis¬ 
paraged. 

Disturbancey hinderance, preven¬ 
tion. 

Disturberent (ne les) y did not pre¬ 
vent them. 

Dity decree. 

Dit (en), in word. 

Ditanty during the time. 

Dit as parties, the said parties. 
Ditezy called. 

Dition (en la), in the power, iu- 
risdiction. 

Divers , differing, different. 
Diversement, diversely, severally. 
Dividende, schedule, list, inden¬ 
ture. 

Divinal, of divination. 

Divise , given. 

Division , establishment. 

Divont (ne), ought not. 

Dix, God. 

Diz, said, aforesaid. 

Dm* domina, dame, lady. 
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Doayre , doans, dower. 

Dobbours des drops, sellers of 
cloth. 

Doctrinez (en), iustructed in. 
Docl, grief. 

Doen, gift. 

Doen estat, duo estate. 

Does, given. 

Doi cent ( li ), the 200. 

Doiauntz , who ought. 

Doibt, doi, deux, finger. 

Doibuent, ought to be. 

Doient (que il ), what they owe, 
that they are in debt. 

Doigne , granted. 

Doigner, tenders, yields, grants, 
gives. 

Dome, ought. 

Doioers, dowers. 

Done, to hear. 

Doirees, wares, goods, effects. 
Doit , doner, ought to give, is to 
give. 

Doi, sorrow, grief. 

Dolauz, aggrieved. 

Doleances , grievances. 

Doient, grieving, troubled. 

Doles (les) de forest , the bounds 
of the forest. 

Dolet, an ax. 

Dolions, we complain of. 

Doloir , to aggrieve. 

Dolorousement, woefully, griev¬ 
ously. 

Domage , damage. 

Dome final, final sentence. 
Domesche , domestic. 

Doms estre certeins, ought to be 
certain. 

Domt, give. 

Don, of the. 

Donables, assignable. 

Donance , giving. 

Donaunt, procurement. 

Done , given. 

Done, donissions, taken. 

Donei, granted. 

Donerunt, gave, granted. 
Donewyz, Dunwich. 

Don lui, 6f the place. 

Donnant, reservation. 

Donne , a lady. 

Donor (de), by gift. 

Donqes, then. 

Donu, donesein, doneison, donyson, 
donacioun, gift, grant. 
Doraunt, during. 

Dorce , back. 

Dore, a door. 

Dorem, Doream, Durham. 

Dorer (a), to be given. 
Doresenavant, from henceforth. 
Dorra , shall givfe it, or dispose 
of it. ' 

Dorront, agree, consent. 
Dorrount, remain there. 

Dortour novell , new dormitory. 
Dos (par le), by the crest. 

Dosce , twelve. 

Doser, dosel, a hanging or canopy 
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of silk, silver, or gold-work, 
under which kings or great 
personages sit; also the back 
of a chair of state. 

Dotaunces, disputes, doubts. 

Dote, doubtful. 

Dote (nouni pas) de trespasser, 
are not at all afraid of offeud- 
ing. 

Do tier (il fait a), there is reason 
to suspect. 

Dotif, doubtful. 

Dotoient, feared. 

Dotous, doubtful, in doubt. 
Douer , gift. 

Doujours, of the day. 

Doulce, gracious, gentle. 

Douloit, complained of. 

Dounfres, Dumfries. 

Dount, wherefore, from whence 
Dovorre , Dover. 

Dour , given. 

Douree , Dover. 

Dous, two. 

Doust, ought, must. 

Doustres, dustres, leaders, com¬ 
manders. 

Doutance, doubtantes, doubts. 
Doutantz (meyns), less fearing. 
Doute, fear, fears. 

Doute ceo, apprehends, supports 
it. 

Doute, en doute , doubtful. 
Douterent, feared. 

Doutez, feared. 

Douvent, give. 

Doux, two. 

Douyme, the second. 

Dowarie, dower. 

Dowe, endowed. 

Doy, finger. 

Doy (ne), I ought not. 

Doy bien avoir (le), it is right I 
should have it. 

Doygna, condescended. 

Doygner, doigner, to give. 

Doynt, gives. 

Doz ( au ), on our backs. 

Doz peres, the twelve peers of 
France. 

Dozze, doze , dozime, dozine, 

twelve; the 12th. 

Dr, drait, right. 

Dragges, draggus, little boats or 
vessels formerly used on the 
river Severn. 

Dragguent oistres , drag oysters. 
Drappeaux quarrez , banners. 
Drechier, to redress. 

Drect (par), by right. 

Dreille, a ditch. 

Dreine, produced. 

Drekes, until. 

Drence , difference. 

Drene (il est), he is proved. 
Drenere , last. 

Dr engage (en), the tenures by 
which the drenches or drengers 
held their lands. 

Dres, drez, right. 
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Drescent (la), redress it. 

Dresser, to compile. 

Dret, a dret, over-against, op¬ 
posite. 

Drettes, right, just. 

Dret lure, right. 

Dreyn, drein , present, last pre¬ 
sentation. 

Dreyn (au), at last. 

Dreyt. {tot), directly. 

Droit (dc), of law. 

Droit ( en ), concerning, in right of. 
Droite mauveste ( p ), out of mere 
wickedness. 

Droiturs et devois , just and de¬ 
vout. 

Dromandes, dromandes; vessels 
called by tkpt name. 

Drousda , Drogheda. 

Drout , diont , say. 

Drulhin Dieu, the house of God. 
Du, God. 

D'uat, before. 

Dublce , duplicate of, repeated. 
Dublein (treis ), threefold. 

Dubles [treis), three times twelve. 
Ducatz fetz, duchy fees. 

Duce, kind, tender. 

Duce, leads. 

Duce ( eawe ), fresh water. 
Duchemen, Dutchmen. 

Dudzime, twelve. 

Due, of the. 

Due, to dispose of. 

Duerent avoir ( ne ), might not 
have. 

Duer, lasts, endures. 

Dues, two. 

Dues, ought. 

Duete ( de ), as a duty. 

Duetecs, duties. 

Duez {lux), due to him. 

Du faire, to do. 

Dui, to-day. 

Duijil, two sons. 

Duissoy {(pue jeo), that 1 am sup¬ 
posed. 

Duist, let him give. 

Duist aver ee ouis, supposed to 
have been killed. 

Duit, duiste , duissent, aver este, 
ought to have been. 

Duiiez, duytz, duties, rights. 
Dulce le roy {tres), most gracious 
king. 

Dun , gift. 

Dunes, downs. 

Dunge, dune, give, given. 

Dunk, dune, dunky, then, there¬ 
fore. 

Duodes, twelve. 

Duoirs, duties. 

Duppur, duplicate. 

Durement dormy, slept fast. 
Durer, continue, remain. 

Dures, hardened. 

Duresse , durette, hardship, dif¬ 
ficulty. 

Durete {tanz de), so many hard¬ 
ships. 


Durite, durete, durte, compulsion, 
duress. 

Durmene , overcome. 

Durra, will give. 

Durums, live. 

Dus, duke. 

Duscenz, two hundred. 

Duscsm% twelfth. 

Duskes a chon qe, until that. 
Dusse , two. 

Dussent , dusont (que),vjho should, 
ought, are supposed. 

Dustres, ringleaders. 

Duw (en lu), in due place. 

Duz, due. 

Duz % dus, dug , a leader. 

Dusze , duze, twelve. 

Duzim, twelfth. 

Dy, due, just. 

Dyent, say, are of opinion. 
Dyent estre, they say moreover. 
Dymain (le), the morrow. 
Dymenges, Sundays. 

Dymes, tithes. 

Dymeyne , dymain, Sunday. 
Dymis, tithes. 

Dyners, dinners. 

D'yntrusion, of intrusion. 

Dys , dyz , ten. 

Dyseot livres et neof, eighteen 
pounds nine shillings. 

Dyspais (touzy, ever since. 
Dyvelyz, Dublin. 

Dyvent point (ne), ought not. 
Dyvintz, divines.. 

Tp and. 

Ea, and r also, further. 
Eage , age. 

Eage, life. 

Eantz, having. 

Bare, to plough. 

Ease (sera), may ease himself. 
Easez, moderate, easy. 

Eaue, eave, eawe, water. 

Eaux, ewes. 

Eaux , they. 

Eaux meismes, themselves. 

Eauz , eaux, eaus, them. 

Ehahir , to be surprised. 

Eble, Eubolo. 

Ebrieux, Hebrew. 

Echeist, falls. 

Echerount, shall fall out, shall 
fall, shall escheat. 

Echever, to escape. 

Ecil ensens la terre (fore k), only 
those within that land. 
Ecumieur, a pirate. 

Ede, Eudo. 

Edel, noble, illustrious 
Edovart, Edvalt, Edwars , Ed¬ 
ward. 

Ee (aver), to have been. 

Een, be. 

Een fait deins Van (ne yert), has 
not been made within the year. 
Eent, have. 

Ees, bees. 


Eese, pleasure. 

Eest, esl, East. 

Eez , hear, had, have. 

Effer ant V, the proportion. 
Effectull , effectual. 

Ejforablement (tant), in as 
strong a manner. 

Efforctr, to aid, assist. 
Efforcemeni , force. 

Efforcez, strengthened, secured. 
Efforder peis, to break a treaty 
of peace. 

Effouage, hearth-money. 

Effours, efforts, endeavours. 

Eff under, to Bhed, spill. 

Egarri, healed. 

Egas, decision, judgment, 
award. 

Egecestre, Exeter. 

Egglise, church. 

Egise , lies. 

Egistement, agistment. 

Egle , eagle. 

Egle (de Vhonur de V), of the 
honour of the eagle. 

Eguiser, to happen. 

Egun, any. 

Eguunt glia este , they have been. 
Ehonte, infamous. 

Ei (f), I have. 

Eians, men. 

Eiants, having. 

Eide, aid. 

Eiens, ever. 

Eier veue (/’), have seen it. 

Eies, forwards. 

Ejets a cuer, have at heart. 

Eil (s’), if they. 

Eimient Dieu , love God. 

Ein, ceo, rather. 

Eincz ses hours, before these 
times. 

Eindegre, own accord. 

Eine temps (d y ), before, of a prior 
date. 

Eines, in, that. 

Einglise, church. 

Ein quy, within whose. 

Einsnes, eldest. 

Bins ceo, when, unless, the same, 
rather, until. 

Bins ceux q le actor, before the 
plaintiff. 

Bins ( si) i‘ before. 

Bins tenus (V), in the mean time. 
Einsperker, impound. 

Einz, but, in. 

Einz ceo qil , before that he. 

Eim qe, before that. 

Eioms, have. 

Eions (de), of having. 

Eions (de), of his. 

Eir (V), the eyre. 

Eir, cirs, heir, heirs. 

Eiront, wander, stray. 

Eires, eyries. 

Eirie, to hatch. 

Eiri de espemons, a young brood 
of hawks. 

Eiskea, until. 
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Eissi, as. 

Etssi co cst a sorer, insomuch. 
Eissi tie por quant que, provided, 
nevertheless, that. 

Eissiiltez, ex,led. 

Fas sir, to go out of. 

Eissit, departure, exit. 

Eisso, this. 

Eist [de /'). on the eastern part. 
Fit have not. 

Fivers (de), of goods found, of 
cattle. 

Ft vos , behold. 

El y in ; nothing. 

Elbity eight. 

Elef, elcfe, dux and reflux. 

EleSy eyes. 

Eleviy chosen. 

Eleyer, (poet.), may choose. 

Elezy on a sudden. 

Elm, a gentleman. 

Eliser , to choose. 

Ellus , chosen. 

Elegger, to allege. 

Eloviaunce, allowance, con¬ 
nivance. 

Elm, helmet. 

Elve$y chosen. 

Elusy usages. 

Embandiz, emboldened, en¬ 
couraged. 

Embas, below. 

Embatent ($’), intermeddle. 
Embeasiler, to filch. 

EmbdlieSy set forth, showed. 
Embesche , impeached. 

Emblea dismes, carries off his 
tithes. 

Emblear (F), the emblements. 
Embleenty carry out of, re¬ 
move. 

Embleery a seedsman, to sow. 
Emblemy y unimpeached, unhurt. 
Embler , to steal. 

EmbleZy embles, emblees (par), 
by stratagem, by surprise. 
Embloioure ( de ), of stealing. 
Embosoigne, needeth, requireth. 
Embosoignera («7), if need be. 
Embrace, undertaken, embraced, 
purchased. 

Embracez ( ont ), have engrossed. 
Embreaser , to burn. 

Embrevurey a register. 

EmbUy drunk up. 

Embuchementy ambuscade. 

Emey with. 

Erne, emit, estimation, price. 
Emercient , amerced. 

EmergeniZy arising. 

Emfity puffed up. 

EmfauntZy children. 

Emiy ernmi, in half, in the middle. 
EmieeZy issued, sent out. 
EmineutZy impending. 

Emmiy between. 

Emmortiy become dead. 
Emmurrery to wall about. 

Emoiy emotion. 

Emoines, witnesses. 


Emologation de la court de par- 
lament , the confirmation of the 
court of parliament. 

Emony Edmund. 

E/nonity admonished. 

Enipakkur (/’), the packing. 

Emparke , emparkez , impounded. 

Emparkementy a park, an em- 
parkment. 

Emparnours, undertakers of 
suits. 

Empashment (en son), in his in¬ 
firmity, impediment. 

Empeche, impeached. 

EmpeireZy empireZy impaired. 

Empell (q V), which is called. 

Empendenty pendant. 

EmpensionSy pensions. 

Emperement, in ornamenting, re- 
pai ring. 

Eniperez (se soient)y have pos¬ 
sessed themselves of. 

Emperler, to imparl. 

Empemanty assuming, pretend¬ 
ing to. 

Empernent a champart , take for 
maintenance 

Empernour, the taker. 

Empes chenienz (por divers ), nn 
aocount of divers impedi¬ 
ments. 

Empeschable , impeachable. 

Empeschementy impeachment, im¬ 
pediment. 

Empetrer , to require, to insist. 

Empiel (ley), imperial or civil 
law. 

Empiete , impiety. 

Empire tant nequant, neither 
better nor worse than before. 

Emplo.y stole. 

Emplee ( terre ), land sown. 

Emplere , to fill, 

Empleroms, we will fulfil. 

Emplevist (se), got possession 
again. 

Emplir, to fulfil. 

Emply , implied. 

Emportablez charges, intolerable, 
heavy charges. 

Emportunement, importunately. 

Empotentz , impotent, infirm. 

Emprainct , impressed. 

Empraine , in hand. 

Emprant, borrowing. 

Empreiant , praying. 

Empreigney emprint, taken upon 
themselves. 

Emprenty borrow; also , taught. 

Emprent , who undertakes. 

Emprenty impression. 

EmpreSy pledged. 

Empresserent, engaged, hindered. 

EmpreZy empres , after, after¬ 
wards. 

EmpriantZy beseeching. 

Emprimechie/y first of all. 

Emprisy undertaken, taken up. 

Empris8ey undertaking. 

Emprtums , beg, pray. 


Empromptz, empraunt, emprant , 
borrowing. 

Empuis (rf’), afterwards. 

Empuissey may. 

Empuissonement, imprisonment. 

En, in, by, within. 

Enaager, to declare one to be of 
age. 

Enabyter, to inhabit. 

En apreSy hereafter. 

Enarer, in time past 

Enarer cea, to this time, here¬ 
tofore. 

Enavant, for the time to come. 

En oultre, furthermore. 

EnbatailleZy in battle-array, en¬ 
gaged in battle. 

Enbeverer , to water; also, a 

watering-place. 

Enbeverer (droit de), right of 
watering, or taking in water 
for cattle. 

Enblauncher , to blanch, to make 
white. 

Enblee , enblaye de ble yvemail , 
sown with winter corn. 

Enbleir , to steal. 

Enboisinera , will want. 

Enbosid , embossed. 

EnbosogneZy engaged in business. 

Enbouellecz , embowelled. 

Enbrace, encroached. 

Enbraudez, embroidered. 

Enbrever, to minute down, to re¬ 
duce into writing. 

Enca, heretofore, some time past, 

Encariez, carried away. 

Encaver, to beware. 

Encea, end , so, also, afterwards, 

Encepper , to confine him. 

Encere , yet. 

Enceynte , quick with child. 

Encha (depuis huit jours), within 
these eight days. 

Enchain , appease. 

Enchancer , to alter, to raise. 

Enchappellly crowned with a 
crown or coronet. 

Encharger , encharchees , to give itl 
charge. 

Enchase , drove away. 

Enchaser, to compel. 

Enchasconez, chased. 

Encha son, encheson , enchesson , 
enchescun, enchison , cause, oc¬ 
casion, reason. 

Enchaunterie , witchcraft. 

finchaz et rechaz , inchase and 
outchase; the right of driving 
cattle to and from a common. 

Encheircs , enhanced, made dear. 

Encheiez, decayed. 

Encherer, to enhance the price of. 

Encherisse ( ne ), do not raise the 
price of. 

Enchescune , encheisonez, enche - 
sones,encheson, punished, called 
in question, cross-examined. 

Enchiez, at, to. 

Enchi la, there. 
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Enchres , anchors. 

End, so, also, afterwards. 
Enclaimant , claiming. 

Endairsi , brought to light. 
Endarre , d'enclore, to enclose. 
Endiner del oyl {par), by a wink 
of the eye. 

Endos ( lejour ), the day included. 
Enclose , to enclose. 

Endostrure, enclosure. 

Endouez , studded. 

Endowe, pricked by a nail. 
Encoires , besides. 

Encois , before. 

Encolourerent, involved. 
Encombremen , encroachment, en¬ 
cumbrance. 

Encomiter , to be committed. 
Encon , on high. 

Encontre , meets, encountered, 
opposed. 

Encontrer {d') y to meet. 

Encontre mount , in the ascending. 
Encontre val , downwards. 
Encontrevenenty undo. 

Enconvent , enconvenandes , cove¬ 
nanted. 

Encoranement (T),the coronation. 
Encorovetz y encourage. 

Encoru y accruing. 

Encorue , encoruz , barred. 
Encoruz, encoure , encoru, incurs. 
Encoste , collateral. 

EncosteanteSy on the banks, sides. 
Encountables, to the counts. 
Encoupe y indicted, charged, ac¬ 
cused, guilty. 

EncouterabUy counter-pleadable. 
Encoutment com {aincois ), but as 
soon as ever. 

Encrecc du mond (do lour), of 
their worldly income. 

EncreceTy to accfue, to increase. 
EncreSy increase, accession. 
Encresty accrues, increases. 
Encroe , fixed to a cross. 
Encrustrenty increased. 

Encurruy come, arrived. 

Encuser, to accuse. 

Encuserez (n’), will not accuse. 
Encusement, indictment, accusa¬ 
tion, impeachment. 

Ency, therein. 

EncZy but. 

EndegeSy superannuated. 
Enddront, will endeavour. 
Endenticr (<f), to indent, to be 
made party to an indenture. 
Endette la maison {il), he had run 
the house in debt. 

Endevera y faire {ceo quit), what 
he ought to do therein. 
EndeuZy both. 

Endeyvent estre quites {quit ), that 
they ought to be discharged. 
Endiciony in diction. 

EndireZy in like manner may be 
said. 


Endirra , will declare. 

Enditementy interpretation. 
Endivronsy will assist. 

Endormer , to charm. 

Endormy (fuit), was dormant. 
Endosse, back, encourage. 
Endosser , endocer , to endorse. 
EndoUy to be endowed. 

Endreit {a feit nous) y hath made 
us amends, satisfaction. 
Endreyt, relating to. 

Endroit (Z’), without, outwards. 
Endroit, d'endreit , in right of, 
with respect to. 

Endront (en quel) y in what place. 
Enducenty occasion, bring on. 
Enduceronty will persuade, in¬ 
duce. 

Enducez {a ce ), brought to that. 
Enduirons {ne ), will not entice, 
persuade. 

Endurze , hardened. 

EneeZy have, received. 
Enemiablementy in a hostile man¬ 
ner. 

Enente , ruined. 

Enewance de drapsy watering of 
cloth. 

Enfamant {actions en ), actions of 
scandal. 

Enfamie , infamy, infamous. 
Enfauncea , erf aunt engcndra , 

brought forth or was delivered 
of a child. 

Enferges, put in irons. 

Enfermenty confine. 

Enfiace, mercy. 

Enfihy twined, twisted. 

EnfOy enfovie , buried. 

Enfondre , broke. 

Enforce , strengthens. 

Enforfety offending. 

Enformer , to instruct, inform. 
Enformesons, speeches. 

Enfortune {par), by misfortune, 
accident. 

EnfounceZy poured out. 
Enfoundrees, sunk, overflowed, 
under water. 

Enfourny , performed. 
Enfraignance, infringement. 
Enfraindrant , shall infringe. 
Enfranchise {nient), not of record. 
Enfrauncb.ee {apoi ), almost over¬ 
run with franchises. 

Enfrcindre {V), the breach. 
Enfrcnge , enfreimfe, broken. 
EnfreomSy we will do therein. 
Enfuisty deserts. 

Enfytuez {melixls enfituez ), so 
killed.* 

Engage, mortgaged. 

Engage , betrothed. 

Engager le batail , to offer battle. 
Engaigement, pledge. 

EngaineSy guarded. 

EngarnieSy withheld, surrounded, 
fenced in. 


EngauXy equal. 

Engendre {a), to be begotten. 

Engendrure, issue. 

Engetter , engeiler , to eject. 

Eng in, engheiUy enginement {mat), 
ill design, deceit, fraud, 

Enginer (pur), to cheat, defraud, 
seduce, entice. 

Engineusement, groaning, la¬ 
menting. 

Englaterra {roy d’), King of 
England. 

Englefeldy England. 

Engleschey Engles , English. 

Englecherie , proof that a person 
found killed was of English 
extraction, and not a foreigner. 

Engluerounl {se) f will fix on 
themselves the guilt of tho 
crime. 

EngneSy Agnes. 

EngraciouSy ungracious, unto¬ 
ward. 

Engravance , grievance, molesta¬ 
tion. 

Engricver , to aggravate. 

Engyn par, by deceit. 

Enhabler , to enable. 

Enhance , enhaunce , raised, ex¬ 
alted. 

Enheritants {les ), the inhabit¬ 
ants. 

Enheriteez ( est ), is entitled. 

EnheritemcnteZy hereditaments. 

EnheriteZy having an inheritance 
in. 

Enhuiller , to administer extremo 
unction. 

Enientez ,rendered null, avoided. 

Enjevin , of Anjou. 

Enimiste , enmity. 

Enjojalee , furnished, provided 
with jewels. 

Enjonty enjoining. 

EnjoyntCy joined. 

Enkcy ink. 

Enkiy thus, so. 

Enlaylla , sent thither. 

Enleisty delivers up. 

Enliy instead of. 

Enlost, in the army. 

Enmediate , immediate. 

Ennaugerunty proceeded on their 
voyage. 

Ennenti, defeated. 

EnneuTy honour. 

Ennoblement, extreme unction. 

Ennoy , annoy. 

EnnoyasteSy sent. 

Ennoyer , to send him away, re¬ 
move him. 

Ennoyez, troubled, grieved. 

EnnoySy necessities. 

Ennoy ter, enoyter , to annul. 

Ennuerenty whom they sent. 

Ennuicty to-day. 

Enombraser , to shade, cover. 

Enor (V)y the honour. 


* See Cowers Diet. Asaath. 
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JZnordeniant, in an irregular, 
undue manner. 

Enoniin ant, in or iiinat e. 

Enorez, honoured. 

Enouttre, moreover. 

Enoundez, overflowed. 

Enournez, adorned. 

Enoyter. to annul. 

Enpant, composed. 

Enparkeler, to fence in. 
Enpaynes, put to pain. 

Enp<eh:z. impeached. 

Enpeirant, impairing. 
Enpeironent, detriment. 

Enpeirez, impaired. 

Enpensione, a pension. 

Enpensones (/tc), don't intend. 
Enperi. worse. 

Enpire , embased. 

Enpleynnaunt, by way of com¬ 
plaint. 

Enploient mye (n’), do not lay 
out. 

Enplyes , employed. 

En poin, in band. 

Enpori, impoverished. 

Enporri (si), so stale. 

Enportera le realme, shall be 
king. 

Enporter heritage, to run away 
with the inheritance. 

Enportez , carried away. 

Enpres , after. 

Enpigne , took, received. 
Enprisant, desiring. 

Enpns unt, enpnez, have under¬ 
taken. 

Enprist le chymin , entered upon 
bis journey. 

Enpromptz , things borrowed. 
Enpronerount, imprisoned. 
Enprovour , proveditor. 

Enprower ( d’ ), to improve. 
Enprueez, improved. 

Enprumptu , borrowed. 

Enpus , produce. 

Enque (par), by the inquest. 
Enqrg (s?), let him inquire. 
Eqrere , to get, take. 

Enquerrez, inquiries. 

Enquerelant (nul), no plaintiff, 
no suit. 

Enquerelez , impleaded. 

Enquester, find out. 

Enquieier, disturb. 

Enquore , yet, still. 

Enracier, enracer, to pull up by 
the roots. 

Enrollment de ses lams , at the 
rolling up of his wool. 
Enrollez, folded up. 

Enroyer (in'), to grant me. 

Ens, in, within, between. 

Ens ne seit (.$?), unless it be. 
Ensanle, in blood. 

Ensarchement, an examination, a 
research. 

Ensausie, exalted. 

Ensayer, ensuer , to pursue. 
Ensealer, shut up, impound. 


Ensearesy enseires, locked up. 
Ensecchi, dried up, withered, 
Ensegie, besieged. 

Enseigne (loial), lawful business. 
Enscignementz, qualifications'. 
Enseigner, to show, appear. 
Enseignurant sur Vestat le roy, 
lording it over the state of the 
king. 

EnseintcZy with child. 

Enseiver, to serve. 

Enselle, saddled. 

Ensemble, it seems meet. 
Ensement, likewise, in like man¬ 
ner, in the same manner. 
Ensencers , censers. 

Enseniey instructed. 

Ensenser, to inform. 

Ensenses, incensed. 

Enserres, will be. 

Enservager, to enslave. 

Enserver, to subject, charge. 
Enserve y kept, reserved. 

Ensei'vee y servile. 

Enservir (ne poit Ven ), is not 
compellable. 

Enseverit ( meuz)y much better 
know. 

Enseyner, to show, point out. 
Ensi ensy, so, thus, also, in like 
manner. 

Ensi pres, so near. 

Ensi totes voies , provided always. 

| Ensier, to mow or reap. 

Ensigne , blooded. 

Ensignement, assignment. 
Ensigner y to show. 

Ensignere (en)y in teaching, in¬ 
structing. 

Ensignes, occasioned. 
Ensignition, ensignment. 
Ensimysy being. 

Ensivicnt (qe s’), which follow. 
Ensiwamesy we followed. 

Ensiwyt Upas, it does not follow. 
Ensorquetot, above all. 

Enssievant ( en) y in pursuance of. 
Enstres, entries. 

EnsUy ensuyt , s'ensient, follows. 
Ensuer , to follow. 

Ensuity hereafter. 

Ensuivanty against. 

Ensuivroit (il 5*),.it would follow. 
Ensundis, in that case, also. 
Ensure , obey. 

Ensurmett aunty suggesting. 
Ensurrer, to rise. 

Ensusy big with child. 

Ent , in, an the mean time. 

Ent, thereupon, of them, thereof. 
Ent (d’)y thereof. 

Ent, entire, whole. 

Entacher , to infect. 

Entagle, importuned. 

EntaineeZy entered upon, debated. 
EntameeSy stirred, moved. 

Entant come, signifies as much 
as. 

Entartz , burned, 
j Entaunty so much. 


Entaunt graunt, ho thereby as 
good as grants. 

Entechele , tainted, infected. 

EnteinSy understood. 

Entendable , to be understood. 

EntendanceSy attendances. 

Entendaunt, thinking, imagining 
understood. 

Entendement (/’), the form. 

Entendementz, meanings, co ■ 
structions. 

Entendiblement, fully, plainly. 

Entendre (fist lui) t made him b* 
lieve. 

Entendrey to attend. 

Entenk (jeo) y-entanks, I think. 

Entent, understand them. 

Entente, intention, claim, aim, 
plaint, count. 

Ententivement, carefully. 

Entenue , understood, heard. 

Enterceur, the party challenging 
the goods, he who has placed 
them in the hands of a third 
person. 

EnterimeSy enterinee , enterriney en - 
terin y enteriene y entire, perfect. 

Enteriner, to perfect. 

Enter mains, entre meins , in our 
hands, in his hands. 

Enternient, entirely. 

Enteynoni , hold, keep. 

Enteysant, tacitly, by saying no¬ 
thing. 

EntexeSy interwoven. 

Entient, holds. 

Eniier (al)y upon his entering. 

Entiercir } to deposit a thing with 
a third person till the pro¬ 
perty is proved. 

Entiers (et les), and entries. 

EntierSy entierenty entirely. 

Entierte , the whole. 

Entitle, qualified. 

EntraihantZy dragging, drawing. 

Entorse f entoir , entour, en tour , 
entur , about, round, concern¬ 
ing. 

Entoucher , to give a poisonous 
quality to any thing. 

Entover, to walk about. 

Ent mettra (ne se), will not inter¬ 
pose, assist. 

Entraiter ( deresonablc ), unreason¬ 
able, unjust treatment. 

EntrallieZy confederat ed togeth er, 
bind themselves together. 

Entrassemes, entered. 

Entre, above, beyond. 

Entre (a V), as far as the limits. 

Entre , encre (de), ink. 

Entreaidions lui uns Vautre, will 
mutually aid each other. 

Entrebat, an interloper. 

Entrebat (par), by interlopement, 

Entrecoftent point (ne s*) t do not 
intercoramon. 

Entredit (en temp d *), in prohi¬ 
bited seasons. 

Entreferrent, engage, fight. 
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Entretisets ( ne ), should uot enter 
into. 

Entrelas&er, to put between, in¬ 
terline. 

Entrclessant, omitting, leaving 
out, relinquishing, laying 
aside. 

Entrelesse (ne), would not pro¬ 
ceed in. 

Entreliere, to observe. 

Entrelies (se fussent), bound 
themselves together. 

Entrelignure, interlineation. 

Enireluterent , engaged together, 
fought. 

Entremeissent (se), should occupy, 
be put into, intermeddle with, 
took upon himself. 

Entrcmelles (actions), mixed ac¬ 
tions. 

Entremcllies, mixed, blended to¬ 
gether. 

Entre mellure , an intermixture. 

Entremisted inquirer , authorized 
to inquire, caused inquiry to 
be made. 

Entrendre ( fait ), to be under¬ 
stood. 

Enlreparler, to consult together. 

Entrepennent , consult among 
themselves, enterprising. 

Entreres , to be entered. 

Entrcrupt, interrupted. 

Entreste (malement),Q\il\y treated 
him. 

Entretanl, in the mean while, to 
fulfil* 

Entretz, interred. 

Entreval, interval. 

Entreuls ( d ’), among them. 

Entrevyscnt (se), have an inter¬ 
view. 

Entricate , interwoven. 

Entrignier , accomplish. 

Entromys (nous) in Vhomage,, we 
did homage. 

Entrovez, narrow passes. 

Entrour , about. 

Entrustee t increased. 

Ent tant regard (ni), neither pay¬ 
ing regard. 

Entyvementy entirely. 

EntZy enz, but. 

Envoi semen, an invasion. 

Envee , envint, sent. 

Envecr avant, to proceed. 

Enveer (facez), cause to be sent 
for. 

Enveierons (lui n ), we will not 
condemn him. 

Enveillez , grown old. 

Envenant, ensuing. 

Envenoms, have sent. 

Enveogler , to inveigle, blind. 

Enveoms, enveons , enveunsy we 
send. 

Enverce, against, towards. 

Enverrez , inquired into. 

Envers (1’), within. 

Enveyees , envoys. 


Envcyer, envoyer , emner, to send. 
Envie (ne), nor damage, injure. 
Enviroune (mat), traduced. 

Envisy with regret. 

EnvoderomSy we would have. 
EnvoegleZy blind. 

EnvoeZy become. 

Envore (iZ), he sends. 

EnvorreZy shall send. 

Envoyable, shall be sent. 
Envoyellera (potiils enjojulera), 
will provide with jewels. 
Envoyglisment ( cn), in avoidance, 
in deceit of. 

Envyurez, intoxicated. 

Enuery to enure. 

Enwer {cn), in arrear. 

Enyage, the right of eldership. 
Enz, in, within, but. 

Eoquey because that. 

Eofs, eov,eSy eggs. 

EofueSy potiils jeofnes ( geiiz ), 
young people. 

Eoins (que nous), that we should 
have. 

Eoms, have. 

Eos (al), to the use. 

Eou, he, him. 

Eours de pile, works of piety. 
Ephebe, one who is major. 
Epouvantementy excuse. 

Epposanty the petitioner. 
Epprendre (d y ), to take. 

Eps, a bee. 

Equiture, to ride. 

Equus (d') le Kile dox , until he 
hears. 

Erainenty leaving off, avoiding. 
Erany will be. 

ErantZy arantz, ploughing. 
Erberage , provision for cattle. 
Erberger , to lodge or harbour. 
Ercedekene y hersedecoiney arch¬ 
deacon, archdeaconry. 
Ercevesques, archbishops. 
Ercnvcc , the archbishop. 
Erdcront , shall aid, adhere to. 
Ere, be. 

Etc, shall be. 

Ere, erer, to sow. 

Ever, erier , to wander up and 
down. 

Eri, I was. 

Erinez % wasted, ruined. 

Eritc (V)y the inheritance. 

Erite, ft heretic. 

Ermyn, an ermine. 

Eroery ervcrj to journey, to 
travel. 

Err a, 9 hftll go. 

Erraunt traitour , an arrant trai¬ 
tor. 

Erreronty went the eyre. 
Errisementy hinderance. 

Erroign, erroneous. 

ErroiSy Irish. 

Erronty shall hear. 

Errounty go their heir. 

ErSy heirs. 

Ersoir , yesterday. 


Erty he was, it was. 

Erl (ne)y shall not be. 

Es, ez, in, behold. 

Esdpley sample. 

Esbaiez, esbaiz , esbahi, abashed, 
surprised, terrified. 

Esbaire nous (pour), to recreate 
ourselves. 

Esbaudes , emboldened, encou¬ 
raged. 

Escales, scales. 

j Escar, estate, condition. 

Escarcetee , scarcity. 

Escarlate (cT), of scarlet. 

Escarsement , scarcely. 

Escarta de bit, scarcity of corn. 

Escaudy damage, offence. 

Esceppe , shipped. 

Eschair , happen. 

Eschaisty should entreat; also 
should escheat. 

Eschant (q'il ne le) de quaunt q'il 
fait, that he did not regard nor 
fear whatever he did. 

Eschancier, to increase, promote. 

Eschaudey smothered. 

Escheenty happen. 

Escheere en maladie, fall sick. 

Escheere ( plus ), more dear. 

Eschelement (par), by escalade. 

Eschelcr, to scale. 

Eschement, shunning, bending 
from. 

Escheqiry esquaquer , exchequer. 

Escher (si), if it. happens. 

Escketerie(d'), office of escheator. 

Escheve, eschewed, shunned, 
bent or bowed from. 

Eschevery to perform. 

Eschevery eschiver , to shun, avoid, 
bend from. 

Escheu (plus)y more afraid. 

EscheUy befallen, happened. 

Eschier (d y ), to fall down. 

Eschier (V ), the falling. 

Esckire, eshire, eshuer, eshure , 
eschure, escheter, eschevery to 
fall or happen unto, to escheat, 
to descend, to fall to. 

Esckivissment; negligence, want 
of care. 

Eschiurey eschiver, eschure, esc he- 
ver y eschew y to avoid. 

Eschua, pulled down. 

Eschnable, avoidable. 

Eschuity avoided, made default. 

Escience ( leur ), their conscience, 
knowledge. 

Escient(a), knowledge, affection, 
knowingly. 

EsclaiTceSy esclaref, esclarcic , 

cleared up, expressed, settled. 

Esclariser (meus) le fet , to explain 
the fact better. 

Esclaunder, discredit, calumny, 
slander, prejudice. 

Esclore, to shut out. 

Escluse y a sluice. 

Escluse de Pasques, cluse de Paschc, 

the first Sunday after Easter. 
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Eseluz, packs, bundles. 

Kscochcr ((f), to shoot. 

Escomenge, escumeng, eicommu- 
ideation. 

Esconduit, tscundit, denied, re¬ 
jected. 

E$cotise y a sconce, a dark lan¬ 
tern. 

Eseotchours, eschorcheours, those 
who slay cattle for their skins. 

Escoter, to pay. 

Escoudirad (s'en), clear himself. 

Escort >t i doner), give him a hear¬ 
ing. 

Esaundre, escondire , to deny, re- 

ject, 

Excoureer, to run, be in force. 

Escourcer (lui), excuse himself. 

Eseourcher [pour) le parlement, 
to shorten the duration of par¬ 
liament. 

Escoutement , clearly,intelligibly. 

Escruier countre lui, oppose him. 

Escreuz, increased. 

Escries, treated of, described. 

Escriez (felons), notorious, pro¬ 
claimed felons. 

Escrin , a coffer. 

Escrine (f ), I hope. 

Escripre (a fait), has caused to 
be written. 

Escriptura ( les ), shall write them. 

Escrit , declared, proscribed. 

Escrits , directed to. 

Escriure , write, certify, describe. 

Escrover , a scroll. 

Escrowes, rolls of parchment, 
scrolls. 

Escruire (cT), to write to. 

Escryeurs , writers. 

.E’scum/nyes (cum), by an excom¬ 
municato capiendo. 

Escumers , pirates, corsairs. 

.Etaurw, each, every. 

Escuquiteur, an executor. 

Escurer , to Bcour out. 

Escus (Tor sol, a French gold coin 
of the value of six shillings. 

Escuser, prevent, excuse. 

Escusement (en), in excuse. 

Escutereit ( q'il ), that he would 
listen to. 

Escuz, excuse. 

.Esey arises de /eu, sparks of fire. 

.EW, easy, commodious. 

Esement, commodiously, an ease¬ 
ment. 

/Tsez, eased. 

Esgarde , awarded. 

Esgnrt , rsyuart (a f), judgment, 
discretion, award, with re¬ 
spect to. 

.Eay/e, eagle. 

Es jours de festes, on feast-days. 

Eskep , shipped.- 

Eskippeson , shipping, or passage 
by sea. 

Eskirmye , fighting, defence. 

Eskolt, Bchool. 

Eskuyns , bailiffs. 
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Ifts/c, esleeuz, chosen. 

Eslevera (tort), shall do an in¬ 
jury. 

.EMiJ, election. 

Esloigne, disturbed, delayed. 
Esloigiiement , excuse. 
Esloignement (pur) du payement, 
for enlarging the time of pay¬ 
ment. 

.Es/oiyner, remove from, alienate. 
Esloignez , prorogued, adjourned. 
Esmercient, thank. 

Esmerveilluz, we wonder, is won¬ 
derful. 

.EVmon, Edmund, 
i&moremenj, motion, commotion. 
Esmuz , esmeutz, moved, stirred 
up, disturbed, 
iftne yiz, eldest son. 

Esourketot, moreover, further. 
Espaigne (monsr <f), John of 
Gaunt, King of Castile and 
Leon, Duke of Lancaster, &c. 
Espdle , especial. 

Espanner le oust, to spare the 
cost. 

Espami, spared, exempted. 
Esparpilent, branch out, 

Espec , specialty. 

Especefier, to specify, to contract. 
Especeries , spices. 

Espechement (sans), without dis¬ 
turbance, impediment. 
Especiallte , affinity. 

Especies, species, kinds. 

Espee , thigh, leg, foot. 

Espeie , espeye, espye, a sword. 
Espeir (sans) de partir, without 
hope of separation. 

Espeirer, to reserve, spare. 
Espeires, impaired. 

Espelotte, expeditated. 

Espensies, specified. 

Espenz, expense. 

Esperitaux, esptulx , spiritual. 
Espermrez (n 1 ), will not spare. 
Espemies, spared, exempted. 
Esperons , spurs. . 

Esperuex (au V ), to the hopes. 
Espve, spare. 

Espeuteisoun (pur), pro expedi- 
tatione canum in foresta exis- 
tentium. 

Espeyere, a spear. 

Espiantz , having in view. 
Espiement, information. 

Espier, to find out, to look out, 
observe. 

Espier (yue), who informs 
against, accuses. 

Espies , watched. 

Espinaces (deux), two pinnaces. 
Espingle8 de boys, pins of wood. 
Espises , espousals. 

Espitau, a hospital. 

Esplee le huisses , bolt or look the 
doors. 

Espies, espleits (les), the profits. 
Espleit, needful. 

Espleit (final), final issue. 
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Espleytez, esploit, esplotec , de¬ 
spatched, answered, served. 

Esplotr, to request, to implore 
earnestly with tears. 

Esploit (<iu), in despatch of, in 
performance. 

Esploit (pur V) de parlment, for 
the despatch of parliamentary 
business. 

Esploit (pur V), for carrying on, 
for the expenses of. 

Esploit (qe Dieu /’), whom God 
preserve, give success to. 

Esploiterent, discoursed; per¬ 
formed suefi exploits. 

Esploites (etre), to be expeuded. 

Esploitez de la terre, delivered 
the esplees of the land. 

Esploitier (e), and to display. 

Esploitz (les), the services. 

Espoirance , hope. 

Esporouns , spurs. 

Espose , esposail, espousal, mar¬ 
riage. 

Espose, married. 

Espoveri , impoverished. 

Espresemenl, expressly. 

Esprovaunl ( al ), to the assertor. 

Esproves, proved, marked, 
stamped. 

Espuel , spiritual. 

Espurger (soy), to purge, to clear 
himself. 

Esquel d'argent, silver spoons. 

Esquelles, which. 

Esquers, esquiers , esquires. 

Esquieles, ladles. 

Esquunes, sheriffs, magistrates. 

Essaucier , to cherish. 

Esseketurs, executors. 

Essent, extent. 

Essentu , assented. 

Essientex, very learned. 

Essire (potiHs eslire ), to choose. 

Essoierent (que ne), that it be- 
longeth not. 

Essoirent (come ils), as if they 
were. 

Essoyer, to endeavour. 

Est, the east. 

Estaa, stands. 

Estable, a stable. 

Estable (detour), under their de¬ 
partment. 

Establissement de dotcer , settle¬ 
ment, appointment, or assur¬ 
ance of dower, made by the 
husband or his friends to the 
wife, before or at marriage. 

Establissements, acts tf parlia¬ 
ment. 

Estably, settled, appointed. 

Estache, a pier, pile, bridge, 
stake. 

Estages, estates. * 

Estaignee, a pool. 

Estalez, est alee, money to be paid 
by instalments. 

Estalls , stalls. 

Estalls, estates , tools, scales. 
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EHanche, a reservoir for fish. 
Extant z, standing. 

Extape, staple. 

Estr, being. 

Ex tat (si «), it is. 

Estat, statute, condition, health. 
Ex tat (n'y), was not there. 

Estat (en l y ), into the place. 
Estature (l y ), estatere, the beam. 
Extatut, estate. 

Estaul, firm, stable. 

Estaulx , the stalls in a choir. 
Estauncher , to stop, to put an 
end to. 

Estaunkes , stanks, dams, weirs, 
pools, 

Estauntez , being. 

Estclok (son), his clock. 

Este, ex tee (en), in summer. 

Este (la mi), midsummer. 
Estcaunce , being. 

Esteiant , standing. 

Estcient , estient , esZeyenZ, were. 
Esteille , a star. 

Esteimes (n’j esreiourw, estiemes , 
we were not. 

Estcindre, esteyndre , to extend 
to. 

Esteint , becomes extinct. 

Esteint de (qu), who were of, who 
sided wiih. 

Esteint, extent, extinct. 

Esteintz (mort), quite dead. 
Estemaunt, estemans , esteeming, 
accounting. 

Estemue, raised. 

would be sufficient, 
might be extended on. 

Extentc, extant, esteintc, extent, 
value, estimation. 

Extent (*£), extends itself. 
Estepne, Esteve, Stephen. 

Estere ovesqe le rot, en sustenance 
de sa corone, to stand by the 
king, in support of his crown. 
Esterilitat , scarcity. 

Esterlynge, a penny, a farthing. 
i^Zerniers (en), in sneezings. 
Esterz (vos), you are. 

Estes, estez, condition, estate. 
Estey, summer. 

Esteyme , estainte , estagne , eslanh , 
estonbz, esteigne, tin. 

Esteynant , (era) estenysemenl , in 
extinguishing. 

Esteyndre, to extinguish. 
Esteyncnt paye, stop payment, 
Esthabelere , to establish. 

Estiant, stood. 

Estiemes (ke present i), who were 
present there. 

Esticnes , es/ee, ee£ei‘, been. 

Estiens (nous), we are, 

Estient, knowledge. 

Estiez, stood, been. 

Estile, style. 

robbers. 

.EsZZucs Zm), by the sluices. 
Estuz, estleUy chosen. 

Estoffer , to store, stock, furnish. 


Estoier, ester, estere, estr , to stand 
to, abide. 

Estoier a (si luy) la chose perder, 
if he should happen to lose the 
thing. 

Estoiletf.es, gennets. 

( 71 c), needed not. 

Estoite, was. 

Estole, a school. 

Estoppe , close, confined, dark. 
Estorement (a),in a large quantity, 
not by retail. 

Estorer (rf), to make amends. 
Estores, stored. 

Estorie (V), the history. 

Estors , stock, stores. 

Estoua , shall be compelled. 
Estouble, stubble. 

Estovereit (lui), it would be in¬ 
cumbent on him, 

Estourtre (pour), to stop. 
Estoyer, happen, be. 

Estoyent, were. 

Estoys, stands, 
being. 

Estraites, derived, drawn. 
Estrangent, strangle. 

Estraungiez (a luy ), hath re¬ 
strained himself,hath forborne. 
Estr ay (f) hors, I will go out; 

will estrange myself from. 
Estrayssauntes , straying. 

Estre, been. 

ift/re (Z’), the existence. 

Estre ceo (e), and besides this. 
iftZrtf (VeZ Z>ien), of the form. 
2 &Zr <5 (wn'ZZtf), will be, stand. 
Estrcctement, strictly. 

Estrein, esirain , straw. 

Esireintier , to contract, take in. 
Estreiont, they stray. 

Estreites (par), by estreats. 
Estreitz, estreats, streets. 
Extremes desmolins, mill-streams. 
Estrepes, shipped, pulled. 

Estret, stands. 

Estrcte (haul), high street. 
Estreutz, extended. 

Estreygnaul (en), in eonfining. 
Estreynerye, tin-works. 

Estreyt, derived, descended. 
Estreytes, limited, contracted, 
straitened, taken in. 

Estrie (Zarown), a notorious thief. 
Estrier, writing. 

Estrifs, strifes, disputes. 
Estrippe, waste. 

Estrithing, East Riding. 
Estrivassent, strove. 

Estrivens, stirrups. 

Estroicter , to instruct. 

Estropier, to spoil, waste. 

Estudes (ea), in the museums, 
colleges. 

Estues, estuves , the stews or 
brothel-houses. 

Estuffees (noefz), ships manned. 
Estuffement (pur V) de la terre 
d'lrland . for the peopling of 
the kingdom of Ireland. 


Estuffement, stocking, peopling. 
Estuffeures , stores. 

Estumers , pirates, rovers. 
Esturens, shall choose. 

Estust, estut, esteussent, stood. 
Esuient (ki), which follow. 
Esuoies, hardships. 

Esvos , behold. 

Estroytemenl, narrowly, care¬ 
fully. 

Eswer , doubt. 

Et, hath, had. 

Et, into. 

Etsi, although. 

Eu, or, them. 

Eu tens, in time. 

Evanceant, promoting. 

Evaunt dit (Z T ), the aforesaid. 
Evangelies, Gospels, sentences 
out of the Scriptures. 

Eve, ove, with. 

Eve, evez, eue, had. 

Eu (nous e), we have had. 
Evenist , should happen. 

Eventees, burst. 

Evenues , avenues, passes. 
Eveoms, we have. 

Evertuer ( 5 ’), to attend to, to 
employ nimself, to prepare. 
Everwyk, York. 

Eves, deceived. 

Evesche, diocese. 

Eveschee , bishopric. 

EvesJty, eveslres, bishop. 

Euez, eues, had. 

Euf, eof, an egg. 

Evitier, to avoid. 

Euiz (nous) desunes , we have 
above mentioned. 

Eulx, eus, euz, yeux, eyes. 

Eulx, euls , eulz , them, them¬ 
selves. 

Evoluer , to unfold, open, turn 
over. 

Evount, have. 

Evoytemcnt, increase, advance¬ 
ment. 

Eups, use. 

Eure, eur, hour, time. 

Euree , happy. 

Eus, them, they 
Eus (a V), to the use. 

Euse, had. 

Eusez, you had. 

Eusoms (nous) eussounsy we 
have. 

Eutaule, octave, the space of 
eight days. 

EutreSy autres (flT), of others, 
other things. 

Euvres, work9. 

Euvent, have. 

Euwes, had. 

Euwez, ewez , watered. 

Eux (de), of the eyes. 

Euximes (ent), among them. 

Euyz , euys , them. 

Euz , but. 

Ew, ewe, ewes , had. 

Ewangel , evangelists. 
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Eire, had. 

Eire, them. 

AVf between them, 

iwee i^cz//. i7), he must undergo 
the water ordeal. 

Eire douce, fresh water, a stream. 
Etcet!es s geese. 

Eicoret {tnolin), a watermill 
E<ccrtcick y York. 

Eiccs, t'tcoz, waters. 

E«vr, watered. 

Etces in ponds. 

Ex yd'], from the river Exe. 
Ezalttz . raised. 

Exa ucement, advancement. 
Excitation (u/), at the entreaty, 
motion, instigation. 

Ezciterent It assise , encouraged 
the assize. 

Excusation, excuse. 

Exewsmvr (ne), will not reproach. 
Ezcussion (potixls execussion ), 
execution, production, proof. 
Exec, exception. 

Ezecuc, execution. 

Executours (les), those who are 
to put in execution. 

Except e, excited. 

Exeketour des besoignes , charged 
with the affairs. 

Exenger, exercise. 

Exersant, exercising. 

Exencick , York. 

Exes, eves. 

Ex/, any, also. 

Ezimons, exempt. 

Exon, excuse. 

Expanse , expousez, suggested, re¬ 
presented. 

Expect eroit, should abide. 
Ezpleitcr (facez), cause to be de¬ 
spatched, exercised,employed. 
Exploiterent, discoursed, acted, 
performed. 

Exploit, esploit, despatch. 
Exploiter, receive the profits. 
Exprumez , expressed. 

Extentz , extinguished. 

Exter, to execute. 

Extienter , to extinguish. 
Extimation, an estimate. 
Extinsement, extientisement, ex- 
teynsement, extinguishing. 
Extorquer , to put out by force. 
Extorter, to drive off, avoid. 
Ex^reJiru, people of the north. 
Extremiser , to administer the ex¬ 
treme unction. 

Ey, a watery place. 

Eyaunce {en), in ease. 

Eydance, evidence. 

Eyde, help. 

Eydt, aided. 

.Ey* (p), by aid. 

Eyens, but. 

Eyer (unc), a ewer. 

Eyetle, ye have. 

Eyme nous, loves us. 


Eyn'/eyre t/e meyne {de son), of his 
own head. 

Eyne f/d/tf ((/’), of earlier date. 
Ey/iesee parcener , eldest partner. 
Eynest , eldest. 

Eyn£ (ne) damage , shall receive 
no damage. 

Eyntz, therein. 

Eynzne feffment , ancient feoff¬ 
ment. 

Etynz y, when, before that. 

Eyr, the air. 

Eyres, heirs, 

Eyse, easy. 

Eysemenf, easement, 
eight. 

Ey/, shall be, will be. 

Ez, in, within. 

Ez chouses , in the things. 

Ezt, his. 

Ezplaye t spoiled. 

TffAAT {le), a measure called 
a fat. 

Fablesse , weakness. 

Fabloir , to devise stories, to pre¬ 
varicate. 

Eace (yreroere), prima facie. 
Facentz leve , causing to be levied. 
Eaceo (<*eo), has dune it. 

Fache de I'cglise (en), in the face 
of the church. 

Fachon de home, human shape or 
form. 

Eici’on, fashion. 

Eucio/i (auuun/ Ze), before the 
making. 

Euc/, committed. 

Euez, make, made. 

Faicez /aire, cause to be issued. 
Etfici, did, sent, despatched. 1 
Faict, did. 

Faicte de memoire {a), through 
forgetfulness. 

Eure, faith. 

Faiere, to do. 

Faiet, faistes , made. 

Faile, faillie , faillies , ended, ex¬ 
pired. 

Faillent (y), be omitted. 

Faiiler, to disappoint. 

Failler (fist), caused to be omit¬ 
ted. 

Faillie {soit), breach has been 
made. 

Faillons , neglect. 

Faily, omitted. 

Fain , hay; afoo beechwood. 

Faint, committed. 

Fairaginous , maslin, or mingled 
corn. 

Fa ire, to pay. 

Faire en chose, to deal in matters. 
Faire son ley, wage his law. 

Faire le difference (a), to end the 
difference. 

Fairie, fairez, to be made. 


Fairs de Germ., the marts in Ger¬ 
many. 

Fait en fait, done in deed. 

Fait en, already. 

Fait {sur le), ipso facto. 

Fait gaine, doth gain. 

Fait ( ne ) my oublier, it is not to 
be forgotten. 

Fait soy (se), is done, may be 
done. 

Faiterie {par), through idleness, 
laziness. 

Fait ours, factors. 

Faitours , slothful people. 

Faiture, faitours, making, doing. 

Failures, evil-doers. 

Faitz, fait darmes, feats of arms. 

Faiz, fais, deeds, facts, business. 

Faix , times. 

Faix , a burden, load. 

Faix , false. 

Faixime , deceit. 

Falaize, a bank or hill by the 
seaside. 

Falast , faily, failed, done wrong. 

Falent (ki), which ought to have 
been. 

Fallent {qui vos), which concern 
you. 

Falese , falise , sands, rocks, cliffs. 

Falcste,fi capital punishment in¬ 
flicted on a malefactor on the 
sands or sea-shore; perhaps 
by laying him bound on the 
sands till the next full tide 
carried him away, or by throw¬ 
ing him from the cliffs.* 

Fall, Philip. 

Falx, false. 

Fam, hunger. 

Fame , wife. 

Familier de la chauncery, a clerk 
belonging to the chancery. 

Famuler, familiar , one of his 
household, a familiar, intimate 
friend, a servant. 

Fanez esmailcz, fanes enamelled. 

Fanons ( deus ), two fannels or 
maniples. 

Fany (en), in the manner. 

Fany {ove le), with the manner. 

Faonier, to fawn. 

Far, fare , to go, to bid farewell. 

Fardel de terre , a fourth part of 
an acre. 

Fare (fut), was done. 

Farou, pigged, farrowed. 

Farroms aver , we will cause to 
have. 

Farce , a faroe. 

Fas (voi/*), do unto you. 

Fasoms {nous nous), we will make 
ourselves. 

Fast , was. 

Fasunt {ne) mes, do not set. 

Fat, fate, destiny. 

Fat , does. 

Fate , fatz, made. 


• Britton 257, b. Mir. 248. Hengham 87. Cowel. 
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Fate ( poi ), little done. 

Fatou, a factotum. 

Fau, n beech'tree. 

Faucer choses , false things. 
Fauches , mowed, lopped. 

Faude, faulde , a pen or fold for 
sheep. 

Faverer, February. 

Favie (a), to do. 

FauzMc/ii, favour. 

Fauisses pleints, false plaints. 
Faulra , will fail. 

Fault (a), want of. 

Fault environ, comes to, amounts 
to about. 

Fault.ant, making default. 
Faultez , failed of, falsified. 
Faulton, want. 

Fault out y complaining. 

Faunt (en cy), so born. 

Fause , damaged, spoiled. 

Fauser , fauxere , faucher , to fal¬ 
sify, counterfeit, forge. 
Fauseours , fauxiers, counterfeit¬ 
ers, falsifiers. 

Fausine , falsity, deceit. 
Fausinerie, fausserie , the crime 
of falsifying or counterfeiting 
the coin or great seal. 
Fausissons , should make default. 
Faust, fait , was made. 

Faustrer, to deceive. 

Faut, fails. 

Paw/ (Za), the end. 

PawZ a veir, we must, or it is 
needful to see. 

Fautoures , slothful, idle people. 
Faulours , abettors. 

Fauxa mie , he condemned. 
Faymes, we caused. 

Fayn, hay. 

Fayn , a. weasel. 

Faynent, pretend. 

Fay re, four. 

Fay tours, vagabonds. 

Pnz, make. 

Pe, fee. 

Feablement, bona fide. 

Feats, faithful. 

Feare , to make. 

Feasors de draps, cloth-workers. 
PeaZ, done, deed. 

Pea/ ZZuVw), good deeds. 

Pea/ («), and it is to be. 

Feaw, fire. 

PefiZe («i), in so poor a condition. 
Febles , weakness. 

Pec, fire. 

Feces f, made. 

Fecioms (com nos), as we would 
do. 

Petfz, /ee/z, fees. 

-Pee (a) seyser , hath caused to be 
seised. 

-Pee (d'asc), of any woman. 

Feel et leel, faithful and loyal. 
Feelement, faithfully. 

.Peer, fear. 

Peer (a resona&Ze), at a reason¬ 
able price. 


Peea (faun/), as often. 

Pee/, /ea/, made, done. 

Feetes, deeds. 

Peez, /eeZz, pensions, fees. 

Peez (au/re), heretofore. 

Peez (^Zwswrs), several times. 
Feffre , enfeoff. 

PeZ, faith. 

Feibles (les plus), the worst. 
PeZZe, daughter. 

Feimes, feismes , caused, made, 
took. 

Feindront (qe se), who shall make 
excuses. 

Feins, fene, hay. 

Feint, pretended, feigned, slack¬ 
ened. 

Feires, fairs. 

Feirte, fealty. 

Feisiens, we did. 

PeZsZwes covcnentes, entered into 
covenants. 

Feisours , makers. 

Feissent (jurees se), should be 
sworn. 

Feissent (s y ils ne ), if they should 
not make. 

Feistis (quevous), which you did. 
Feit (unt) entendaunt au peuple, 
have made the people believe. 
Feivrc, fever. 

Feiz (une), once. 

Felasie per fault (potiHs sault), 
by leaping from, by being cast 
from, the rocks or cliffs. 
Felesheppe , fellowship. 

Felon neusement, feloniously. 
Felypp , Philip. 

Femes liverer , we caused them to 
be delivered. 

Fenal , the season for cutting 
hay. 

Fendue , struck. 

Fene , bay. 

Fentua, fled. 

Feoblesce(la) detour poiars et sens , 
the weakness of their abilities. 
Feor, to make. 

Feous , faithful. 

Feoson, manner, degree. 

Per, but. 

Per (a), to make, to repair. 

Per (a) de guerre, in a warlike 
manner. 

Ferdekyngs, firkins. 

Fere, ferre (a), to do. 

Fere , to be mad, distracted. 
Ferges (en), in irons, in fetters. 
Feriage, a payment for crossing 
a ferry. 

Feries, feasts, festivals. 

Feries de Fasche , the festival of 
Easter. 

Feriours, f'errors , assaulters. 

Fertinges (de), of a farthing. 
Ferme, confirms. 

Ferine pees, firm peace. 

Fermail crois, vermilion crosses. 
Fermaille, a buckle, clasp, button, 
also a chain, enriched with 


pearls, precious stones, or ena¬ 
mel, with which ladies en¬ 
riched their head-dress, to keep 
it fast. 

Fermatx , shut up. 

Fermetez , farms; also securities, 
strongholds. 

Fermental, fermeme, confirmation. 
Fermez, fastenings. 

Fer mis tier, wage. 

Fermure, fastening. 

Fernist sa ley, performed or made 
his law. 

Feron, will act. 

Ferrant (selonc la); a la ferant , 
according to the proportion. 
Ferrement, iron-work. 

Ferrent (le), did it. 

Ferri, Frederick. 

Ferriemes , we will cause. 

Ferreur (south), under lock. 
Ferruere , the shoeing of horses. 
Ferthyng , a farthing. 

Fer Ire, shrine. 

Ferve, great heat. 

Feme , stroke. 

Ferum, firm. 

Fesables , to be made. 

Fesauns , fesantz, pheasants. 

Feses , done, performed. 

Fesistres, you did. 

Fesomes , fessuns, we make, do, 
perform. 

Fest, feste, feast. 

Fest (poent aver), might have 
made. 

Feste , do. 

Festivables (tenent), hold as festi¬ 
vals. 

Fesure, make, making. 

Fet , fetes , was, had been, caused, 
done, made; the fact, deed, 
business. 

Fet pas (ne), does not make. 

Fet a demander , was to be de¬ 
manded. 

Fete d'archerie (le), the excise 
of archery. 

Fetes , kept, watched. 

Feth, covenant, faith. 

Feth (ly seynt), be made to him. 
Feth (tote), always. 

Fetz, deeds, grants. 

Feve, zeal, late. 

Feverez, February. 

Feves, pulse, beans. 

Feville (sus la), upon the leaf. • 
Fevre (en temps de), in the time 
of the fair. 

Feu, chimney-hearth. 

Feu , was. 

Feuaile , feueile , fuel. 

Feud , a fee or reward. 

Feu (argent), pure silver. 

Feur (au), after the rate, in the 
fashion of. 

Feute, feust, should be made, was 
Feur ( seu ), had fled. 

Feurent tombes (q^e), who fre- 
• quent tombs. 
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^rurs, manners. 

'ussirns, have been. 

'eu?t % act. 
r eu*t % fast. 

/7ms', wood. 

Ffust (sur /<■) Jr* /a crot/s que tou- 
ckons, on the cross itself which 
we touch. 

Feust nostrc fitz, our late son. 
Feui, son. 

Feutfy fealty, allegiance. 

Feuz % late. 

Fnccre, to dig. 

Fey. faith. 

Fry, dyets, deeds, actions. 

Feym, feyn, famine, hunger. 

Fey me* \qe hmj), as we did. 

Feyn, a fine. 

Feytiy hay. 

Feyne, feigned. 

Feyne ( se ), pretend, scruple, de¬ 
lay. 

Feynt feff a collusive feoffment. 
Feynt (que ent se), which has 
been made. 

F fi yres, fairs. 

Fez , fees. 

Fez, actions, done, made. 

Fez (san), his son. 

Fez (a la), sometimes. 

Fezt (frets), three times. 

Fezer (a), to make. 

Fiables ( gentz ), persons of credit. 
Fiancer (per), by pledging his 
faith. This was allowed a 
poor man, or a foreigner, who 
brought an action, because he 
could not find pledges to pro¬ 
secute. 

Fianchie , trusting, confiding in. 
Fianssassent, should make sure, 
should pledge. 

Ftasmes tant, did as much as. 
Ficker, to fix. 

Fidz de chevalers , knights’ fees. 
Fie, fee, salary. 

Fie (de), of the fee. 

Fie (en ), in fee. 

Fie par fei, affirmed by his faith. 
Fiebles, good, fair, honest. 

Fife, time. 

Fief (est), is possessed. 

Fielle, daughter. 

Fiene, hay. 

Fieni, trust. 

Fier (ne poems), we cannot trust 
to. 

Fier ( armurts de), armed with 
helmets. 

Fier de guerre (a), as in time of 
war, in a warlike manner. 
Fiere en ley, brother-in-law. 

Fier ent (le), made, did it, caused 
the Bame. 

Fierges, fetters, irons. 

Fierment ancore, fast anchored. 
Fieront ( que rien »’), who did 
nothing thereupon. 

Fiertre (le), feretrum, a case in 
which the body of some saint, 
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or relics, was laid up, a shrine, 
a bier. 

Fiest {del), such business. 

Fieu de chevalier, knight’s fee. 
Fieuz, fiuz, filh, son, 

Fieic, fire. 

Fieiv tenants, free tenants. 

Fiez, fees. 

Fiez, time, times. 

Fiblez , weak, feeble. 

Filace (en), on the files. 

Fil del ewe, middle of the water. 
File, thread. 

File (haut), high tide. 

Fileresses , spinners. 

Filg, son. 

Filicer, filizcr. 

Filles, snares. 

Fillie, filie, daughter. 

Finable (pees), final peace. 
Finablement, finally, totally. 
Finance, fine, subsidy, ransom. 
Finant, ending. 

Finaunce ( pur), for fines. 

Fineez, ended. 

Finesse, fineness. 

Finies , fine. 

Fins, differences,determinations. 
Finz, son. 

Fiont , made. 

Firger , to put in irons. 

Firmaille, a link, a chain. 
Firmalx, locks. 

Firm re , firmur, a pound, a close 
place. 

Firmite , a stronghold. 

Firont (lui) entendere , make him 
understand. 

Fis, caused. * 

Fis (que jeo), which I did. 

Fisckez , fixed. 

Fisechiens, physicians 
Fis send, should make. 

Fist (se), was made, was in force. 
Fit, paid. 

Fit ascavoir, it is to be known. 
Fites, sons. 

Fitz (les), the fees. 

Fiuz, fitix, fiz , son. 

Fiuz, done. 

Flair , flaye, to blow, blown. 
Flecker, a bowyer. 

Flescher, fleschier (sanz), without 
swerving, without favouring. 
Fleuret (le), the foil or foin. 

Fleurons, flowers. 

Fley, a river. 

Flick, flocke, an arrow. 

Florein d'or, a florin of gold. 
Florons, flourons, flowers. 

Flos, flot, a flood, a river. 

Flot § reflot , ebbing and flowing. 
Flot (un ebbe et un), one ebb and 
one flood. 

Flote, fleet. 

Plotter , to float or swim. 

Flotus, little vessels. 

Flour Delys (les quatre), the four 
princes of the blood, viz., 
Philip, Duke of Orleans; John j 


Lewis, Duke of Anjou ; John, 
Earl of Poiotiers, afterwards 
Duke of Berri; and the Duke 
of Bourbon: four of the host¬ 
ages left in England for the 
performance of the treaty of 
Bretigny, signed the 8th of 
May, 1360. 

Foder , to feed, to dig. 

Foe sul Deu, except God alone. 

Foer , market-price. 

Foer, to dig. 

Foer (at), in like manner as. 

Foercher par essoigne, to fourch 
by essoign. 

Foes, foez, fees. 

Foetke ( deus ), twice. 

Foial (home), faithful man. 

Foialle entent, true intent. 

Foials, subjects. 

Foialtee , fealty. 

Foiance , digging. 

Foier , to do, to enjoy. 

Foies , digged. 

Foiet (toutz), always. 

Foietk, foitz (a la), sometimes. 

Foil del eoket, letter of cocket. 

Foill, a counterpart of an instru¬ 
ment. 

Foilles, foil, leaves, sheets. 

Foinesun, founesloun (en temp de), 
the season when the hinds 
bring forth their young, fawn¬ 
ing-time, fence-month. 

Foins (come ore), as we now do. 

Foir (a la) accqras in, in manner 
of, resemblance of, 

Foite de le record (ad le), at the 
foot of the record. 

Foites , deeds, writings. 

Foith (a tant de), as often. 

Foith (un), once. 

Foison grant des vitailles, a great 
quantity or store of provision. 

Foit (bonie ), good faith. 

Foil notoire, openly done. 

Foie, fol, foolish, bad, foul. 

Folement, foolishly, indiscreetly. 

Folies , leaves. 

Foly, foolishness, ignorance. 

Fomol appel, a vexatious ap¬ 
peal. 

Fomollement, vexatiously. 

Fonde de lettres, in virtue of 
letters. 

Fonde ( suffisant ), sufficient power, 
authority. 

Fonge dent, foretooth. 

For, fnrse, fore, force, but. 

For sulciaunt, excepting. 

Forbanir , to banish. 

Forbore, excludes. 

Forboins (es), in the suburbs. 

Fore (un), a box. 

Forcke, force. 

Force, force, form, virtue of. 

Force du realm, the Btrength of 
the realm. 

Force (en noire), in our army. 

Force (a), of necessity. 
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Force ley (est un), it is a hard 
law. 

For ceaus , bat those. 

Forhe , force. 

For dorr a, shall bar. 

For dor roil, should bar. 

Forclos, forecloses, excludes, de¬ 
prives, bars ; estopped. 

Fore (en la ), in the market-place. 

Forein, foreigns , foreigners. 

Fores, forests. 

Fores ( les ), the customs, privi¬ 
leges, forms. 

Foreingent, adjudged. 

Foreyn ( en), out of the lord’s 
jurisdiction. 

Forf, forfeiture. 

Forface , forfeit. 

Forfist, forfeited. 

Forjit , forfait, offence. 

Forger {potent), may frame, con¬ 
trive. 

Forgerent , have contrived. 

Forgoor de faire , set about mak- 
ing. 

Foringes, ousted, forejudged. 

Forejuge , forejudged. 

Forjurer, to forswear, abjure, re¬ 
nounce. 

Forjure (a), to be barred. 

Forjuogeablc, disabled. 

Forke , but. 

Forment , grain. 

Forment, greatly, forcibly. 

Formenteles , formal. 

Fornage {a), for fournage, for the 
oven. 

Fornisscments, formeismes , fra¬ 
ming. 

Fornissors , framers. 

Fornist (se), is performed, exe¬ 
cuted. 

Foront , shall cause. 

Forrein circle , nutward circle. 

i^ora (a£), with force. 

ifars la forest, outof the forest¬ 
ers desquellei leltres (par), by 
force of which letters. 

Forsablement , forceably. 

Forsclore , to foreclose, to seize. 

/ors (/<zwons), bind ourselves. 

Forselet, fortelet , forturesce , a 
hold, fortress, fortlet. 

Forsjuge pas (ne), ought not to 
prejudice. 

Forsprendrc, exception. 

Forsprent , excepts. 

Forspris, except. 

Forssant , press, compel. 

Forsuire (qil) la courts, that he 
be forejudged by the court. 

a i/n clyent , hard upon a 
client. 

(# se ferroit assez), he will 
enter into a sufficient obliga¬ 
tion. 

Forte chose , a hard thing, case. 

Forlunemmt, perhaps. 

Forvciast de ricnz t mistake any 
matter. 


Forveier hors de lyne (sil vorroit), 
that he should stray out of, 
deviate from the line: should 
degenerate from. 

Forz, strong. 

Fos, but. 

Fosse, a ditch, pond. 

Foster , a park-keeper. 

Foticls, foolish. 

Fouage , chimney-money; a tax 
imposed by the Black Prince 
on Guienne. 

Fovagle, foveant, digging. 
Fouayne, a pit; digging. 

Fouler, foivler aux pees, to tread 
down, to tread under foot. 
Fouler , to dig, to cleanse. 

Fovlle, oppressed. 

Foulions, fullons , fullers. 
Foundemcnt , foundation. 

Foundez , foundered. 

Foundue, melted down. 

Forms dc baptesme {de), from the 
font. 

Fount , belong, do, perform. 
Fount ( au ), at the bottom. 

Fount a dr ere, are in arrear. 
Founz , fountain. 

Fovoyle, foueil, fuel. 

Four, a baking-oven. 

Fourche, to delay, put off. 
Fourches, stocks, pillory. 
Fourme, baked. 

Fourmee , informed against. 
Fourmr, form. 

Fourmes {robes), robes made up. 
Fous nastres, fools born, idiots. 
Fouts, it behooveth. 

Fow {quarer ), dug in his quarries. 
Fowalles , fovoyle, a un astre , fuel 
for one chimney. 

Fower, to cut down, to dig. 

Foy {en bonne), in bona fide. 
Foyables, faithful. 

Foyder, to dig. 

Foyne, foine, a polecat, a wood- 
martin. 

Foys ( per), by turns. 

Foys ( pur), the agreement, or 
covenant. 

Fra (ne), will not make. 

Frache, freight. 

Fraile , a basket. 

Frainc, a bridle. 

Fraint, should do. 

Fraiz, frais, fruez, charges. 

Fruct , frank-tenement. 

Frankises, franchises. 

Frans , free, quit. 

Frap de gents (trop de), too great 
a retinue of people. 

Frarie, fraternity. 

Fraude, foldftge. - 
Frauldres , frauds. 

Fraunche ley, libera lex , frank or 
free law; so called to distin¬ 
guish men who enjoy it, and 
whose best and freest birth¬ 
right it is, from them that by 
their offences have lost it, as 


men attainted in an attaint, 
in a conspiracy upon an in¬ 
dictment, or in a prcmunire, 
&c. 

Fraunchese, franchise. 
Fraunchement, fravchment, freely. 
Fraunchise , freedom, liberty. 
Fraunk sengler , a free boar. 
Fraunk tor , a free bull. 

Fray, made. 

Frayent ( qils ), that they would 
act. 

Frea, will perform. 

Frcallc , frailty. 

Freccis, a Frenchman. 

Freatz (ne), will not make. 

Frees, brethren. 

Freez, frees, fres, expenses. 
Freetz, tv ill do. 

Freincs, fresses, young ash-trees. 
Freintes, broke open. 

Freit , freight. 

Frenges , fringes. 

Frere de bast, a bastard brother. 
Freds, frerez, brethren, friary, 
brotherhood. 

Fresche , fresh. 

Freskement, friquement,freshment, 
directly, lately. 

Fresque , sudden. 

Frettez,frctte, freighted. 

Freyetes , broken. 

Frie ( le ) des salmons, the fry of 
salmons. 

Fdens, should do. 

Frier , fryer, brother. 

Frischc, fresh. 

Froise , broken in pieces. 

Froit, frost. 

Froms, we will make. 

Frospris, except. 

Frounts, they make. 

Fruez , fruits. 

Fruisse la pais , break the peace. 
Fu, I was. 

Fu, fire. 

Fuaunts , refusing, 

Fuax, false. 

Fuayl, fouoyle, fowalles, fuel. 

Fue, fire. 

Fueer, fleed. 

Fuelle, a daughter. 

Fuer, to drive away, chase. 

Fuer, flight, fled. 

Fuer, to avoid. 

Fuer (au) du temps, in propor¬ 
tion for the time* 

Fueront, were. 

Fueust, was. 

Fugeree (satain), figured satin. 

Fui, were. 

Fuison, foison , plenty. 

Fuison (grant), great quantity. 
Fuist, strong wood. 

Fuit (ne soil), be not made. 

Fuitz (que se port pur lei), who 
pretends to be the son. 

Fullours, fullons, foullons , ful¬ 
lers. 

Funche faire, a free fair. 
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Funder. to ground, found. 
Fundement. found:)tion. 
Fundemcnts. chief rules, grounds. 
Funt, do. 

For (/*•.«), the gallows. 

Fur. Juroms. were. 

Furchrsces. forks. 

Ft<ret, a ferret. 

Farter, February. 

Furit y was. 

F>;rk\ but. 

Fur mage, cheese. 

Far meat, wheat. 

Funi i. performed, executed, 

given, framed. 

Farmscz, execute, despatch. 

Fuse sung, bloodshed. 

Fust, lie tied. 

Fust, jus, wood. 

Fust, fitz [crot/sde), a wooden cross. 
Fust, should be. 

Fust (aroite), had been made. 
Fustage (arbres), old high trees 
of the forest. 

Fusunt (ne), were not. 

FutZy fustz (yros), great trees, 
timber. 

Fut (metlre a), set fire to, 

Fu 4 yj\ a fugitive. 

FuumSy were. 

Fuyeur , a runaway. 

Fuyt, fate, flight. 

FutZy fuyZy son. 

Fyere ( ne poems de tut ), we can¬ 
not at all confide in. 
Ft/eSyfycZy times. 

Fu m, dung. 

Fyriy end. 

Fynable disheritancey to the utter 
disinherison. 

Fyne (del osse al)y from the bone 
to the fin. 

FyneSy fineness. 

Fynnen, a fountain. 

Fyrene, made. 

Fyrent, confided in. 

Fyno (my8 a)y lighted up, set on 
fire. 


E, glee, grace, favour. 

Gaty glove. 

Gnty gundy great. 

Gree, grant, agreement. 

Gadounty that then. 

Gaeres de value t of any value. 
Gage ( en ), in mortgage. 

Gagery to deposit, to engage or 
undertage, to wage. 

Gagerie , gagierey pledge. 

Gagety gages, „ sureties, fees, 
wages. 

Gagez (eient ), have any wages. 
Gahin, gaing , gaaing , the autumn. 
Gaigeries, gaigenes , impignora- 
tions. 
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Gates, gaiyes (lour), their salaries, 
wages. 

Gaigier (dc ), of gain. 

GuigierSy hirelings. 

Gaignagpy gaignere , wain age. 
Gaignarie, get inert/, husbandry. 
Gatgne (nostre), our own ad¬ 
vantage. 

Gaigncr, to obtain by husbandry. 
Gainers (a), to be gained. 
Gaignes (des), the gains, profits. 
GaigneurSy the captors. 

Gaille, a jail. 

Gainey gaignent ( que ), who plough 
or till. 

Gainure, tillage. 

Gairenner (count de ), Earl of 
Warren. 

Gaistementy waste. 

Gait, guaite (fist), kept watch. 
Galbelton, Gallbetten. 

Galeey galeis, galley, galleys. 
Galcysy France. 

GaleySy Calais. 

Galeys ( Gaill. dc) y William de 
Waleys. 

Galles) Galeys, Wales, Welsh. 
GalogeSy galoches. 

Galoie, galee , galley. 

Galynes, galines, cocks, or capons. 
Garter , to gain. 

Gantier , a glover. 

Gants, gauntSy ganz, gloves. 
Ganiidtr, to defend, maintain. 
Gar, guards. 

Garant, a warrant, commission. 
Garauntage , warranty. 

Garc de ckre } warranty of charter. 
Garbes, sheaves of corn. 

Garbs, clothing, vestures. 
Garceons, servants, journeymen. 
Garda la , the award. 

Garde (ta), the wardship, the 
judgment. 

Garde (la) Famdon , the ward of 
Farringdon. 

Gardein , constable. 

Garden ( seignour ), lord-keeper, 
lord-warden. 

Garder (les ), the judgment. 
Garder , to watch, preserve, to 
take care of, to cultivate, to 
observe. 

Gardes (Cur de), court of wards. 
Gardes vovstre challenges , look to 
your challenges. 

Gardiouns, take care. 

Gardior, guardian. 

Gardure gardeiny (en le ), in the 
keeping. 

Garety fallow. 

G-aree (ierre ), old fallow ground, 
Gvresvn, recovery. 

Gareison, a reward, a support. 
Garenner, to prohibit. 

GargauSy chattering. 
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Gariynier, to till. 

Garinthes, the fur of the legs of 
hares. 

Gar iso un, gar nelson, garnisons , 
gamy , the providing for the 
castle, &c. 

Garisun , garison , support, main¬ 
tenance, revenue. 

Ganz, gams, garri , restored to 
health. 

Garnementz , garments. 

Garner , gamisher, to warn, sum¬ 
mons. 

Garnesie , Guernsey. 

Garnestor garnison (le), the officer 
who was to provide victuals, 
arms, &c. for the support and 
defence of a castle, &c. 

Garnestour, garnesture ( ensa ), in 
his office of garnestor. 

Garnesture de chatel (en), to¬ 
wards supplies for the castle. 

Garnesture du chastel (en la), 
within the precincts of the 
castle. 

Gamier (sans), without first ac¬ 
quainting him. 

Gamis . paid. 

Gamishemcnt, garnissement , gar - 
nishanty garnyseint , warning, 
summons, notice. 

Gamy, informed, to have notice 
of. 

Gamy de sa maladie , cured of 
his illness. 

GarniZy provided. 

Garranty protect, 

Garranty guaranty forty. 

Garranticy a justice’s warrant. 

Garrantizables, ar& to be war¬ 
ranted, proved. 

Garranty, garrenty , warranted, 
proved. 

Garren , yarene , garreyn , garrayn , 
a warren. 

GarretereSy garters. 

Garrison (le) imprist, took upon 
himself the cure. 

Qarsettes, girls. 

Gar sonnet, they draw. 

Gart , keep,.perform. 

Gart (uos), preserve you. 

Garth , a yard, garden, or back¬ 
side. 

Gar 2 on a pee, a foot-boy. 

Gascher , to row. 

Gasconche, Gascony. 

Gastel (2e), wastel bread. 

Gaster , to waste. 

Gasline , waste ground. 

Gastors, wasters. 

Gas!, wastes. 

Gat, a gate. 

Gaul, garlic. 

Gaule haut, gule of August.* 

Gault, yaut, a forest. 



* Dr. Brady says he could not tell what wae meant by Vandemaigne Gaule haut; but I apprehend it ifl the 
day of the date of the record published by him, and that that day was the 2d of August, being the morrow 
after the gule of August. Brady, vol. ii, p. 199. 
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Gouterent , gaiterent , intended, lay 
in wait. 

Gauntz , gloves. 

Gaway, Galloway. 

Gaweleynes (le cor^os cfc), the per¬ 
sons of the people of Galloway. 

Gayguasmes , gained. 

Gaynage or wainage, all the 
plough-tackle, or implements 
of husbandry, of the villain, 
countryman, or ploughman, 
which were to be privileged 
from distresses or seizures for 
fines or amercements; for if 
they were distrained or seized 
on such account, he would be 
disabled from carrying on his 
employment of agriculture, 
contrary to the fundamental 
liberty of subjects, who were 
so to be mulcted, fined, or 
amerced as should punish 
them but not break or undo 
them. 

Gayne (hors de), out of the sheath. 

Gayner , to till. 

Gaynerie , gaynure, tillage or till¬ 
ing, or the profit raised by 
tillage. 

Gaynou'rs, the tillers. 

Gay ter la mort> to wait for the 
death. 

Gc suy ( que ) et ceray , that I am 
and shall be. 

Geans, people. 

Geast , a guest. 

Geaule , a jail. 

Gchennet , to avoid. 

Gr.his (eient) de eux mesmes , have 
the government of themselves. 

Gchis (il est), he is forced. 

(Heist, lies, resides. 

(Heist ( lour ), their accommodation. 

Geitant, wasting. 

(Heldables, liable to be taxed. 

Gelcyns, gelyns , hens. 

Gelosie , fondness. 

Gelure ( daede ), Duke of Gueldres. 

Goners , kinds, species. 

(Henices , heifers. 

Genie , genx (ma), my people. 

Gentez ( les ) dupeople, the parlia¬ 
ment. 

Gentieux hommes, gentlemen. 

Gcntiseme , a gentlewoman. 

G^ZZZesse, the nobility. 

Genulera, shall kneel. 

Gentz de mestire, masters of 
trades. 

Geolc, a cave, a prison. 

Geo Her , a jailer. 

Gerdin, a garden. 

GVre, war. 

Gcresie, Gereseey , Jersey. 

Geril, disorder. 

Gernettes, garnets. 

GWmcws, garrisons. 

Gcrpit, avoided, abandoned. 

(Hers (qils ne doutent ), that they 
are not afraid to take. 
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Gersonent (ne), do not rack. 
Geskerech , the month of August. 
Gest , yeast. 

Gest , yeZZe (Ze), the behaviour. 
Gesta, carried away. 

Geste , a guest. 

Gestez , wasted. 

Gestoient somons, who had been 
summoned. 

6 reZ (cr), hath begotten. 

G'eZZeis, ^ete, jetties. 

Getter ceo la en hochpot , to throw 
into hotchpotch. 

Getter , ye^er (Ze), to secure, to 
indemnify him. 

Gettere , to cast. 

Gettez defeyn , cocks of hay. 

Gettu , thrown, cast. 

GVyrces, sheaths. 

Gharand , warrant. 

GWe, gilide. 

G^'e, governed. 

Gienz, people. 

G r Zew, a Jew. 

G r Ze, yi, I, I myself. 

Gihall, Guildhall. 

Giloux, jealous. 

Gbjp5e7T?/7?yes, harness for girdles. 
Girome, Jerome. 

Girra , shall lie. 

Gisarme, a military weapon like 
a lance, or long bayonet. 

GWr (jtuzr) ZwZ oz>e?’Z, to lay him 
open. 

G^Z (<?*), who is buried, who 
lies. 

Gistance , casting up. 

Gistes, cast up. 

Glebe, a piece of earth or turf. 
Gleyves , swords, bills. 

Glises , churches. 

Glosgu, Glasgow. 

Glyn, a valley. 

Godeiz d'or , goblets, mugs of 
gold. 

G ombre, rejoice. 

Gommc, gum. 

Goor, a watery place. 

Gopiele, ^o^z'Z, goupil , gupil, a fox. 
Gores de seney , days of recrea¬ 
tion. 

Gorre , a sow. 

GW, yom, a stream or 

pool, a watery place, a weir, 
a fish-pond, a ditch, a dam, a 
gorse. 

G^oZ, a sluice, drain, or ditch.. 
Gouette , a drop. 

Goule d’Aoust, the gule of 
August, or the first of August. 
Goune , gown. 

Gourt, a watery place. 

Gous, a dog. 

Goy, God. 

Goy , lame. 

Grace de founder , leave to found. 
Graera , will agree to. 

Graffer , a notary, a scrivener. 
GVam (en), in grammar. 

Gramaci , great mercy. # 


GRO 


Grant , graunt, grauntz, great. 
Grant, when. 

Grant seal , great seal. 

Grant bank le roy (les justices 
deu ), the justices of the king's 
high bench. 

Granfe (le teygne), take it for 
granted. 

Grants, grauntez, granted. 
Grantterries , nobles of the 
realm. 

Grantz, graunts, grauntez, graints , 
great men. 

Grase, grass, grace, favour. 
Gratentement, readily. 

Gratiffie (ont), have approved, 
confirmed. 

Grava, grave, a grove. 

Graver, to grieve, aggrieve. 
Graument , a great deal. 
Graundour, extent, size. 

Graunta (il) , he promised, agreed. 
Grauntez , grants. 

Grauntiers , grannterz, to bo 
granted. 

Graynour, granour, great. 

GVe, yree, favour, grace, concern. 
Greable, voluntary. 

Greantz, we grant. 

Gredirnes , gridirons. 

GW, yrey, consent, satisfaction, 
accord, agreement. 

GW, yre (cfe), voluntarily. 

GVee {par), by agreement. 

Greei, agreed to. 

Grees (des), of the parties ag¬ 
grieved. 

Gref, grievance. 

Grefs , grievous. 

Greignour , greynour, grendres, 
greindre, more great, greater. 
Greit , greeteth. 

Greiver , to affect. 

Greivure , greverement, more 
grievous, heavier. 

Gremercy, great mercy. 

Greo, gres , satisfaction. 

Gres , great. 

Gresle, filled. 

GVcssame, fine. 

Greve neni (ne), there is no da¬ 
mage. 

Greve {en), in trouble, affliction. 
Grevoir , to aggrieve. 

Greyn ( boef peu de), a corn-fed 
ox. 

Greyne, gr eigne , grain. 

Grie, agreement, satisfaction. 
Grief, grievance. 

Griefs, gries , grievous. 

Grieuei, on the shores, banks. 
Grieux, Grieu, Grigois, Greek. 
Grigner, greater. 

Grith, peace. 

Grithstole, a sanctuary. 

Gro, grosse, fat, great. 

Groinure teumain (en), in greater 
testimony. 

Gromet ( un), a seafaring boy. 
Groos (en), in gross. 
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Gros homes* men of quality. Guytemens de royes et de che?nins t 
tiros nature* general nature. destruction of roads and high- 

tiros point* principal point. ways. 

Gross cm nit ensient, great, quick Gut/sc (la (Tarmes), the custom; 

with child. law of arms. 

G rosscours, bickerings, affronts, Giver* war. 

ill will. Gtvyene, Guienne , Aquitaine. 

Grossier, to grow big. Gy lour* one who deceives the 

Grossmrnt , generally. court. 

Grossome* a tine at entrance. Gypwyz, Ipswich. 

Groiz, groats. Gy rues* Jews. 

Grume* gran* all sorts of grain. Gyser* to lie down. 

Guannys, husbandmen. 

Guarisoti* the cure. 

Guascon, a Gascon. ZJQ, hath, have. 

Guay* ffuey (au), to the key of Haber* to have. 


the river. 

Gueet apent (omieide de)* wilful 
murder. 

Gueir , to take care, to see. 

Guel ceux (au), to the care of 
those. 

Guelle* throat 

Guerdon , a bargain, a reward. 

Guerdonnez , rewarded. 

Guerniers,gamier s, garners, store¬ 
houses. 

Guerperent p mort* left him for 
dead. 

Guerpi* guerpyes* gueppe* aban¬ 
doned, left. 

Guerra , shall plead. 

Guerres* hinders. 

Guerritt (sil en)* if he be cured 
of it, 

Gucrroier* guerryer* wage war, 
go to war with. 

Guertent* think. 

Guertoient* forsake. 

Gueyement* government. 

Gueyet , governed. 

Guf a pit. 

Guiayne* Guiaigne , Aquitaine. 

Guideront* thought, intended. 

Guier* guyer* to guide. 

Guier , guided. 

Guierent (se), conducted them¬ 
selves. 

Guildalle* guildable, not within 
any franchise. 

Guindors* governors. 

Guisarme, a military weapon 
made like a lance. 

Guise, guyse, method. 

Guise (a) de marchant , as a mer¬ 
chant. 

Guttert, holes, gutters. 

Gule , the beginning or first day 
of a month. 

Gurge, a pond or pool. 

Gumeroit, warned. 

Gm* a beggar. 

G'utera* shall taste of. 

Gurre* gwer, war. 

Gnyement* guidance, govern¬ 
ment. 

Guyen(3fonsT.de), John of Gaunt, 
Duke of Aquitaine. 

Guyet* guyer* governed. 

Guyse* faahion, manner. 


Habergiez . haubergers, a coarse 
sort of cloth. 

Habidd* Abingdon. 
ffable, able. 

Habler. to enable, to render a 
person capable of inheriting, 
to restore. 

Rabies, havens, ports. 

Habundent , abound. 

Hcer (a)* to harrow. 

IJacher* to plunder. 

Haches* hdee, hatchets. 

Ha da. , a haven, port. 

Hagu* a house. 

Hates* hedges. 

Haies , heys. 

Haineux , inimical. 

Haiour* hatred. 

Hairassera , will harass. 

Ha iter, ha i tier, to rejoice. 

Haits, haitie, heitiez, lively, active, 
hearty, in health. 

Hakett, agate. 

Halberge, an inn* 

Halt same, high birth. 

Halz princes , high, noble princes. 
Halz kaz , fet* has made. 

Ham, a village. 

Hamele, hamelle , a hamlet. 
Hamelx, haniells* hamlets. 
names, hame. 

Hanap* hamper, cup. 

Hanap <Targent, a silver cup. 
Hanapes (bursels pur)* covers for 
cups. 

Hane* hated. 

Range, hatred. 

Hanguvelle, a New-Year’s gift. 
Hanse , a society. 

Hamer, to accuse. 

Hamer ( le ), the handle. 
Hanshomes, the high men, the 
prelates and great barons. 
Hantaft ( ne ) Engleterre , should 
not repair into England. 
Hantin, an uncle. 

Haour* hatred. 

Happa, got, took, received. 
Happa (a) seisin, hath gotten, 
seisin. 

Happa (que primes ), who first 
happens to have. 

Happe (ne) mie, does not gain, 
obtain, get. 


Rappee* taken. 

Harald* harauld , ft herald. 
Ifarang sore , soer* herrings. 
Haraus (reys dcs ), heralds, kings- 
at-arms. 

Haras de juments , a breed of 
mares. 

Harchirrs* archers. 

Hard(de la), implements, goods, 
furniture. 

Hardoyer* to attack, insult. 
Hardy* daring, presumptuous. 
Harenguiser , herring-season. 
Rarer* harier* to stir up, pro¬ 
voke, importune. 

Hareusement , seditiously. 

Ilarfort , Hertford. 

Harmoniqueur , a musician. 
Harneys in* arrayed. 

Harriez molt* very sorry. 

Haspe (le)* the hasp, handle. 
Raster (pour droit), for despatch 
of justice. 

Hastier, a minister; to despatch. 
Ilastif* hastyfe* immature, incon¬ 
siderate. 

Ilastif (que soil), which may re¬ 
quire despatch. 

Hastiulement* in haste, too Boon. 
Ifativete, diligence. 

Hattes, hats. 

llauberiom , a coat of mail. 
Hauberk, haubergons* a halbert. 
Haugh, a valley. 

Haulcment, hauliement* highly. 
Haulz , high, great. 
llaume* helmet. 

Haunter, haulsler* to raise, erect. 
Ilauncer ( un ), a weight called the 
auncel weight. 

Haunge , contrivance. 

Haunieck* one born in Flanders. 
Haunt ne repeir, haunt nor repair. 
Ilaur, haul* hatred. 

Hauront , shall have. 

Haus , house. 

Haust eschetour* chief eschetour. 
Hauslers, towers of vessels. 
Haute, hautece* highness, excel¬ 
lence. 

Hautisme , most high. 

Hautness*i greatness, heinous, 
ness. 

Ilauz, haus* kaults homes , men of 
high degree, the great barons- 
Ilavement, greedily. 

Havene* havle, haven. 

Ilavoir , to have. 

Haye , hay , a hedge. 

Hayer , to hate. 

Hayes ( en ), in ranks or rows. 
Haynge (par)* through malice. 
Hay son, the fencing or hedging 
time. 

Haw, a small piece of land near 
a house. 

Hawberg (fee de), a tenure by 
which the tenant is obliged to 
defend the land by full arms, 
that is, by horse, haubert, 
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target, sword, or helmet; a 
tenure by knight’s service. 
Ilawyse , Avice. 

Hear , Aer, heir. ♦ 

Ileaume, a helmet. 

Hebbyngwerez , ebbing-weirs. 
Ilede-penycz, head-pence. 

Jleinty hatred. 

Heir, inheritance. 

Heirs (devant ceuz), heretofore, 
in times past. 

Heis, heieSy hedges. 

Hebnot , sentence, judgment. 
Ilely , Ely. 

7/erc, had. 

Herbage et herberge (sil), if he 
lodges or harbours. 

IIerbergages ( des ), of the apart¬ 
ments 

Herberger } to lodge, to dwell in. 
Herberges (a), at the castle. 
Herberjours y lodgers. 

Herbettey dull. 

Herbirent (queux ), who were 
quartered. 

HerceSy hearses. 

Ifere } heir. 

HeregeSy heretics. 

Herity a heretic. ' 

Heritanz y inhabitants. 

HernoiSy herneys , harness. 
Heroies, heroes. 

Hero Ides y heralds. 

HerpCy a harp. 

Hersedecome y archdeaconry. 
Hersoiriy yesterday. 

Hertescombey the action in the 
civil law called actio familiae 
erciscundse; in our law, co- 
parcenery. 

Hety heatCy the heart. 

Hettezy heatfty. 

lieu {jai), I have had. 

Ileudernesse , Holderness. 

Heuke y huke y a hood. 

HeurSy heirs. 

Heurusite } happiness. 

Heust estCy had been. 

Hey be, hay bote. 

Ileynoste (le) y the heinousness. 
Iliy there, thither. 

Ilidcy fright, dread. 

Hidely a place of sanctuary. 
IlidouSy frightful, terrifying. 
Hier y heir. 

Iliytan jour , eighth day. 

Hille ( le)y the isle. 

IliluCy there. 

HireUy inheritance. 

Hirlandy Ireland. 

Hoy stop, cease; the word made 
use of for the combatants to 
leave off fighting. 

Hb (A) devereit entendre. , to make 
one believe. 

Hobeissenty obey. ^ 

HobelourSy hoblers, light-horse¬ 
men, halberters. 

HobynSy hobbies. 

HogetZy young wethersheep. 


Hoicty eight. 

Iloirie, inheritance. 

Iloirsy heirs. 

Hokes, hooks. 

Ilokelons , aketony aciony cloaks or 
cassocks. 

Homa,y man. 

Home, homay homage. 

Ilomeausy the Elmsjienr Smith- 
field; the place of execution 
before Tyburn. 

HonayllurSj at the same time, 
nevertheless. 

IlonecstSy lawful. 

HoneSy honour. 

IloniZy injured, ruined. 
Honourmenty ornament. 

Ilonragey a seigniory, a great fee. 
IloriSy a man. 

Ilonty have. 

HontagCy affront, approach. 
Honurementy honourably. 

Honyy disgrace, evil. 

Hoolandy Holland. 

HopulandeSy houpelandSy furres, 2, 
two long coats or cloaks furred. 
Hor est (par le chambirlayne quy), 
by the present chamberlain. 
Hore } hour. 

Hore (a), at present. 

Ilore (que del), Bince that, inas¬ 
much as, 

Hore ditte , given, tendered. 
Hores (Routes les) f whenever. 
Hors d'or (un rubi ), a ruby not 
set in gold. 

Hors dc ceinZy out of this place. 
Hors dun fine , upon a fine. 

Hors de possession out of pos¬ 
session. 

Hors port , bringeth forth. 

Hors qt hourey from the time 
that, as soon as. 

Hors prisy omitted, excepted. 
Horstreit hors y drawn out. 
HorstreZy dragged out. 

Ilorty a garden. 

Ilosa, dared. 

Hostagez, hostages. 

IlostPy a host, a guest. 

Iioste, put out. 

Ilosfe ( luy ) de Veglise, those who 
hold of the church. 

Hostel, household, family. 

IIo8tely hosty housty an army. 
Hostelagey entertainment at an 
inn; the hire of stalls in a 
market. 

Hosteler , to put up at an inn. 
Hosteller , hoslillersy hostillurs y 
hostlery an innkeeper. 

Hostell le roy y hosteulXy the king’s 
household. 

Hosiery to remove. 

Hosteryy hostrpy an inn, 

Hostes (les), the doors. 

Hostes (i tut), entirely removed. 
ilostezy repulsed. 

HostieU hosteulzy house, lodging, 
home, quarters. 


Hostielx tenauntZy householders. 
Hostiery to take out, diminish 
from. 

Houces f housings. 

HoucheSy chests. 

IloughteZy taken out, erased. * 
Hountousementy shamefully. 
Howells, tufts, tassels. 

Iloure qes ( del ), since that, bo 
long as. 

Iloure serra ( quant) t when the 
time comes. 

IIous en hous ( de), from door to 
door. 

Housty army. 

IIoustyWfiTy a military expedition. 
Iloustely house. 

Houstiely household. 

Hovementy digging. 

Howes, geese. 

IloZy hozey an army. 

Hu, hue and cry. 

Huchcs (enlour)y in their chests. 
Iluches de manners , the mariners’ 
chests. 

Huchety a huntsman’s horn, from 
whence comes the word hue, 
Huchiery to proclaim. 

Hue , cry, clamour. 

Huechy eight. 

Ilueily an eye. 

Hues, had. 

Hu cm, hucm, a man. 

Huers (passet), passed through, 
out. 

Hucvre, work. 

HuguettOy Agatha. 

Huiy huy, to-day. 

IluimeSy now, presently. 
Iluiticnes ( les) y the octaves. 
Ilujus (quatre)y four boundaries, 
hedges. 

HuiZy a gate, a door. 

IIum t a man, any one. 

Hum, have. 

Humble ( al), to the navel. 
Humblesse , humility. 

Humes, had. 

Hunt, bounty shame. 

Huntage , reproach, discredit. 
Hure ( al), at the same time. 
Hurer , hat-maker. 

Ilitres, hurezy hats. 

Hurs {sa hale), thrown down, 
pulled down, his hedge. 

IIus ( al), at the door. 

Husbote , housebote. 

IIusc (de la), of the house. 
Iluseons, husens , buskins. 
Hussherie de Veschekere, the office 
of usher of the court of exche¬ 
quer. 

Husty has. 

Hustin , hutin, noise, clamour. 
Huwe , Hugh. 

Huy , heard. 

Huy , to-day. 

Iluy ( et ceo est) f and this is now. 
Huy ces jour, at this day. 
Huyctaves , huykes, octaves, eight. 
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Huyrr , to cry out or proclaim. 

Jluys, door. 

Jfuyse [inner), inner parlour. 

Hy douses, hideous. 

Hyet, a beriot. 

Hyl, he, there. 

Hyl (/•>), here. 

liync (le maystre), the head ser¬ 
vant. 

Ilys, he. has. 

T they, there. 

) Ja (cn), there is. 

Ja , i(72, now, already, hence¬ 
forth, yet, nevertheless, never, 
whereas. 

Jadem a ins, yWwmm,furthermore. 

Ja le plus tart, nevertheless, at 
the last. 

Ja soit cco qe , so long as. 

Ja soit que, although, that. 

Ja si grant tort (ne fust ceo ), was 
the mischief never so great. 

Ja sett ce quit eent este , although 
they have been. 

Ja seyt isce ke vos seez lye a nos, 
although you are bound to us. 

Ja si able person (soit il ), let him 
be never so fit a person. 

Jace, lain. 

Jackes, jackets, coats of mail; 
also a kind of military coat 
put over the coat of mail. 

Jacoit, although, yet, still. 

Jaczoit ce que , although that. 

Jadumeins, notwithstanding, also, 
moreover. 

Jademeyns, yet. 

Jagan , a giant. 

Jaiant, a giant. 

Jaidit, lately. 

Jaime, Jaume, James. 

Jake , Jak , Jaky, James. 

Jalemens , jalemems , ja le mey?is, 
jalemeyns , always, also, never¬ 
theless, still, yet, sometimes, 
as well as, moreover, further. 

Jalun, jalon, a gallon. 

Jamais (a) et a jamais , for ever 
and ever, perpetual. 

Jamme , a gem, jewel. 

Jammes devant , never before. 

Jan, John. 

Janevoir, Janner , January. 

J - angleour, a minstrel. 

Jannz, furze. 

Janti fame, a noblewoman, a 
gentlewoman. 

Janue, Genoa. 

Japieca , within a little time. 

Jarcer, to cleave. 

Jarges, charged, oppressed. 

Jasoit , although. 

Jasoit ce que , inasmuch as. . 

Jatant , jatardeis, now of late, 
nevertheless. 

Jatarde, lately. 

Jaulne , yellow. 

Jaulx, them. 


Jatinz, heath, furze, 
i/awr, a'day. 

Joseph, 
t/irit’f, water. 

Jaynuer , January. 

/c, there. 

Iceeplaiz, these pleas. 

Iceleui meimes , this same. 

/cr£s, t'cei/77$, 9uch. 

/reo, tff/i, this, that. 

/ceaZ (d’), of the same. 

Icevoix , they, them. 

/crteZ, falls. 

7c/, thrown. 

Idles, isles, islands. 

Idurik, then, there. 

Jeane, Genoa. 

Jeaundie , Jeady, Thursday. 
Jecter , to throw, cast. 

Jehan de Peschan , John de Peck- 
ham. 

John. 

Jehane, Joan. 

CTimZ, Jesus Christ. 

(yc), than until, 
a ocns, up with them. 

Jcne, young. 

Jenuer , Jenevoir , Jeonever , Janu¬ 
ary. 

JcaZ tic, have not. 

Jeodi , Thursday. 

Jcofnesst , jeoffness, youth. 

Jeovene (le), the younger, 
i/er, first. 

Jcr, yesterday. 

Jerint , they have gone. 

Jerjour, first day. 

Jerlm, Jerusalem. 

Tern, Yarmouth. 

Iert, shall be. 

Jerz, will be. 

Jeskes, jtsquesencea , till now, 
hitherto. 

Jeslamer, on this side the seas, 
a, contrary to. 

/ esques en cea desoies,desoie, hither¬ 
to unheard of, unaccustomed. 
’.TesZi cornea (ac josenZ), if we were 
present. 

/or$, excepted. 

Jew, a Jew. 

Jeusday , Tuesday. 

Jeusdye, Jurisdie , Tuesday. 
Jewise (a sa). See Juise. 

Jex, eyes. 

Iffinite , affinity. 

Iyale , equal. 

Iglise, church. 

Ignier, igny, to burn, fired. 

Jra (i7), they are. 

J'iere , /’ere, I was. 

Ilez, they. 

Hied, of the same place. 

//Zee, (tT), moreover. 

/ZZea, islands. 

lllickes , illeques , illoc, ilokes, illec , 
aZee, there. 

Illieyt (taunt come), as long as 
there are. 

Illiont (si), if they have 


Illoeqcs, there. 

Illoesqes, illuesqes , ilhtsqes {de), 
from thence, from that time. 
Illoigner, eloigned. 

Iluccke, there. 

Imbuent , they drank. 

Immunite , freedom, immunity. 
Impareil , not to be compared 
with. 

Impayrcra (Tie), shall not vitiate. 
Impediera, shall hinder. 

/mpere, empire, jurisdiction. 
Impetraceion, request, suit, pro¬ 
secutions. 

Impierment, prejudicing. 

Implier, to fill up, fulfil. 
Importables , greater than can be 
borne, insupportable. 
Importunes (jeues), vain, incon¬ 
venient, improper games and 
sports. 

Impresseur , a printer. 

Imprimt en le jour, twilight. 
lmprowment, improving. 

/n apres, thenafter. 

Inanere, to make void. 
Incamacum , incarnation. 
Incedent, set forth, published. 
Inchoatz , commenced. 

Incleased , ensnared, entangled. 
Inconnera , obstruct. 

Incuter , to strike. 

Indeu , indebted. 

Indicte , pronounced. 

Indire, to declare. 

Indomit, untamable. 

Inducast , induced, introduced. 
Induement , unduly. 

Indueront, persuade, bring into 
temper. 

Induisant, persuading. 

Indult , young, not of age. 
Induyent , induct, put into. 
Infamateurs, infamous. 

Infamise (nul), no infamous per¬ 
son. 

Infect, undone. 

Infer, hell. 

Inferme propos (est il), hath a firm 
purpose. 

Informacions, instructions. 

Ingen , wrong, deceit. 

Ingene (mal), ill will. 

Ingenyes (les), their wits. 

Ingyst , thrown out. 
Inhabilitations , disabilities. 
Inhable, enabled. 

Inhonutesse, shameless. 
Inhumeynement , outrageously, 
cruelly. 

Injedure le maines , laying hands 
on one. 

Inique , wicked. 

Inise. See /uw. 

Injuraiours (lour), those who in¬ 
jured them. 

Inlagerie , inlawry. 

Inneument, renewal. 

Innig, June. 

Inomte, without a name. 
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Jnorer , to be ignorant. 
Inquietaunce, disquiet. 

Inquietours , persons who mo¬ 
lested incumbents in their 
benefices, by virtue of provi¬ 
sions from the Pope. 

Inquise , found, inquired. 

Inraser, to pull up by the roots. 
Insciement, ignorantly. 

Inseller , to occupy a stall in a 
church. 

Insenses , in form ell. 

Insient, pregnant. 

Instrucles , prepared. 
lustrum, instrument. 

Intant a dire, as much as to say. 
Interes , interesse , injuries. 
Inldesse , omitted, interlined. 
Intermement (a Z’), to the deter¬ 
mination. 

Inihime, an enthymem; intima¬ 
tion. 

Inthimer la ellection (luy), to in¬ 
timate to him the election. 
Intime amie, my dear friend in¬ 
wardly. 

Intromiitent, intermeddle. 
Intrusours, intruders. 

INV , Jesus. 

Invaire , to invade. 

Invasibles, any artillery made use 
of in an invasion. 

Inveigner , to find. 

Inwynde deins la tesone, des tains, 
in winding within the fleeces 
of wool. 

Jo, joey I. 

Joalx, joiaus, jewels. 

Joefnes, joefene t young. 

Joel, jocry day. 

Joerge , Swear. 

Joesdiey Joefdg , Joeudie , Joedy, 
Juesdy, Thursday. 

Joialy a jewel. 

JoiauSy jewels. 

Joieronty shall enjoy. 

JoieXy joyful, happy 
Joignety Joign, Joil, July. 

Jair, obtain, enjoy. 

Joitement.y wording. 

Joizy enjoyed. 

Jone homey young man. 

Jonesy John. 

JonglourSy minstrels. 

Jonty joint. 

JoTy to them. 

Jor promis (no unt ten), have not 
kept their promise. 

Jot, joure (a/), at the day. 
ford (d ), of York. 

Jorgiy George. 

Jorer , to swear. 

Jornaunte (a la), at daybreak. 
Jorne , day-service. 

Jomee , place, day. 

Jornee {la), the taking the 
assize. 


JorrourSy jorreSy jurors, juries. 
Jorney, jorneie (a la), in court. 
Jose , thing. 

Jothed, cast out. 

Jou, I myself. 

Jou, a cock. 

Jova, played. 

Jouene chapon , a young capon. 
Jouers, stage-players. 

Jouette, youth. 

Jougleur, a minstrel. 

Jour en autre de journement , daily. 
Jour (dtsques au) de huy , to this 
day. 

Jour de huy en un mays (dedenz 
du), within this day month. 
Jource, sworn. 

Journante , before sunrise, day¬ 
break. 

Journe, a yoke. 

Journe , journee (a une ), at one 
day. 

Journe (a la), at the court. 
Journee, day, time. 

Journee {a la), at the meeting. 
Jours {apres les), after the de¬ 
cease. 

Joursmais {a tons), forever. 

Jous ( tombe), fell down. 

Joust, just. 

Jouste, near. 

Jouste, according to. 

Joyer , to enjoy. 

Joynant {del droit), of the right 
i joining to it. 

Joynture, junction. 

Joyons , rejoice. 

Joyssent a tenet, have a right to 
hold. 

Joz a {tous), forever. 

Ire, to go, to journey; also angry. 
Iretage, heritage, inheritance. 
Irreis, Irrys , Irrois, Irish. 

Irreit a terre , would fall to the 
ground. 

Irreit pas {ne), should not pro¬ 
ceed. 

Irrer , to journey, to perform 
their iters. 

Irrez avaunt, shall proceed. 
Irrite, unjust, void, of no effect. 
Irrours, indignation. 

Irruer, to subvert, to rush in 
upon. 

Is fors {il), they go out. 

Iscint {de qi), from whom issued. 
Isle {ne), shall not issue. 

Isles {bailiffs dcs ), bailiffs thereof; 
or bailiffs of the isles, viz., of 
Sark, Alderney, &c. 

Isliersa, shall choose. 

Isoient, are there. 

Isoit, should be. 

Isp, so near. 

Iss {ke)y which they. 

Issent, they issue. 

Isser {ne pusse), cannot go out. 


Isserene , went out. 

Issint, thus, so. 

Is sir, going out. 

Issist , he went out. 

Issit, it issues. 

Issue {lour), their brood, their 
young. 

Issue, an end. 

Issuit, in such manner. 

Isty he shall be. 

1st , lies, issues. 

Istaly such. 

Istra , isler, shall issue out. 
ltd (d'ascun), of any such per¬ 
son. 

Itelmanere {en), in such manner. 
Iter, a ram. 

Juagus , jewels. 

Jucques au nombre , to the number. 
I veer {en), in winter. 

Juelyn, Yvelyn, Evelyn , Dublin. 
Jutn , June. 

Juer (cardes a), playing-cards. 
Juerie (justices de la), justices of 
the Jews. 

Jners, George. 

Jues, punishment, judgment. 
Jues, Jews. 

Juesdy, Juosdy , Thursday. 
Jueus, juaux, jueles , jewels. 

Juez, jues , games. 

Jug ( le ), the judge. 

Juge, a yoke. 

Jugeable (ne soit), cannot form 
any judgment. 

Jugeos ( seront ), shall be sworn. 
Juggrietz , shall judge. 

Jugied, ndjudged. 

Juig, Juignel, June. 

June, juissc, juyse, judgment, 
sentence, vulgar purgation, 
fire-ordeal, water-ordeal, sin¬ 
gle combat.* 

Juise sans autre, without other 
judgment being passed. 

Juise aut a lay let him clear him¬ 
self ; let him go to his ordeal. 
Juise sicome il appent (face faire), 
that they may have such justice 
as they deserve. 

Jumenty an ox. 

JumentZy mares. 

Jundre (a), to add to. 

Jungy Jun, June. 

JunZy innz, inner part. 

Jupardee, jeopardy. 

Jut, jura , day. 

Jure, jurcre , to swear. 

Juree, a jury. 

Juree, jures, an oath, oaths. 
Juretz, jurats, sworn. 

Juretz (entre), took an oath to 
each other. 

Jurez , one who is within the law. 
Jurges, oaths. 

Jurgent , swear. 

Jurisdie , Tuesday. 


♦ The trial by ordeal was abolished in our courts of justice in 3 Hen. III.* by order of the king in 
council. 
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Jurpns, adjourned. 

Jurrt, a liegeman. 

Jurrotny (non.* fit’), we do not 
swear. 

Juste la costcre, near (ho coast. 

Justice, justicer, jusdeiee, amen¬ 
able lo justice. 

Justicement fort et dure, penance 
fort ami dure. 

Justicer a lui {tie sc voet ), refuses 
to submit to justice before 
him ; to nppear before him. 

Justicer p hy< to justify or 
acquit himself by law. 

Justicerie( de la ), of the justiciary, 
to the judges. 

Justices, brought to justice, made 
to do justice. 

Justiciables, justifiable, justifiable, 
justiciable, answerable to, 
amenable, liable to be sum¬ 
moned. 

Justifie per son ordinaire (ne voyle 
este ), will not be justified by his 
ordinary, will not offer to 

V 7 

obey and perform the sentence. 

Justifiere (a), that justice may be 
executed. 

Justifiers (a), to have judgment 
given. 

Justifies, regulated. 

Justizemeuts, justicements ( les), 
judgments. 

Juvent {de sa ), from his youth. 

Juvassen, rejoice. 

Juvesnesse, youth. 

Juy , judgment; that is, of God; 
the vulgar purgation by fire 
or water. 

Juygnet,Juig, Juyn , Juyng , June. 

Juyl , July. 

Juzzer , swear. 

Iz prion , they pray. 

I/J, who. 

•*-*- Kabal , a horse. 

Kage, a cage, a place for con¬ 
finement. 

Kalendrel (moys), a calendar 
month. 

Kallez , Charles. 

Kan, kes je puis , as much as is 
in my power. 

Kardoil , Carlisle. 

Kart , for, 

Karresme, Karisme, Lent. 

Kas (en), in case. 

Kaskun, every. 

Kaste, chaste. 

Kaunt , kanke, he, whatsoever. 

Ke se li , that if the. 

Kee , fo, that. 

c/ Netcur (entre), between 
Kelham and Newark.. 

Kcm alasf, that we must go. 

Kenes , oaks. 

Kenteys (en), by the Kentish law. 

Ker, a city. 

Kert (a), to procure. 


Keries , carried. 

Kernes, idle persons, vagabonds. 
Kert er, a carver. 

Kctt, ko, a tail. 

Knis, those. 

Keynes, keins, ash-trees. 

Keynes (cn coitper de), in cutting 
down timber. 

Key ns, kiens, keynz , oaks. 

Kideux , kiddles. 

Knot, kne, a hill. 

Knoxcr, knoppe d' or, a knob of 
gold. 

Knout (coy). King Canute. 

Koke , a cook. 

Koungrcs, coungres, congers. 

Ky, which, whose. 

Kydes , young kids. 

Kynebanton (le manoir de), the 
manor of Kimbolton. 


RER , to deliver. 

Lres, lettered, learned. 

La, lac, lat, milk. 

La ou, la u , whereas. 

La que (si), until that. 

La («'), so long. 

La v, la hu, where. 

Labeur, labour, work. 

Labor merted, the other moiety. 
Labourer (a), to work. 

Lacaye , a lacquey. 

Laccat (sur), when the bargain 
was made. 

Laces, snares. 

Laces ( per), by door-fails. 
Lacharad (il), he bought them. 
Laches, lasche (le plus), the most 
lazy, cowardly, base, or piti¬ 
ful person. 

Lachesse, idleness, negligence. 
Lacs de seie , laces of silk. 

Lacy, there. 

Ladees, dishes. 

Ladell (Targent, a silver ladle. 
Laet drap, broadcloth. 

Lafferent, they belong. 

Laganes, lageons, lagons , gallons. 
Lagette, a chest, box. 

Lai, laie, law. 

Lai , laie, laye, a plaint, com¬ 
plaint. 

Laid, grievous. 

Laie (en), for the relief, ease. 
Laie (de) a asseeir, for assessing 
aids. 

Laiel, lawful. 

Laieur, laiture, lexer, breadth. 
Laillent , leave. 

Laine(que de la), than of his own. 
Lain waidez, woaded wool. 
Lamgaige, language. 

Laisant, idle, slothful. 

Laiseantz arriere , laying aside. 
Laisncs, wool. 

Laisser (de), to transfer. 

Laissier, to prevent, omit, neglect. 
Laissites, neglected. 

Laissresses, leave. 



La it, permit. 

Laiteur, science, erudition. 

Laiz, leez , a legate. 

Lalt, the high. 

L’an apres Vansiwit, after the 
year sued out. 

Lannde, land, ground. 

Landroit, again. 

Loners, lovers, idle, sluggish. 
Lanes (dez), of the laity. 
Langagiers , abusive, scurrilous. 
Lange d'Engleterre (la), the Eng¬ 
lish nation. 

Lange de la balance (la), the beam 
of the balance. 

Langue de Norm (en la), within 
the allegiance of Normandy; 
in the Norman language, 
i Languyr, to delay. 

Languy (rfe), to wait for. 

Laams mannus, the lord of the 
manor. 

Lanques, langes, tongues. 

Lanuz, woollen. 

Lanyers (pointz), leather points. 
Laoeure, breath. 

Laps de temps, loss of time. 

Laq, lake. 

Larder (bone), good booty. 
Larder (pur), for ploughing. 
Lardyner, the officer in the king*fl 
household who presided over 
the larder. 

Larcim, larceny. 

Large ouster , over measure. 
Large (mettre), to let go at large. 
Largement (plus), more easily. 
Largesse, largeness. 

Larouns , thieves. 

Larroneux, thievish. 

Laschestc, negligence. 

Laser, a leprous person. 

Lasicr, to omit. 

Lasser (a), to leave. 

Lastels, hinderances, stops. 
Lasuz, left. 

Laton, laten, brass. 

Lature, breadth. 

Lattiz, lattice-work. 

Lattre, the side. 

Lavours, lavers. 

Lavours dc la moneic , washers of 
the coin. 

Laues dcvauntdilz (des), of the 
aforesaid places. 

Latest, lawful. 

Laute , praise. 

Lay (a), to the law. 

Lay (en), in allay. 

Lay est (q' a ), which belongs to 
him. 

Lay foy (cn), on the faith. 

Layde, law, custom. 

Layes (fof), the laity, laymen. 
Layes (les), the lackis. 

Layette, in the box entitled. 
Laynes, wool. 

Laynz, leans, therein. 

Lays, near. 

Laz de soie , a lace of silk. 


714 LEE 


Le , Ice , large, broad. 

Lea ou , whereas. 

Zca, pleased, willed. 

Lea , Zey, pasture-ground. 

Leans , within, in tills place. 
Lease , a leash. 

Leaser (p) y by falsifying, leas¬ 
ing. 

Leaure , Zewr, breath. 

Leans , Zeawz, lawful, liege peo¬ 
ple, also loyal. 

Leaument , lealment , lawfully, 

justly, loyally. 

Leaues (bailiffs de), water-bailiffs. 
Leaute , authenticity. 

Leaute (de), of his legality, of be¬ 
ing rectus in curia . 

Leawe y water. 

Lebardz , leopards, lions. 

Lebre y lep, a hare. 

Leccon (entendent la) f attend the 
election. 

Lectee, milk. 

Lede , grievous. 

ZecZe ou sick or healthy, 

handsome or ugly. 

Ledenge , ledenges y damaged. 
Ledera, shall hurt. 

Ledez y hurt. 

Zee, law. 

Zee, large. 

Zee dever (serra), shall be con¬ 
tented, glad to have. 

Zee, Zeeuz, lead. 

Zee* (/asZZees), the justices. 

Zees (/mr), by lease. 

Zees, Zeez, a lease, release. 

Zees, them. 

Zees, Zieez, Zee, pleased. 

Zees, advice, award. 

Zeesce, ZeecAe, joy. 

Zeez (ttioZZ), very glad. 

Zeez, obliged. 

Leger (de), shortly. 

Leger (ne le creriez mie de), would 
not give him the least credit. 
Legerementy slightly, easily, 
shortly. 

Lcgcrement subversion speedy 
subversion. 

Legermcnt (rewle) y a standing 
rule. 

Legerte de jaungle (de) t from a 
levity of discourse. 

Leges snrs (al), to the liege lords. 
Legier y brisk, light. 

Legier (de), easily. 

IjegSy miles. 

Legurement\ slightly. 

Leiy to him. 

LeiaSy lawful. 

Letcher, UcheTy to lick. 

Leid f aid. 

Leie (la) t the law. 

Leigne , line. 

LeigneSy wool. 

LeinyneSy linen. 

LeinSy leing, afar off. 

Leinz ( de)y himself. 

TSeir , the heir. 


LEI 


Leir (sil soit) f if he can read. 
LeiSy them. 

Leise , read, reads. 

LeisededraSy list of cloth, breadth 
of cloth. 

Leise y leissie f leisible, it shall be 
lawful. 

Leisiry leiser, patience, leisure. 
Leisse (lei), omitted it. 

Leisty deliver. 

Leisure, reading. 

LeiuZy therein. 

LeiZy near. 

LeiZy Lewis. 

Lem doit (coment), how one ought. 
Lem soleit faire (si come), as used 
to be done. 

Lendemain de la cluse de Pasque, 
the morrow after the close of 
Easter. 

LendcmeyUy the morrow. 

Lenge , linen. 

Lenn y Lynn. 

Lenne, Lincoln. 

Lenory the honour. 

Lenquastre } Lancaster. 

Lentz moneiy the month of March. 
LenZy there. 

Leoms Dicux y we praise God. 
Lconeysy Loeneis ( en) y in Lothian. 
LeouTy their. 

LeopertZy leopards, lions. 

Uquelle (ou come), as any other. 
Lequellequey whether. 

Le quern, which. 

Ler y their. 

Lerbe y the grass. 

Lerce-houndy a lurcher. 
Lemuementy the commendation. 
Leionty they lie. 

Lerra y may leave. 

Lerra morir ( se ), shall die. 

I<erre, Hare, a thief, a robber. 
Lerront (ne), will not fail doing. 
LeSy last. 

Leschancement (pur), for the ag¬ 
grandizing. 

Leschewcsy trees fallen by chance, 
windfalls. 

Lcscuverad, he must, he ought. 
Lese, leave. 

Leser, to hurt. 

Les gentZy lay people. 

Lesiony hurting, wounding, 
damage, injury, detriment. 
Lessay lesse , lessee , omitted, left. 
Lessacent (qilles), that they per¬ 
mit them. 

Lesse ay baille y let to bail. 

Lesseiz (ne), do not omit. 

Lessent (les) f lease; let them. 
LesseTy to omit, leave. 

LesseZy disappointed. 

Lessezy lessety let go, omit. 
LessisiemSy would have left. 
Lcssoet (ne luy) f will not permit 
him. 

Lesteigne y tin. 

Lesue, lesuz y hurt, injured. 
LesweSy lesues 7 pasture-ground. 


LEY 


Lety milk. 

Letaniesy litanies. 

LetergetsUy Luggershall. 
Lettereure, lettur (d* apprendre), to 
learn to read. 

Letra (la) t the letter. 

LettrCy bill. 

Lettrure , literature. 

Lelture y letter. 

Letuse y letise , a little beast re¬ 
sembling the ermine, of a 
whitish-gray colour. 

Levannt dit, the aforesaid. 

Leve } leave, consent. 

Leve y risen up, built, erected, 
cast up. 

Levee (Za), the rising, the insur¬ 
rection. 

Lever y to display, erect. 

Lever , to stir up, bring up again. 
Lever (a), to be levied. 

Lever (apres lur ), after their 
rising. 

Lever countre li t rise to him. 
Lever (pur)y to relieve. 

Leverey leverers, Iciirierers, leve - 
rierSy levoiersy greyhounds. 
Leverety a lurcher, a tumbler dog. 
Leverer (a un) y at a drinking- 
place. 

LevereZy liveries. 

Levours t those who levy any tax. 
LeUy leuSy leusty lawful. 

Leu (le)y the place. 

LeUy lecty licty a bed. 

L’eucreSy the increase. 

Leuementy lawfully. 

LeueSy leuis, ditches. 

LeueZy placed. 

Leukes (trois)y three leagues. 
LeukeSy lewkes y lewes, lenks y miles. 
LeuTy leure , breadth. 

Leure (a meismes)y at the same 
time. 

Leures, hares. 

Leus (de)y of those. 

LeuSy leulx ( toz) r all places. 
Leute y loyalty. 

Leuthien, Lothian. 

Leuve y leuvady a forest 
LeuXy their. 

LeuXy lawful. 

LeWy place. 

Lew (versla)y towards the east. 
Lewe, read. 

Lewe gentZy lawful men. 

LeioeSy lewe y leuz, read. 

Leg (la)y the river Lee. 

Ley court, lay court. 

Ley (faire la), to wage law. 

Ley, lea , pasture-ground. 

Ley (suz), against him. 

Leye (la), the law. 

Leyedy leyde , heinous hurt, hurt¬ 
ful. 

Leynesy wool. 

LeyoinSy leyns t therein, within. 
Leyr de la terre y from the founda¬ 
tion, from the ground. 

Leyres dez chivalers (de la), of the 
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wages of the knighta of the 

shire. 

I, cyst in breadth. 

Lt'usir % leisure. 

Lcz, laws. 

Lex, the. 

Lt 2 , lieux, them, those. 

Lex, ni^h, near. 

Lex, glad. 

Leze majest, treason. 

Lezs, in length. 

I a, his. they, the, to him. 

I a [ de), from him. 

Li ditz, the said. 

I A du troie, pound of troy weight. 
Li ussunt porveu, had provided 
him. 

Lia , liCy lieuz , read. 

Lint, lawful. 

Liaux , lawful men. 

JAaz, liacz, bundles. 

Lib, hbe, life. 

Lib de terre , liberata terrse. 
Libard (ovec le touche del feast de), 
with the touch of the leopard’s 
head. 

Liberat, free. 

Licette , lawful. 

Liche, liege. 

Licitement, lawfully. 

Licker, to lick. 

Licours, liquors. 

IAct, led, hech, a bed. 

Lie, her, lieision, bound. 

Liey pleased. 

Lie {de la), of the lineage. 

Lief, leof, rather. 

Liefgent hu et criy levy the hue 
and cry. 

Lieftode, liflode, an estate for life. 
Lieges, lieux, leagues, miles. 
Lieges, leagues, truces. 

Liens, lientZy therein; places. 
LiepparSy leopards. 

Lier , to allege. 

Lier, to read. 

Liers, prisoners. 

Lies (queuxne sont), who are not 
put into the derennary. 
Ljevent, levy. 

Li eves ( per ), by miles. 

Lievies [de leter), of their heirs. 
Lieuy a wolf. 

Lieu (pur), by way of exception. 
Lieu en ceo (aver), take hold of 
that. 

Lieure , a pound weight. 

Lieurc, leiure (le), the book. 
Lieures ( avant ees), before these 
times. 

Lieux, them. 

Lieux (nulle de), none of the de¬ 
puties. 

Lieux, bonds. 

Lieuz, room. 

Lie 2 , places. 


LIG 


I Age, liguie, bond. 

LAges (ses), his liege subjects. 
IAgesse , legiance. 

LAghes, leagues. 

Ligialtie (la), the allegiance. 
Ligne , sex. 

Ligne de pierrereries ( un ), a circle 
of stones. 

LAgnie, lin, lineage, race. 
Lignimes, tribes. 

Limentj wash, flit. 

IAmiteers, limited. 

Linage, blood. 

Linaige de la mer (sur le), on the 
sea-coast. 

Line biline, the collateral or by¬ 
line. 

Line de Sendale, linen of Cendal.* 
Linge, a line. 

Linge teel, linen cloth. 

Linquer , to leave. 

Lingues , tongues. 

Lins, wool. 

Linurt , lining. 

Lintheux, linthes, sheets. 

Lio hyl, there. 

Liouns, lions. 

Lire (presentee en), presented in 
writing. 

Lirr, their. 

iArreit wye (il ne), it would not 
be lawful. 

IAsre , to be read. 

List, Use, lisible, lawful. 

Litere, littour (de), litter. 

Lit morant, death-bed. 

Lith ( al ), to the bed. 

Littxme , lawful. 

Live , livery, or delivery. 

Livelode , livelihood. 

Livere (a la), to the delivery, or 
livery. 

Livere (et vous), and you deliver 
it. 

Livere (sob), his livery (for a 
servant). 

Liver e soun (potiils, liveresoun), 
a prebend, a service.f 
Liveree, pound. 

Liverer suys, to deliver up, sur¬ 
render. 

Liverees, liveresons, liveries. 
Liveres, liveries, assignments. 
Liveres de terre, liberata terree. 
Liveriad, deliver, offer. 

Liverour, the person who de¬ 
livered. 
iAvers, hares. 

Liverse, deliverance. 

Livrees , livres. 

Liu, book. 

Liu, place. 

Liu, bound. 

Liu faire prendre (de), to cause 
him to be taken. 

Liu esl granle, is granted to him. 
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Liu (pres de), near him, about 
him. 

IAure, pound. 

Liuree (de foureez), furred with 
hair fur. 

Loar, their. 

Loaumes, we allow. 

Locil (potiils, loeil) sur (pour 
avoir), to have an eye over. 
Locoice, bribe. J 
Ijoctenant, lieutenant. 

Lodis, blithe, jocund. 

Loe (jeo vous), I recommend it 
to you. 

Loement, judgment, opinion, de¬ 
cision. 

Loer , to commend, praise. 

Loer, leeward. 

Loer ensoit (melius, loez en soil) 
noire Seignur, nous sumes ( come), 
as praised be God, we are. 

1.ioeys, Lewis. 

Loftes, foster-child. 

Loia, thanked. 

Loial, lawful, true. 

Loial avyce, legal cause, advice. 
Loians, hired. 

Loiastes, permitted. 

Loie, commend, approve. 

Loiens, bonds. 

Loient (qe), who wash. 

Loier, loyer , loiuer, fee, reward; 
farm. 

Loiez soit Lieu, God be praised 
Lointaignes , remote. 

Loisible, lawful. 

Lomez (Jes), the looms. 
Longament, lone tens, a long time. 
Longaync, a house of office. 
Longein, long, a long time. 
Longement (tant), as long as. 
Long ley ne, longetisme pays (en), 
in a foreign, distant country. 
Longue (plus), farther. 

Longue (a la), at length. 

Looms (nous vous), we commend 
you. 

Looms, loaumes, we grant. 

Loos, advice, reward, reputation. 
Lor, them. 

Lor, lower, hire, reward, bribe. 
Lor (envers les), towards their 
men. 

Lots, their, then. 

Los , lois , loz, praise. 

Lose chart (en con), in a loose 
paper. 

Losereynt (ne), dared not. 

Loture de money (le), the washing 
of money. 

Lotux, suckles. 

Lou, place. 

Lou, lieu, wolf. 

Loueez, hired. 

Louis , far. 

Lour (a meisme ), at the same time. 


* See Du Fretme, Cendalum. 

f See Ryley P). Pari. 14 Edw. II. p. 415, and Pari, Rolls of that year, 
t Vid. Rot. Pari. vol. i. p. 275, pet. 13. Potius lowire. Hale's MS. 
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Lour (c la), and of their own. 
Lour ( de ), of their goods. 

Loure , them, themselves. 
Lourgulary, lourderie, inhuman¬ 
ity, or any villanous act. 

Lous (doctour en), doctor in laws. 
Lous , the, them. 

Lousement (mncy), much to the 
surprise.* 

Louy (du ), of it. 

Louz , estimated, valued. 

Lovage , hiring, loan. 

Xore, rewarded. 

Lovers , rewards. 

Loioage, possession. 

Lowance, lowangc, a hiring. 

ZrOT/rt! (/mr), to retain, to hire. 
Lower (pur), for gain, for main¬ 
tenance. 

Lower , ter, lowir, a reward, fee, 
bribe, wages. 

Lowere (pur), to work. 

Lowis, Logs, Lewis. 

Xoy (7e), of allay. 

Loyer , to award, advise. 

Loyer , reward, service. 

Logs, lots , te, praise, glory. 
Loyse , lawful. 

Jjoysomus , let us rest. 

Loynteins heires , remote, collate¬ 
ral heirs. 

Loynienus genlz , people who live 
afar off. 

Loyntime degree, a remote colla¬ 
teral degree. 

Loz, praise. 

Xw, the. 

Lu, theirs. 

Ztt, place. 

Xu, te, Zew, light. 

Xtte, play. 

Xuc, he, them. 

Xuer, reward. 

Luerraisonable , reasonable price. 
Xue.s, miles. 

Lues, lus , ter, read. 

Xui ites, the king. 

Xui seaus, their seals. 

Xwi, Zw?> (*co?i), his place. 
Lui(en qui), in whatsoever place. 
Xte, a league. 

Luire , to shine. 

Jjuist , lawful. 

Luites de point in point , read ar¬ 
ticle by article. 

Lum. a man, any one. 

Lumble , navel. 

Lumere , light. 

Lunc dei. Long or middle finger. 
LundY (a), at London. 

Luner (jour), the lunar day. 
Lung , the one. 

Lungement, lungge, long. 

Xure, te’, lurr , Zu, them, their, 
theirs. 

X/urt, an otter. 

Xu*, places. 


Xus, read. 

Xus, /te, tenanz , lieutenants. 
Xwse, tee esZ, the use is. 

Xuse, playing-cards. 

Lute (a la), at a wrestling. 

Xwy (Ze), the place. 

Xuy, it. 

Xwy, them. 

Xuz, places. 

Xy, Zt, him. 

Xy, law. 

Lyance, allegiance. 

Xy ann /our done (en), and have 
given him a day. 

Lyaz, jiles , bundles. 

Xye, read. 

Xye, merry, cheerful. 

Xye es/es, you are bound. 

Lyege, liege subjects. 

Lyens, therein. 

7>yer, to bind. 

Lyer (de), to allege. 

Lyer (autrement), in any other 
manner fix. 

Lyereit bien , would sufficiently 
bind. 

Lyeur , a brook. 

Lym, lime. 

Lymite, limits. 

Lymitours, limit ours, limits. 
Lynge layl, fringed linen. 

Lysa bien, read well. 

Lyse , Zys/, lawful. 

Xy/, bed; license, let. 

Lyu, place. 


M same. , 

) Mces, wares. 

Y-me, house. 

Afetz, best. 

Alcsch*, mischief. 

Mks, marcs. 

Air, mra , shall show. 

Aire, show. 

Afrc , master. 

Ms, same. 

Mac, son. 

Afacegrefs, fishmongers who buy 
and sell stolen flesh, knowing 
the same to be stolen. 

Macel, a butcher. 

Macheniaes, mathematicians, per¬ 
sons who pretend to discover 
secrets by the position and 
motion of the stars. Those 
who professed this art were 
commonly called mathematici, 
drawers of schemes and cal¬ 
culations,—under which name 
they are condemned in both 
the codes;f and they were in¬ 
famous, not only under the 
Christian administration, but 
also under the old Romans. 

Afacheronerie , masonry. 

Madcrez (draps), cloth maddered. 


Aladlard (un ), a drake. 

Madle (heir), heir male. 

Alaein le roy, hands of the king 

Afael, a halfpenny. 

Maeniresse , a mediatrix; a judge 

Alaere, mother. 

Alaester, master. 

Alaeur, a mayor. 

Alaffait (null), no mischief. 

Alagnies, maisnies, mesnie, family, 
household, retinue. 

Magrc, maugre, in despite of, 
against. 

Mahemes, mahaigne, mahayn , 

maimed. 

Mahereme, timber. 

Mahi, Atahie , Matthew. 

Nahom, Mohammed, 

Maide (si Dieu), so help me God. 

Maige (judge), a judge who pre¬ 
sides over a subaltern juris¬ 
diction. 

Mageste [la), the Trinity. 

Maign, great. 

Alaignee devant , brought before. 

Alaignent x live, dwell. 

Alajeure , major. 

Alai l, may lie , a halfpenny. 

Alaimement, especially. 

Main, in the morning. 

Alain-a-main, immediately. 

Mainables , amenable, distrain- 
ablc. 

Alainburnie, guardianship or go¬ 
vernment. 

Alaincraftes , handicrafts. 

Maindrts , mains , small, less. 

Alaine en gule (d } ), from hand to 
mouth. 

Maine (come sa), as part of his 
household. 

Maine (a soy defedre p sa), to 
wage battle. 

Mainor (le), the tenancy, the oc¬ 
cupation. 

Alainorable, memorable, manor- 
able, tenable, demisable, lying 
in tenure. 

Main oeure, meinoure, meynoure 
(a), with the manor. 

Mainour (la), the work, the re¬ 
pairing. 

Alainoverer , to manure. 

Alainpes, mainprised. 

Alains (per que) quecunque il 
vient, howsoever it came to 
pass. 

Mains (a tot le), with all the 
hands, viz., chaplains and 
singing-men. 

Mains (jureront en noz), shall 
swear in our presence. 

Mains vraie, untrue. 

Alaint, much, many. 

Maintenant, presently. 

Maintes fois , many times. 

Maintion, mention. 


* Vid. Rot. Pari. vol. ii. p. 77, pot. 23. Potius mveyleusement Hale's MS. 
t Cod. Theod. 1. 9, tit. 16. Cod. Just. 1. 9, tit. 18. 
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Mat at z, inaintSi less, 

Mainuelx west ices, manual occu¬ 
pations. 

Mdini/ (m<;\ my family. 

Mair, mayor. 

Mai re. mother. 

Mai re [a), to marry. 

Jfu/rioj.'j, material. 

Mai sn<\ younger. 

Mai sue {lor ), their family. 

Maisoner, to build, repair. 

Maist Dili, please God. 

Maistt. majesty. 

Mnistrez, masters. 

Mats trie, management, influence, 
power, dominion. 

Matte, moiety. 

Makement, contrivance. 

Mai malefts, malies, bags. 

Mai (f7) tort tiendroit lieu , with 
much less propriety would it 
lie. 

Mai ( de ) ou pyz , worse and worse. 

Mai paiez , dissatisfied. 

Mai voillance, malveullantz ( j p), 
through ill will. 

Maladif, maledif, sickly, sick, 
afflicted. 

Maid, Matilda. 

Maldispousee [molt), much indis¬ 
posed. 

Male [la), the mail, the port¬ 
manteau. 

Male touts , entirely bad, good 
for nothing. 

Malese [mull a), very uneasy. 

Malets, cloak-bags. 

Mai fez , wicked, evil. 

Malmenez, malmesne , evilly kept. 

Malney, malvey , guilty of a mis¬ 
demeanour, contumacious. 

Malrais, evil. 

Malfalent , maltalenz , spite, indig¬ 
nation, rancour. 

Malveilles , malveisnes, misde¬ 
meanours. 

Malveist, malves , malvois, evil, an 
offence. 

Malurez , Coes, evil, seditious 
commoners. 

Malx, mats [issue), issue male. 

Man, a Norman. 

Management eissille ( per ), perpe¬ 
tual banishment. 

Manantz, manans, resident. 

Manas [brefe de), writ of main- 
prize. 

3fanasors, pledgee, mainpernors. 

dlanaasables , threatening, men¬ 
acing. 

Manaunis gem (6on), housekeep¬ 
ers of credit. 

Mflnche [qne vous n'aurez), that 
you will never fail. 

Manconages , mansion-houses. 

Mandassent ( qils ), that they send. 

Mande, commanded. 

Mande [eniien), in such manner. 


Mandcmentz, writs of mandamus. 

Mandez, sent. 

Mandiens, beggars. 

Mandicnt, curse. 

Mandissicns, commauded. 

Mandre (<x), to amend. 

Maneceant 2 , threatening. 

Maner, manoyre, a manor. 

Maneer [vey le) potiHs, vey le ma- 
neer, will bring.* 

Maneircs , maners , manies, maners, 
manors. 

Manere (la), the custom. 

Maneys ( en la), in the hands. 

Manger ( sans repris de), without 
giving any wages. 

Mangerie (tienge), keeps a table 
for his retainers. 

Manguay (je ne), I did not omit. 

Manguement, fault, slip. 

Mangeries (a), in the kitchen, at 
the table. 

Maniere forsque (en), in manner 
but. 

Maniple, handful. 

Manique, a madman. 

Manning, a day’s work. 

Manors, manors. 

Manonr ( ove ), with the mainour, 
with the goods in their hands. 

Mans ( les ), the evils. 

Manse, a farm. 

Manses, hides of land. 

Mante , he commands. 

Mantingc, maintain. 

Manuester, to filch, to thieve. 

Mannlx, manual. 

Manure, occupy. 

Manusser, manassier, threatened. 

Manyee, handled, under consi¬ 
deration. 

Manyemens, management, con¬ 
duct, administration. 

Mappe, a cloth, a tablecloth. 

Maras, mares, marche , marreys, 
maries, marys, marsh-ground. 

Marastre, mother-in-law. 

Marces ( se sount), have settled 
themselves. 

March [de viii.), at eight marks. 

Marche, marchie [le), the market- 
price. 

Marchande ( ville ), market-town. 

Mar chant [nul alleve), ne prive , 
no merchant, stranger, or do¬ 
mestic. 

Marche, territory, neighbour¬ 
hood. 

Marche (a), to market. 

Marchees de terre (100), land va¬ 
lued at 100 marks a year. 

Marchent, adjoin to, are bounded 
by. 

Marches [par les), in the market- 
towns. 

Marches, marches, frontier cities 
or towns bet ween England and 
Wales, England and Scotland. 


Marches, marks. 

Marchcsche , t he feast of t he Annun¬ 
ciation, celebrated in March. 

Marchis, marquis. 

Marchissans (sow r), are bordering. 

Marcier, to pny. 

Marcolfe [en la chambre),the triers 
of petitions in Parliament for 
foreign parts used to sit in 
this chamber 

xx l. marez, 20,000 marks. 

Mare [de toute), of all manner. 

Mareanz,maronniers, manners. 

Marenne, land bordering on the 
sea. 

Mareschall , marshal. 

Mareschaude, Marshalsea. 

Marcsches, grain sown in March, 
spring-corn. 

Mariages, marriage-portion. 

Manage [a son), for her marriage- 
portion. 

Margeries, marquisetts. 

Mariole , the image of the Virgin 
Mary. 

Marisne [ley), marine law. 

Maritassent, married. 

Maritismes ( charbons ), seacoals. 

Marlers, marl-pits. 

Marrie (del), of the husband 

Marriglier , merriglier, marvghes , 
marguelier , a churchwarden, a 
sacristan, or sexton. 

Marris, surprised, concerned. 

Marroch (Slreit.es de), Straits of 
Morocco or Gibraltar. 

Mars (deux), two marks. 

Martens, hammers. 

Marteror, the feast of all saints. 

Marlhied in rei (al), at the king’s 
market. 

Martirizer, martyred. 

Mar Irons ( furres de), fur of mar- 
tern or marten. 

Marveis, evil. 

Mary et. espeux (a loial ), for her 
lawful husband and spouse. 

Mas, but. 

Mase (serfent de), sergeant at the 
mace. 

Maser, mazer ( un ), a cup or gob¬ 
let. 

Masere, entries, passages, walks, 
grounds. 

Masle (le), the male. 

Massoner, to sing mass. 

Mastre, a martyr. 

Mastres, mistress. 

Mat , a fool, a sot. 

Mat le, the chagrin, concern. 

Mate, Matilda. 

Maten, morning. 

Mater, matter, business. 

Mater ( sont ), are the means, are 
contrived. 

Materiells peches , temporal of¬ 
fences. 

Malta, placed. 


* Vid. Rot. Pari. vol. i. p. 10, pet. 45. Potius vcyle. Hale’s MS. 
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Mattirc, matirez, matter. 

Atavastiers, wicked doers. 
AfauclerJc, ignorant, unlearned. 
Mauclum (roy), King Male on. 
Mauduit, ill conditioned. 
Mauveiste, mauveste , mauvaiste, 
mauveys, mavoitc, offence. 
Maufctcur , offender. 

Maufez, demons. 

A/awZs, mischief. 
jJ/tfwmenes, ill treated. 

A/aw77us, maimed. 

Maunchcsreverses ( ses ), liis sleeves 
turned back. 

Maundast, send. 

Afaundable, to be directed. 
Maunder , to command. 

Afaupae, ill treated. 

Afaupiteux, inexorable, 

A/awrcs, a liar. 

Mauriot ja mestier (il ne), there 
would be no occasion for me. 
Mausbaretz, evil contentions, ill- 
grounded suits. 

Mausesheure ( pur), for avoiding 
it. 

Afavys, mavos , evil. 

Mayaoust, the middle of August, 
the assumption. 

Maydenestan , Maidstone. 

Mayen (par), by means. 

Maylce de pain, a halfpenny¬ 
worth of bread. 

Mayles, halfpence. 

Mayn de estre, right hand. 

Mayn ( de ) en auier } laying our 
hands on the altar. 

Maynauntie, mansion-house. 
Mayne {la), the master and 
mariners of a ship. 

Mayneall, in company with. 
Maynerent, maimed. 

Afaynes (de), a mayns , at least. 
Mayneur , mainour , maynoeure , 
work. 

Maynpast , meynpast, household, 
family, dependence. 

A/ayns valaynt, of the least value. 
Mayns , matins. 

Mayritz demonstrantz, many re¬ 
monstrances. 

Mayor , greater. 

ATaz, a mast. 

Mazer {hanap de), a bowl made 
of mazer. 

Afeane , middle. 

Meane {en le), in the manner. 
Mear, sea. 

Meas, but. 

Meason, room. 

A/easons, niches. 

Afeaur droit , mere right. 

Afeaux, mere; best. 

Afecogneues, unknown. 

Afecreance , suspicion. 

Mectcz en execution, put into ex¬ 
ecution. 

Mectre, to expend. 

Medfee, a reward, a bribe. 
Mediate (pcrle), by the mediation. 


Medisse manere ( par ), in the same 
manner. 

Medle y mixed, compounded. 
Afcdlefc, medle y an affray, dis¬ 
turbance. 

Medlure de peche (par), by blend¬ 
ing offences. 

Medlure (pur la), an account of 
the mixing. 

Afedoine, the river Medway. 

Medu temps(enle),\n the mean time. 
Mee (ne a), has not. 

Ad eel, honey. 

Afeement, meesmement , namely, 
especially. 

Afeement , merrily. 

Meen amy, a middle friend. 

Afcen (come), as a mediator. 
Afeener, to produce. 

Mecnercsse, mediatrix, 

Meenner , an arbitrator, mediator. 
Meer (hors de), beyond sea. 

A fees, moved; mediators. 

Afees, meese, mess. 

Afces ( des ), of meat. 

Afeevement , disturbance, commo¬ 
tion. 

Afefet, offence. 

Aleffet, misdonc. 

Meffere, to do mischief. 

Afegme (la), the same. 

Afegnes, brought. 

Meheynee (leva le), raised the hue 
and cry. 

Afeiere , mother. 

Afeignal, meynal, menial. 

Mcignee, meime , meiny, family, 
household, company. 

Afeigte breve (ill ad), there is 
many a writ. 

AfcilleSy best, greatest. 

Afeillour, mulier.. 

Meiltz , the better. 

Mein, hand. 

Mein , mien , mines , mine. 

Afeinalx, messengers. 

Afeindrc age (la), infancy, the 
minority. 

Afeincrc action (de nul), in any 
inferior action. 

Afeincs, inferior persons. 

Meines sages, indiscreet, illiterate 
persons. 

Meines, nor. 

Mcinez, many. 

Afeingtenuz, maintained, assisted. 
Meinour e, meynours , with the 
manor. 

Afeire, mayor. 

Afeins q , less than, under. 

Afeins, mtindre , less. 

Afeins (a tote le), at the least. 
Afeins bone discretion, indiscretion. 
Afeins de bien meignent, bring 
fewer goods. 

Meins (al), into the hands. 

Meins, meicn (sauntz), without 
mesne. 

Afeins mises sur seintz, laying our 
hands on the gospels. 


Afcinst (le), the least. 

Afeint , meine , dwells, resides. 
Alrintenanty then, presently. 
Afeintenems, maintain. 

Afeint manera , many ways. 
Afeintroms, will maintain. 

Afcinure (la), the work. 

Afeinz choses , things of small value. 
Meircient, buy and sell. 

Afeis , more. 

Meis, a month. 

Afeisan, house. 

Afeisenl, put. 

Afeisme, same, the same, himself. 
Meisement, in like manner. 
Meisnee, meine, household, family. 
Afeissent en respit, should be re¬ 
spited. 

Afeissom, should bestow. 
Afeissoins avant, produce. 
Meissoins (que nous), that we 
should put. 

Afeist, meite, put, contained in. 
Afeist, need. 

Meis ter (qHl a), that it is neces¬ 
sary. 

Afeistr, meisters, mestre, master. 
Afeis trie, mastership, magistracy. 
Afeis trie, necessary. 

Meistymours de querell, main- 
tamers of quarrels, disputes, 
suits. 

Afeiter, meictre, to put, place. 
Afeleour, better. 

Afeliealx, melx, best. 

Afelle, honey. 

Afelle, affray. 

Melle ( se ) de la vente , meddle 
with the sale. 

Afeller (a), to blend, mix, inter¬ 
fere in, to interpose. 

Mellez (ne se devient), ought not 
to intermeddle in it. 

Afellieu, middle. 

Melz, meltz, better. 

Membres (per prendre), by cap¬ 
tion of goods. 

Men, my. 

Men temps, meantime. 

Men (en), in a state of insanity. 
Menable, amenable, brought, in¬ 
duced. 

Afenageoers, farmers, husband¬ 
men. 

Menant, dwelling, residing. 
Afenassables (ne), not to be 
menaced. 

Mcnassmt, menastez ( lui ), lead 
him. 

Menauntise, a settled concern, a 
place of residence. 

Menbra, remember. 

Mende (la), amends, satisfaction. 
Mend ’ provereit, should make the 
best proof. 

Mendinantz, mendians, beggars. 
Afendre, least. 

Mendres , less. 

Mem gentz (de les), of the mid¬ 
dling people. 
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MES 


719 


Mettc judgement (*nrw), without 
mesne judgment. 

Mene pris, nt a low price. 

Me nee a r, brought to Answer. 
Meme, mene [la), the hue and cry. 
Mcnetiges, house It old, dependants, 
menial servants. 

Miner, to manage, conduct. 
Mates, men brought, treated. 
Menestralet V (par colour de) t under 
pretence of being a minstrel. 
Merit/ter (de), from eatiug. 

Meni, inenuz dymes, small tithes. 
Merucz, made. 

Menir, to bring. 

Men is (et colons ja /<®),and we will 
also. 

Merits t res, ministers, officers. 

Menne, mate, menes veople , infe¬ 
rior people. 

Menncs , less, small. 

Mennes peches, small offences. 
Mennes keynes , small oaks. 
Mcnour, manager. 

Menour ( J'rere), friars minors. 
Moire , brought in, drove in. 
Menroni (les ), will conduct them. 
Mensoynes, lies. 

Measure, measure. 

Mcnt, much. 

Mcnte, mint. 

Mentineez, maintenance. 

Mentiner , mention. 

Maitir, to lie, to say what is false. 
Mentor, men ter, a liar. 

Mentre (Joy), breach of faith. 
Menty, mentu, have lied, said 
what is false. 

Mentz, a mentz, for the best. 
Mentz (lour), their best. 

Menues bailiffes, inferior bailiffs. 
Menure , remain. 

Menuz choses, small things. 

Meour droit, the better right. 
Meosisme (soi) de archer, went a- 
ehooting. 

Mer, meet bank , the sea-shore. 
Mer (de la) cTEscoce , the marches 
of Scotland. 

Merce, meer, mercy, grace. 
Mereez, wares. 

Merehal, marshal. 

Merche del merche, marked with 
the mark or stamp. 

Merchez, markets. 

Merchie des vivres, the rate or 
market-price of victuals. 
Merchiet , signed. 

Merci ( sur ), upon favour. 

Mercia , merchia , thanked. 

Mere, mature. 

Mere , only, absolute. 

Meri et misti (jurisdictions), juris¬ 
dictions mere and mixed. 
Merisme, maerisme, mermi, timber. 
Meritorie , meritorious. 

Mark, merches lettres , letters of 
marque. 

Merkedy, Mer die, Mercuredi, Wed¬ 
nesday 


Merrour, a looking-glass. 

Mers, marshes. 

Mers, tnerez, wares. 

Mers (la), the mercy. 

Mer ted, moiety. 

Mertlage , martyrology. 

Merture (de ce ), of this matter. 

Merust , causeth, occasions. 

Meryrn, merime, merin, merrien, 
merisme, maerisme, mermi, tim¬ 
ber. 

Merz, amercements; merchan¬ 
dise. 

Mes, month. 

Mes, but, from thenceforth, af¬ 
terwards, St ill,again, no longer, 
no more, also, us, we. 

Mes (a toutz jour), forever 
after. 

Mes ja, but yet, nevertheless. 

Mes que per, but only by. 

Mes sicome est conteyne, than is 
contained. 

Mes sil voit server, but whether it 
will serve. 

Mes que (que), that as soon as. 

Mes (pur), out of mischief. 

Mes avegne , evil, misfortune hap¬ 
pens, befalls. 

Misceient, mescent, intermix. 

Mesch, mischief, misfortune. 

Mesces ortieux, the middle toes. 

Mescez , accuse. 

Meschet (si il), if he miscarries. 

Mesconnussant, ignorant. 

Mescreables gentz, persons not to 
be believed. 

Mescreauntz , miscreants, infidels, 
unbelievers, heretics. 

Mescruz, Buspected, guilty. 

Mescusse, excuse. 

Mesease, trouble, misfortune. 

Mesel , meseal, mesiau, a leper. 

Mes entendetz ( vous ), you misun¬ 
derstand. 

Meseaux deges, leprous persons. 

Meseise de cuer (a), uneasy in 
our mind. 

Mesfere, misdeed. 

Mesfesours, criminals. 

Mesiuil, mesuil i a messuage, a 
house. 

Mesire, monsieur. 

Meskerdy, Wednesday. 

Mesmes, himself. 

Mesn en repons, put to answer. 

Mesnage, of the household. 

Mesnam ( le ), took him, led him 
away. 

Mesnaunce, bringing in. 

Mesnauntes, bringing. 

Mesne (a la), in the middle. 

Mesne (le court sera), the court 
shall be adjourned. 

Mesnee, mesnie, meyne, family. 

Mesnee (ee de sa ), to be within 
his jurisdiction. 

Mesnees, managed. 

Mesner seroit (qant ), when it 

i should come in question. 


Mesnes (par diverses), by diverse 
means. 

Mesnier, a public crier. 

Mesnours, leaders, oonductors. 

Mesnours des querelx, bearers of 
quarrels. 

Mesoing , negligence. 

Meson , a house. 

Mesonage, house-room, ware¬ 
house-room. 

Mesprendre, to misbehave, offend, 
mistake. 

Mespressure , offence, misconduct. 

Mespriorai (de ceo), of this I will 
exculpate myself. 

Mespris, offended, done amiss. 

Mesprison, misprision. 

Mess, mass. 

Message, a messenger, one re¬ 
tained in the service of an¬ 
other, a dependant. 

Messagerie (par colour de), under 
pretence of being a messenger. 

Messages, an ambassador, a 
nuncio. 

Messeist, evil entreat. 

Messeles, middle; diseased. 

Messeles (dens), the cheek-teeth. 

Messer, messour, an officer in a 
manor, who had the overlook¬ 
ing and care of the fields in 
the time of harvest, and for 
which he was entitled to cer¬ 
tain profits. 

Messerie, seignory, dominion. 

Messilerie, a lazaretto, a hospital 
for lepers. 

Messire, my lord. 

Messire vos garde, the Lord pre¬ 
serve you. 

Messoins , had a mind. 

Messoinges, lies. 

Messoit , but had he been. 

Messures, measures, terras. 

Mester (haut), grand master. 

Mester de counter (le), the science 
of pleading. 

Mester soil (si), if there be occa¬ 
sion. 

Mestier (le), the business, trade, 
occupation. 

Mestre, mystery. 

Mesire, be committed. 

Mestres , masters, clients. 

Mestrier , to get the mastery, do¬ 
minion. 

Mcsuengcs (lour ),their household, 
dependants. 

Mesurable, reasonable, moderate, 
proportionate. 

Mesurable manner (en), in a pro¬ 
portionable manner. 

Mesurage (pur le), for the mea¬ 
sure. 

Mesure terre, land containing 
about forty ox-gangs. 

Mesure (le), the terms. 

Mesure (pr eigne), be moderate. 

Mesure rase, rasen (par), by a 
measure stricken. 
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MesUrer , to mow. 

Met , to pat. 

Met , puts. 

Met a conseil , asked the advice 
of. 

Metable a mainprize , to be let to 
mainprize, mainpernable. 

Metere ( de), to place, assign, to 
put. 

Metir , offers. 

Metre , to pledge. 

Metre ( le ), master. 

ilfeKe ^c?/7ie ( ne ), let them spare 
no pains. 

Mettes, bounds. 

Mettes ( faux) y false measures. 

Mettidy charges. 

MettieTy the moiety. 

Mettive y harvest-time. 

Mettre (a), to set, fix. 

Mever (e), to move. 

MeveSy moved. 

MeUy mens, commenced, moved, 
induced. 

Meuchzy meuthy meulx , meux , mem, 
meutZy meultZy better. 

Meult ( semble pur le), it seems 
best. 

Meulz vaueSy most substantial. 

Meury meour droit y better, best 
right. 

MeureSy mature, ripe, steady, 

Meurra (les), shall muster them. 

Meurisson, maturity. 

MeurtCy maturity, wisdom. 

Meusengs, those of his family, 
his dependants. 

Meusmes (nous), we moved. 

Meussenty stirred up. 

Meuty a kennel. 

Meuth (I vient), it is better; best. 

MeuZy many. 

Mcymes ( de), of the same. 

Meyn ( par le), by the hand. 

Meyn [la pleyne), the handful. 

Meyn [a sa soule), on his own 
single oath. 

Meyn ( avaunt) y beforehand. 

Meyn ( du) y of my own. 

Meyn en meyn ( de) y from hand to 
hand. 

Meyn le temp [en) t in the mean 
time, at the same time. 

Meyn ove y work, labour; used. 

Meyn ( sans), without mesne. 

Meynaly menial. 

Meynce damage (au) y doing as 
little damage as possible. 

Meyndre , less. 

MeynCy meyney, a household, fa¬ 
mily. 

Meync [lur volunte de), their own 
will. 

Meynpasies, household, family, 
dependence. 

Meyn priSy let to mainprize. 

Meyns avysement maunde, ill-ad- 
visedly sent. 

Meyn sachantz , the unwary, the 
illiterate. 


Mcyns remembrantz } not suffi¬ 
ciently mindful. 

Meyns ( outre), out of her hands. 
Meyns ( entre), in hand. 

Mcyns nues ( a ), their hands bare. 
Meyns [en), under the protection. 
Meyns soit prise ( au ), be less 
effectually inquired into. 
Meyns, less. 

Meyns (au), at least. 

Mcynt, meint, dwells. 

Meyntaresteant , notwithstanding. 
Meynte foitz , then, at the same 
time. 

Meyntenant, immediately, pre¬ 
sently. 

Meyntent , maintains, harbours. 
Meynt home , many a man. 

Mcyntz jour passe, long since. 
Meyre, mayor. 

Meys, month. 

Meys (ove sa dozyme ), the party 
himself and eleven compur¬ 
gators. 

Meys, mouth. 

Meysun , house. 

Mez, middle. 

Mi, me, myself, my. 

Mi, half, middle; mixed, put. 
Mi este (le), midsummer. 

Mice , part, portion. 

Micoulau, Nicholas. 

Midivint, midnight. 

Mie, not; ill. 

Mie (a la), in the middle. 
Miech-aouz, the middle of August. 
Micdi, in the middle of the day. 
Miclz, mieltz, mielz , miens , miez, 
miex, mex, best, better. 
Miendre, less, the least. 

Micndres peches, smaller offences. 
Micre, mier, mire , mother ; mere. 
Miers, mieeres ( les mi), the four 
seas. 

Mies, messuage or house. 

Miestre , occasion. 

Miestre est (que), than is neces¬ 
sary. 

Mieudre, better. 

MieitXy less; rather. 

Mieux (face soun ), do his best. 
Micy, middle. 

Migne dc feer, mines of iron. 
Mierc, mier , mire , mere , mother. 
Mij quaresme, mid-Lent. 

Mikiel, Michael. 

Mileime , thousandth. 

Milie mars , a thousand marks. 
Millier , a thousand. 

Million, better. 

Millort Henry , my lord Henry. 
Milui, middle. 

Milveyn frere, middle brother. 
Millyme deusentyme, twelve hun¬ 
dred. 

Min (le), mine. 

Minee, la menee, those who ought 
to pursue felons on a hue and 
cry. 

Minister (a), to put in. 


Ministralx, minstrels. 
Mimstration, the management. 
Minnict, a minute. 

Minovery , trespass done by the 
hand. 

Minours, miners, engineers. 
Miou, mine. 

Miuodre, better. 

Miqueou, Micquel, Michael. 

Mire , micre , mier , mother. 

Mire, sea. 

Mire (ne nous deit), ought not to 
put us into a worse condition. 
Mirmour, murmur. 

Mirrour, pattern, 

Mhy we, us. 

Mis, mys, left. 

Miscrew, miscrue , suspected, 

guilty. 

Mise, issue, plea. ’ 

Mise , the joining issue in a writ 
of right. 

Mise (sans sa), without issue 
joined. 

Mise demene (de vestre ), of your 
own putting. 

Mises, expenses, costs, tasks, 
taxes. 

Miseres (feaux), faithful gentle¬ 
men. 

Miseymes, supposing. 

Misire , monsieur. 

Mistier, mislyer, to choose the 
wrong, to mistake. 

Misprisel , mistaking. 

Missions , mises, expenses. 
Missives , epistles, letters. 

Mist, left. 

Mist (soy)y appears. 

Mister, need of, occasion for. 
Mister, a secret. 

Mistermyng, miscalling. 

Mistioner, to mingle. 

Mistrent (sc), put themselves. 

Mil (ou il lux ), where he was his 
attorney. 

Mitaundre, in the night-time. 
Miller , to appoint. 

Mittomus, we admit, we put the 
case. 

Mittomous, let us suppose. 

Mittr, will send. 

Mittre et tenus , put and kept it. 
Min?, better. 

Moblys, movables. 

Mocke, a bride, spouse. 

Mod (en la), in the mud. 

Modifier, to alter, regulate. 

Moedz de vin, a hogshead of wine 
Mo el, meet, honey. 

Moeleen, millstone. 

Moell granlementy very greatly. 
Moement, especially. 

Moer, moves. 

Moerge , dies. 

Mocryer, to die. 

Moes, better. 

MoeveSy moved. 

Moyne, a monk. 

Moiy may. 
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|f>»>.*i meantime. 

Moicn, mediation, a mediatrix. 

Moi<tiantz, moienrums, namely, 
especially, by means of. 

Moicner, means. 

Moicrttie, moderate. 

Moitrmer, to mediate, negotiate. 

Moicnntrtfse*, niediatrixes. 

}(> ion!, administering. 

Mcigns pour le, at least. 

Mo'Here, a malier. 

Moil l era (dents), the teeth called 
the grinders. 

Hods drops, milled cloths. 

.Home, money. 

.Hoinere (en la), in the least. 

Moirent, die. 

.Vo/7, model. 

Mol ties, many. 

Moleins pur /reins, bosses, bits 
for bridles. 

Molcner, a miller. 

Mol icons (des), demolition. 

J Holt poi, much worse. 

Molours, mills. 

Molt, much, very. 

Molument (le), the emoluments. 

Molyn ventresse, a windmill, 

Moly sigles, mill-sails. 

Morid des molyns (pur), to grind 
at the mills. 

Mondre (de), to cleanse out. 

Moneage, an aid or present to the 
Duke of Normandy, once in 
three years, that he should 
suffer the current money of 
Normandy to be changed. See 
charter of Henry I. 

Monemu, Monmouth. 

Monester (a), to admonish. 

Monition, munition , ammunition. 

Monies {deux), two floods. 

Monnoyer (argent) ou a monnoyer , 
silver coined or not cioned. 

Monnumentz (nos menementz ), our 
deeds or muniments. 

Manser Jehu Christ, my Lord 
Jesus Christ. 

Monst, mout, the world. 

Monster , to show. 

Monster , monstre, monstrer, mon¬ 
ster, mostier, mustre, a monas¬ 
tery, a church. 

Moruttra, took it. 

Monstrable , to be declared. 

Monstraunce ( par mauveyse), by 
unskilfully declaring. 

Monstre, muster of forces. 

Monstresnn, the show. 

Montance, the value. 

Mont de fois, many times. 

Mon tz , monst iers, m o u ntain^ hi gh- 
lands. 1 ' 

Mordreu, murdered. 

Morey ns, morivaile, murrain, 
plague. 

Moreult,^ marast , mora, morent, 
died, die. 

Moreys, starved, stinking.. 

Morianee , death. 

Vol. II.—X X 


Moriant (en son lye)\ on his death¬ 
bed. 

Marine, mrrine, timber. 

Morreue, Morrtve, Murray. 

Mors <Targent, a button, buckle, 
or clasp of silver. 
Mort-Mahoum, by the death of 
Mahomet. 

Mort (a la), sitting melancholy. 
Morteus, deadly, mortal. 

Morust de enfaunt , died in child¬ 
bed, 

Moryn, wall. 

Morz ( 9 ), as well dead. 

Mosnier, a miller. 

Mossy, Moses. 

Mostera, will show. 

Mostrance, remonstrance. 

Mot et moet , word for word. 

Mote, motez, put, expressed. 
Motenaux (pels), sheepskins. 
Modes, motet, mentioned, worded. 
Motons, motonus , wethers, sheep. 
Motye , moiety. 

Moudes maners, many kinds, 
Mouldre, moudre, to grind. 
Moultlouse, very long. 

Moultons, wethers. 

Moult pres (eyde), very much con¬ 
tribute. 

Mound , the world. 

Mounder , to cleanse.* 

Moundre, to fence, enclose. 
Mouneyne (seur), middle sister. 
Mount (tout le), the whole world. 
Mount (rerc), towards, upwards. 
Mountanee, amount, value- 
Mountaunt, amounting to the 
value of. 

Mounture , a riding horse. 
Mourront (ne), shall not move. 
Mous, many. 

‘ Mout , died. 

Mout, much, greatly. 

Mout de fois, many times. 

Mouti , motiv.e, design. 

Mouth serroit ( qe ), which would 
be best. 

Mouton d'or , an ancient French 
gold coin, on which was im¬ 
pressed a lamb, with this in¬ 
scription : Agnus Dei, qui tollit 
peccatamundi, miserere nobis. 
Mouys, muys de ferment, a certain 
measure of wheat. 

Move (ic), begins. 
iVorcmcnte,cofcnm<>tion 9 , disturb-' 
ances. 

Movement (al), on the motion. 
Moves, moyes, months. 

Mayen, mean, indifferent, tem¬ 
perate, middle. 

Moyen (sans), without mesne. 
Moyennant, paying, making such 
payments. 

Moyennant'(vous), you being the 
mediator. 

Moyennant qu\ provided that. 
Moyenner, to intercede, with. 

| Moyes, months. 
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Moymennans, by means of. 

Moyr, mayor. 

Mt, death. 

Mu, incited, moved. 

Muable (home), an inconstant 
man. 

Muables, different, vary. 

Muance, changing. 

Mucettes, in secret. 

Mucha, concealed. 

Mut, muele, mute. 

Muer, to change^ alter. 

Muerge, dies. 

Muete, sedition. 

Mueth, better. 

Muins, warned. 

Muire , to die. 

Muit de chiens, kennel of hounds. 
Nulnes soer, the second sister, or 
the middle between two. 
Mulnes, mulnesse, fulness; the 
least. 

Multe , the fine. 

Mult puy, much worse. 

Mulveyn , mulnes frere, middle 
brother, 

Muner, to warn. 

Muni, warqed. 

Muniment, evidence, proof. 
Munseur, monsieur. 

Munte (qui), which amounts. 
Munture , a riding horse. 

Muovee , moved. 

Muovent (sc), vary. 

Murdre , kept secret. 
Murdressours, murderers. 
Murdrissent , keep secret. 

Mure, nuyre (purnous), to injure 
us. 

Murement , maturely. 

Murger, murer , to perish, to die. 
Muriaux, walls. 

Mur ours, men employed in build¬ 
ing walls and fortifications. 

1Hurra, shall die. 

Murrerent, murrurent, died. 
Murrust homage, the homage is 
respited. 

Musce, musee, piusse, mucha, con¬ 
cealed. 

Museaux, leprous. 

Musettes (e»), secretly, privately. 
Musseles, muscettes (p ar )y by 
stealth. 

Mustre fruisser (de), of breaking 
into a church or monastery. 
Mustrer, mustrel, to show, set 
forth. . 

Mustrerunt, showed. 
Musurablement, according to the 
measure. 

Musures, measures. 

Mut ere (de), to change. 

Mutua, pledged, lent, changed. 
Mutuve , mutual. 

Mutz , moved. 

Muye (ny ttint), did not come. 
Muygne (un), a monk. 

My tout, all parts. 

My (entour la), about the middle. 
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My lieu (clause era), middle clause. ; 
My (per) el per tout, by the half: 

or moiety and by all. i 

Myer , mother. 

Myeus, rather. 

Mykaresme , mid-Lent. 

Myle haut 'fil ( en ), in the main 
stream. 

Mynate , midnight. 

Myneurs , minors. 

My re, to prejudice. 
jJ/ys, 7Nleft. 

(son), his consent. 

Mys par gage, put by gages. 

Myse, assessment, punishnjent. 
Myse (par 5 a), by his pleadings. 
Myse (pur), for lodging, placing, 
appointing, depositing. 

My sue (temps), meantime. 

Myssus , surmised. 

Myst. mye (ne), did not use. 
Mystes; prelates, bishops, and 
archbishops. 

My strep to place. 

~\TAy nade , born. 

* Naal, Nadal , Nadaou , 
Christmas. 

Naam , replevy, distress, wither¬ 
nam. 

Naamer, to distrain. 

Naams, names , distrained, 
birth. 

Nadgeres puis , some time since, 
lately. 

Naefs, ships. 

Najfrerent, wounded. 

Nagemcnt, swimming. 

n'agures , lately. 

Naidgayers, naidgaris , nadgares, 
lately, sometimes. 
jVfli/, natural, lively. 
jVat/tf clemence (5a), he.r natural 
clemency. 

a nail in measure. 

nevertheless. 
iVai/ours, not elsewhere. 

Naistres (faux), bastards. 
Nammil , distress. 

Nanyl, nothing, not, no. 

Napez, naped. 

Naplus, Naples. 

Nashist, should be born. 
N'asquil, nasqe, was born. 

(/ous), idiots. 

JVizf, Tief, pure, clean. 

Natables, notable, considerable. 
Natair defaut, notorious defect. 
Nattraie , draws to himself. 

Naluresses, naturalness, natural 
affection, kindness, civil usage. 
Navant, they had not. 

Navie , navy, ships. 

Navil, no, not. 

Nau , a ship. 

Naufre, naurcs , wounded, beaten, 
hurt. 

Naye, drowned. 

Nayement , nagcment , swimming. 


Nayer , to swim, 

Abz, the nose. 
iVe, nor. 

Ac, born. 

Ae jpvr quant-quint ., notwith¬ 
standing. 

Ae arf geres, ne advers, lately. 
Neant , not, nothing. 

Neatir , to annihilate. 

Aee (semi), St. Neot’s. 

Aee, a native. 
iVeef, a ship. 

Neen , Ticez, 72ces, born. 

Acen (aZ heure de ), till noon. 
Neent, have not. 

Neerment , nearly. 

Accs, the nose. 

Aee$, endamaged, drowned. 

Aee$, 72e€, weeiz, arisen. 

JVees /oZs, natural fools. 

Ac/, noe /» ne ift new. 

JVe/*, nine. 

Ae/*e, a ship, a boat. 

Nefe, neif niefe , a bondwoman. 
Nefisme, ninth. 

Nefokastel sur Line , Newcastle- 
under-Lyne. 

■Nefs, ships. 

Negit, negation, negative. 

Neiantz, not having. 

Neicence , birth. 

Neiens , neins, nevertheless. 
Neirent, drowned. 

Ae/ (Ze), the ninth. 

Neifture, neifure, nativity, 

Neint, nothing. 

AeZr, black. 

Neis, not yet. 

Am, ships. 

Ae*$ tm (a), to any one of them. 
Nekedent, nevertheless. 

NeXlui, nobody. 

AeZ rei, of any crime. 

Nerny encontresteant, notwith¬ 
standing. 

Nemy pur ces , notwithstanding 
this. 

Ae;?/, ninth. 

Nennil, by no means, not at all. 
Nenparnent , shall not take upon 
themselves. 

Nent, or, nor. 

Nent, not. 

Nent (ne soit), is only. 

Neof\ nine. 

Neoyt f night. 

Nepurquant, nevertheless, more¬ 
over. 

Neven, nephew. 

Neqe dot, nevertheless. 

Nes, ships. 

Nesance, nessaunce , birth, origin. 
Nes pot, cannot. 

Net sens, ignorance. 

Nessent , beget, arise. 

Nessi , an idiot. 

Nestre, not to be. 

Nestre, to accrue to, to arise. 
Nestre ( le ), nestree (la), the birth, 
Nestre , nester (p), by the birth. 1 


Nestrioir , notwithstanding. 
Nestroit , not. known. 

Aesfry (jtmr 7?*y ire <fe), by writ 
of naifty. 

Nettement abalu , wholly nulled 
down. 

Nettrez, educated. 

Nettroit, would accrue, arise. 
Neture, nature. 

Nevanl (nemie), not before. 
Nevement , closely, nearly. 
Nevisme, nevyinc, the ninth. 
Nevoutz , nevor, nephew. 

Newer, to afflict. 

Next, not. 

Neure, to hurt. 

Neusseez vous ale ( qi ), why did 
you not go. 

Neux, nine. 

Neuz, nephew. 

Newel, Christmas. 

Newcu, nerve, nephew. 

Ney, not. 

Neye, drowned. 

Neyez, have not. 

Neysture, birth. 

Neylz, netz ( croiz ), the white 
cross, viz., of St. Andrew; one 
of the crosses on which they 
used to swear in Scotland. 
Nez, a nave. 

Neze, nose. 

Ni (un), not, a denying. 

Niant, not. 

Niant , danger. 

Nicement, especially. 

Nichol, Nicoi , Lincoln. 

Nice, denied. 

Nieement , namely, particularly. 
Niel, Nigellus. 

Niclment plcde, badly pleaded. 
Nient mienz, moreover, besides. 
Nient, not, have not.. 

Nient (a),-for nothing. 

Nient numbrables , innumerable. 
Nient obstant, nient ares leant, not- 
withstanding. 

Nient lemeins , nevertheless. 
Nientesement, avoidance, •destruc¬ 
tion. 

Niert jammes, shall never be. 
Nies (ungues), ever was known. 
Nies, niez, a grandson, also a 
nephew. 

Niel , brings, .draws. 

Niez, new. 

Nifle, a thing of no value, a 
trifle. 

Nil , no one, nothing. ' 

Nisser , shall not issue. 

Nitivitee, nativity. 

Nit meins (ne), nevertheless. 

Niye, drowned. 

No, our. 

No, nor, not. 

No, note. 

Noblee (la), the noble extraction. 
Nobletse (cy hauls), so high and 
noble a oalling. 

Noef, nine. 
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Norf ii. refused, would not, durst 
not. 

X*nfs, ships, vessels. 

.Vori/V liis ueits. 

.\\h/.' Xoil % Christmas. 

A onnfnt, especially. 

Xonnme, »i of mint, ninth, 
to swim. 

Xi’tsunt:, nuisances. 

Xoet. night. 

Xot tandrement, in the night-time. 
Xi erisme, norfisme, ninth. 

N ( :\r, our people. 

VoiWvj (wf), shall not deny. 

.Votes [totes), always. 

\o\r\ no is, s low. 

A’oi/Ve. neifty. 

No i rent [guc ne). who do not send. 
Noiscnt, dare not. 

^ noxious. 

N oisrnes (pot) votsincs, neigh¬ 
bours. 

Non, noitz , night. 

Nom, no. 

Nomassoins, had named. 

Xomed ( per servient), by swear¬ 
ing in a set form of words. 
Xomement, noement, nomomentez, 
to wit, especially. 

Xomerz, nometz, named. 

Aomu, names.. 

Xom mere till, no wonder. 
Nonacn, nonain , nonne, a nun. 
Xonchosant, knowing nothing. 
None, noon. 

None, ninth. 

Noneims, nuns, wives. 
Xonmesnaunce (&*), the not bring¬ 
ing in. 

Noun, name. 

Xonn (an), in name of. 
Nonsachaunct, ignorance. 
Nonsauz, nonsuited. 
Nonsemblablement (le pluis), the 
more unlikely. 

Xoore, noon. 

N'oosa , durst not. 

Kore, a daughter-m-law. 

Nor gales, North Wales. 

Nori , a foster-child. 

No rices, nurses. 

Norissement, encouragement. 
Norist, breeds; amounts to. 
Xorrour (le), the gilder. 

Nos, we, our. 

Xosant, hurtful. 

Nos as t, durst not. 

Nose , nosi, a nut. 

Nosement, namely. 

Nosest, knows not. 

Nosmes, nosmables , surnames. 
Note (il a), he has declared, 
given out. 

Note, expressed, specified. 

Note (hors de le), out of the note 
of the fine. 

Notisons, make known. 

Notoier, science, of experienced 
knowledge. 

Noioreinent, notoriously. 


Notoric, material, observable. 
Novallitez, novdltrie, novellers, in¬ 
novations, new terms. 

Noveal, new. 

Novel ( ore de), now of late. 
Novelette, injury. 

Novels porcions, equal portions. 
No vies foils, nine times. 

Nou, nouve, nine. 

Nouehes, knots. 

Nouestre, our, ours. 

Noun , nine. 

Noun (de chcscun ), for every 
number. 

Nounne, noon. 

Noun (p), by name. 

Noun def not, or undefended. 
Noun due, undue, what is not 
lawful. 

Nout, us . 

Nowell, novelle (a), 4t Christmas. 
Nowelles, new. 

Noyer (ne), knew not. 

Noyes, drowned. 

Noys, nuts. 

Noysaunce, a nuisance. 

Noz, out, us. 

Nu mencion, no notice. % 

Nuce, a nut. 

Nude empeschement (/>), by a bare 
impeachment, without any 
proof to support it. 

Nuef nueve, new. 

Nuire, nuyre , hurt, injure. 
Nuisement, nuisance, annoyance. 
Nul (si), if any. 

Nulenois , never. 

NuUi , any. 

Nul{ (a), to any one. 

Nulla, no, none. 

Nulluy, no one. 

Nuly biens (en), in any one’s 
goods, any one’s property. 
Num, nun (en), in name. 
Nummez, named. 

Nun (ky Deit), which God forbid. 
Nuncie (la), declare it. 

Nuncie ( que ), who may declare. 
Nuof nine. 

Nurrer, nurer (pur), to nourish. 
Nurriz It roy (les), the familiars 
of the king. 

Nurture (de sa), of his own bring¬ 
ing up. 

Nus, no. 

Nus, we. 

Nusant alia, to. the nuisance of 
another. 

Nusse, nobody. 

Nust dust fere, ought to do to us. 
Nut, has. 

Nutauntre, in the night-time. 
Nutt (mi), midnight. 

Nuyst (ne), does not hurt. 
Nuyter (a la), nuytandre, in the 
■ night-time. 

Nuytz, night. 

Nuz ( san ), without us. 

Nyant , not. 

Nycke ( nosme ), nickname. 


Nye, a nest. 

Nyef ncif, a woman villain. 
Nyese, nief, a ship. 

Ny gist, does not lie, 

Nyent avant , they having none 
before. 

Nyuemant (sy), so vigorousl}. 
Nyurent, endeavoured, com¬ 
manded. 


or, and. 

) 0, ou, with. 

Obeissaument, obedience. 

* Obfaires, uttered. 

Objicet, to object, lay to one’s 
charge. 

Obit, obites , dead, forgotten. 
Oblicter, to sport, rejoice. 

Oblier, to forget. 

Obligation, tenure. 

Oblige, liable. 

Oblivion, forgetfulness. 

Obmiltcs, omitted, left out. 
Obscurity ( en ), in a dungeon. 

Oc, yes, so. 

Ocbeir, to obey. 

Occluder, to shut. 

Occupation, encroachment, seiz¬ 
ures. 

Ochoison, ocquison, ocoison , occa¬ 
sion, accident. 

Ocious vie, an idle life. 

Ocreis (le), the increase. 

Octroye, granted, 

Od, or, with. 

Od sei (apeler), call to him. 
Odible, odious. 

Odonqs, then. 

Oefs, bees. 

Oegles, ogles , oels, eyes. 

Oel, she. 

Od, equal. 

Oels, them, the same, in, like 
manner. 

Oens (a), to them. 

Oens (les), the doors. 

Oept, eight. 

Oeplaz, $c., octave, &c. 

Oeptisme, eighth, 

Oer (de), to trust. 

Oes, oeps, use, benefit. 

Oesscs del chambre (les), the doors 
of the chamber. 

Oet, oete , eight. 

Oeuz, eggs. 

Of, with. 

Office (de son), of right, by virtue 
of his office. 

Offre, a tender. 

Ojfres ( p) et p demandes, by ques- 
. tion and answer. 

Ofisses, offiz, offices. 

Oghsta , ousted. 

. Oi, I have. 

Oi, oie, oieetz, heard, hearing. 

Qi (cours de), his body. 

Oictouvre, October. 

Oie, an ear. 

Oiels, eyes. 
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Oient, Jiad. 

Oier (eJ’), to hear. 

Oier del Jurie ( al ), to the ear of 
the jury. 

Oily oil, yea, yea, ay, ay; the 
assent of the commons in 28 
Edw. III. 

OiUe , oil. 

Oirigt, anointed. 

Oioit, heard. 

Oir, to hear. 

Oir masle, heir male. 

Oirs ( pur ses ), for his heirs. 

Oires (jusques), to this time. 

Oisel , oi&caly a bird. 

Oisel St . Martin (le), a crow; so 
called from its generally being 
seen about Martinmas, in 
France. 

OmneSy inactive, idle. 

OismeSy we have heard. 

Oisty east. 

Oisuir, leisure, opportunity. 

OitaveSy octaves. 

Oil d\ eightpence. 

Oitementy advancement. 

Oily heard. 

Olifaunty an elephant. 

Oly (d y )y olives. 

Oniy omme , a man, person. 

Om meffesoit ( come se) } as if one 
had offended. 

Omes (j 07'ud), magnates, great 
men. 

Omioidie (c?’), of homicide, man¬ 
slaughter. 

OmosneSy alms. 

On, in. 

On (vn), an ounce. 

On assent (sans), without their 
assent. 

Onche (Tory an ouche of gold, a 
brooch, a necklace. 

Oncly uncle. 

Oncore t moreover, again. 

Oncques n'eussent etc, had never 
been. 

Ondy one. 

One y with. 

Oner (V), the honour. 

Onerer ( ne dust), ought not. to 
meddle. 

Oner'et (sagement), wisely to work. 

Onesteey decency. 

Onfrec de Boun y Humphrey de 
Bohun. 

Onkorey yet. 

Onnerounty will send. 

Onneur ( cap d ’), cap of honour. 

OnqueSy never, ever. 

Onst eUy have had. 

Onto, shame. 

OnuTy honour. 

Oons (nous), we have. 

Oont et terminenty hear and deter¬ 
mine. 

Oor la reigne ( le), aurum reginat. 
Queen gold. This is a royal 
debt, duty, and revenue of 
every Queen-consort of Eng¬ 


OOR 


land during her marriage to 
the king, from every person, 
both in England and Ireland, 
for every gift, or oblation, or 
voluntary obligation or fine 
to the king, amounting to ten 
marks or more, for privileges, 
franchises, dispensations, li¬ 
censes, pardons, or grants of 
royal grace, or favour con¬ 
ferred by the king, which is a 
tenth part, besides the fine to 
the king. 

Oor de Cypre (de drop d } ), cloth 
of gold of Cyprus. 

Oosent (n’) f dare not. 

Oosty army. 

OpposeTy appossery to appose, 
examine, question. 

OpSy choice, will. 

Opsey use. 

Opteinenty obtain. 

Oquison y occasion. 

Or endroit ( qui ), who at present. 

Oraily oraille, an ear. 

Oraire y ovarium , a stole to be 
wornatall times by the priest: 
it went about the neck of him 
that officiated, to signify he 
had taken upon him the Lord’s 
yoke. 

Orat (ori), heard the cry. 

OratourSy complainants, peti¬ 
tioners. 

Orce, orSy orsey a bear. 

Orde (del), of commanding, order¬ 
ing. 

Ordenours, those prelates and 
barons who in 1310, 3 Edward 
II., were appointed, by virtue 
of the king’s commission, to 
reform and settle the state of 
the king’s household, and of 
the kingdom. 

OrdemmentSy ordinances, or sta¬ 
tutes. 

Ordes parolles (ove), with foul 
words. 

Ordeynement , determination. 

Ordiy barley. 

Ordinaily a book of rules and 
orders, to direct the right 
manner of saying and perform¬ 
ing holy service: the most 
famous of this sort was that 
of Sarum, made by Osmond; 
Bishop of Salisbury, 1077. 

OrdinareSy ordenerSy ordinaries, 
bishops. 

Ordiney order, rule. 

0rdinery to dispose of. 

Or dir y to be filthy. 

Ordreney ordained. 

Ore f any more. 

Ore (cT)y at present. 

Ore \et ja soit), and suppose. 

Ore (pur son), for herqueen gold. 

Orelery a pillow. 

Orendreyt lui , on his part. 

Orendroity now, at this time. 
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Organcs portatifs duroy (/es), the 
king’s portable organs. 

Oriel, an car. 

Orier , to rise up, the rising. 
Orila ove le roy , had a private 
audience of the king. 

Orir, to arise from 
Orlage, a clock. 

Orphays, orphans. 

Orpheovr , goldsmith. 

Or ray, orrount , orreyent, or rent, 
shall hear. 

Orrety guilt. 

Orribletee , horribleness. 

Orrie (V), the inheritance. 

Ort, a garden. 

Orteils, claws. 

Ortievx, toes. 

Osannes, Ozanne, Palm Sunday. 
Osiy also. 

Osse, bone. 

Ossi qe , so that. 

Osty he had. 

Ost, host. 

Ost, ostel (a), with an army. 
Ostage, hostage. 

Ostagiez, set at liberty. 

Ostassent, should remove from, 
oust, put out. 

Osteilx , houses. 

Ostel, household, at home, an inn, 
lodging, entertainment, diet. 
Ostension (de faire ), to show, to 
produce. 

Osier , taken away. 

Osier (mat), bad understanding. 
Os teres, such lands. 

Osterons, will put out. 

Ostier, a door. 

Osloyt, stood, was. 

Ostre , showed. 

Ostre ceo, moreover. 

Osyum lesser (nus de), we have 
adjourned. 

Ot y U oiy he had. 

Ote, oty he hearkens. 

Otely as much, the like. - 
Oterie (e), and grant. 

Otiosite, idleness, want of em¬ 
ployment. 

Otree, granted, consented, ap¬ 
pointed. 

Otrei, the other. 

Otreiy otri, leave, consent. 

Otrie de ceo, further, moreover. 
Otriemenz, concessions. 

Otroiant, attending to, regard¬ 
ing, granting. 

Otruoysons f grants. 

Ottie, granted. 

OttiSy taken away, carried off. 
Otto or Otho de Tillie, the name 
of some Norman who built 
Doncaster Cross. 

Ottreer (te), the charter. 

Ottreire, to grant. 

Ottrety granted. 

Ottrie de ceo a Ivy (n’)y does not 
pretend himself to have any 
title thereto. 
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Otfroymt (s'ilz hit/), if they grant 
it to him. 

(ttfroi/t r, to contract. 

(htntyz, granted. 

On, whereas, whereto, within, 
with, into, in. 

Ou cas % in c.ise. 

Ou nun, in the name. 

()« queils fuissent, although they 
were. 

Ou q soit chargeant, wherewith 
he be charged. 

On, to open. 

Ouatt, in a year. 

Oucunque, wheresoever, whatso¬ 
ever. whensoever. 

Our , ouif, a goose. 

(him (qi), who have. 

(hies, bones. 

fire, with. 

Ove et de trove; de eve et de treve; 
i.e. free for many descents; 
from grandfather, and great¬ 
grandfathers great-grandfa¬ 
ther; also certain seignioral 
rights exercised over villains. 

Ovek co, moreover. 

Ovekes, oveuk, with. 

Orel, new. 

Ovelment , equally, justly, ex¬ 
actly. 

Ouent, have. 

Ovenuz, arrived, come. 

Over, have. 

Over ( de ), to work, to labour. 

Overaigne del Eglise (al), to the 
fabric of the church. 

Overe, ouere pur lug, passed in 
her favour. 

Overe pur vous ( qe ), which is in 
your favour. 

Overe (par), by endeavouring. 

Overe enavant (de cel), from that 
time forward. 

Over echo, goes beyond. 

Overee sey, wrought silk. 

Overeigne (ai), towards building. 

Overeignes , works. 

Overe iriye (ne), there is no occa¬ 
sion for. 

Overent , passed. 

Overer, to proceed, to gain. 

Overrer, to work. 

Overesces de seie, silk-workers. 

Overete (en lieu), in an open 
place. 

0vere2 , bnUt, erected. 

Overre ( en ), inquiry. 

Overte (en temps), in open tide.' 

Overtement, plainly, manifestly. 

Overtea, open, so as the lord can 
distrain. 

Oves etseues, done and prosecuted. 

Ovesqe ceo qe, except that. 

Ovesque , also. 

Overtoil, whilst he was, was 
heretofore; appointed. 

Ougktee, ousted. 

Ovient, often. 

Ovir, to hear. 


!' Ouk, ever. 

Ouktws, nnv. 

Oult (ou), on the last day. 
OuUrancc, attrenchc (a tout), to 
the utmost. 

Oultroyse , granted. 

Oumes , men. 

Ountement, openly. 

Ount mcstcr, hold it necessary. 
Ovoqes tut ce , besides all this, 
Ouq, and that, where. 

Oura, shall have. 

Oure, hour. 

Oure , to kill. 

Oure , oures, works. 

Oure (al), at the time. 

Oureroms (nous), we will proceed. 
Oures (avant tout), especially. 
Ourir, to manage. 

Our ke (del), as soon as. 

Ours (f), I shall have. 

Ous, bones. 

Ous (a), to them. 

Oust, August. 

Oust, out, has, had. 

Oustage x hostage. 

Oustantz, ousting, turning from. 
Oustel (al), to the door, at the 
door, at the beginning, at first. 
Ouster auxi , over, also. 

Oustrez , ousfes, put out, removed, 
taken off. 

Oustr, over. 

Oustre , removed. 

Oust re an ter droit , except what 
belongs to others. 

Oustre quel, beyond which, after 
which. 

Out, above. 

Outel (sacrement del), sacrament 
on the altar. 

Outerc, overte ( eschange ), public, 
open exchange. 

Outlagari , an outlawry. 

Outrage, abuse, excess. 
Outragieuse, excessive. 

Outre , over, besides. 

Outre (< d ’), of another. 

Outre (la), doutre le meer, beyond 
sea. 

Outreiz , granted. 

Outrement (tout), ouvertement , en¬ 
tirely, utterly. 

Outr quen culture, over, through 
which piece of ground. 

Outre (sa demande tout), the 
whole she demanded. 

Ouve, or. 

Ouvertez , letters patent. 
Ouwel-main (en), into an indif¬ 
ferent hand. 

Ouye, ouy , ouyes, heard. 

Ouyez, publishing, proclaiming. 
Ouzeroient (ne), durst not. 
Ouzisme, eighth. 

Ow , or. 

OwaiUe (un), a sheep. 

Owe , aue crasse, a fat goose. 

Owe, hired. 

Owel, ouelx, equal. 


Owele main (en), into an indif¬ 
ferent liana. 

Owele condicon ( de) l of equal con¬ 
dition. 

Owelmenl, equally. 

Oweles (Dieux ad coinys ses), God 
has committed his sheep. 
Owells , eyes. 

Owels, goods. 

Ower, oar. 

Owester celle awerouste (pur), to 
remove this doubt. 

Owyt, eight. 

Oy, hear, heard, audited. 

Oy (demanda ), demanded oyer. 
Oy dire (par), by hearsay. 

Qye , an ear. 

Oye, oyer. 

Oye encor (je n’), I have not yet. 
Oyds, eyes. 

Oyer , eyed. 

Oyer (so), his hearing. 

Oyis, heard. 

Oyl, ye8, hear ye, an eye. 

Oynt, eight. 

Oyr no acuntes (de), to audit ojur 
accounts. 

Oysels, birds. 

Oyson, goose. 

Oyst, heard. 

Oyt, eight. 

Oytaves, octaves. 

Oytiesme, the eighth. 

Oyzes (kil), that he hear. 

Ozanne (lafeted’), Palm Sunday. 

amont escrit , above written. 
Pi, plaintiff. 

P my, throughout. 

P noms, have brought. 

Pnt , takes. 

Pont , can, may. 

Poirez , procured. 

Ppris, purprised, encroached 
upon. 

Proa, profit. 

Pr tee, for their land. 

Ps, taken, more. 

Ps dil ce qs, near unto, almost to. 
Pse, taken. 

Psel, taking. 

Pile, brought. 

P use , by turns. 

Paage, payment. 

Paas , country. 

Pace, passe, passes, exceeds. 
Paces del Eschekir (envoiez a les), 
sent to the places; i.e. to the 
courts of the Exchequer, &c. 
Pache, a convention. 

Pacs, peace. 

Pae , paemenz, paes, payment. 

Pae pds (ne se ), is not satisfied. 
Pace, paid. 

Paer (l 1 apostoill), father the pope. 
Paes , agreement, peace. 

Paes, countries. 

Paes ( nexcede ), do not exceed. 
Paetz, paid. 
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Pagncr (per), by payment. 
Paiages et Ravages; pcdagia et 
r.oagia, tributes and rotages. 
See Roynages. 

Paie ( de ), of payment. 

\Paie (mau), displeased. 

Paiere (p la), by the father. 

Pairs, payez (les ), the payments. 
Paigners, panniers. 

Paile , omitted. 

Pailement faire, to do the like. 
Paillettes, hangings. 

Painer , to torment. 

Pain-grosse, brown bread. 

Pains , loaves; the first Sunday 
in Lent in the Romish Church. 
Paintz, paying. 

Painz(vii), seven loaves. 

Paiour, fear. 

Pair , to pay. 

Pair a, may. 

Pais , paise, ‘peace. 

Paisement (surle), in the appeas¬ 
ing. 

Paisne, the youngest. 

Paisvile, peaceable. 

Paisumne ( en ), into a paganish 
country. 

Paiz, agreement. 

Pale, pal, pel, paling, wood. 
Paler, to speak. 

Palettes, a military habit. 

Palle, pallets, Bpoken of, treated 
of. 

Paller (sum ent), without. men¬ 
tioning the same. 

Panbretat, mandate. 

Pandecouste , Pentecost. 

Pane, cloth, a robe. 

Pane, bread. 

Panes, skins. 

Panes, loaves. 

Panetre le roy (serjante de es(ree), 
by sergeantry, to be the king’s 
pantler. 

Pani , penalty. 

Pans, he thinks. 

Panse, the belly. 

Pauses, hung, pendant, affixed. 
Panures, poor. 

Paor, paoir, power. 

Paour, fear. 

Paours, payers. 

Papa, the pope. 

Pupate (la), the papacy. 

Papirs, papers, books of ac¬ 
counts. 

Papisicke ( eglise ), the Romish 
Church. 

Papistine, a papist. 

Par, equal. 

Par, paces. 

Par (de), of Paris. 

Parachue, paracheve, finished. 
Parage, kindred. 

Par aimer, to love affectionately. 
Parains, padrines , these are per¬ 
sons who, in the time of com¬ 
bat, performed the same office 
which advocates and pleaders 


use in disputation of civil 
causes. 

Paramount (especefie ), above spe¬ 
cified. 

Par aval les pountz, below the 
bridges. 

Paravant, before. 

Paraventure, by, between. 

Parautee (estat de), estate of 
peerage. 

Parcas, perhaps. 

Parcenier, parcenary. 

Parchemin, parchena, parchment. 

Par chi dev ant, heretofore. 

Parchier (les murs), break through 
the walls. 

Par chose qe, because. 

Par close char ire, in the close of 
the charter. 

Parconniers, parceners. 

Parcoons, dilatory. 

Parcst, delay. 

Pard, loss. 

Pardannt, losing. 

Parde, pardoin, pardon, forgive. 

Pardehors , outwards. 

Par dehors le roialme, out of the 
realm.. 

Pardela , beyond sea. 

Pardr, shall lose. 

Parduit, lost. 

Pardurable, perpetual. 

Pardurablement, forever. 

Pare, by. 

ParecheroujxU) parishoiront, shall 
be wrecked. 

Pareil, parile , parole , peril, dan¬ 
ger. 

Pareissouses, idle. 

Parches, parcels, pieces. 

Parempler, to fill up. 

Partncy, pdrensi qe, whereby, so 
that. 

Parent, parentz, kindred. 

Parent whereby. 

Parcrpoint, perpoint, pinpoint, 
doublet. 

Pares, peers. 

Parcsce, idleness. 

Parferons , will perform. 

Par fin (a la), at last. 

Parfond, deep. 

Parfurnis, parfiourny, performed, 
executed, completed. 

Pargam, parchment. 

Pargemin , a MS. on parch¬ 
ment. 

Pariage (de), on the part of the 
father. 

Pariens a monl, appearing with 
much greater. 

Parier , perjured. 

Parties, parties. 

Parlance,\parltj (la), treaty. 

P la ou, where. 

Paries , pearls. 

Par li, for him, on his account. 

Par lire, to read through. 

Plour (lour coe), their common 
speaker, one who will answer 


for the whole body, the speaker 
of the House of Commons. 
Porlure, language. 

Parme, par mi, at, by, with. 
Parmi (et), and according to. 
Par mi ce, therefore, on that ac¬ 
count. 

Parmi chou he, provided that. 
Parmi cy, by this. 

Parmuer , to truck, to barter. 

Par my, upon. 

Parner, to take. 

Poch, parish, diocese, territory. 
Parodies, parts, sides. 

Paroge, converse, have commu¬ 
nication with. 

Paroier, to appear. 

Parol , paralee , perambulation. 
Parole, plea. 

Paroles pur les communes (qi avoii 
les), who was speaker for the 
commons. 

Pa-rolys (a-vons en), had some dis¬ 
course. 

Pouls, words. 

Parout, wherefore. 

Parpaie, fully paid. 

Parplc.de, pleaded. 

Parpoint, a doublet. 

Parquai, whereby. 

Parqua-unt, when. 

Parquer, to enclose, impound, 
impark. 

Parqui, inasmuch as, because. 
Parr axes, walls. 

Parrie, equality. 

Parrie , a peer, peerage. 
Parsiver, to perform. 

Parson, person. 

Parsone (apres coeverfiu), after 
curfew has rung. 

Parsoneable , personable, enabled 
to maintain plea in court. 
Partage et pannage, portion and 
appanage. 

Partant, therefore, whereupon. 
Par taut que , inasmuch as. 

Parte des testes (per), by behead- 
ing. 

Parte et parte, party and party. 
Parte des codes (la), the loss of 
the testicles. 

Partement, departure. 

Partez , carried. 

Partirent , departed. 

Partisons , divisions. 

Partmcnt, in part. 

Partot, in the whole. 

Partront (ne ), will not depart. 
Party (pur la), by reason of the 
parity. 

Parvoar (le), the procurer. 
Parvoisiers (vallez ), valets who 
were learned in their military 
exercises. 

Pas, passes. 

Pas, paes, peace. 

Pascage, grazing. 

Pascher, passer , to feed. 

| Pascher (puisse), might go. 



PAS 


PEC 


PER 


727 


Pask, Easter. 

Pasques chantit h\ Mid-Lent Sun¬ 
il ay : 1) o m i mo a 11 c fee t i on is. 

Pasque jtom\ l'alm Sunday. 

Faiqueret* ihe season of Easter. 

Pasquerayes, pasture-grounds. 

Passant, in their journey. 

Pnssant % feed on. 

Passaunte, exceeding. 

J^assemeut, death. 

Passer [doit], ought to exceed. 

Passes [sunt), are made up, com¬ 
prehended. 

Passionaire, ft book "which con¬ 
tains the history of the passion 
of our Saviour. 

Pastour , shepherd. 

Pasture (quitz de la), to be quit 
of poture. See Poture . 

Pasuilement, peaceably. 

Fatere, Patrick. 

Paleys , putoys ( le ), the ceremo¬ 
nies, prayers. 

Pad, ou souffranee de guerre, ab¬ 
stinence, or cessation of war. 

Patience Dieu (par la), by God’s 
permission. 

Putins, pattens. * 

Putins, dishes,plates,or chargers, 
made of gold or silver, used at 
the distribution of the host; 
and these were called patins 
or paten9; a patendo. 

Patron, pattern. 

Paver, pavoire , fear. 

Pavis, a large kind of shield. 

Pan, a stake. 

Pauaniz, paynant , paying. 

Paulement , a little. 

Paumaunt, paumes, touching, 
laying one’s hands upon. 

Pans (a), in pledge. 

Pax («n), a box where the sa¬ 
crament is put. 

Paye, a paye , satisfied; pay¬ 
ment. 

Payee, recompensed. 

Payne, penalty. 

Payntier le roy, serjeant of the 
pantry to the king. 

Paynim, a pagan. 

Pays, payes, country. 

Paysqes, Easter. 

Pe, pray. 

Pche, preach, declare. 

Pe, pee, peas, foot. 

Peace le roy (a la), to the Jaw of 
the land. 

Peae , peaz, peax, peace. 

Peae, feet. 

Peages, to us. 

Peaiges, tolls, customs. 

Peaisez, countries. 

Pealx lanuz, woolfels. 

Peaux deberbiz, sheepskins; 

Peautre, peantre, pewter. 

Pec (pris le), price, each. 

Peccherousement, wickedly. 

Peechi (a), to sin. 

Peccune, pecunie, money. 


Pece (grand), a great while. 
Ptcee (« baentent'un), be absent a 
little while. 

Pecheries , offences. 

Pecker ease cite d'Avenon (en la), 
in the wicked city of Avignon. 
Pechir, pecker, to offend. 

Peck (haute). High Peak. 

Pecker (de) t to break open. 

Pect, the breast. 

Pecunielle (peine), pecuniary pu¬ 
nishment. 

Pedereste, a sodomite. 

Pee , foot. 

Pee de la fyn, foot of the fine. 
Pee, country. 

Pecle (entrez en la), entered in 
the pell. 

Peer, a stone, fourteen pounds. 
Peer (francke), free-stone. 

Peeres (nous auncients), our an¬ 
cestors. 

Peer es ins (pleignanze ), pilgrims 
complainants. 

Peert, appears. 

Pees, peace. 

Pees (un), a concord. 

Pecs (c/t), in the country. 

Pees (mettent les ), set their feet. 
Peese , appeared. 

Peese ( ove la), peaceably. 

Pege, pitch. 

Peiblement, peaceably. 

Peier ( plus), worst. 

Pejer, worse; 

Peies en main, paid down in hand. 
Peigneresses, combers. 

Peinbles, diligent. 

Peinblement ($i), so diligently, 
carefully. 

Peine, punishment. 

Peine benite (pur), for holy bread. 
Peipe (son), his father. 

Peir, peer, equal. 

Peir de justices, two justices. 
Peire, father. 

Peire (un), a pair. 

Peir (il puit), he may pray. 

Peirs, stones. 

Peirt, appears. 

Peis, weights. 

Peis, peace. 

Peis, peise, peas. 

Peise (nus), pressed us, lay upon 
our hands. 

Peise (e molt nous), and it gives 
us great concern. 

Peiser, to weigh. 

Peinble , peaceable. 

Peisiblete, the peaceable state. 
Peis on, mast. 

Peitke, fails. 

Peitou, Poictou. 

Peitreux, peitrelx , that part of the 
trappings of a horse which 
goes across his breast. 

Pexz , feet. 

Petes, issues arising from. 

Pelle (le ditte), the said appeal. 
Pelure,peleure, skin, fur, clothing. 


Pelrine, pilgrim. 

Pelter (citizein et ), citizen and 
skinner. 

Peltrie, all kinds of fur. 

Pelwoil, pelt wool. 

Pembrugg, Pembroke. 

Penacles, pinnacles. 

Penauntz, penitents. 

Pence , intends. 
j Vendable, to be banged. 

Pendaunt, in suspense. 

Pendent ( en ), belonging. 

Pender, to consider. 

Pendra, let him pay. 

Pendure (dc), of hanging. 

Pene , penalty. 

Pene, punished. 

Penere (a), to punish. 

Penes, obliged. 

Penia (tant lui), made him un¬ 
dergo such duress. 

Peniblement , with great pains. 
Penie (sans), without punish¬ 
ment. 

Penne , a pen. 

Penner , a pen-case. 

Pcnra, ponra, shall take. 

Pcnre ( faitez ), cause to be taken. 
Pensant, being grieved at, lament- 
ing. 

Pensement (en), in thought. 
Pensoier (potiHs, puisse oier), 
may hear. 

Pent, depends, depending. 
Pcnyble, painful. 

Pepul, people. 

Peraccompt, fully accounted. 

Per ainsi, in the same manner. 
Peramont, above. 

Peranite, eternity. 

Per a per, peer for peer, 

Percer le denier (de), to break the 
money to pieces. 

Perckemyn (un poy denk et), a 
little ink and parchment. 
Perckez, parchez, breaking down. 
Perclose, the conclusion. 

Perdant, a sufferer, prejudiced. 
Perdecea (nient plus), no more in 
this case. 

Per de eus, amongst them. 
Perdervcrs lui, about him. 

Per desist, lose, lost. 

Pcrdez, loss. 

Pcre, peer (gettre de), slinging; 
one of the sports prohibited 
by 12 Ric. II. c. 6. 

Pere nues (a), bare-legged. 
Peregales, equals. 

Per exes, peres, stones. 

Pent au, praying to have. 

Perent, thereby. 

Perer, to appear. 

Peres, a peer. 

Peres, stones, pearls. 

Per fere, to execute, perform. 
Perfez pemers , by pernicious 
acts. 

Perfit , perfect. 

Per fond, deep. 
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Perforcera, shall endeavour. 

Perfre le fer four (que fist)) who 
offers himself the first day. 

Peri , lost life or limb. 

Perie ( od ), set with stones. 

Pil do miere (era), in parts be¬ 
yond sea. 

Perils de gar rarities, peril, hazard 
of warranty. 

Perira riens al chief seignour del 
fee (ne), the chief lord of the 
fee shall not suffer. 

Pirent , were lost. 

Peris , damaged, spoiled. 

Peris a fare ( p ses), affeered by 
his peers. 

Perisse, be lost, depart from. 

Perloygnent , prolong. 

Per milter son loyal trials , will not 
abide his lawful trial. 

Perners, perverse. 

Perne 2 a mal , take it amiss. 

Perole (p), by words. 

Peround, whereby. 

Pounly per unty wherefore. 

Per paysy fully satisfied. 

Perpetre % made, passed. 

Perplede, to finish, to decide. 

PerpreteSy committed. 

Per qei oy, inasmuch as. 

Per qiy perquey wherefore. 

Perquillye, fully collected or paid. 

Pquisicons a mortmayn, purchases 
in mortmain. 

Perrey precious stones. 

Perres ( p ces), by his peers. 

PerreZy Pirers, Pirres y Peres, Pere, 
Peter. 

Perry ( vine), bad, adulterated 
wine. 

Persy peers. 

Perseveyront, perceived 

Peraonaumenty in person. 

Psuy } pursue. 

Pert, part. 

Pert, appears. 

Pertanty whereby, thereby. 

Pertant (n'est my), is not ou this 
account. 

Per tie, part. 

Perveient, provide. 

Peruch (la compaignie de), the 
Prussian company. 

Perview, provided. 

Pervis, parvis , the outer court of 
a palace or great house; a 
place where clients, when they 
wanted to be out of the noise 
and bustle of Westminster Ilall 
and to consult with their coun¬ 
sel, used to meet. Such was 
the place in Palace Yard, near 
Westminster Hall, mentioned 
by Fortescue de Laud. Leg. 
Angl. c. 61. Dugdale also 
takes notice of the Pervyse of 
Pawles. “ Formerly,” says 
he, “each lawyer and ser¬ 
geant, at his pillar in St. Paul’s 
Church, heard his client’s 


cause, and took notes thereof 
upon his knee.” Dugd. Orig. 
195, b. See Glpss. X. Script, 
v. Triforium. The lowest part 
of the church, next to the 
north and south doors, was 
also called the parvis; a par - 
vis pueris ibi edoclis: and some¬ 
times courts temporal were 
held there. Staveley’s His¬ 
tory of Churches, p. 157. 

Pery , ruined. 

Pcrz, loss. 

Pcs , pez, peace. 

Pes, breast. 

Pes, pasture. 

Pes (lour), their feet. 

Pesantie , pesantee , animosity, re¬ 
sentment. 

Pesaunte , heavy, ponderous. 

Pesch, depastures. 

Pesche, is faulty. 

Peschie , peskerye , fishery. 

Pesczer, to feed. 

Peser debatz (de), to settle differ¬ 
ences. 

Peses (trencher en), to cut in 
pieces. 

Pesh (de), of the pasture. 

Pesiblement, peaceably. 

Pesme, very wicked, worst of all. 

Pesoit ( li ), proposed to him. 

Pes (de), in the piece. 

Pessant, feeding, depasturing. 

Pesse d’etoille de lin (par), for a 
piece of linen stuff. 

Pessons, pesshens, peskons, fish. 

Pessoners, fishermen. 

Pessounz (fours de), pessons , fish- 
days. 

Pestent, pestre, feed. 

Pesteresces , bakers. 

Pestez, baked. 

Pcstour, pesture , pescour , a baker. 

Pestrine , bakehouse. 

Pestzon , pesson , mast, the fruit 
of a species of trees called 
glandiferous or mast-bearing, 
as beech, oak, chestnut, &c. 

Pet (un), a crack. 

Petcntcs (lcttrcs), K letters patent. 

Pette, peti, pity, mercy. 

Petitement, little, easily. 

Petitz gents , men of small value. 

Pettavin, a Pictavian. 

Pcu, peussauntz, able. 

Pen de greyn , fed with grain. 

Peult, peust, may. 

Peulx, peaux lanutz, woolfels. 

Peure, peuir , fear. 

Peure , take. 

Peusons, might. 

Peutre, pewter. 

Pew , few. 

Pex, pitch. 

Pey de temps , a short time. 

Peygne, peynez, pains, penalties. 

Peynymes, pagans. 

Pegs, weights. 

Peyser, to weigh. 


Pey suns , peasants. 

Peyte , a piece. 

Pez, feet, 

Pheli, Philip. 

Philas (de), from off the files. 

Phylatteries; phylatteria, vessels 
and boxes made of gold, silver, 
ivory, or crystal, to keep the 
relics of saints and martyrs. 

Pi, pie, piz, poux, a well. 

Pice, peas. 

Pi cea, already. 

Pices (surleur), upon their pyxes. 

Pie de seal, foot of the seal. 

Piece (a y demorcr un), to reside 
there some time. 

Piece ad, piez ca , piecea , ja pieca, 
fa bone piece, lately, heretofore, 
hitherto, some time since. 

Piece (grand), a great while. 

Piece ( sunt alees fa une), may be 
uniform. 

Pieche de tans, space of time. 

Piecza donez, lately granted. 

Pied de mony, standard or ster¬ 
ling money. 

Pied puldreaux, a peddler, from 
whence the court of justice 
called the piepoudre is de¬ 
rived, or from the despatch 
given in this court. 

Pieg, deer. 

Piere, pier, father. 

Pier, worse. 

Pier (lepluis), the worst. 

Pier, a tyler. 

Piere de leine , a stone of wool. 

Piere de la tiere, a peer of the land. 

Pieroit, should pay. 

Piers, pears. 

Piers, peers, equals. 

Piers, pieces. 

Picrt, pierge , appears. 

Fieri enemy, open enemy. 

Picte grand, great charity. 

Pieur, worse. 

Piez, feet. 

Piez (la quelle en est), which is as 
bad. 

Piges, pigs. 

Pigne , a comb. 

Pigne, preigne, take, 

Pigne (qe au ), who oppress, lay 
penalties on. 

Pigneresse, a carder of wool. 

Pignons, pen. 

Pignotary, prothonotary. 

Filer, pilere , a pillar. 

Filers, piles. 

Piles, piletSy bolts. 

Pilez, pillie, pilhe , pillaged. 

Pille, pile, that side of the coin 
which bears the head; cross 
or pile, a game. 

Pilous, made of hair. 

Pilot d'argent, a silver dart. 

Find (ckambre de), the painted 
chamber, the room which was 
anciently St. Edward’s cham¬ 
ber. 
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Pinctcur, a painter. 

JSnfons. pincers. 

Pt oez [ne), cannot. 

Pipe {q? court eft), which is in 
charge in the pipe-roll. 

Piques d ’or, gilt spurs. 

Pire, a stone. 

Pis, piste, pise, the breast. 

Pise de tonnage, weight of grain. 
Pises, piz, peas. 

Pis sent, may. 

Pistcr ou braster (a), to bake or 
brew. 

Pitaunce, allowance. 

Pit f, piteus, pity, piety. 
Piteousemcnt, piteously. 

Piteux report , compassionate re¬ 
gard. 

Pitle (un), a small enclosed piece 
of land. 

Piz, pitch. 

P,z, worse. 

PL, plaintiff. 

Pla, qil plast, that he would talk. 
Place dc ter re, piece of land. 
Placquer [fait), caused to be 
placed, fixed. 

Plage , beating, stripes, stroke, 
wound. 

Plai (en), in full. 

Plain , plein (a), entirely. 
Plainement, fully. 

Plainer poour (ot/), with full 
power. 

Plaisier (por mietz ), for the better 
compromising. 

Plait, plaid , plea, proceedings; 
also the assembly where they 
were determined. 

Plait (en), impleaded. 

PlaiZj differences. 

Plane (de), plainly. 

Plane (a), fully. 

Plante (en grant),in great number. 
Plasse , a town, hold, or fortress. 
Plat , metal, iron. 

Plate ( de ), coat of metal. 

Plate (le), gold orsilver uncoined, 
bullion. 

Plauces, plausible. 

Plauntes, planted, placed. 

Plage , a wound. 

Plages Dieu (v), the five wounds 
of our Saviour. 

Playn , plein , plain, not guilty. 
Play plai (u), in a plea. 

PZ^, speaks or expresses. 

P/e. plea. 

Pleast , plerra , shall please. 
Pleasauut . well liked. 

Pledent, hold plea of. 

Pledu , pleaded. 

Plegg (pur), take pledges, or 
surety. 

Pleggage, suretiship. 

PZein cfe* persones ( encountre 
tout), against all manner of 
persons. 


Pleint ( le ), the plaintiff. 

PZeiaZ (Ze yranZ), the greatest 
part. 

Pleintie , complaint. 

Pieintivouse (si), so numerous. 
PZemie, pleyve , complains. 

PZe«7, plaint , complaint. 

Plenere , full. 

Plente , plenty. 

Plesaunce (pur), for the plea¬ 
sure, to please. 

P/e$*>, will, pleasure. 

Plest, pie, pleist, please. 

P/e/, ^ZciV, plea. 

PZew, plieu, pleased. 

Pleve sa joi, pledged his faith. 
Plevys (lour), those whose 
pledges they are. 

Pleyn (plus a), more fully. 
Pleynant , plaintiff. 

P/eyndre ( neseescreyent ), may not 
be afraid to complain, may 
not be tired out with com¬ 
plaining. 

Pleylrye , poultry. 

Pleytz, pleas, plaints, complaints. 
Plez (sale, de), hall of pleas. 

P//w, placed, joined together. 
Plien, phne , full. 

Plieu, pleased. 

Plieur , pleasure. 

P/*>i (<fe), completely, fully. 
Pfist, plight. 

Plite, ^Zwi’Z, plait. 

Ploast, ploet, pleases. 

Ploite des besognes (pour les ), for 
the despatch of the business. 
Plorantes , lamentable. 

PZo/, it rains. 

PZoy (sur Ze), on the folding up, 
the label. 

Pluis, more, moreover, further. 
Pluiscestre, furthermore. 

P/tm puisne, much later. 

Plum, lead. 

Plumbes, leader caldrons, leaden 
pipes. 

Plume, feathers. 

Plumer bruere, to cu. heath. 
Plunger, to intrude. 

Plus, surplus. 

Plus pres qu y ilpourra etre fait (de 
samble estal aw), of the same 
quality, or as near as may 
be. 

Plusoms (a), to several. 

Plustost (de), immediately. 

Plux grant, much greater. 

Pnetz, take. 

Po, pou, poi, pol, a little. 

Poaer , power, posse. 

Poant, could. 

Poart ( ne ), cannot. 

Pochier (le), the thumb. 

Poeimes (nous), we could, we 
might. 

Poent , can. 

Poer, poeir , poair , power, force, 


authority, strength; realm, 
territory, jurisdiction; fear, 
ability. 

Poer (a Tenable), at a reasonable 
rent. 

Poer mi (ne), could not. 

Poes , can. 

Pocst, power. 

Poet, behaviour. 

Poet mye pyre (no), cannot be 
worse. 

Poeur , fear. 

Poey (ne), cannot. 

Poeyt (se), should take effect. 
Poi, little. 

Poi, more. 

Poi (a), at least; well. 

Poi des ans ( en ), within a few 
years. 

Poiart, may. 

Poiement , payment. 

Poier, poiar, power, fear, juris¬ 
diction. 

Poies (per), for fear. 

Poielz tout (vous), you put the 
whole. 

Poigne, poine (en), in his hand, 
in hand, paid down. 

Poindre, to point. 

Poinons , pendants. 

Poms, poinne, pains, penalties, 
puuishment. 

Point (ou), in the condition. 
Pointe (mettront), endeavour. 
Pointes, pointz, fingers. 

Poinles tretables, drawbridges.* 
Points, pains, poinz, points, ar¬ 
ticles. 

Points, poinetz (potiHs), pouts, 
bridges. 

Poir (quatre), four pair, 

Poires, peas. 

Pow (pur), for the weight. 

Poisa (nous), affects us. 

Poisages (les), the weighing. 
Poisanlcoer (avoir), to be offended 
at, to bear resentment. 
Pois-apres, 60 on afterwards. 
Poiscans, puissant, powerful, 
able. 

Poises, weights. 

Poises couchantz, weights couch¬ 
ing- 

Poises, poisee, weighed, consi¬ 
dered. 

Potsiz (sur le), in the weighing. 
Poissance , power. 

Poissantz (est ), is possessed of. 
Poisse , could. 

Poisures (lour), their weighing. 
Poix (le), the fist. 

Pol, Poul, Pou, Paul. 

Polail , poultry. 

Polentiers (les), malt-makers. 
Poleyns, poleine, pulleyns, colts. 
Police (p), by. 

Polls (a), to the poll. 

Polriesme faire , could do. 


♦ Potiils, poimtes, 2 ParL Rolls 218, pet. 51. 
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PoLrons (que nous), that we can. 

Poltaire, poller, polentier , poul¬ 
terer; the officer in the king’s 
kitchen who has the charge 
of the poultry. 

Polz, the thumb. 

Polz, skin. 

Polz (al), the skull. 

Pomadre, powder. 

Pomelz despeies , pommels for 
swords. 

Poms (nous), we can. 

Ponce, hand. 

Pondage , poundage. 

Pondeur (Zr), the weight. 

Pondre, pounder , a weight, the 
same as the auncel. 

Pont (ne), cannot. 

Pont freint , Pontefract. 

Pom, bridges. 

Pooi, pooir, poor, por, power. 

Pooires (Ze), the power. 

Pooit , may. 

Pooms , wc may, might. 

Poons (ne), we eannot. 

Poosts , posts. 

Poour, fear, 

Populaires , common, inferior 
people. 

Por , power, jurisdiction. 

Por , on account of, for. 

Por ce, therefore, 

Por ce que je a parssui (e), and 
as soon as I perceived. 

Por ceu kil , because that it. 

Por le tot, for the whole. 

Por quei, wherefore. 

Porcary , a hog-sty. 

Porcestre, Porchester. 

Porchcrs, swineherds. 

Porcionur (a), to apportion. 

Porcoi , why. 

Poreerra , shall provide, deter¬ 
mine. 

Porgiser , ptogiser, purgiser , to 
lie with, violate, defile. 

Poriroit (ne), could not. 

Porles , pearls. 

Porom mie (ne), could not. 

Por port, purport. 

Porprises (unt), have made a pur- 
presture upon. 

Porrcymes estre (?i£), cannot be. 

Porscor, possessor. 

Porsise, possessed. 

Port (li), the ports. 

Porte (avec.), with the loss. 

Porte paix, the pax for the holy 
kiss. In the primitive times, 
in the Eastern countries, u 
ceremony was used by the 
Christians, after divine service 
ended, to kiss one another, as 
a token of mutual amity and 
peace: to continue and per¬ 
form which custom with more 
convenience and decency, in 
after-times, this invention was 
devised, viz., a piece of wood 
ur metal, with the picture of 
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Christ upon it, was solemnly 
tendered to all the people pre^- 
sent to kiss; this was called 
osculatorium, or the pax, to 
signify the peace, unity, and 
amity of all the faithful, who 
in that maimer, by the medium 
of the pax, kissed one another. 
Mat. Paris tells us that, du¬ 
ring the great difference be¬ 
tween Henry the Second and 
his turbulent archbishop Tho¬ 
mas Becket, Rex osculum pacis 
dare archicpiscopo negavit. 
Mat. Paris, 117. And Ho- 
lingshed says, that the king 
refused to kiss the pax with 
the archbishop .at mass. Ho- 
lingshed, in atmo 1170. Stave- 
ley, 191. 

Portesmue, Portsmouth. 

Portetz, brought. 

Porton , share. 

Porverra, shall provide, deter¬ 
mine. 

Porvoiance, providence. 

Pose, prevented, settled. 

Poser , to put questions. 

Posez, put, set at. 

Posoms , suppose, or put the 
case. 

Posses (en), in pulse* 

Possez (jours), times passed. 

PostoiUe (la), the pope. 

Pot, can. 

Poture, puture, a claim made by 
foresters of provisions from 
those who lived within the 
purlieus of the forest. 

Pou (sz), so little. 

Povaire , povare, power. 

Ponces, fingers. 

Pouchon, puncheon. 

Poudre de oiseaus ct poissons, se- 
myc of birds and fishes. 

PoueDescose (la), the poor people 
of Scotland. 

Pove.rail del eynee (la), the poor 
people in the neighbourhood. 

Pouers, povre, poverez, poor; po¬ 
verty. 

Poucrte, poverty. 

Povira (en quanque il), in as much 
as shall be in his power. 

Poulare, powder. 

Poul, Paul. 

Poulcc, forefinger, hand. 

Pouldreuz , dusty. 

Poules, wards. 

Poults, paulter, poultry; a poul¬ 
terer. 

Pounage, paunage. 

Pounsonez, powdered, spotted. 

Pount , a bridge. 

Pour de mort , fear of death. 

Poure, pour , pouwer , power, 
force. 

Pourar homes, poor men. 

Pour chivalier , poor knight* 

Pour cheu ke , because. 
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Poures, poor people. 

Pourfice, profited. 

| Pour leach, pourkars , pourchack , 
procurement. 

Pourlesse, fearless. 

Pourmener, to go, or walk about. 
Pourpenser, to devise. 

Pourpoins (en leur), in their coat- 
armour; with their arms. 
Pourquoy, on which account. 
Poursigre, to prosecute. 
Pouryssement, impoverishment. 
Pous , fingers. 

Pous (Za), the poor people. 

Pous (par le), by the inch; the 
thumb’s breadth. 

Pouserent leur sealx , put their 
seals. 

Pouste, power, jurisdiction. 
Pout, may. 

Pout (ne), could not. 

Poutyns, poucins , pullets. 

Poutz, pouses (deux), two fingers, 
inches. 

Power , poor. 

Powers (a), to the poor. 

Powerc (per noz ), by our father. 
Poy, a little. 

Poy (tout a), very nearly the 
same, almost the whole of, all 
but a little. 

Poy fait (a), little practised. 
Poy et par poy (par), by little 
and little. 

Poy denk ( un ), a little iok. 

Poy a dire (un), to say a word 
or two. 

Poy de ly (mult), very lightly of 
him. 

Poy de temps ( par moult), a very 
short time, 

Poy voet vivere par soy mesmes 
(qa), which can support itself. 
Poye vaut, worth but little. 

Poye (a), at least. 

Poyer de countee, the posse comi- 
tatus. 

Poyer de la mort, fear of death. 
Poyn, poygne, a hand. 

Poynes, penalties, pains. 

Poynne, pains, trouble. 

Poyntes, pins. 

Poynt ne, cannot. 

Poyount , pay. 

Poys , weight. 

Poys, peas. 

Poys (de), of consequence. 

Poyse, thinks. 

Poyse ( lui ), affects him. 

Poy sent pluis, are of a deeper dye. 
Poze, placed. 

Pra , may. 

Praefection, appointing, making. 
Praigne, prange, take. 

Praise des assises (les), the taking 
assizes. 

Praismes , took. 

Pre (plus), nearer. 

Prechourez , preachers. 

Preer (de), to beseech. 
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Prees, meadows. 

Preerent (nos), besecched ua. 
Preest />. at the meadow. 

JW/(ti) % to prove. 

Pre/aire. to perfect. 

J'/vi, meadow. 

Preints (yue /’('«), that there is 
inserted, put. 

/VeiVr (ti *./), at the prayer. 
Prcic\ preyes, booty, plunder. 
1'rtignans affaires, pressing af¬ 
fairs. 

Preignaunce, pressing, taking. 
r~cis, price. 

lhrcisc. acquainted, informed. 
Preiser, to appraise. 

Preisse { mov). I plead,-insist. 
Preiser, prized, commended. 
Preissoins, had taken. 

Preist may be taken. 

Preistr (les), took them. 

Premerem (le), the first. 

Premesses, promises. 

Premis, promised. 

Premistrent, will promise. 
Prendrans en bon gree ( un ), a 
taking in good part. 

Prendre ( pur ), to undertake. 
Prengnossat 2 , take. 

Prent (lug), takes himself. 

Prente (le), the impression. 
Prenye . preigne, preagent, appre¬ 
hend, take. 

Prererre , prayer. 

Pres, presented. 

P) 'es (de), near. 

Pres [plus), as near. 

Pres nulles (bien), scarce any. 
Pres (si), as near, as well as. 
Preschanntz, persuading. 
Preschein, preceding. 

Presehein, next. 

Preseance , precedence. 
Presentaines, presented. 

Presente, presentee. 

Presentez , presantz , present. 
Presentment , presentation. 

Presone , prison. 

Press (aur wn), on a present¬ 
ment. 

Press la def ( de ), to present the 
defect. 

Pressieux , precious. 

Prest. took. 

Prest , made. 

Presty borrowed, ready, a loan. 
Prest (de), borrowed on. 

Prest what he lent. 

Presla (luy), lent to him. 
Pres'aige, priesthood. 

Prcste lur aver,* lent their money. 
Prester (me), to accommodate me 
with. 

Prestier (a), to borrow. 

Preslment sute, proof ready at 
hand. 

Presz, prestez, prese , ready. 


Pretend , forethought. 

Prctensez reignez, pretended 
reigns. 

Preud home , preux, great men ; a 
valiant man. 

Preue , ^ren, weal, profit, ad¬ 
vantage. 

Preremeji/, ^acmenfes, privately. 
Prever, to take a view of before¬ 
hand. 

Previpse, private seal. 

Prevusmes, intended. 

Preyer , to pray. 

PreycZy spoil. 

Preymes , jureiznej, preismes, took. 
Prez, prayers. 

Pri (flwa), I pray you. 

PW, prient [si), so prays, 

Prie, takes. 

Pne (de), worse. 

Prier, to pray, intercede for. 
Pries (la), the taking. 

Pngner, to take. 

Priggaute, parity. 

Prime (aheur de), at one o’clock. 
Primer apres ( tot a), immediately 
after, soon after. 

Primerement, in the first place, 
especially. 

Primetime (nonante), ninety-one^ 
Primer me dense (a la), at the 
first court. 

Primpt (im), in the twilight. 
Princee de Capes, principality of 
Capua. 

Prinche, prince. 

Principalement , especially. 
Principalleede Cestre, principality 
of Chester. 

Principaltee, principalship, head 
of a hall. 

Prins, prinses, taken from. 

Print, he takes. 

Prioritie, priory. 

Prioure de mort, fear of death. 
Pris sus, taken up, undertook. 
Pris (sur le), upon the price. 

Pris de guerre (les) i the prisoners 
of war. 

Pris (plus), the more readily. 
Pris, may.f 

Prise (nous), concerns us. 

Prisel, a taking; also, a condi¬ 
tion, acceptance. 

Priser, to value, appraise. 
Priserunt (qui), who appraised. 
Prises qu, droit, less value than 
they ought to be of. 

Prisons, prisoners. 

PHst, a loan. 

Prist, borrowed. 

Prist (de), by borrowing on loan. 
Prist (se ), was taken. 

Pristerent a mayn (i/z), they un¬ 
dertook for. 

PHqteront repons , received an¬ 
swers. 


Pristerount ensemble (sey), as¬ 
sembled together. 

Pristre ($e), were performed. 

Pristine (sergeant), sergeatrt of 
the bakehouse. 

Prisun, prison. 

PnUy purru, deflowered. 

Prium, we pray. 

Privables, liable to deprivation. 

Privcz , people of our own nation. 

Privites ( les), the secrets. 

Probation(pur la), for the proving. 

Procain, next. 

Proces, porks. 

Proch jour, next day. 

Prochamement , precheinement , 

speedily, last, next. 

Prochement, immediately. 

Procheynete, proehenite, proxi¬ 
mity, nearness. 

Procter ( cela), that proceeded. 

Procincte , precinct. 

Procure, a proctor. 

Prodance, prudence. 

Prode, produced. 

Proder , to go out of. 

Prodes, probes hommes, honest 
men. 

Prodes homes, the Magnates and 
Grands of the counties, the 
military tenants, the wise, dis¬ 
creet men of the nation; also, 
men well affected. 

Prodome , a man of some note. 

Profiles (les), the advantages, 
benefits. 

Progaine, progeny. 

Progiser , to ravish. 

Proiere , prayer. 

Prois, prayed. 

Prois, proved, 

Proismes , near. 

Prolation (la), the pronouncing, 
giving. 

Prologner, to prolong. 

Promes, promise. 

Promegons (vous), we promise 
you. 

Pron, neighbour. 

Prons , ready. 

Pronunciation, sentence, decree. 

Pronunciast le dit parlement, de¬ 
clared the cause of calling the 
said parliament. 

Pronunciement (en temps de), at 
the time of pronouncing. 

Propier, like to suffer. 

Propitz, favourable. 

Propos, purpose. 

Proprement ( sa sals), his own 
proper hall. 

Proroignement , prorogation, pro¬ 
longation. 

Prosme, a neighbour. 

Prou, proun, much, enough, a 
great deal. 

Proute, ready, quick. 


* Aver , in the Stat. of Acton Burnel, 11th edit., is translated goods. 
t Potihs puse. Hot. Pari. vol. i. p. 270, pot. 16. Hale's MS. 
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Prouz , proved. 

Provable err our, a manifest, a 
just or justifiable error. 

Provablement , plainly. 

Provablement attaint , provably 
attainted, z.e. upon manifest 
evidence. 

Provables [ceuz pleas sunt), these 
pleas are to be proceeded in. 

Provant (en), in proving. 

Prouaire y a priest. 

Proudhomme , proudomys, pru - 
donne (sur la ), on the probity, 
prudence. 

Prove (de), of the probate. 

Provcnant , arising. 

Provenders , provisers, prebenda¬ 
ries. 

Provendre , a prebend. 

P rover, to improve. 

Provcrison , impoverishment. 

Provers homines , poor men. 

Provisent, should prove. 

Provost , the provost, the lord of 
the vill; the reeve or bailiff 
of the king, or of the lord of 
the manor. 

Prowe , prony prevc y pren , 
profit, advantage. 

Proyty may. 

Prud omeSy great men. 

Prudwfiy an honest man. 

Pruerount, shall approve. 

Prumeirement, in the first place. 

Pruschanament passec, last past. 

Pruvancey proof, evidence, pro¬ 
perty. 

Pruygy Prussia. 

Pry, proper, advisable. 

-Pry (uows), I pray, I beseech 
you. 

PryemeSy took. 

Pryney taking. 

Ps, prw, taken. 

P/5, loss. 

Piiy more. 

Pucillage, virginity. 

PucynSy chickens. 

Pue et pue (al), by little and 
little. 

Pueent (it ne), they may not. 

Pucent pas ( ne.)y cannot. ■ 

Pueplier, to publish. 

Puer, pure. 

PucSy fed. 

PucSy spoiled, trodden down. 

PucSy afterwards. 

Pact estrCy it might be. 

Puet (uc), cannot. 

Puct unqorey is yet depending. 

Pucuble, people. 

Past Vcn dire, one might answer. 

Puyny, punished. 

Puvr (potius pair)y paternosterSy a 
pair of paternosters, strings 
of beads for the priests, &c., 
to number their prayers by. 
In one of the canons made at 
a provincial synod in 810, 
where Wulfrud, Archbishop of 


Canterbury, presided, we meet 
with VII Bcltidum Paternos¬ 
ter, which seems to imply 
that they had in that age a 
certain number of studs 
fastened into their belts, or 
girdles, which were then used, 
as strings of beads now are, for 
the numbering of their prayers, 
but with this difference, that 
the studs were all of one size, 
and that every one of them 
stood for a paternoster; where¬ 
as the modern fashion is to 
have lesser beads, which stand 
for Ave Maries, to one larger, 
which stands for a paternoster. 
Johnson y s Canons, 816. 

Palfrey a bruise, swelling, scar, 
wound. 

Pulles espernerty young hawks. 

Pulley ns y colts. 

PultcTy a poulterer. 

Palter et catoar [sergeant) , Ser¬ 
jeant of the poultry and of the 
eatery. 

Pulteriy poultry. 

Puney youngest. 

Punee (une), a younger daughter. 

Punce$y youngest sons. 

Punier , to punish. 

Puobles Cristiens, Christian peo- 
pie. 

Puoury stench. 

Pupplier, to publish. 

Pury by. 

Puralle, puraille, poral, purlieuy 
perambulation. 

Pur arcs tier, to arrest. 

Pur ceo qe, from the time that. 

Pur coe que y forasmuch as, 

Pur coiy whereby. 

Pur quey for which. 

Pur cfwu key because that. 

Purche, therefore. 

Par (ant cum, as long as. 

Part ant qe, to the intent that. 

PurccyntCy purscyntey precinct. 

Parch , purchaser. 

Purcharrmt , proceeded. 

Purchas de courts, perquisites of 
courts. 

Purchas (en le ), in the demand 
of the writ. 

Purchas demeyn ( en son), of his 
own demanding. 

Purchas [tout), all his acquisi¬ 
tions. 

Puree , ascertained, 

Purfit, on the sides. 

Purgacon , cleansing. 

Purge, purgation, 

Purgyser, to deflower, to defile, 
to violate. 

Purjacc , purchased. 

Pur joiner, to put off. 

Purlheynoste , prothonotary. 

Purpart, a conference, a treaty. 

Purparlan.ee [sur), upon a con¬ 
ference, condition. 


Purparler, purpar lance, purparles, 
purale , a perambulation. 
Purparler , to discourse of. 
Purpense , prepense, forethought. 
Purpernant, assuming. 
Purportast, purported, dictated. 
Purpose, set forth, alleged, de¬ 
clared, proposed. 

Purpreignes, makes a purpresture 
on. 

Purprestour, he that makes the 
purpresture. 

Purpris, taken, purprised. 
Purpull, purple. 

Purres, adulterated. 

Purris, rotten, damaged. 

Purrois lieu [en), in a place full 
of putrefaction. 

Purrust, deflowered. 

Pursauvc, prosecuted. 

Puesourver , to survey. 

Pursuant , prosecutor. 

Pursuer [de), to prosecute. 
Pursui, purchase, obtain. 
Pursuit [en la), in the precinct. 
Pursuount, have sued, applied for. 
Purtenand, appertaining. 
Purtrere [la manere de), the man¬ 
ner of drawing it out. 

Purus, provided. 

Purveaunce de Dieu , providence 
of God. 

Pu rveier,purvoier,purver,p urv eer, 
to provide. 

Purvey, purview, purvieus, purveUy 
purw, provided. 

Purvele, ball of the eye. 
Purvenqjmtz, arising. 

Purveyance , purview. 

Purvieu, purveu, provision, con¬ 
dition, ordinance, statute. 

Pus, puz, puis, after. 

Pus, afterwards, since. 

Pusams [quant nus les), at her 
espousals. 

Pusance , power. 

Puseit, he may. 

Puscl, a maid, a virgin, a damsel, 
a little girl. 

Puselage, virginity. 

Pus ke , since that. 

Pus qui, after that. 

Pussum , can, may. 

Pust, put, puist, fed. 

Pusture, homage. 

Put, ugly, homely, dishonest. 
Putage , adultery, whoredom. 
Putaine, putiene louee, a hired con¬ 
cubine, a harlot. 

Putel, a well. 

Puthois, putois , a Fulmart. 
Future, pusture , poture. See 
Poture. 

Puy [fault), much worse, very 
lightly. 

Puys [homage), pure homage. 
Puyer , to bear up, to support. 
Puyr , pure. 

Puys, a well, a watery or oozy 
place. 
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J'ups a pres, soon afterwards. 
Puys (</r), since. 

Puyt assertes bycn, might very well. 
Pp, pi<\ pys, the breast. 

Ppe, worse. 

Pyt {df) % on foot. 

Pyphenoutty pendant. 

I'yndts J’rrory, ivory combs. 

who, when, that. 

7 Qu r for. 

Q , a farthing. 

Qare lou y whereas. 

Q. d. now, certainly not. 

( Jr , quarter. 

Q<ini< when, as. 

Qtinpeyne, that scarce. 

( jar-qare . quair, for. 

Qanmt soldz (deinz), within forty 
shillings. 

Qe, who. 

Qecofiqes, whatsoever. 

Qele meyson, what house. 

Qenu enseuerent , consequence 
would be. 

Qest , who is. 

Qestes, who are. 

Qeu , that. 

Qi ( de), whose. 

Qi de ceo, what’s that to the pur¬ 
pose. 

pi si, suppose that. 

Qi (son), his cries. 

Q'i/loms de sa coustome (et), and 
the collecting his customs. 

Qiqe lieu , in whatsoever place. 
Qiqe soil, whether it be. 

Qoer (i our esmeroieni de), heartily 
thank you. 

Qoi, what with. 

Qore est, who now is. 

Qua («), so that. 

Quacorte, fourteen. 

Quader, to relate. 

Quanch il aveit, all that he had. 
Quanque, whatsoever, all that. 
Quant et quant, forthwith. 
Quaxitieme, the whole quantity. 
Quantqe ( en ), inasmuch as 
Quantrest, whatsoever is. 

Quantz, how much. 

Quaquil, all, whoever. 

Quare, quar, for. 

Quarell de arte, ou defletche, a trial 
of skill at fencing or shooting. 
Quaresme, queresme (demy, mil), 
Mid-Lent. 

Quarkes, oaks. 

Quarte de le main, the back of 
tbe hand. 

Quarreaux, cushions, couches. 
Quarreur, a square. 

Quarrier, a quarry. 

Quart, takes, carries. 

Quarters (par), by turns. 
Quarlitr (par un), by turns, in 
rotation. 

Quartrover (detoller et), beheaded 
and quartered. 


Quassentz, quashed, annulled. 
Quatcrable, quartcrnble. 

Quatreble (rfw), in four times. 
Quatrusze, fourteen. 

Quattezime joar, fourth day. 
Quaunty when, as much as, as to, 
how much. 

Quaunt ( etne p ), and yet, never¬ 
theless. 

Quaus deytas (las), which said. 
Quay (par), by which means, 
wherefore. 

Que, .which, whether. 

Que (pour), for which. 

Que (de), of which. 

Quer , quey (de), whereof. 
Queilletzes, collected. 

Queist, should seek. 

Quelmt, cruelly. 

Quelsz genz, whatsoever people. 
Quen, in what. 

Quen breve, what writ. 

Quen (outre), over which. 
Quen-part, wheresoever. 

Quena, a woman. 

Queue marchaundie, but one mer¬ 
chandise. 

Quens de Flanders, Count or Earl 
of Flanders. 

Quenz, earl. 

Queor, queur, quoer, quer, queer, 
quier, heart, affection. 

Queque, although. 

Quer, leather, skin, hide. 

Quer deners, forty pence. 

Quer, queor (en mye le), in the 
middle of the choir. 

Quer doner, rewarded, provided 
for. 

Quere, which. 

Quere (a), to go for, to get. 

Quere hors , go out of. 

Querele (de la), of the quarrel, 
contention, party. 

Querele (par), by which means. 
Quereler mieuz ( e ), and provide 
for themselves better. 

Querer, queur, querez , querre, quer, 
to get, obtain, to inquire, seek 
for, beg, fetch, bring over. 
Quere8teres, choristers. 

Querfage, wharfage. 

Querge (le), let him seek him. 
Querle (de), to seek him. 
Queresme, Lent. 

Querrer, a quarry. 

Querrour, a digger of stones. 
Quer son viver, to get his living. 
Quest (/«), the inquest. 

Quest (Ze), the which. 

Queste, which is. 

Quetment, quietly. 

Quets, watch, guards. 

Queue de vin , a vessel containing 
about a hogshead and a half 
of wine. 

Queve, quevi (selles en double), 
sealed by affixing the seal to 
a label. 

Queul (le), which. 


Queulloicnt, colleot. 

Queurt, lie searches. 

Queux ( de)y of whom. 

Quex, which, who, what. 

Quey, what. 

Queys, quays, wharves. 
Quidaunce , believing, thinking. 

* Quiders , thoughts, opinion. 
Quidra, shall think. 

Quie, whereas. 

Quier, the heart, 

Quieur (les ), which. 

Quiex (a), to whom. 

Quit, he who. 

Quilage, collection. 

Quillets d'or, gilt spoons. 
Quillours, quissours, collectors. 
Quin, which, who. 

Quincts et requinetz, the fifth part 
of the price of the feudal es¬ 
tate sold, and a fifth of that 
fifth. 

Quinque al foit lx ( par ), at any 
time. 

Quinz, quenz, earl. 

Quinzcn (un), fifteen days. 
Quinzisme, every fifteenth day. 
Quirre, quiver , copper. 

Quits, quivres, skins, leather. 
Quis, quise, quiz, sought,searched 
for, drawn out, entered up. 
Quisent (que), who expose to sale. 
Quisses , quious, buttocks. 

Quist, he searches. 

Quit, baked. 

Quiteclamaunce , a release. 
Quitement, entirely. 

Quitie, acquits. 

Quittain (la) guidance , the ac¬ 
quittance. 

Quive, end, tail. 

Qullie, collect. 

Quo, who. 

Quoer, heart. 

Quoer (ne serous mie a eese de), 
shall not rest satisfied. 

Quoi, who has. 

Quont, when. 

Quotes, quotas. 

Quoue quo, the tail of an animal* 
Quount, which have. 

Quoy, look ye. 

Quoy (p), how, by what. 

Qux (le), which. 

Quyke, quick, living. 

Qitynt, fifth. 

Quyr (le), the leather. 

Quyvre, quirre, quyur, copper. 
Qwargh, qwerf, a wharf. 

Qy . who- 

reason; to answer. 

7 Rv, received. 

Rec, recovery, shall recover. 

Rn, rns (en), in answering. 

Ro, ronn, answer. 

Rondre, rendre, rourre , to answer. 
Ru, given. 

Raancon, ransom, exemption. 
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Raap de Lewes , the rape of 
Lewes. 

Rabbaiser , rabbatre, to beat down, 
pull down. 

Racentz , roots. 

Races , ras^s, pulled down. 
Rachapz , reliefs. 

Rachaler , to redeem, buy out, 
repurchase. 

Racinelter, to take root. 

Rations, articles. 

Racourcir , to sink together. 

firm, stable, alert, gay. 
Raemplcr , to fulfil. 

72aencons, raancons, ransoms. 
Raenpli , filled. 

Rajes de la meer, rage of the sea. 
Raim, branches. 

Raimbre, to restore. 

72am (.par) ££ baslon , per an- 
nulum et virgam , by a ring and 
rod, wand, or staff. 

Raindre hors de prison (pur lug ), 
to ransom him out of prison. 
Raine , queen. 

/?aiA7rc$, roots. 

Raisnaable , reasonable. 

Raison (brief), speedy justice. 
Raith , re^., a term made use of 
in Wales, and signifies an oath 
taken by three hundred men. 
Rakkyng de draps, racking of 
cloth. 

Ralongement , prolongation. 

Rama , full of boughs. 

Ramage, wild, untamed. 

Ramens, ramans, ramures, boughs, 
branches. 

Ramentens, remembered, recom¬ 
mended to. 

Ramettre , to replace. 

RamillcSy small twigs. 

RampaSy Rampau, Palm Sunday. 
RamySy replaced, fixed on again. 
Rancumpanney cloth not well 
fulled, dressed. 

RancuneSy rancors. 

Rangeous , rancorous. 

Raofy Raouly Ralph. 

Raoson (par), by reason, by 
means of. 

Rapelees, revived. 

Rapty snatched, forced. 

Rase y shaven. 

Rasez, striked. 

Rasez (dras), russet cloths. 
Rasoure , a rasure. 

Rasse, erased. 

Rasure de os, fracture of a bone. 
Rate del temps (pur le ), for the 
proportion of time. 

Raube , robbed. 

Ravcstiy invested. 

Ravisty ravished, took away with 
force. 

Rauncener , ransomed. 

RavomSy have recovered. 
Ravoquement, revocation. 

Rag, le ray , the array or panel 
of the jury. 


Ray (robe de), robe of russet 
cloth. 

Raytz, nets. 

Re, king. 

Ready realty had again. 

Real chemin (en le), in the king’s 
highway. 

Reale dignite , regal dignity. 
Reason , reason, act, title. 

Reatt, reattachment. 

Reaver a (ne), shall not have 
again. v 

ReaUy reverend. 

Resume , reaugme , reame , realm. 
RebatableSy may be objected to, 
refused. 

Rebataunce (la), the lowering, 
the abating. 

Rebaudcroit, should redeliver. 
Rebeaux, rebealx , rebeux , rebels, 
disobedient. 

Rebellite , rebellion. 

Rebete , rebote , rejected, put back, 
put out. 

Rebolcr , rebutter , rebouter , to put 
back, to bar, repel. 

Rebour , a robber. 

Rebuquiz , rebuked, discounte¬ 
nanced. 

Rec, recovered. 

Reccimes, received. 

Reccourt, record. 

RecebossatZy receive. 

Recehantz, resiants. 

Receit, receives. 

Receiventerre , to receive. 
Rccellementy withdrawing him¬ 
self. 

Recensement, a mustering. 
Recerassenty should receive. 
Rccevueursdes petitions, receivers 
of petitions. 

Reces (dernier), the last recess; 
abstinence. 

Reces (lettre de), letter of recess; 

an abstinence from war. 
Rccesty reception. 

Reccstcs, received. 

Receia , recia, received. 
Recettement, receipt. 

ReceiiourSy receivers. 
Rechaceablcs, remandable. 
Rcchat, buying. 

Rechate, ransom. 

Rechater , to ransom, save. 
Rechept, receipt, admittance. 
Rechepte , ransomed. 

RecherrionSy we should fall again. 
RechesSy extended unto. 
Rechevour , to receive. 

Rechief, rechesse . (de), again, 
moreover. 

Rechoive , receive. 
Rechurent,receheu, recia , received. 
Reclamant , making claim. 
Reclame , reclaimed, challenged. 
Recoeury , recovers. 

Recognoiseans, well knowing. 
Recoillcr, to assemble. 

Recoillisty recohabited with. 


Recoipuent (ne), do not receive. 

Recollanty recollecting, remem¬ 
bering. 

Recond, hid, buried 

Reconisaunce, recognition- verdict 
of the recognitors in an assize. 

Reconisaunce (lour), their confes¬ 
sion, acknowledgment. 

Reconseile, recounseillez, recon¬ 
ciled to, employed by. 

Reconusez, recognisees. 

Recops, receive. 

Record , rehearsed, recited, read 
over. 

Recordes, recorders. 

Recors (asseez bien), sufficiently 
apprized. 

Recovere, shall restore. 

Recoupe , cut off, taken back 
again. 

Recousse, rebellion; imposition. 

Recoust, recow, received. 

Recreanncer, to renounce. 

Recreant, cowardly. 

Recreantisse , cowardice. 

Recreaunt lo pees (en), on pro¬ 
claiming or drawing the con¬ 
cord. : 

Recreces del sarve (deux), two ebbs 
of the water. 

Recreu, tired. 

Recruoz (li soient ), should be re¬ 
stored to him. 

Reds, a sa folly , imputes it to 
his own folly. 

Rectu, imputed, accounted. 

Recuillez, entertained. 

Reculier , to gather, to collect. 

Recussez, relieved. 

Recuvere, return, be restored. 

Redde,reddementyTedimcnt , speedy, 
speedily, readily. 

Reddeur del boucher , turning of 
the mouth. 

Reddouz, reddure, rigor, strict¬ 
ness. 

Reddourde droit, rendering of 
right. 

Redour de ley uses , justice re¬ 
quires. 

Redevanche, debt, duty. 

Redoute seignour , dread lord. 

Redoubtemout, is very much afraid 
of. 

Redresser , redrecher, to erect and 
keep up, amend, redress, 
cleanse, make satisfaction for. 

Redubbours de dras, redubbers, 
patchers, botchers, or menders 
of apparel. Those who buy 
stolen clothes, &c., and, that 
they may not be known, turn 
them into some other colour 
or fashion. 

Recit, shall have again. 

Rcen % any thing. 

Reenvoions, we send back. 

Rees, refs, nets. 

Rees (de), with reeds. 

Refection , repairing. 
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Refers. subfees. 

Re fairs, refers, to rebuild, repair. 
Refouf the emptying a canal or 
pond. 

Rtf oil de ht mere, ebbing of the 
sea. 

Reformnnent, restoration; per¬ 
formance. 

Refoul. great Inundation. 
Refoulrr [ fouler et ), to flow and 
reflow. 

Krfouler (le fouler et ), to empty 
it and fill it again. 

Refourme , reformed; drawn up. 
Regie in dr e, to repress. 

Refrenee, refrained. 

Rtfresemmt (™), in refreshing, 
succouring. 

Represser, to refresh. 

Refs, nets. 

Refit, shelter, refuge. 

Refurment , reformation. 

Refust, may resort to. 

Refuys, refuse. 

Refuge , refuge. 

Regalie , royal. 

Regalie (la), the regality, royal- 
ity. 

Regarcier, to thank. 

Regard, relation. 

Regard (poy de), little regard. 
Regard corteixie, regard or ser¬ 
vice of courtesy. 

Regardant , regardant, expectant. 
Regardcr, to allow. 

Regardes, fees, perquisites, ser- 
vices.rewards,expenses, share, 
allowances. 

Regardez (les), the salaries, live¬ 
ries, allowances of the judges, 
&c. 

Regardez, regarde, awarded. 
Regardez , rewarded* 

Regermer , to sprout again. 
Regetes, rejected. 

Regnation , reign. 

Regnauble, reasonable, equitable. 
Regnez, reign. 

Regnez ( trop ), too much embold¬ 
ened. 

Regrader Dieu, to thank God. 
Regreind , regranted. 

Regrettent, regard. 

Reherceuill , writal. 

Rei , king. 

Reiens (ne soit ), knew nothing of 
'it. 

Reignable, reasonable. 

Reik (le temps de), time of har¬ 
vest, vintage. 

Reimber, Ho kill. 

Reimbre, to ransom. 

Reimbre (a nostre), for redeeming 
ng, for our ransom. 

Rein, any thing. 

Rein (par), by a stream. 
Reinement (la), the arraignment. 
Reint , ruined. 

Reinterent , wounded ; fined, ran¬ 
somed. 


REI 


Reintz, punished, fined, indicted, 
ransomed. 

Reis graens, great nets. 

Rejoier, enjoy. 

Rejoise (q'il le), that he join it 
again to, unite it to. 

Relais, release, relaxation, re¬ 
mission. 

Relaxes, relachiez , released. 
Relene, relinquished. 

Reles, relief. 

Relevassent, contre nous (se), rose 
against U 3 , rebelled. 

Relevation, relief. 

Relever (in point de), in danger 
of being ruined. 

Relies , are applied. 

Religion (de mesme la), of the 
same order. 

Relinques, remains. 

Relinquez, given up. 

Relinquiz, abandoned. 

Reliveez , reliefs. • 

Reliverer, to redeliver. 

Rellatues, relative. 

Rely a, applied, related to. 
Remaidc , remedy. 

Remainable , to be accounted. 
Remanant (le), the rest. 

Remaniables forfeit (sont), are to 
remain forfeited. 

Remanons , stay back, forbear 
going. 

Rcmaunderunt, sent back. 
Remediell , original. 

Remeinte demounstraunce, fre¬ 
quent remonstrance. 
Remembraunce (e metere en ), to be 
enrolled. 

Remembre , set down. 

Remcnable , to be reduced. 
Remenaunt (a), forever, forever 
after, from thenceforth. 
Remener , to restore, to bring 
back, reduce. 

R em ein tin er, re men t en er, t o rem i n d . 
Remerront, shall carry back. 
Rentes , remaining, the residue. 
Remettre (a), to be restored. 
Rcmeyndra , shall not prevent. 
Reminant, remaining, inhabiting. 
Remis reconseile, remitted and 
reconciled. 

Remise, remys, released, remised. 
Remise , received back. 

Remist, continued. 

Remistrent , remained. 

Remitre, to ransom. 

Remmeinant de siecls (a), forever 
after. 

Remonaera le roy , lay before the 
king, represent to the king. 
Remoyer , to remove. 

Remuale, removable. 

Remue , removed, entered into. 
Remuevient , remoement , removal. 
Remument (pur la), for remedy¬ 
ing, removing. 

Remy (seint), St. Remigius. 
Remys , remiz , left, remains. 
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Remys , remise, remist 9 remistrent, 
remained, continued, released 
Ren , rens, any thing; nothing. 
Ren de terre’ any land. 

Ren (a), to any thing. 

Ren (en nule), any ways. 

Renable , revable, reasonable. 
Rendage , delivering up. 

Rendesist (qil), that he should 
deliver up. 

Rendrent, wounded. 

Rendus , surrendered. 

Rene, kingdom. 

Rene, renues , renowned. 

Renees, reneyee , apostates, rene- 
gado. 

Renent, reneign, deny, refuse. 
Renestre (a), to be restored. 
Reng, rank. 

Rengeons, resign, submit. 

Renk et rebaylle sus , surrender 
and deliver up. 

Renner (nul), no pyker. 
Renniement , potiils remuemens, de 
la guerre, commotions, disturb¬ 
ances of war. 

Renomens, renun, renown, fame. 
Renoncher, to renounce. 

Renoyer , to abjure, renounce. 
Renson , ransom. 

Rent, reint, indicted, accused, 
fined. 

Renuef renewed. 

Renuour (de), to send back.' 
Renure, fame, renown. 

Repaire (lour), their post. 
Repairons, repeire , repeirast, re¬ 
turn. 

Repansant, considering, calling 
to remembrance. 

Reparlances , conferences. 

Repeir de ?nerchandises (le), a Ca- 
leys , the repair, or carrying 
merchandise to Calais. 
Repeirantz, repairing to, inhabit¬ 
ing in. 

Repeir ez uthalez , outlaws re^ 
turned. 

Repel, calling back. 

Repeller , repeler, to recover, re¬ 
voke, restore. 

Rependre (a), to expend. 
Rependre (<&), to open. 

Reperiller , repariller, reparelere t 
repeller, to repair. 

Repere, receptacle, habitation, 
house. 

Repes (de), repose, rest. 

Replener , to fill. 

Replietz , reply. 

Reploy , reply (surle), on the fold. 
Repoir (sans), without returning. 
Repoir , resort. 

Repoiser (de), to be fixed. 
Reponables , answerable. 

Reponces, repulsed. 

Rcpoos (en), at ease. 

Report, brought back. 

Reportez, obliged. 

Repose , vests, lodges. 
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Reposer ( sans), without resorting 
back. 

Repost (era), in secret. 

Rcpperes, repaired. 

Repreciement, appraisement. 

Reprehensailles, seizures, repri¬ 
sals. 

Repreigner , • reprendre, reprender, 
to retake. 

Repreismes les trailz, renew the 
treaty. 

Represt, reprist , taken back, com¬ 
pelled, reprehended. 

Repreuches (les), the accessories, 
appendages. 

Repriont, rcprie, reprieved deduc¬ 
tions. 

RepriSy reprises , deductions and 
duties yearly paid out of a 
manor and lands. 

ReprocheSy called in question. 

Reprove autentikement ( de ), on 
authentic proof. 

Reprouvez, reprobate. 

Repuey fed. 

RepugnableSy reprovable. 

Repus, concealed. 

Repus (le Dimanche ), Dominica 
de Passione, in the Romish 
Missal, and so called from the 
crosses and the images.,of the 
saints being then covered. 

Requerum , we request. 

Requiller en grace , to take into 
favour. 

Requiller (de les faire ), to enter¬ 
tain them. 

Requise, inquired into. 

Re (a de), in arrear. 

Rere } to rase, erase. 

Rerecounte (en), in the rear 
county. 

Rerefie2y sub-fees. 

Reremain, backwards. 

Rerementy rarely. 

Rerie , delayed. 

Resauty receives. 

Resayla le ewe, the water run 
back. 

Revivement, arrestment. 

Rescoure, rescore , to relieve, as¬ 
sist. 

Rescousy rescu, rescusa, rescued, 
retaken, relieved. 

Rescousy rescue t, recoursant (so¬ 
ldi, solail), sunset. 

Rescrivre, to write to, to return 
an answer. 

Rescure , to rescue. 

Rescyt (del), of the receipt, i.e. 
of the crime of receiving felons 
or stolen goods. 

Reseauntise, reriancy. 

Resemble, seems. 

Resemee, sown again. 

Reservere, to receive. 

Reson , truth, right, justice, title, 
reason, act, argument, charge, 


RES 


expression, method, case, arti¬ 
cle, point. 

Reson (p la), in proportion to. 

Reson (per), by resummons. 

Reson (funde sa), grounds his 
title, counts. 

Reson (noz feare), make us satis¬ 
faction. 

Resone (de), in reason. 

Resons (deux), two circumstances. 

Resons (ses), his evidences, muni¬ 
ments, arguments. 

Resort ( 5071 ), a term used in a 
writ of Ayel or Cousinage, in 
the same sense as a descent in 
a writ of right. 

Resorly , resorted, reverted. 

Resoule, resolved. 

Respecteres, respiretz (ne), will not 
delay, respite. 

Respi, delay. 

Respoignent, defend. 

Responez, respoynez vous (qi), 
what answer do you make. 

Resposte , answer. 

Respundre , to answer. 

Resqueuse, rescue. , 

Resseant, resiant deinez le manoir, 
one that continually abides 
within the manor. 

Ressenty received, acknowledged. 

Ressu, received. 

Ressumes , received. 

Restor, restors, restoration, 

amends. 

Restreinconusans , take cogniz¬ 
ance. 

Restricte, made narrower. 

Restuty restored. 

Resiz, judgment, decree, sen¬ 
tence. 

Resu la mort (apoi), almost dead. 

Resurdre , pay again. 

Reswardent mie (ne), do not re¬ 
gard. 

Ret , rets, retz, relent, suspected, 
accused, indicted. 

Retardation , delay. 

Reteign vers luy , ketep by him. 

Retenantz, retainers. 

Retenderount, shall retain. 

Retenet, to return, revert. 

Retengct (nuls ncl ), let no one re¬ 
tain. 

Retenir, reteiner , to detain, keep 
back, retain. 

Retenu, retained, admitted into. 

Retenues, reservations. 

Retenutt, reserved, retained. 

Rctenuz , retinue. 

Reteur, retaur, return. 

Rethes, nets. 

Refiner a soy (de), to take to him¬ 
self. 

Retoundre, to clip. 

Retoun , retovndu, clipped. 

Retournent (que a ces les), who 
comply with them. 
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Retourner (devoit), was to be re¬ 
duced. 

Retrachez, withdrawn. 

Relraicl, retrait , retrayt , rctreit, 
retrety retreit, withdraw, for¬ 
bore. 

Retraicter , to withdraw. 

Retrecty diminution, draw back, 
draught. 

Retrehere la corage , to discou¬ 
rage. 

Retret de la meer , reflux or ebb 
of the sea. 

Retreter la reconisance, to with¬ 
draw the recognizance. 

Retreus, retreuXy enlarged, a tem¬ 
porary ransom of a prisoner. 

Retrirer, to take, withdraw. 

Rette, crime, offence, guilt, sus¬ 
picion. 

Retient, retain. 

Reiter a lui mesme, impute it to 
himself. 

Revablc, reasonable. 

Revanche, revenge. 

RevenanSy mustering.. 

Revenant, comes to, amounts to. 

Revencr (al ), at there turn. 

Revensist, come back. 

Revenue , return. 

Revenues , reveues , review, muster. 

Revenuez , revennaus, revencions, 
revenues. 

Revereur , to reverence. 

Reverons, reverend. 

Reverses (ses maunches ), his 
sleeves turned back. 

Reversion (a faire la), to give up 

1 again, to restore. 

Revertise le don, let the gift re¬ 
vert. 

Revilant, affecting, making so 
vile. 

Revinge , come back. 

Revon (a son), dusqes, until his 
return. 

Rewars, governors. 

Rewle, rule, order. 

Rewelez, regulated, ordained 

Reiume, realm. 

Regans, royal. 

ReyneZy ruined. 

Reynt, fined. 

Reys, kings. 

Rhine } queen. 

Ri, omnipotent. 

Ribaud, one of the rabble, ft 
scoundrel, a rascal, ruffian. 

Ribauds (fortz), sturdy beggars 

Rie (le), the heir. 

Rielment (pluis), more seldom* 
not so frequent. 

Riens, backs. 

Riesgler* (a en), to inveigle. 

Rieu, a small brook. 

RieZy nets. 

Rifiez, rifled. 

Rifiure, a scratch, a rifling. 


•PotiQs, a envieftgler. Rot. Pari. vol. ii. p. 79, pet. 28. Hale's MS. 
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Rtglc, a rule. 

Rimer, to examine, search into. 
Riottii, riots. 

Rtpcs drVeu'f, by the water-side, 
banks of the river. 

Ris, rr>, rich. 

Ruard, Richart, Richard. 

R Hiisons y Rogations. 

Robbes, taken from, robbed. 
RoMers, Robert. 

Roboratton, corroboration. 
Jiooouchezy stopped, forced. 

Rocfs, oars. 

Roae, red. 

Rouiles (autres), other the king’s 
officers. 

Roignez, clipped. 

Roion , kingdom. 

Rokeboruth, Roxburgh. 

Rol, a roll, a register. 

Roller colles, necks. 

Rolys, rolls. 

Romerie, rommerge , buggary. 
Romeyns (rey <&), king of the 
Romans. 

RondUs, rolls. 

Hone fit (lio hyl ), potiHs unt , they 
have made. 

Ronne, answer. 

Rope , rape. 

Ropele (Rob* de), Robert de 
Roche. 

Rotes (cen^), a hundred fagots. 
Rosse, heath. 

Rote ( le ), the wheel. 
Roumainement (a), after the 
manner of the Romans. 

Roupty rous, broken. 

RouteZy routs. 

Roveninkmede , Running-mead. 
Rovetiereray, without return. 
Rowes, oars. 

Roy qoreest (le), the present king. 
Royal chemin (le), the king’s 
highway. 

Roynage, roage , ravage, rotage , 
a kind of tribute or payment 
made for damage done to 
public ways by carriages. 
Royne , the queen. 

Royner , to clip. 

Ru, noise, murmuring. 

Ruauly rujauly royal. 

Rubaignes , ribbons. 

RubbouseSy rubbish, filth. 

Ruby baleiiy baleteil , an inferior 
kind of ruby, not so deep a 
red as the true ruby. 

Ruche , a bee-hive made of rushes. 
Ruge, rouges, red. 

Rule , & roll, a register; also & 
determination. 

Rumme, Rome. 

Rumour, tumult. 

Rumperie, breaking, failing. 
Rump er ours de trieues , truce- 
breakers. 

Ruwes, rues, streets. 

Ruysdesse , severity. 

Rym , nothing, not. 
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RymourSy rhymers. 

Ryu , ryz, a brook. 

Ry vaille de la meet, the sea-shore. 
Ryvires , rivers. 

a 5* his. 

Seen, known, 
seisin. 

Snrs, lords, owners. 

lord9 spiritual. 

Sviz, service. 

Sa et la, here and there. 

Saalsy seals. 

Sa cote ( enpure ), in his coat only. 
Sa volunte. ( encontre ), against 
their wills. 

Saalez du mun sel, sealed with my 
seal. 

Sabbediy Saturday. 

S'dbleront, shall rendezvous. 
Sablinouse (fible terre), poor 
sandy land. 

Saca hors du gaunt, shaked out 
of the glove. 

SacCy instrumentum litis, the 
pleadings in a cause. 

Sachaant (ent), knowing thereof. 
Suchachc (sa noun), his igno¬ 
rance. 

Sachaumenty sachantement, will¬ 
ingly, knowingly. 

Sache , sages. 

Sachet , withers. 

Sachiez , saches , sachez, sachon. 
know. 

Sacrabor (par), sakeber , sackber, 
sacaburgh, no freeman was to 
be seized or imprisoned except 
by inquest or oj sacrabor, or 
unless he was taken with the 
mainour. 

Sacraire, a chapel, an oratory. 
Saeil, saesy a seal. 

Saeller ( fet), caused to be sealed. 
Saenti , holy. 

Saettes, saettels, arrows. 

Saffers (qatre), four sapphires. 
Saganey a sorceress. 

Sage, seat. 

Sagement, cautiously. 

Sagety seal. 

Sagette, an arrow. 

Sagitture, archery. 

Sagrea , agreed. 

Sqgrement, oath. 

Sat , I know. 

Saichancey science, erudition. 
Saiel, seal. 

Saiellees, sealed. 

Saient, sates , are, be. 

Saiges homes , the sages or wise 
men of the law, the judges. 
Saiguw, lord. 

Sailleires, keepers of the seals. 
/Sam, sound, strong. 

Sainctures, sanctuaries. 

Same , substantial. 

Sainees, perfect, uncancelled. 
Sainglement, entirely. 


Saings manuelz , signs manual. 
Sainsy saints. 

Sains Esperis (Zi), the Holy Spirit. 
Saintemant (sy), so cordially 
Saintime , most holy. 

Sairement, oath. 

Saisisement , seizing. 

Saize, six. 

Saky Saak, a bag. 

Sake y throw. 

Sakenty steal. 

Sakekent a terre, sacked, demo¬ 
lished to the ground. 

Sal, safe. 

Salaity a reward. 

Salairier, to reward. 

Saleber , Salebirs , Salisbury. 

Sa le meins (promettanl)y potiHs , 
ja le meins, promising also. 
Saler, a saltcellar. 

Salfi pledges, safe pledges. 
Saltctaire, wholesome. 

Sality health. 

Sallery a saddler. 

Salmonceux , young salmon. 
Salopebyrs, Salobirs, Shrews¬ 
bury. 

Salsez (chars), salt meat. 

Salvage , wild, savage. 

Salvaigne (p), by beasts, fercr. 
natures. 

Salvatione, pardon. 

Salve, greets. 

Salvoms (noiis vous), wegreetyou. 
Sacvez, know. 

Salutz, known, safe. 

Saluz cTor, salutes of gold, a gold 
coin, called so from the words 
Salus populi suprema lex esto . 
Salyne (un), a salt-pit. 

Samaday, Saturday. 

Sombre, visage, face. 

Samble temps, the same time. 
Sambleront (#e), shall assemble. 
S’ame , his soul. 

S’amie, his friend. 

Sammelplatz, place of meeting, 
or rendezvous. 

Sane, blood. 

Sancerey sincere. 

Sdntey health. 

SanctZy sanntz, sant, without. 
Sandewitz , Sandwich. 

Sangles (en toutz et), in all an 1 
singular. 

Saniy sound, healthful. 

Sank fin, the end of the kindred. 
Sanne ceo, except that. 

SanneySy sauces. 

Sans (du bien), the good sense, 
understanding. 

Sant, are. 

Sanz un qestoit, save one who 
was. 

Sanzy reasonable, solid. 

Saon t without. 

Sapristy the author of the Psalms, 
David. 

Sarcophes (que feurent ), who fre 
quent sepulchres, graves 
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Sarcueil , a bier. 

Sarcus, a sepulchre. 

Sai'kc ( frank ), free stock. 

Sarre, Sarah. 

iSarut?, saved. 

Sarura, a lock. 

Satain , satin. 

Sathenas , Satan. 

&ava^7M*£, beasts of the forest. 

Savarne, the Severn. 

j&zvant, saving, knowing, not¬ 
withstanding. 

Saver, savoer, to know. 

Saver (fait a), fet assau\ fet as- 
saver , be it known, understood. 
(ce$£ <z), to wit. 

Saver moun, to know for oertain. 

Saver mon content e Ic pass a, just 
as it was taken. 

Savement, with a saving. 

j&zverai (/co), I shall know. 

Savere (pur), to save. 

Savi, wise. 

Savit mie lire (ne), cannot read. 

Savite , safety. 

S y avoins ( nous ne), w r e don’t 
know. 

Savoure, savours, partakes of. 

Sau, salt. 

Sauant, reserving. 

Saubar (per), for saving. 

Saubze , sixteen. 

Saucerie del saucie (serviens), the 
serjeant of the salsarie, viz., 
that officer in the king’s kitchen 
who was to provide the neces¬ 
saries for the king’s sauces; 
or he who had the care of the 
provisions which were to be 
salted. 

Sauces del mer, creeks of the sea. 

Saucey, ground where willows 
grow. 

'Saudre (baton de ), a stick of wil¬ 
low. 

Saulx, saulices, saivces, sallows, 
willows. 

Saulve , saved. 

Saume, Psalm. 

Sauncte, health. 

Saune , saving. 

Saunete, sauite, sauvette ( en ), in 
safety. 

Saunk, saune, satins, blood. 

Saunk fine, the determination of 
a descent. 

Sauntz, saunz, without. 

Saura, shall know. 

Saus, those. 

Sausses, torn up. 

Saussers, saucers. 

Saul purpense (a), with an assault 
prepense. 

Saut (un), a caper, a dance. 

Saut. ('i la), at the siege. 

Saute, sautie , sauvte, safety, 
health. 

Sa uv a ig n e, s au v agine, u n re cl a i m e d 
animals. 

Sauvere, Saviour. 


Sauyz ( bicn ), let him be careful. 
Sauuz deserte (pas), not without 
reason. 

Sauz , saving. 

Sauzims, sixteenth. 

Sawcs, sauce. 

Say, I may. 

Saybienke, I know very well. 
Saye ley , his law. 

Saye (ceint de), a girdle of silk. 
Sayn (au), to the care, regard. 
Saysze , fix. 

Scalpier de drops, rowing of 
cloth. 

Scaves, known. 

Scares ( que ), that you may know. 
Sccivent, scevent, sceynent, know. 
Seen, sense, knowledge, expe¬ 
rience. 

Scent, seen, known. 

Sceppt, stock. 

Scet , knows. 

Sccu, sceux, known, knowledge. 
Sceust, subject. 

Sceuvent, they know. 

Scey, a seal. 

Scheftisbury, Shaftesbury. 
Sthopes, shops. 

Sciat, scicust, sciet, knows- 
Sciecle (quant a), as to secular 
affairs. 

Scien, scienes , knowledge, science. 
Scicnt marie (li eir ), let the heir 
be married. 

Scienz (notoirment), notoriously 
known. 

Scier, scyer, seyer, to mow, to cut. 
Sciet, it becomes. 

Sciet, voluntarily. 

Scieues, known. 

Sciez, sawed. 

Scire, sir. 

Scisez, mown, cut. 

Sclalz (peres et), stones and 
elates. 

Scochon, escutcheon. 

Scolers, scholars. 

Scomers, ecummers. 

Scotter, to gall. 

Scripture ( pur le), for the writ ing. 
Scriver, to write. 

Scutelar (serviens), serjeant of 
the scullery. 

Scutelaire , the officer in the king’s 
household who was to take 
care of the dishes, &c. 
Scuverad (dunt li), then it be¬ 
ll obves him. 

Scyer, to cut. 

Se, if, whether, his, but, except. 
Se leva , was levied. 

Seal de noire seere, seere seal, our 
privy seal. 

Seailles , harvest-time. 

Seale (del), of the pound. 

Seant , seants, sejant , seiance, sit¬ 
ting. 

Seante, health. 

Seante, fitting. 

Sear, a lock. 
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Seas, seals. 

Season (la), the seisin. 

Seaut, understood, knew. 

Seek (liarang ), red-herring. 
Secle, world, age. 

Secle (en le), in the world. 

Secole , sea-coal. 

Sccondes royes, secondaries, ad¬ 
jutants, assistants. 

Sedation, appeasing. 

See roial, royal throne, seat 
See, sect (ne), knows not. 

Seeche, dried. 

Seel, salt, oil. 

Seen, knowledge. 

Seen (je), I nm. 

Seen (le), his. 

Seent (ne), be not. 

Seept, seet, seven. 

Seer, a governor. 

Ser, screir, to set. 

Seere, to buy. 

Seersus, over, across. 

Seert, serves, is made use of. 
Sees, set ye. 

Sees, his. 

Seessent (tie), may not sit, abide. 
Seet, done. 

Seetes, seetz , arrows. 

Seez (qe vous ), that you be. 

Segerstain, segretain, a sacristan 
a sexton. 

Seges, segez, sieges. 

Segne (en), in sign, testimony 
Segon, according. 

Segrament , oath. 

Segu, sure, certain. 

Seguadours , sawyers. 

Scguar, to saw. 

Segroi, sacred. 

Seguremcnl, securely. 

Seguyn, suit, to follow. 

Sehur conduit, safe-conduct. 

Sei, sein, himself. 

Set (heir de), heir of his body. 
Sei funt, make themselves ; act 
as. 

Sei ( entre ), between them. 
Seicheries, the service by which 
a vassal or tenant was obliged 
to attend his lord to the army; 
profits belonging to a castle. 
Seieant, sixty. 

Seientemeyt, knowingly, wit- 
tingly. 

Seietz , placed. 

Seietz a un (que vous), that you 
stick to one. 

Seif, a hedge. 

Seif, serfe, ft villain, a servant. 
Sergn, sign, testimony,represent - 
ation, symbol. 

Seigniour , lord, owner. 

Seignuragcs (les), the seignorage. 
Seignurie (la), the prerogative. 
Seignurle (la), the prerogative. 
Seignel, seigle, segle, rye. 

Seijor, abode, dwelling-plaoe. 

Set/, a sail. 

Seil, seals. 
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S rimes, made. 

Seiv, ?ound, in health. 

Stin, known. 

Sfitiy signal. 

Seine, senses. 

Seins, paints. 

Seigns, seignuus, seigne, signed, 
marked. 

Seings manuel, signs manual. 

St ins (/im), holy, privileged 
places. 

Seins meen, without mesne. 

Stint, seien, be. 

Stint, blessed. 

Stint entcndemtnt, sound, good 
understanding. 

Santa (lui), girded himself. 

Stint is me pier, most holy father. 
Seintisme temp , season for devo¬ 
tion, holy season. 

Sein t uaries,sein t ewarie, sa n c t uary. 
Scinture, a girdle. 

Seiomes ( que nous), that we should 
be. 

Seiront , shall sit. 

Seisier, to seize. 

Seisonables, in season. 

Seissons, might be, caused to be. 
Seisons del an (tous), all seasons 
of the year. 

Seist (si ceo n<?), unless it be. 
Seitfet, be done. 

Seit, seven. 

Sett, let him, let him be; has, is. 
Seit (ke), which was. 

Seit fet (nous), have made us. 
Seiverent, prosecuted, pursued. 

S* 12 , seisitz, seised. 

Seky dry. 

Sekes a taunt q , until that. 

Seiy selg, that. 

Sel (le)y the great seal. 

Selar (servient), serjeant of the 
cellar. 

Sdeables, to be sealed. 

Selez e enfrentz (um chivalz ), eight 
horses saddled and bridled. 
Seliy of this, this. 

Selles , if they. 

Selory then. 

Selparie, saltpetre. 

Selty alone. 

Semadiy Saturday. 

Semaille (pur)y for seed. 
SembillantZy au vostre commune, it 
seeming to your commons. 
Semblablez (qi sont du suier),. 

which are likely to ensue. 
Semblant (Taucuns (selonc ), in the 
opinion of some. 

Semblaunt (bon), good example. 
Semblaunt (par), at first sight, 
primd facie . 

Seme, sixth. 

Sememes ( cink ), five weeks. 
Sememes (let), what is sown. 
SemcnU, cement, annex. 

Semi, half. 

Semilz, gown, 

Semlf (sc), it seems. 
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Semoisons, seedtime. 

Scmondy summon. 

Sen , le sen y his. 

Sen y sensy understanding, judg¬ 
ment, discretion. 

Sen, sens (sans son), without his 
knowledge. 

Sen vounty depart. 

Senes (les), his own. 

Sendes, shops, stalls. 

Senee, wife. 

Senglers, boars. 

Senescaucie, the office of High 
Steward. 

SenesteZy senefiez, signified. 
Senestrement, sinistrously, left. 
Senne de , his own. 

Sennes (hors de lour), out of their 
mind, insane. 

Senforcent , endeavour. 

Senglers persones', every*person. 
Sengles, single, particular. 

Senhor, senhur , lord. 

Sensuit, senscut, follows. 

Sensures (p les ), by the cen¬ 
sures. 

Sent ( al ), with the assent. 

Sent (qe furent al), who were 
assenting. 

Sent (ne), doth not assent. 
Sentainement, secret device. 

Sentcz sur , on the Holy Evange¬ 
lists, on the sacred relics. 

Sente ( se ), perceives himself. 
Sente mort , put to death. 

Sente, right, sound, good, whole¬ 
some. 

Sente, a pathway. 

Senteront, intended. 

Sentiers (les), the entering into. 
Sentre coment , intercommon. 
Scntu, felt. 

Sentu, thought, were of opinion. 
Senz, without. 

Seoffrance , truce, cessation of 
arms. 

Seoins ouste (si nous), if we be 
ousted. 

Seon (le), the seal. 

Seons (ou que nous), wheresoever 
we are. 

Seons (par les), le seon , by his 
own people. 

Seont, know. 

Seoptisme , seventh. 

Seor, sister. 

Seor, sure. 

Seor (la), the elder. 

Seote (ne), durst not. 

Seoul (le), the soil. 

Seourment , safely, securely. 

Sep, sept, race, stock. 

Sepmayn, sepmeme, a week. 

Seps, ceps, cipps, a pair of stocke. 
Septain (diz et), seventeenth. 
Septan et not /, seventy-nine. 
Septsaunt secund , seventy-second. 
Septembrale, September. 

Septre , the sceptre. 

Sepulture (scynt), holy sepulchre. 
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Scqucr (doyt etre ), ought to be 
followed. 

Sequerenty following. 

Sequestre , lock up. 

Sequestres, locks. 

Seqstresy attendants on officers 
of justice. 

Sequestrour (le), the sequestrator. 
Sequeur, secure. 

Ser , shall be. 

Ser , serves. 

Ser (ke de mon li et), potills, ke de 
meux li set, who knows it beet. 
Sera, will serve. 

Sercherie (office de), office of 
searcher. 

Serchier , serch, to search. 

Sercle, a circle. 

Sercler, to weed. 

Sere, shall be. 

Seredes (la), the screens. 

Sereur, sister. 

Serfe , a female slave. 

Serfs, stags. 

Serf ant, serviens, one in degree 
next to a knight. 

Seric he , search. 

Sergeantie (p defaute de), for want 
of counsel. 

Sergeaunte d'Englctcrre (tout la), 
all the judges of the coif in 
England. 

Serietc, serenity. 

Serions , seriemes, should be. 
Scrjours, searchers. 

Servientez, sworn upon the saints. 
Serorugc, a surgeon. 

Serpcntyne, a kind of alembic. 
Serra, shall sit. 

Scrrcr, to block up. 

Serrett (ne), may not be. 

Serreynt (il), they would be. 
Serruns tenuz, shall be obliged. 
Sers Dieu, servant of God. 

Serten, certain. 

Servages, servisses , services. 

Serve, a stroke. 

Servens (pur le), for the payment. 
Servcyse , servoise, service, ale. 
Servi la court, tendered to the 
court the usual form of plead- 
ing. 

Senne, obeyed, complied with. 
Serviens empt , serjeant, purveyor. 
Serviete, services. 

Servir lestatut, answer to the 
statute. 

Serviretz, will serve. 

Serviiz, servy, paid. 

Servois, ponds. 

Servy (sy il seyt ), if it be applied. 
Servy qil soient, that they may 
be paid. 

Set, seize, fix. 

Set, without. 

Set de la chauncelry (si), if they 
of the chancery. 

Seserunt, shall cease. 

Sessante neuyme, sixty-nine. 
Sessine, seisin. 
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Sestez, these. 

Sezc , sixteen. 

Set, seven. 

Set, knows, known. 

Set , that, this. 

Set ( qe), which resteth. 

Sete Vapostoille, apostolical see. 
set, fix upon. 

Setes , seetes, arrows, shafts. 

Setors [ses), his sureties; his 
sisters. 

Setors , sailors, 
be. 

Setta hors (je), I shoot out. 

Setter, to shoot. 

Settle, known. 

(</e), of this. 

Setyme [dis), seventeenth, 
if. 

Seu t scucee, knowledge, known. 
jSfew, salt. 

(c/e plein ), fully, without re¬ 
serve. 

Seu [jeo), I am. 

Seaunt, following. 

£cwe, seure, seuyr ) seuure, to sue, 
prosecute. 

&eue, known. 

Seuf safe. 

Seuil, I am wont, I am used. 

Seu lies, only, alone. 

Seurnes [nous), we are. 

Seuns (ou he nous), wheresoever 
we shall be. 

Seur , sister. 

Seur, sure, certain. 

Seur, against. 

Seur, upon. 

Seur se, moreover. 

Seur ceo, thereupon. 

Sevres (par la), potiHs, pur la 
seures, for the safeguard. 
Seurplus ( le ), the remainder. 
Scurse, arisen. 

Seus, alone. 

Scus, se'als. 

Seus ( les ), her people. 

Scus (*z), to his. 

Scus ( tuz ), all those. 

Seus ( de ), of those. 

Scussioms [nos), we know. 

Seut, should be. 

Seute, suit; payment. 

Seute [pur), for fear. 

Seust , seuwe, seuwy , knew, known. 
Seux [a), to them. 

Seuz, shillings. 

Sevant, skilful, exact. 

Seve, seue, her own. 

Seve [a la), to his. 

Scveles, buried. 

Sevent, they know. 

Sevent [qui ne ), who are not ca¬ 
pable of. 

Sever t sue. 

Sever a, will serve. 

Severes , severed, separated. 

Sevi, sued. 

Sewes, known. 

Sctvct, suit. 


Sextemen, the sixth time. 

Scxter , a measure of corn. 

Sey, silk. 

Sey, himself. 

Sey (e), by itself. 

Sey [endroit de), in his place, sta¬ 
tion. 

Sey [queje ne), that I may not be. 
Se desovere, unwrought silk. 

Sey ant, sitting. 

Sey as t, hath seen. 

Seye ( sil ), if he sit. 

Seyent , seynt, be, may be. 

Seyent, let them apply to, let 
them sue. 

Seyent [qui mieux), which better 
suit. 

Seyer, to cut, mow. 

Seyer, to know. 

Sey vent, they know. 

Seyetes , arrows. 

Seyetz, en la merci, be in mercy. 
Seyne, healthful, wholesome, 
sound. 

Seyng liege (lur ), their liege lord. 
Sey ns, saints. 

Sey ns, furs. 

Seynt, girt. 

Seyntetee ( sa ), his holiness. 
Scyremnuz, oaths. 

Sez, his. 

Sezaine , sezzime, sixteen. 

Sezile , Sicily. 

Shaft, scheft, a weight, the same 
as the auncel. 

Shelps, shelves in a river. 

Shout, a small boat or vessel. 

Si, whether, here. 

Si amy, his friend. 

Sia (et), and there is. 

Sibn , as well. 

Sibor, as well of. 

Siche, be it known. 

Side , age, world. 

Si come, as, as it were. 

Sicome [de), since, seeing that. 
Sidre, cider. 

Sit, be it so. 

Si eins, another time, before. 

Si est, is, belongs to. 

Sie plain [le), when the see is 

full. 

Siege faire [de), to besiege, to be¬ 
set, to lay in wait for. 

Siegea qui, who sat in the see. 
Siegle, age. 

Siel, a saddle. 

Sien, seat. 

Sience propre chouse, his own 
proper things. 

Siens [de), of his friends. 

Sicnt pier, holy father. 

Sier, to mow, to saw. 

Sier blees [en temps de), in harvest¬ 
time. 

Sieres, lord. 

Sieremens, oath. 

Sierges, wax tapers. 

Siert (ni), does not serve, lie. 
Siet, knows. 


Sietans, sixty. 

Siet Tien (ne), knows nothing. 
fiieure, observe, pursue. 

Sieute, suit, request. 

Sieux [des), of those, of such 
Siex, siey, six. 

Siglaunte ( nefe ), a ship sailing. 
Sigles [moly), mill-sails. 

Signal , seal. 

Signament , particularly. 

Signe, badge. 

Signes de palmes, signs in the 
palms of the hands. 

Signez , swans. 

Signioris, seignory, lord’s service 
Silleurs, mowers. 

Silloekes, there. 

Sillours de burse, cut-purses. 
Simayne, simoine , a week. 

Sime, syme, sixth. 

Simenel [payn de), gunnel bread. 
Simeniaus, simnels. 

Simian, Simeon. 

Simitoric, churchyard. 

Simonys [sans), without a reward, 
gratis. 

Simplist [p te), on account of the 
smallness of it. 

Sine , his own. 

Sine , without. 

Sines, swans. 

Singulant, bloody. 

Singuler, private. 

Singulere, single. 

Singulerement, in the singular 
number. 

Singulerte [in lour), into separate 
parts. 

Sink aunt, fifty. 

Sinke, sink, five. 

Siours [Hi), three mowers. 

Siqe, so that. 

Si redde ley, any speedy law. 

Sir li rois [nodit), nostre sire le rot, 
our said lord the king. 

Sire , sires gart , God preserve. 
Sire de Roos, lord of Roos. 

Sirs, the lords. 

Sirps, a mat, rushes. 

Sis, sitten, abode. 

Sis, his. 

Sis lieux, six miles. 

Sisan, sixty. 

Sis me, sisime, sisine , sixth. 
Sissables arbres, coppices, trees 
used to be cut. 

Sist, it behooveth. 

Siste, sixth. 

Sislront, stopped, seized. 

Sistrunt [en), shall issue from 
them. 

Site, sixteenth. 

Siu, his. 

Siut , train, followers. 

Sive, his. 

Siverne, the Severn. 

Sivre, pursue, prosecute. 

Siwant, following. 

Siwe, pursue, be a transcript of. 
Siivent [qil), that they follow. 
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Si terra, shall sue for, prosecute. 
Stteif, sued out, sued to. ' 
Stte(fy suit. 

Shirs des tcorstrdrs (Z<\«), the 
sleys of worsted. 

SIethr , slede, a bank of a river. 
.Si>. thus. 

So afire, permit. 

Sobrain, sovereign, supreme, 
prevalent. 

Sobnne , cousin-german, kins¬ 
woman. 

Soceures, succours. 

Secures, succoured. 

Sodcynrment, suddenly. 

Sodiacre . a sub-deacon. 

Soe , her own. 

Soef sweet. 

Soeffrance, toleration, delay. 
Soeffre , soeffer, to suffer, permit; 
omit. 

Soeffrir, forbearance, permission. 
Soely alone, only. 

Soely socil (li), the sun. 

Soel maynt (rrc), into an indiffer¬ 
ent hand. 

Soelc several , several soil. 

Soen, syen , own, one’s own, his 
own, his. 

Soen (le)y his faithful. 

Soen desxrer (que j'eusse), that I 
had reason to expect. 

Soen destre (fn), in his district, 
in the mean time to be. 

Soen (e Zij, and theirs. 

Soens, those. 

Soens ( de), of some of his, to 
them. 

Soens, sotensy sow (nul de), any 
that belong to him. 

Soens (let), hie agents. 

Soery soot ( harang ), red-herring. 
Soer (a), in the evening. 

Soera, sister. 

Soer fest , upon a deed. 

Soertee, safety, health. 

SoertSy sorts. 

Soeverranty sovereignty. 

SoJfianZy sufficient. 

Soffre , suffice. 

Soffrunes , suspended, respited. 
Sot, I have. 

Soiy his. 

Soiant , sitting. 

Soias (que vous), that you may 
be. 

Soiauls, seals. 

Soie enfile, Bilk twined. 

Soien, himself, be. 

Soter , to b&w, to cut down. 

Soiet , be. 

Soiels , arrows. 

Soietz, sotets, subjects, men. 
Soieur, sister. 

Soiefy turf. 

Soigner , to excuse. 

Soilent, they used. 

Soillure , soil, filth, dung. 

Soine, sounds. 

Soinglcs, singular. 


Soint, are. 

Solvent, several. 

Soixante onze , seventy-one. 
SolacZy comfort. 

SoldcourSy soldiers. 

Soldrad (pur), as he deserves. 
Soldzy salaries. 

Sole, soily ground, soil, land. 
Sole, soul , soeil , soleyne , sole, 
alone. 

Soleient, solerent, soleront, solent , 
solioms, soloia , were wont. 
iSoZfw, solemn. 

Selempnise , formality, solemnity. 

r/es esposailles, solemni¬ 
zation of marriage. 

£oZer, to pay. 

iSWer (your), the solar day. 
SolerSy shoes. 

Solo He recouch, sunset. 

Solom, according to. 

Solonque cesque, accordingly. 
Solonque un maner , after a man¬ 
ner. 

Solt (ne), nel sont , nel soul, did 
not know. 

Solyer, a shoemaker. 

Solz, soldzy shillings. 

Som, somezy summoned. 
Sombresser ( Charles de), Charles 
Somerset. 

Somdanty arising. 

Somey summons. 

Somerement, in a summary way, 
briefly. 

Somerier, in short. 

Someyns, weeks. 

SomiSy subjects. 

Sommage, burdens. 

Sommeir les besoignes (<k), to con¬ 
summate the business. 

Sommer , to summon. 

Somnelentz, persons troubled with 
a lethargy. 

Somous, are. 

Son , are. 

Sond, wages, pay. 

Sone , les soneSy his* his affairs. 
Sone tens (en le), in the mean time. 
Soneey sount , sonnent, sounds. 
Sonent, sovent ( tant ), so often. 
Sonenty are. 

Sones ( par les), by his confede¬ 
rates. 

Sonette d’argent (un), & little 
silver bell. 

Son nour , his honour. 

Sons, sous, shillings. 

Sons, payment. 

Sons, without. 

Sont, know. 

Sontent ( se ), think. 

Sooton , Sutton. 

Sor, sore, sors , upon, above. 

Sor ( ceo ), therefore. 

Sorceler, to bewitch. 

Sore, sord, sister. 

Sore (harang), red-herring. 

Sores, you may be. 

Sort, be. 


Sort, lot. 

Sortz , sorts. 

Sorvent (wo«), you may remember. 
Sos, a fool. 

Sospent (quy ), which are in sus¬ 
pense, which are depending. 
Sospescon (qui miens scient en), 
who are noways suspected. 
Sos tinges, support, uphold. 
Sostynt , supported. 

Sot , knew. 

Sot (laron nel), did not know he 
was a thief. 

Sotiletees, sotinetes, subtleties. 
Sotise , sotye, idiocy. 

Sot nastre , a fool natural, a fool 
from his birth, an idiot. 
Soubdaine, sudden. 

Soublever, to lift up. 
Soubminister, to serve under 
another. 

Soubresse, sobriety. 

Soubs, under. 

Soubscrire , to underwrite. 
Soubzaage, under age, minority. 
Soucheesz, shillings. 

Souconduit, safe-conduct. 

Soucy (sans), without suspicion. 
Soudant, supporting, fortifying. 
Soude, soulde , soudees, wages, pay. 
Spudeesz de terre (cent), a hun¬ 
dred shillings of land. 

Sou-der, surder, to arise. 
Soudeyers , soudiers , souders, soud - 
jours , soudovers, soudiouts, sol¬ 
diers. 

Soudoyer, maintain, keep in pay. 
Soudoyez , supplied. 

Soudure , solder. 

Souealx, safe. 

Soveners , frequent. 

Souentifiez, frequently. 

Souez, under. 

Souffesi, sufficient. 

Souffraunce, soffrance , sufferance, 
cessation of arms, a truce. 
Souffrire , to suffice. 

Sougiuz, sougies, subjects. 

Soul , alone. 

Soul jour, a single day. 

Soul, potiils tout (de), la terre, 
of all the land. 

Soule , safe. 

Soulcment, only, also. 

Souleu , the sun. 

Soulevation, revolt. 

Soulez (femes), femes sole, single 
women. 

Soulu, forgiven. 

Soulze, souz, souce, soubz, soulds, 
a shilling. 

Soumerement, arbitration. 

Sounpiere, his father. 

Soun (e), and. 

Soun (ne), goes not. 

Sount, sounds. 

Soune ne soit, shall not be pub¬ 
lished, shall not teiid to. 

Sour, upon, against. 

Sour chou, thereupon. 
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Sour li, againBt him. 

Sourdlers , shoes. 

Soure (main), Bafe hand. 

Sourmci f surmises, alleges. 
Soursist, arise. 

Sourvissanl , attending to. 
Sousprendre, usurp. 

Soustretes, subtracted. 

Sout , suit, suit of court, petition. 
Soul, sot, knows. 

Soul , soule (jor de la ), day of 
payment. 

Southaller , to undergo. 

South boys, underwood. 

Southed (set), seven shillings. 
Southminer, to undermine. 
Southsewantz, subsequent, follow¬ 
ing. ' 

Soutre, soultre , underneath, be¬ 
low. 

sottte, shilling for 

shilling. 

Soutz eux, under them, 
sounds. 

Souvement , safely. 

Souvcnere pleint , frequent com¬ 
plaint. 

Souveneres , heavy, frequent. 

continued dis¬ 
tress, distress infinite. 
Souvcntfoth, oftentimes. 
Souveraignement ( desirant ), great¬ 
ly, earnestly, above all things 
desiring. 

Souveraunce , guide. 

Souvereign, superior, next im¬ 
mediate. 

Sovereigne garnement y upper gar¬ 
ment. 

Sover eigne par tic, greatest part, 
frequent. 

Souz , sous, shillings. 

Souzmeist , submitted. 
>5ouz7/iw,sou^i77>s, substitute, sub¬ 
jects. 

&m'eron£ auim remedyes (ne), 
seeing, knowing of no other 
remedy. 

Sowdan, sultan. 

Sown, sound. 

Sowne ( isl ), they are. 

Soy, his. 

Soy, of themselves. 

Soy , soyer, sister. 

Soy ( sijeo ), if I be. 

Soy (cosle de), a coat of silk. 

Soye, itself. 

Soye, soy mene, soimene , himself. 
Soy fit, was made. 

Soyen, are. 

Soyens (ne nul des), nor any of 
those. 

Soyer , to cut. 

Soyetz, subjects, men. 

Soyiont , passed. 

Soy myst, put himself. 

Soyne, a synod. 

Spang es, spangles. 

Spargissent, ravish. 

Spaule ( lez ), the shoulders. 


Spergisser, to violate, ravish. 
Sperniroms (que nous ne), that we 
will not spare. ^ 

Splatte , splatted, split. 
Spoliation, disseisin, deprivation. 
Spours, spurs. 

Sprete, spirit. 

Squtrer , esquire. 

Sqiller (sergt), serjeant of the 
scullery; the officer in the 
king’s kitchen who had the care 
of the dishes, knives, &c. 
Squillerye , the scullery. 

Sra, shall be. 

Stagne, a pool, a pond. 

Slat, stand. 

Stater, firm, binding. 

Stathes, wharves. 

Station (la), the standing. 
Statuit, statute. 

Staunche, in good order, dry. 
Stefne, Stephen. 

Steppes (le), the way, the path. 
Steves, stirred. 

Sterver, death. 

Sterveth (ce), it dieth. 

Steym , tin. 

Stoure , stocked. 

Straict (home), a man out of his 
mind, distracted. 

Streat, the street, the way. 
Streilures des rivers , the strait- 
ness, the obstructions in rivers. 
Strepe , the stirrup. 

Streyte, strict. 

Streytement , strictly, hastily. 
Slrome (le), the stream. 

StuffeJ(de leur), for their keeping. 
Sluffez , stocked. 

Stuffure , stuff, lining. 

Stuffure (pur la), for the repair¬ 
ing. 

Stitrrok, put, forced. 

Stewes (lez), the stews. 

Style desenre (le), the manner of 
writing. 

Su , I am. 

Su (le), the south. 

Sua, sued, impleaded. 

Suaf guiage, safe-conduct. 

Suantz, suaunte, succeeding. 
Subditz , aforesaid. 

Subduitz, ruined. 

Subit, forthwith. 

Subornatz, suborned. 

Submys, subjects. 

Subridendre , to laugh behind an¬ 
other’s baok. 

Subroguer, surroguer, to make a 
deputy or surrogate. 

Subroguez, substituted. 

Subtus, under. 

Suburg, suburbs. 

Subz umbre, under pretence. 

Sud (ne), was not. 

Sue (Je ), I am. 

Sue, his, his own. 

Sue , known. 

Sue, followed. 

Sue comes, shoeing-horna. 


SUM 


Sueffrent, suffer, permit. 

Sueli, accustomed. 

Suens (nul des), none of his. 
Suer, sister. 

Suer, serve, to follow, pursue, 
prosecute, ensue. 

Suers, sisters. 

Suertie, safeguard, safety. 

Sues, ye ought. 

Suete (greynour), more fresh air, 
a greater range. 

Suette, suete, suit. 

Suez vous tot , although you are. 
Siffenne, unwholesome. 

Sufferable cautele, a prudent pa¬ 
tience. 

Sufferaunce (la), the truce, sus¬ 
pension of arms; pardon. 
Suffert, allowed, permitted. 
Sufficcantie de terre, sufficient land. 
Siifficiat, sufficient. 
Sujfisablement, sufficiently. 
Svffrable, reasonable, lawful. 
Siffrable chose, a hardship. 
Suffrables (les), things liable to 
make good a nuisance. 

Siffrace (en), in suspense. 
Suffrancie (solent la), according 
to the proportion. 

Suffreint, to be born, endured. 
Suffreit (grant), great want, scar¬ 
city. 

Suffrelz, hardships. 

Suffrir, delay, put off. 

Suffroii, would be sufficient. 
Sugales, South Wales. 

Sugets, sugges, suggetz , subjects. 
Sui, followed. 

S.ui, ensued. 

Suis (a luy prendre), to take him 
up. 

Suis (les dehverent), deliver them 
up. 

Suis (en), upwards, above. 
Suischargiez, above-charged. 

Suis dist de, hereafter said. 

Suis dils, above-said. 
Suisargentent, silvered over. 
Suisorre, embroidered, gilded 
over. 

Suissoins, had sued out. 

Suist , be. 

Suit, aforesaid. 

Suit, suyt, the retinue, chattels, 
offspring, and appurtenances 
of a villain. 

Suit, the witnesses or followers 
of the plaintiff; proof. 

Suit , a path or track. 

Suit son several, has sued out his 
several, partition has been 
made. 

Suix, upon. 

Suiz, suient, follow. 

S'ul Vad , if he has one. 

Sulary, salary. 

Sullerye, a plough-land. 

Suitings, alder-trees. 

Suluc , sulun, sultonc , according. 
Sum , his. 
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Sumeigne, week. 

Sumes, we are. 

Sumeter, the proved it or for the 
garrisons. 

Sumtn (a), a sum' damag\ to spe¬ 
cify his damage. 

Summa en la teste, struck him on 
the head. 

Surnmage (ore), with horses laden. 
Summament, especially. 

Summes stir chtvalls (Us), the 
summs, or package on horses. 
Sun conduit, safe, sure conduct. 
jS'un Jiuz, his son. 

Sun le chef, the price of his head, 
his were. 

Sune, suns, his, his own. 

Sunt, they are. 

Suours, shoemakers. 

Supetencions, suspected. 
Suppeditee, in subjection. 
Supplecions, helps, amendments. 
Supportation . support. 

Supposaill, allegation. 

Suppose (enfaunt), a suppositi¬ 
tious child. 

Suppour, sub-prior. 

Suppriz, surprised. 

Suppweillez, supponailless, sup¬ 
ported, succoured. 

Sup q , whereupon. 

Sur, upon, agaiost. 

Surs, lords. 

Sur se, therein, thereupon. 
Surachater , to overbuy. 

Surchetut, more especially. 
Surcris, addition, surplus. 
Surdier, to arise. 

Surdit, suspicion. 

Sure , to prosecute, to follow. 
Sur/et de hostes (sanz ), without 
too many guests. 

Surjetter, to oast over. 

Surigiens , surgeons. 

Suriplus, surplus. 

Surmeissent, charged with. 
Surment, oath. 

Surmettent , take from. 

Surmettent ( ils ), they surmise, 
suggest. 

Surmitter, to surmise, accuse. 
Surmys (a luy ), alleged against 
him. 

Surorrer, to gild. 

Suipluis (le), the surplus. 
Surpluser (le), the remainder, 
deficiency, what is behind, or 
wanting. 

Surprises, encroachments. 
Surprendre , seize. 

Surpris, undertaken, supported. 
Surprision ( tanz ), without molest¬ 
ation. 

Surquerge , molests. 

Surquidance, arrogance, pre¬ 
sumption, disdain. 

Surrection , subjection. 
Surrounder , to drown. 

Sursane, rotten, putrid, unwhole¬ 
some, surfeited. 


Surser (i yl ne poit), he oannot pay 
the penalty of sursise. 

Surser a la sursise, shall neglect 
to pursue the hue and cry. 

Surses (de), surcesser, to surcease. 

Sursise, surf ait, neglect. 

Sursise, a penalty or forfeiture 
laid on those who neglected 
paying the duty or rent of 
Cast.leward, at Dover. 

Sursise en pie (de doner), tQ give 
orders for a surceasing of the 
plea. 

Sursises, neglects, Sursises. 

Sursistysursys, neglected, omitted, 
ceased. 

Surte, surety. 

Surveer , to overlook, survey. 

Survenantz , soj ourning. 

Survenet, survey. 

Survenue p malady, seized, over¬ 
taken with a sickness. 

Survesquist, survives. 

SurveuXy superintended, exa¬ 
mined, surveyed. 

Survieu, survey. 

Survinty came. 

Survys, looked upon, deemed. 

Surundes en le meer , lost in the 
sea. 

Sus, upon. 

Sus, arise, be. 

Sus e jus, up and down. 

Susanne, surannS (terre), land 
worn out with too long plough¬ 
ing* 

Susdit, susditz, aforesaid. 

Susditz ( des ), above-mentioned. 

SusduitZy put back. 

Susgrosses, engross. 

Susmety submit. 

Sus mette (il), he alleges, charges. 

Sus mettre a nous, impute to us. 

Suspetenus, suspected. 

Suspirale, espirale, conduit-pipe. 

Suspris de maladie , seized with 
sickness. 

Susquiet , harassed, searched 
about for. 

Sussemee (chair), unwholesome 
meat. 

Sussent ( et sil), and if they know. 

Susty be. 

Sustenance de sa corone (en), in 
support of his crown. 

Sustendroms (ne)y will not sup¬ 
port. 

Sustretz, sustretesy sustreits, sus - 
trits, sustrain , withdrawn, with¬ 
held. 

Sute, suit, prosecution, proof, 
evidence, instance, request. 

Suter, seuter , a shoemaker. 

SutereZy suitors. 

SuteSy suits, services. 

Sulh ( des parties del), southern 
parts. 

Suthdit, hereunder, hereafter 
said. 

Suthmyz, subjects. 


Suthtry, withdrawn. 

Sutilte , sotivite de sens , by parity 
of roason. 

Suwe, su, onions. 

Say, proceeded. 

Suy, followed, pursued, prose¬ 
cuted. 

Suy hoyr , his heir. 

Suynnant, following. 

Suyrement, securely. 

Suyst, sue out. 

Suys prest, I am ready. 

Suys (liver er), to deliver up, sur¬ 
render. 

Suyt , suit, right of prosecution, 
livery, security. 

Suyt (a la), at the request. 

Sux (pur), for those. 

Suz , under. 

Suz ley , against him. 

Suzpris , seised. 

Swayl (pur), for fuel. 

Swefe (q y il tensit), that he hold it 
gently. 

Sy, if, so. 

Sy (que), that he might. • 
Sycome, since. 

Syen, his. 

Syffet , a puff with the cheeks, a 
whistle. 

Symayiie, symeigne, a week. 
Symblement, simply. 

Symerement , purely, simply, sin¬ 
cerely. 

Synkes fielez , five daughters. 
Syre, Sr, father. 

Sys , six. 

Sys, set down. 

rp Ten, tenant. 

-*■ j Teft, to hold. 

Tefl, tent , held. 

Teft, such. 

Tenez, tefl, ienz, tenements. 

Teftz, tenants. 

Tm, only. 

TrlSy trftsy trespass. 

TpSy time. 

Tr pledy plea of land. 

Tabard, a cloak. 

Tabulety a tablet, a portable 
altar. 

Tache , infected ; tied, fixed unto, 
tacked together. 

Tache Tor (tzn), a cup of gold. 
Tads sir, to cough. 

Taile de boys ( un ), a tally of 
wood. 

Tailla (que se), which was pro¬ 
nounced, given. 

TaiUe , barred, taxed. 

Taile, taill, tally. 

Taille (<fc), are desirous. 

TaiUe, taylle le ditz A (a la), at 
the dictation of the said A, 
when the said A pleased. 
Taillee , pronounced, declared. 
Tailler, to cut. 

Tailler , to limit. 
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Taillera (jugement se), judgment j 
would be given, pronounced, j 

Tailleroient (sc), should endea¬ 
vour. 

TaiUes , acquittances. 

Tailletz ( covenantz), covenants 
limited, expressed, made. 

Taillez, taillie, entailed. 

Taillez (que vous vous ), that you 
will prepare yourself. 

Taillez (un bois), a coppice, or 
wood used to be cut. 

Taillont, they limit, they lay. 

Taillours, tailors. 

Taillur un villain (rfe),to recover 
a villain departed. 

Taisiblement, tacitly. 

Taillurs de amans , cutters of dia- j 
monds. 

Talant, talenz , talent, love, desire, 
inclination. 

Talemains, nevertheless. 

Talent , encouragement, inclina¬ 
tion. 

Talent (Tamer matrimoyne, a love 
for the state of marriage. 

Talent ( mau ), ill will, resent¬ 
ment. 

Talent (vous dites), you say right, 
truly. 

Talent ( p ), by means of. 

Talent preigne, take effect. 

Tales, talys ( novelles ), new de¬ 
clarations, tales. 

Tallion, lex talionis, like for like. 

Talouns (coupes de), cut off close 
by the heels. 

Tamps , time. 

Tangne, thine, thy own. 

Tan longament, so long a time. 

Tank , extended. 

Tannz, as well. 

Tanqal, tanne, until. 

Tange, Jhink. 

Tange ceo fuit, until it was. 

Tangue il soit , until it be. 

Tans , time. 

Tant, as well. 

Taut (per), thereby. 

Tant (es), in the tent. 

Tantcome , inasmuch as, while, so 
long as. 

Tantoft, by-and-by, almost, so 
much, presently. 

Tantgeu Eyre, until the Eyre. 

Taper, to lurk. 

Tapets, blankets, coverlets. 

Tapiers , tapers. 

Tapissant, lying concealed, lurk¬ 
ing about. 

Tard (a plus), at latest. 

Tardance, delay. 

Tardist, tardiver (plus), later. 

Targe, targue, a target. 

Targe , the impression of the 
king’s arms in tbe figure of a 
target, and sometimes called 
pes sigilli, tbe privy seal. 

Target, targyr, to delay. 

Targera , shall wait. 
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Tariez nbunduement, unduly de¬ 
layed. 

Tart ou tempre, later or sooner. 
Tape de blee, stack of corn. 
Taskes , taxes. 

Tast (par), by handling. 

Taste ( vient ), have found, expe¬ 
rienced. 

Taster , to touch, to endeavour, 
to find out. 

Tasters , little cups. 

Taulpinier, a mole-catcher. 

Taunt avaunt come , as fully as. 
Taunt come , as soon as, foras¬ 
much as. 

Taunt ( cest ). thus much. 

Taunt (pe), by so doing. 

Taunt ne quant (ne est empire ), 
will be neither better nor 
worse. 

Taunt qe (jusques a), until that. 
Taunt soient , as soon as. 

Taust apres, soon after. 

Taux, such. 

Taux (au), at the assessment, 
taxation. 

Taxe, yew-tree. 

Taxer, to settle. 

Taxes, appraised, assessed. 
Taxus, taxes. 

Taye, grandmother. 

Tayl, tally. 

Tayl (per), by payment. 

Tayler haut et bas, to tax a villain 
at discretion. 

Tayler (lui), prepare himself. 
Tayllable, taxable. 

Tayon, grandfather. 

Te, behold. 

Teaux, such. 

Teaux (qc), that such are. 
Tebaud , Theobald. 

Teguler, a tiler. 

Tei, teie , thine. 

Teigles , tile. 

Teigner, to hold, to take place. 
Teilz, such. 

Teinable (le plus), the most fa¬ 
vourable. 

Teintrere , to be dyed. 

Teinz (dras), dyed cloth. 

Teire, land. 

Teirs, teirce, the third. 

Teissum , a badger. 

Tender de drops, a teazeller of 
cloth. 

Tcizels, teazles. 

Tele, a web. 

Temoniance , temonie, testimony, 
evidence. 

Temporaute, temporaltiee. 
Tempouros, the four Ember- 
weeks. 

Tempre (tart ou), later or sooner. 
Temprer (a), to mitigate. 
Tempriere (la), temperament. 
Temps (par), presently, shortly. 
Temps descovenables, non-juridical 
seasons. 

Temps (quatuor), the Ember- 


TER 


days, at the four different 
seasons of the year. 

Tempt (les), held them. 

Tenable , to hold place, defensible. 

Tenables pur attaintes, to be ac¬ 
counted or deemed as attainted. 

Tenaud, Stephen. 

Tenaunce, tenancy. 

Teuton, a dispute, quarrel. 

Tendi, intended. 

Tendreche (par), by the infirmity. 

Tend , tent, offers, is ready. 

Tendiont, may hold. 

Tendrez secrees , will keep secret. 

Tendroit, taking away. 

Tendroit (il), he thought. 

Tendrons, will restore, deliver 
up. 

Tendroynt ( Us ), they would think. 

Tendumes de lage le roy (veantz 
le), seeing the tender age of 
the king. 

Tendy (il n'a), he did not look 
upon. 

Tendy, tendered, offered. 

Tenell du roy (le), the palace 
where the king resides; the 
king’s hall, bell-house. 

Tener, to gain. 

Tenet, Thanet. 

, Tenez, bound. 

Tenqe (vous), keep, preserve you. 

Teflt, ten , held. 

Tengent (qe), that they keep, ob¬ 
serve. 

Tenier, to hold. 

Tenir, accept, take. 

Tcnirs (a), to be holden. 

Tenk (je), I hold. 

Tenoins nous, we think. 

Tenoms, look upon, regard. 

Tens (o«), at the time. 

Tens (en), in time. 

Tenser, to preserve. 

Tensit covenant, performed the 
covenant. 

Tensit pie (quit ne), that he 
should not hold plea. 

Tent ausi come si, in as full man¬ 
ner, as if. 

Tenure, tenure. 

Tenure, tenner (le), the tenor. 

Tenure (a), to observe. 

Tenz, kept, observed. 

Terage, a duty for breaking up 
the ground. 

Terce, terse , third. 

Tere, land. 

Tere de la Comun, Commons, 
Community, of the Land, viz., 
the Bishops, Earls, Barons, 
and great men of the realm; 
also military men, such as 
hold Knight’s fees or parts of 
Knight’s fees, and such as 
paid scutage. 

Terme, time. 

Termine, detained. 

Termine , determination. 

Terminer, to atterminate, or 
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assign & time for payment of a 
debt. 

Terminez, held, kept. 

Terra „ land. 

Terre ti), sails, is aground. 
Terrene. trrrien, earthly. 

Ttisir, to be silent. 

Tessaunt (en), tacitly, by being 
silent. 

Tester, heads. 

Testvre, a tester of a bed. 

Tet, head. 

Tets, tez, all. 

Teu, kept. 

Teule, texcle, tile. 

Teu lieu , such a place. 

Teumoine (m ), in witness. 

Teu prisons, such prisons. 

Tens deus, both. 

Tex, telXj such. 

Tezes, wove. 

Teylt (de ), with mail. 

Teynont, teynt , hold. 

Teynte (la), the attaint. 

Teysant ( en ), by being silent, 
tacitly. 

Teyse («' en), if he is silent. 
Ttzeller de draps, a teazeller of 
cloth. 

Theflaxne, the Epiphany. 

Therai (en mon serus), into my 
serious consideration. 
Tholomeu, Bartholomew. 

Tholun, tholon, toll. 

Thrave des blees, a thrave of corn. 
Thrommes, thrums of woollen 
yarn. 

Ti, thy. 

Tibaud , Theobald. 

Tiel, toill, teoil , luaill (une priere 
de), one piece of cloth. 

Tiel moy , such a one. 

Tielle (en la), in tail. 

Tien, thy. 

Tien counsell, such counsel, advice. 
Tienge , keep. 

Tienk (jeo le), I hold it. 

Tient (luy), acknowledged, owned 
him. 

Tient mye in mot ( il ne ), it is not 
my fault. 

Tient my lieu (ne), does not lie, 
take place. 

Tiercz (par), by thirds. 

Tierz (lui), himself, and three 
others. 

Tieux, lieul, tiex, tious , till, Buch. 
Til , such a one. 

Tiltre, title. 

Timer (a), to fear. 

Timeur, fear. 

Tin, the sound of a clock. 
Tinctours , dyers. 

Tinel , a place where justice is 
administered. 

Tinel, tynel, le roy, the king’s hall. 
71ngue, iinent, held. 

Tint, held, observed. 

Tiniers, tinkers. 

Tiou, thine. 


Teraunties , tyrannies. 

Tiphaynei , Epiphany. 

Tiscours de draps, weavers of cloth. 
7\sserans, weavers, embroiderers. 
Tistes , twisted, fixed. 

Tistours, twisters. 

TSxteresces, weavers. 

Title (soit), be entitled. 

Tiwe, killed. 

Toat ale, gone altogether. 

Tochey (je), I mentioned, pro- 

de lane, tods of wool. 
Toict, ted, the roof of a house. 
Toient, hold, keep. 

Toil (le), the plea, tolt, contest, 
dispute, the point. 

ToiUer , to deprive. 

Toillier, a weaver. 

Toldee, Theodore. 

To le, tote (some), sum total. 
Toleress , the person by whom the 
entry is tolled. 

Tolet, toilet, tolets , tollerent, de¬ 
prived, taken away, barred. 
Tolkeps, yards. 

Tolovn, toll. 

Tols, toluz, tolz , removed, taken 
away. 

Tolyr tux (a), to take from them. 
Tonde (ne), does not signify, can¬ 
not be found fault with. 
Tondour de drap, one who shears 
the cloth. 

Tondra (ne), will not take away, 
deprive. 

Toneiles, hogshead, tun. 

Tonel, a kind of prison for night- 
walkers, a round-house. 

Toni y Anthony. 

Tonnel, a vessel, vat. 

Tonneux voides, empty vessels. 
Tonnu, toll. 

Toot savage, a wild bull. 

Torain , of Touraine. 

Torale , a kiln. 

Tories, multitudes, routs. 
Torcenouse , wrongful. 
Torcionnieres, unjust. 

Tormente , punished. 

Tome de chescun pleyntyf (pur le 
entre de la), for the entry of 
tbe attorney of every plaintiff. 
Tornei, tournament. 

Torre, land. 

Tors , a tower. 

Torsjors , always. 

Torteuous , tortious, wrongful. 
Tosale ( un), a hog-sty. 

Toste (se ), so Boon. 

Tot, tos, all. 

Tot, although. 

Totfois, tote voies, totebetz, totedys, 
always. 

Tot outre, entire. 

Tot a primer, as soon, immedi¬ 
ately. 

Tot le, meins (a), full at the least. 
Tot en tot , wholly, entirely. 
Tottee, totted. 


posed 

Toddels 


Touaille , a towel. 

Touchiez, handled. 

Toulle, toll. 

Toullissent, should take away 
from. 

Toumt, Thomas. 

Toundeson ( seisone du ), seasons 
for sheep-shearing. 

Toundurs de berbis, sheep- 
shearers. 

Tounu, toll. 

Tourbes, turfs. 

Tourmentes, tournaments. 

Tourteres, Tartars, Saracens. 

Toust ( pluis ), as soon. 

Toust que (si), as soon as. 

Tout, yet, although. 

Tout attrefiche, entirely, from be¬ 
ginning to end. 

Tout diz, tous dis , always. 

Tout dys, always had done. 

Tout de nette, entirely. 

Tout net, altogether. 

Tout outre, entire, the whole. 

Toutper, throughout. 

Tout soit, although. 

Toute suoies, always. 

Tout vois, however. 

Toutz jours (a), forever. 

Toutz jours mes, forever, forever 
after. 

Touzours, always. 

Toyson, fleece. 

Toz, all, the whole. 

Tozail, tosail, a brick-kiln, or 
chimney. 

Trabeation, Crucifixion. This was 
an era from which charters 
were sometimes dated: Anno 
TYabeationis Dominic x 1013. 
Dufresne. 

Tracasser, to range up and down. 

Tracement , seeking after. 

Tradictions (des). Part of the 
service in the Roman Missal, 
and called so from the apostles 
upbraiding the Jews for follow¬ 
ing the false traditions of their 
ancestors, and neglecting the 
weightier matters of the law. 
Instruments are sometimes 
dated from this day. FerialUL 
post III. Dominic. Quadrag. 
Lemoine. 

Trade, treated. 

Traits injuries, drawn injuries. 

Trahir, to draw in, to betray, to 
commit treason against. 

Trahir (poit), may commit trea¬ 
son. 

TYahy out, drawn beyond. 

Traictemets (que se sont), that this 
is proper treatment. 

Traiet, drag. 

Traille, delivered. 

TraiUer, to search after. 

Traillez , taxed. 

Traine (per), by drawing, 

Trait (gens de), cross-bowmen. 

I Tramettre , transmit. 
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Tranchees , trenches. 

Trans , over, across. 

Transcrire , to write over, tran¬ 
scribe. 

Transescrit, transcript. 

Transiger, to transact. 

Transon , a fragment. 

Transportera, shall transfer, 
assign over. 

Trara, shall extract. 

Trat (nient), not drawn out of, 
taken out of. 

Travailer en jures, to go far to 
be on juries. 

Travaille, iravayli , vexed. 

Travaille, prosecute. 

Travailler, to vex, harass,disturb. 

Travailler la court , to trouble the 
court. 

Travers ( pur ), for sheaves. 

Traversant, traversing, putting 
upon trial or issue, opposing. 

Traverseles ( lines), cross lines, 
collateral lines. 

Traverser, to meet, intercept, to 
deny. 

Tray sun, treason. 

Tre, earth. 

Treacle le pie hors , draw the plea 
out. 

Treassoms (ne), may not draw. 

Treatables, drawn, withdraw^. 

TYebuchables, are to be cast down. 

Trebuche , fell down. 

Treer , to draw. 

Trees , drawn. 

Trees , handled, discussed. 

Trefue , truce. 

Treihes hors , drawn out. 

Trehissent (se), should withdraw; 
should meet. 

Treies , three. 

Treisiem (a), c vessel , at the mill- 
hopper and vessel. 

Treisissent cele part (se), should 
move towards those parts. 

Treisent ( qilsse ), that they would 
treat together. 

Treissent (qils se ), that they re¬ 
pair to. 

Treit, trait , £r<z/, arrow, dart. 

Treit, treated, used. 

Treit (ne feust mye ), was not ad¬ 
vanced. 

let him be withdrawn, 
discharged. 

Treite, carriage, behaviour. 

Treitres , traitors. 

Treittenient, treat, entertain. 

TremetomSy transmit, send over. 

Tremois , oats, barley, and such 
like grain; called so a tribus 
mensibus, because they are but 
about three months on the 
ground before they are got in. 

Tremor , tremur ( pur), for fear. 

Trencha durement , cut with all 
his force. 

Trenche (il), it enureth. 

Trencke a tout , it strikes at all. 


Trenche (a), trenchement , peremp¬ 
torily. 

Trenche, divided. 

Trencheours, carvers. 

Trencher, to carve. 

Trencher out dev ant lor seignur 
(he), who eat at their lord’s 
table. 

Trent lieu ici (ne), it shall not 
take place here. 

Trentel, thirty masses. 

Trentisme tierz, thirty-third. 

Treos (jeo), I find. 

Trepassent, Passover. 

Trepir, trepier (un), a tripod. „ 

Trep legierment, too hastily. 

Trercke fois (£a), the third time. 

Trere hors (Zes), dragged them 
out. 

Treroms (ne), will not draw. 

Tresamblc , the like. 

Tresceint, most holy. 

Tresisme jour , third day. 

Tresmarry , very much concerned, 
sorry. 

Tresor (on), in the treasury. 

Trespass a, left this world. 

Trespassauntz, those who pass by, 
go backwards and forwards. 

JVespasse (darreinement), lately 
deceased. 

Trespasse, an offence. 

Trespassement du dit nadgairs roy 
(par le), by the death of the 
said late king. 

Trespassement , miscarriage. 

Trespassement des terms , making 
default at the time appointed. 

Trespassent, pass over. 

Trespasser, to trespass, to offend, 
to transgress. 

Trespasset, death. 

Tresque , as soon as, presently. 

Tresredout, most dread. 

Trcsreguise (jey), now very re¬ 
quisite. 

Tressauntz (potiils cressauntz), 
growing. 

Tresseint, most holy. 

Trestast, treated, agreed with. 

Treetisme , thirtieth. 

TrestourneSy tresturnes, turned 
from their course. 

Trest'out perde, let him lose all. 

TrestoutZy trestousy trestore , all. 

Tresublie, quite forgot. 

Tresze , thirteen. 

Trety trete , agreement,conference. 

Trety here. 

Tret saunk , drawn blood. 

Treie t treaty, conference. 

TreteZy drawn, induced to. 

Tretable , tractable, kind. 

Tretans, as much, as many. 

TreteourSy those who Were ap¬ 
pointed to manage the treaty 
of concord and peace between 
Edward the Second and the 
discontented barons. 

Tretementz, tretis t treaties, treaty. 
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Treter , treitiz y to treat of, to en¬ 
treat. 

Trett, draught. 

TretereZy will treat, use, entreat. 

Tretuit, all. 

Treveure , finding. 

Treveure ( d'altre ), of any other 
thing found. 

Trewe, truce. 

Treygne (per), by delays. 

Treyne, to draw, draught, draws, 
drawn. 

Treyne et pendu , drawn and 
hanged. 

Treys , three. 

Treyt (payn de ), bread of Trete; 
wheaten bread; one of the 
kinds of bread mentioned in 
the Stat. of 51 Hen. III. 

Treytour, a traitor. 

Treyturement, treturement, trait¬ 
orously. 

Tri, tries, three. 

Triboill, troubles, disturbances. 

Trie , tried, examined into, sifted 
into. 

Triement, trial. 

Trienalx, for three years. 

Trier , to choose, select. 

Trier , et arraier (les) y to choose, 
pick out, and array them. 

Trierz jour y third day. 

Tries, proclaimed. 

Tries excepcions , exceptions may 
be taken. 

Trieux (en temps des ), in time of 
truce. 

Triours, triers. 

Trioussent, find. 

Triowes, triveSy trieues , truces. 

Tripe (un), a tripod. 

Triplication, rejoinder. 

Tris jurSy always. 

Tristury sorrow, grief. 

Troboilly trouble. 

Troc, bartered, exchanged. 

Troches , trousses (en), in clusters, 
bunches. 

Troes , found. 

Troesse , troeffent, they find. 

Troffe , idle. 

Troiter, to treat. 

Trones , beams. 

Tronour des laines, weighers of 
wool. 

Tronquez, mutilated. 

Trop bant, too high. 

Trop (par), too many. 

Trope (met), put more. 

Trope tost faict (un), an over- 
hasty act. 

Trop outrementy too much. 

Tropoy , too little. 

Troppe, a mole. 

Trove (de), et de ove. See ove (de) 
et de trove. 

Trovenes de novelles , inventors of 
news. 

Trove en un default (serra), shall 
be turned into a default. 
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TSouez. boxes with slits to receive 
charity. 

Troums (fins), we find. 

Trousiemc, the third. 

Troire, trove, ft sow. 

7Vo my, found. 

2Voye % found. 

Troves, three. 

Trube , trouble. 

True, truce. 

lYucrant, touching, concerning. 
Traffic, found. 

Truffie, found. 

Truir, to find. 

TYuisse, trussp, find. 

Truite, takes in the fact, catches. 
Trum , obscure, black, dark. 
Trussez, packed up. 

Truve , finds. 

Trynks, trymkes, trunks, weirs. 
Tuatlly toivaill , cloth for towels. 
Tuchty touch; touches, concerns. 
Tuementy slaying. 

Tuerie , slaughter. 

Tuest (soif), should be cut out. 
Tuest chescun langue that 

every tongue should be silent. 
Tuey, killed. 

Tuicion, protection, reprieve. 
Tuity tuite % whole, all; although. 
Tuity hold. 

Tuiz seintz. all saints. 

Tumbe hors, fell out. 

Tunduy cut, clipped. 

Tuors, slayers, 

TuTy a Turk. 

Tur, a town. 

Turbefover f to dig turf. 

Turbeurs, disturbers. 

Turelle, a little tower, turret. 
Turgent, remain. 

Turmentyry to torment. 

Turnance, turning. 

Tumereity would turn. 

TumeZy iurnes, tourns. 

Tumois noirs (seissante mile livres 
de), sixty thousand livres of 
black Turnois, i.e. fifteen 
thousand pounds Sterling. 

Tus jours, forever. 

Tut, although. 

Tut ad e primes, first of all. 

Tut le reaume , the whole kingdom. 
Tutiony defence. 

Tuwanty kill. 

Tti 2 ceuZy all those. 

Tuz seynz, all saints. 

Tuzon (/a disme), the tenth fleece. 
Twaite, wood grubbed up, and 
land made arable. 

Twesdie, Tuesday. 

TyelXy such. 

Tyene, keep, detain. 

Tyenty tynt, they hold. 

Tynelly the hall. 

Tynty held. 

Tyois, the ancient German or 
Teutonic language. 

Typhanie , the Epiphany. 
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TT u, or, whether. 

*7 «, one. 

Yre (o), to your. 

T r -<w fait, would have done. 

Vsy towards. 

Vacationsy voi dances. 

Vacherie , vacarie (un), a cow¬ 
house. 

Vacquer, to be at leisure. 

Vadaty let him go. 

Vadlety valet . This word has 
various acceptations: some¬ 
times it signifies the heir of 
some nobleman or knight, who 
is in ward; at other times, a 
young gentleman retained in 
the king’s, or some great 
man’s, family, and a candidate 
of honour; often a young 
gentleman who serves in the 
army; and such a one is fre¬ 
quently called scutisery ser- 
viensy armiger. Gloss. X. 
Script, v. Valettus. Also a 
yeoman. 

Vadlettes del corone, yeoman of 
the crown. 

VadletZy servants, valets. 

Vaer ( de) y to go. 

Vagaranty wandering. 

Vageront which shall be 

vacant. 

VahuZy bahuZy vessels. 

Vaie, way. 

Vail, under. 

Vailance ( a la), to the value. 

VaileZy valets, yeomen. 

Vaillaimenty valiantly. 

Vaille , sufficient. 

Vaille, vigil, watch. 

Vaille cruettz, old cruets. 

Vaillenlz de biend, persons of pro¬ 
perty. 

Vaillet regarder ( qe vus), that 
you will have regard. 

Vaillivy bailiffs. 

Vaine voicle , common fame. 

Val (encontre), downwards. 

Valable, of force. 

Valait riens(ne), availed nothing. 

Valallument, the force of it. 

Valaunt (en), in the descending 
line. 

Valer, valoiTy avail. 

Valeures ( des ), of the lips. 

Valeyent il (ne), they would 
not. 

Valet, farewell. 

Valiaunts serjeaujits (lea meulx), 
serjeants of the most substance 
or property. 

Valissant, to have been worth. 

ValletZy the next condition to an 
esquire. 

Valles, vallez, valets. 

Valoir (le bien ), the welfare. 

Valoit avanty goes forward. 

Valouey value. 

Valu ( aient), have prevailed. 
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Voluble (cstre plus), to be of more 
force. 

Values arguments, arguments of 
weight and force. 

Vancre y to vanquish. 

VaneZy po tills vauXy du pais 
(mieutz), most substantial or 
sufficient of the county. 

Vanque , vanquished. 

Vanra a age , shall arrive at the 
age. 

Vansist mehy it would be better. 

Vant (le)y the aforesaid. 

Vant parlour (office de), the office 
of Speaker of the House of 
Commons. 

Vaollauncey value. 

Vaquans , vacant. 

Vaquier, vaquer (ne peussent ), 
cannot be at leisure. 

Varechy shipwreck, 

Variaunst, change. 

Varies, servants. 

Variety a yeoman. 

Varletoriy a groom. 

Varraiey true. 

Varvicky Warwick. 

Vassalle , vaissels, vassaux, ves¬ 
sels. 

VassauXy men of courage. 

Vasty waste. 

Vastant, wasting. 

Vaty go, extend to. 

Vau, a valley. 

Vaudra , shall give up. 

VaueSy vaueZy vauiz t vauetz (des 
meulz)y of the most substantial, 
worthy. 

Vavetz des countees (des mieultz ), 
men of the best reputation in 
the county. 

Vaulty worth, avails, is of force. 

Vault (ne), cannotbe had, faileth. 

Vaultenant (un ), an unthrift, or 
one that is worth nothing. 

Vaultre, a mongrel hound. 

VaulXy valleys. 

Vaunt dit (la), the aforesaid. 

Vausisent (si il), if they could. 

Vaussissee, vouchsafe. 

Vaassissies eschcvour (he vous), 
that you would vouchsafe to 
receive. 

Vaust (*7), it goeth, it endureth. 

Vaxel, vessel. 

Vay (lune leue de), one mile of 
the way. 

Vaylaunce espernes (ne), sparing 
no pains. 

Vaylantz, worthy, valiant. 

Vaylorent (qils ), as they thought 
fit. 

Vayn , the autumn. 

Ubblie, oblivion. 

Ubliaunce , forgetfulness. 

Ubois, where. 

UdifSy udyfs (gens), idle people. 

Udifte, misery, idleness. 

Udiness, idleness. 

Ve, saw. 
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Ve, worth. 

Ve, vee , trub. , 

Vea ( luy ), refused him. 

Vea , veia , refused. 

Veage , voyage. 

Feair, to see. 

Vealletz , you will. 

Feance (en), in view, in expecta¬ 
tion of. 

Veaude place, void, vacant place. 

Veault , he is willing. 

Vedentz, seeing. 

Fee, refusal. 

Fee de name (plees de ), pleas de 
vetito namio , holding plea of 
distresses taken and forbid to 
be replevied. Name, warn, 

naam, namps , and name, which 
signifies a distress, come from 
the Saxon verb niman , caper e, 
to take. 

Fee, sent. 

Fee ?nye (ne), does not intend. 

Veely old. 

Veelez viscountz , old sheriffs. 

Veenty forbid, deny. 

Veer , true. 

Feer, to act, to view. 

Veer (none vow/one), we will see. 

Veer avant (en), to proceed. 

Fees, think. 

Veet le coroner , let the coroner go. 

Vcfue, widow. 

Vegle , blind. 

Fei yeo ne, jeo ne veign , I do not 
see. 

Fei, reye, this day. 

Veia , refused. 

Feiance (/?ar), by seeing. 

Feici, behold. 

Fete, re, seen. 

Fete ( tote), quite laid open to 
the sight. 

Veienty may see. 

Veiers, true. 

VeieSy veez, la vie , distresses for¬ 
bidden to be replevied, the 
refusing to let the owner have 
his cattle which were dis¬ 
trained. 

Veify re/re, vefues, a widow; 
widows. 

Veifuagc, widowhood. 

Veigle (la), la veille , the vigil, 
the eve, the watch. 

Veigne , offend. 

Veigner , to come. 

Veille, will. 

Veillement, seeing, watching. 

Veiller, to watch. 

Veilles, veils. 

Veillcz , veiles, old. 

Veiltee, old age. 

Vein (en), in vain. 

Veine , comes. . 

Veinged (si altre), if any other 
shall come. 

Veinquemes, we conquered. 

Veint distinctement nomez, not ex¬ 
pressly or particularly named. 
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Veioins (nous), we saw. 

Veir (mis en), produced, shown, 
proved. 

Veir (saunz)y without denying. 
Veirge, le , the verge or bounds 
limited to the king’s court, i.e. 
twelve miles round the same. 
Veiseetz a Her (que vous ), which 
you saw doing. 

Veissetz a Her hors , saw going out. 
Veistes (vous ne ), you never saw. 
Veisson (il) y they see. 

Veit, sees. 

Vely I will. 

Vele , may. 

Veler (en), in view. 

Velewet , velvet. 

Veir a, will. 

Veit, veyl, velloit , velee, will. 

Few, viewed. 

Vefl la, coming thither. 

Veflaianty coming. 

Venancez , coming, hastening for¬ 
wards. 

Venanncez (enaux), in being re¬ 
venged on them. 

Vendees , sales. 

Vendires (a), to be sold. 

Vendra , shall come. 

Vendra (ne), shall not challenge. 
Vendrc soit , sale may be made. 
Vendroins (a peyne ), we should 
scarce have come. 

Vendront (contre), shall offend 
against. 

Venelle du lid , the space between 
a bed and the wall. 

Veneours, hunters. 

Vcnerdy, Venardy, VenretH , Fri¬ 
day. 

Vengnent, they come. 

Venials ( sont ), are to be brought. 
Venjaunce , revenge. 

Venier (pur le non), for not com¬ 
ing. 

Venismusy we come. 

Venissent (qi), who offend. 

VenfeUy overcome, conquered. 
Venours, huntsmen. 

Venra , sold. 

Venre (le), the skull. 

Vensist (que il), that he should 
come. 

Vent , comes. 

Vent (sen), comes. 

Vent (p), by sale. 

Vent (se), is sold. 

Vent prestz , ready sale. 

Ventee, dispersed by the wind. 
Ventes, woods marked for sale. 
Ventier, ventiler, to blow. 

Ventisme jour, the twentieth day. 
Ventrez (rumpes les), broken- 
bellied, burst. 

Venue, de veftne (mal de), the es- 
soign de malo veniendi. 

Veoer , veoir, to see, to inspect. 
Veoid, sees. 

Veoir, true. 

Veors, viewers, surveyors. 
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Veot , wills, shows. 

Veot (unques ne), never had seen. 
Veouns nous , we see ; we will. 
Fer, cattle. 

Ver, true, appear. 

Ver (a), to view. 

Ver (pur), to see. 

Ver, against. 

Ver en cite , potitis verte cire, green 
wax. 

Ver ament, verreyment , truly. 

Ver ay, very. 

Verbatement, verbally. 

Verdi-aore, Good Friday. 
Vereduist, verdict. 

Verek, wreck. 

Verement (la), the evrament. 
Vereys , verreys, vers, verri , true. 
Vergee (ne acree q ne fuist unq ’), 
which was never surveyed, 
measured, or laid out in acres. 
Verges, yards. 

Vergis, young suckers. 
Vergnauntz, coming. 

Vergoignes, viergoigne, vergoyne , 
shame, reproach. 

Vergonder , to abuse, ravish, vio¬ 
late. 

Ver is emb lab les, very likely. 

Verite , truth. 

Veritee (peusse dire sa grosse ), 
may relate the whole truth of 
his case, may tell his own tale. 
Verreyment, truly. 

Verroie, true. 

Verroient, have a mind. 

Verront, verretz , shall see. 

Vers eux (de prendre ), to take 
with them. 

Verser, to turn. 

Vtrsui, towards. 

Ver tie, truth. 

Ves [autre), other ways. 

Vescu (si il ust), if he had lived. 
Vesnes, widows. 

Vesque, veshe , a bishop. 

Vesquist , vesquirent , vesquissent , 
lived. 

Vesquist (si il), if he was alive. 
Vesselmentz, things appertaining 
to vessels and shipping. 

Vest, vestus, vested: 

Vester , vestu, to vest, to enure, 
vested. 

Vestes , waste. 

Vestre, veste, clothed, covered. 
Vestue, veste , clothed, covered. 
Vestue, potiHs vescu (en core) t 
still alive. 

Vesture, crop, growth. 

Vesture , robes, vestments. 

Vet (s’en), go therefrom. 

Vetere, old. 

Veterlokkes, fetterlocks. 

Vevant, living. 

Veve , veia (le), the eight. 

Veve, a widow. 

Veveres, widowers. 

Vevete (en sa), in her widowhood. 
Veu, your. 
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)7«<% ft widow, 
will. 

Veugle, blind. 

Veula. calves. 

Veulliant, willing. 

Yt um (mut), we see. 

17wre (;><ir) f by being willing. 
IVmj articles, old articles. 
IViMM.ttVm, we would. 
l>wf (per), by a way, method. 
lVwfe yde), by Bale. 

Veuttez mye, claim nothing. 

Veutz, veuzy greigne, old grain. 
J>ky, view. 

Yey ( haut), highway. 

Vtve (si), if be perceives, if he 
will. 

Veyer, to view, to behold. 

Veyer est, is to be seen. 

Veges, was. 

Veget, sees. 

Veyle (le), the elder. 

Yey lies, towns. 

Veyn , vain, void. 

Yey Tier, to come. 

Veyr, vier y truth. 

Yeyre , true. 

Yeysin, a neighbour. 

Vez (rows), you will, you wish. 
Viage, voyage, expedition. 
Yieary , a vicarage. 

Vice, ft defect, fault, error. 

1 iee, crime, injustice. 

Vichel (un), a heifer. 

Fine, corrupted. 

Yicinty come. 
l ictaine (Z'), the octave. 

Vidimee, a vidimus. 

Yidront, will. 

Viduele, widowhood. 

Vie, the view. 

Vieant, coming. 

Viec stilt, old style. 

Yief naarriy live distress. 

Yiegles hommes , blind, old, im¬ 
potent men. 

Vitgnt9, vineyards. 

Yiely senior, elder. 

YieleSy viez dettes, old debts. 

Yiely calf. 

Yiel best , live beast. 

Yiela, vilts. 

Viendronty shall come; act, of¬ 
fend. 

VieneTy came. 

Yienes (JJisserU les ), should make 
the views. 

Yienqty comes. 

Yicnt (que vie, que), who is de¬ 
sirous. 

Yienty they see. 

Yient (le), the 20th. 

Yier, to deny. 

Viery puity may see. 

Vierge son marge , power, control 
of her husband. 

Viergier, a verger. 


Viergoigne (en) t to the reproaoh, 
shame of. 

Vieront (a/), they look to. 

Viera, towards. 

Vies (par plusors), by many 
ways. 

Viestes (o«), where you soe or 
find. 

Vieuy sight. 

FtVtw, views, widows. 

Vie. r, viety old. 

Viez (toutz), all ways. 

Viguedy neighbourhood. 

Viguereuse (fame), a virtuous 
woman. 

Vikerey vicar. 

Vikerisy vicarages. 

Vilaine serment, blasphemy 
against God, the Virgin, and 
the Saints. 

Vilaint (/»), a villain, the occu¬ 
pier of land. 

Vileins faitz, vile, base, villan- 
ous acts. 

Vilenement desolety basely used 
them. 

YileSy old. 

Villy a village; a villain. 

Villainey vilenie, disgrace, dis¬ 
graceful. 

VilUy eitee de la ( communaltie), the 
community or commonalty of 
a town, burgh, or city. This 
always signified the mayor, 
aldermen, and common coun¬ 
cil, where they were to be 
found, or the steward or bailiff, 
and capital burgesses, or, 
in short, the governing part 
of cities and towns, by what 
persons soever they were go¬ 
verned, or names and titles 
they were known; and not 
the commoners or ordinary 
sort of burgesses or freemen 
only. Bradg, 132. 

VilleeZy townships. 

Villenie , villanous. 

Villude (que vous me) t that you 
will acquaint me with. 

Vil prisy a low price. 

Viltey vileness. 

Vilte tenUy baseness. 

Vinch point (joe ne), I don't come. 

Yincle (St. Pert lad) r the festival 
of St. Peter in bonds; 1st of 
August. 

Fine, vinSy vinty twenty. 

Vinezy vivez, stacked. 

Vingenty come. 

Vinky vinsest, came, got to. 

Vina vermeillesy red wines inned, 
carried in. 

Vinz t aunts, inned, carried in. 

Vinz liverez e I HI. ( F//.), seven 
score and four pounds, i.e. 
£144. 


Vinteronty they tie, or bind. 
Viollent (ne), they will not. 

Vioty envy. 

Viourty to live. 

Virent ( qui), who saw. 

Virgty a virgin. 

Virolez, ferrilled, tipped, capped. 
FtVon, about. 

Virton8y veritons.virettona, arrows. 
Vis.y vise., viscontey sheriff. 

ViSy alive, also void. 

Fw, vise, face, visage. 

Vis, foreseen, perceived. 

ViSy advice. 

Vis a fairy thought fit to be done. 
Vise ne distress ( p) t by secret 
distress. 

Visensy visneSy neighbours. 

Vises, hinds.* 

ViseuTy the face. 

Visit a tour, visitor. 

Visne, neighbourhood, Venue. 
Visnees viles f neighbouring towns. 
Visse t the vizor of a helmet. 
Vissenty had. 

XJisseriey the office of porter. 

Visty virenty saw. 

Vist le coroner f let the coroner 

g°. 

Vist enfower (per) t by burying 
alive. 

Visteconsaily speedy council. 

Vity privities. 

Vity eight. 

Vitel (un)y a calf. 

Vileretz (en), in truth. 

Vicand ( en son), in his lifetime. 
Vive voiSy by word of mouth. 
Viver (en), et in vesture , in 
victual^ and clothes. 

Viver ( pur le) y for the livelihood. 
Viver Sy fish-ponds, warrens, 

parks. 

ViverSy livelihoods. 

Viviy alive. 

VivieSy viveTy victuals, diet. 
Viuperons, shall live. 

Viiy seen. 

Uly any one. 

Ulle, any. 

XJlvestiery Ulster. 

Um (V)y the man. 

UmbracleSy secret places. 

Umbrey shadow, colour. 

UmbreZy coloured. 

Un mesme, the selfsame, one and 
the same. 

Uhcorey unquore, ungues , still, yet. 
Unementy uniemenl , in general; 

unanimously. 

Ung county an earl. 

Ung ou deux, one or the other. 
Ungle , nail. 

Ungty one. 

Uniement, unanimously. 
Unificence, making one, uniting. 
Unimenty equally, in union. 


* PotiiiB biset. Bee Rot. Pari. rol. ii. p. 94, pet. 22. Hale's MS. 
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Unisone , unz esme , the eleventh. 
Unite (d'), whatsoever. 
Universaire, anniversary. 
Unzieme, eleven. 

Unkes (ne), never. 

Uns, several. 

Unsemely chose (coe), as an unbe¬ 
coming thing. 

Unszime , unziesme , unsime, unzim , 
uwwmf, eleventh, 
have. 

ZTrcZ, therefore. 

Unze (les), any. 

Fo, or. 

Fo, yours. 

Foaie, voyage. 

Foairt, vomheri, autumn. 

Voair, see, appear. 

FoassmenZ a ceo somandre, might 
send to summon them. 

Voce, voice. 

Vocer, to call. 

Voderunt, are willing. 

Voe (par nulle), by any way. 
Voel ( ne ), would not. 

Voelliant , willing. 

Voels, vows, wishes. 

Voer, to view. 

Voeson ( la ), the advowson. 

Voest .( les ), let him vouch them. 
Voet , requires. 

Voet (qu'il), that he go. 

Voet ($Z il), if he will. 

Voeve , voe/, widow. 

Voguement , passing, returning. 
Voguer , to call again, return. 
Voi, I am going. 

Voi droit , the law requires 
Foirfera, will. 

Foirfez, departed. 

Voidre ( a ), to quit. 

Vote, true. 

Vote desch, by way of escheat. 
Vote de utre mer, voyage beyond 
sea. 

Voter, voiar, voir , the truth. 

Foier (e$Z a), is to be seen. 

Voter (per), potiils noier, by 
drowning. 

Fote^ (nwZ), no right to accuse. 
Voiez, ye see. 

Fot'Z ( jeo ), I will. 

Voilde Irishmen , wild Irishmen. 
FoiZe (ne), cannot. 

Voilauncez seigniories, po ten t lords. 
Voilent , violent. 

FoiZer (maZuey), ill will. 

Voillantz , men of worth, sub¬ 
stance. 

Voilleit, named. 

Voiloir , voillour , will, testament. 
Foir (Za),yoZitl$ Vavoir, the riches. 
Fot’re, voirement , truly. 

Fotee encontre, act against. 
FowenZ (we), go not. 

Fowf atnzunZ, proceeds in. 


FoZanZ, vollentifs, en volentie , 
willing. 

Volatil royal , a royal bird. 
Volentrine , giddy, wilful. 

FoZer, to be willing, to wish. 

FoZer (6*>n), endeavoured. 

FoZez, would take away. 

FoZy, uoZie, volys, will. 

FoZZes, chaut es , eZ gargaus de 
oisseaux (en), in the flight, 
singing, and chattering of 
birds. 

Voloir (male), ill will. 

Volvemenl des toisons du lein, 
winding up of fleeces of wool. 
Volund, a will or testament. 
FoZimZ, meaning. 

Voluntrivcment, wilfully. 
Voluptuosite , wantonness. 

Fon yre (tfc lor), of their own 
accord. 

Voot, voil, voit , he will, would. 
Forra, vorroient, would. 

ForrotzwZ (on), or shall hear. 
Fore, you. 

Foe, yours. 

Vosdretz vous , would you. 

FowcA i?en (e’iZ uoeZ), save if he 
would bid him welcome. 
Voucher, to vouch, to call. 
Voudroit notre bien, wishes our 
welfare. 

Vove, a vow. 

Vovery to vow. 

Voulant (bien), good will. 

Vount, they g*’. 

Vounze , eleven. 

Vousscierent, will. 

Vous est, is true.* 

Vousist, should have a mind. 
Voustrent, would. 

Vous vies (y), you would. 

Vout, voul, visage, countenance. 
Voutent bille, prefer, put in their 
bill. 

Voy, voye, way; scape. 

Voyce (jeo ne), I don’t see. 

Voycty eight. 

Voyer, true. 

Voyermenty truly. 

Voyertie, truth. 

Voyez voluntaries (jeo), I would 
be willing. 

VoyeZy woods, f 
Voy fist, let him go. 

Voylere (il deyvont), they ought 
to wish. 

VoySy voice. 

Voyse , is directed ; issues. 
Voysent, let them go. 

Voy sent jurer (gut), who are to 
swear. 

Vowede frank plegge (aver) f have 
a view of frank^pledge. 

Voz (par les), by yours. 

Vraes, true. 


Vre t your. 

Ure , ure, practice, use. 

Ure (mis en), put in practice. 

Ure (at), at the time. 

Ure apprise , have understanding. 
Ure y burned. 

Ureisuns , prayers. 

Urent avannt, were foretimes. 
Urera, shall serve, shall be use¬ 
ful. 

Urera (ne), shall not vest. 
Urgerouse , urgent, eager. 

Vrie (per), by way of. 

Urur de eux (per), by pulling 
out the eyes. 

Us, huts, house, doors. 

Us, use, custom. 

Us (de), of them. 

Usee, usage. 

Usees (rien), not at all made use 
of. 

Usents , using. 

Usez (les), the profits. 

Usier , make use of, used. 

Ussent trove (^), that they should 
find. 

Ussers etports, ushers and porters. 
Usses (fichiez es), fixed on the 
doors. 

Ussey (si jeo), if I had. 

Ussoit estre , would be, had been. 
Ussoyl, ussonty had. 

Usum, hitherto, so far. 

Ut, and. 

Ut, eight. 

Ute, the eighth. 

UteSy utas, utaveSy utus, octaves. 
Utisme, utim , eighth. 

Utine (<Z’), of the eighth. 

Utre ceu terme , beyond that time. 
Uttard, lately. 

Utter (que), who gives out, or 
publishes. 

Uttrees, utteres, uttered. 

Vuech , eight. 

Vueille , vuellies , will. 

Vuidott (si il se), if it was robbed, 
deprived. 

Vuille, will. 

Vunty have; go. 

Vus (pur), for you. 

Vusfiy used. 

Vut , had. 

Vat, sees. 

Vy (jeo), I saw. 

Vyanl, seeing. 

Vye, life. 

Vye , refused, prohibited. 

Vye de (par), by way of. 

Vy el parol, old word. 

Vyeu, seen. 

Vyle, vylys, vill, city. 

Vyncles , bonds, fetters. 

Vynee (del), of the neighbour- 
hood. 

Uys, door. 


* Potiils voir est. Se© Rot. Pari. voi. ii. p* 181, pet 25. Hale s MS. 
(■ Potiils boyez . Ib. p. 190, pet. 61. 
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Vytime, the eighth. 

IT?, your. 

Vruost* provost. 

I'zzam, without. 

Tacrtours, vagabonds. 

IPiirruj viaundes, rotten 
meat, corrupted. 

WVj/e, gages, sureties. 

Wage ($ew), his challenge. 
THnY/ir*, waived. 

WmUez sanz pastour , left without 
a teacher. 

Wfinable, that may be ploughed 
or manured. 

Wainent lour querells qui , who 
gain their suits. 

WakeranU, vagrants, people who 
go begging and strolling about 
the country. 

TFaJihs, Walaiz, Wallois , Welsh. 
Waleseh, the language of the 
Walons. 

Wallez, Wales. 

Wandit (/e), the aforesaid. 
Warandir, to guarantee. 

Wardtes mim, better kept, ob¬ 
served. 

Warnesture, the necessaries for 
fortifying a place. 

Warretz , fallow, unploughed. 
TFurf Vum, let a man take care. 
Wescmestre , Westminster. 
Waskerantz, wandering abroad. 
Wast et beal, handsomely, civilly. 
Wasteynes [lues) waste places. 
Wautham , Waltham. 

Way our, a weare, or were. 
Wedues , widows. 

Wefs, weifs , waifs. 

Weigher , to weigh. 

Welogh, willow. 

Wener (pur), to conduct. 

Werpir, to yield up, give up, 
forsake. 

Werrone, shall see. 

Wermt, awrust, doubt. 
Westmustre, Westminster. 
Westours, wassailers. 

Weuee, a widow. 

Weux, a beggar. 

Weymoster, Westminster. 


Weynez , weyna , weyne , deserted, 
relinquished, in a decline. 
Weyve, waived. 

Weyver, to Waive. 

Wherwes, wharves. 

Wiere, war. 

Windemonet , the month of Oc¬ 
tober or November. 

Windowe , a blank place, or space. 
JPw, wisdom, prudence. 

Witembre, October. 

Witimejor , the eighteenth day. 
Witive , witave, wictieve, eight, 
eighth. 

Wombes, bellies. 

Worst etz (lit de), a bed of worsted. 
Wou (u«), a vow. 

Woyle , will. 

Wuidicr , to evacuate. 

Wyt myle unces d ’ our (pour), for 
eight thousand ounces of gold. 
Wyt (dixe), eighteen. 

T ^ enie, a new-year’s gift. 
Xentelle, a spark. 

Xeurte , assurance, promise, 
surety. 

Xeut, follows. 

Xexantes, Bixty. 

alemaines , at the least, how¬ 
ever. 

Yaue, yave, yaiies chaude, hot 
water. 

Yaues (par), by water. 

Yam (pour), for them. 

Yauxi (devant leurs ), before their 
eyes. 

Ycel (en), in it. 

Ycement , thus, in like manner. 
Ycen, this, that. 

Ycestes (per), by these presents. 
Yc^ux, yceaux, yeile , those, them. 
Yeit (sil), if there is. 

Yeme , hyeme , winter. 

Yemer (a), to winter. 

Yeoven, yeven, given, dated. 
Yerledom, earldom. 

Yeulx, yex , yes, eyes. 

Yeusse jeo este (e tut), and al¬ 
though I had been. 


Yeux out (nous), we have seen 
it with our own eyes. 

Ygaumcnt, equally. 

Ygise, lies. 

Yqo, therefore. 

Yl, he. 

Yl semblc , it seems. 

Yl (ke), that they. 

Yleke, from thence. 

Ylemans , inhabitants of the isles 
of Jersey and Guernsey. 

Ylles, ylcs, isles. 

Yloques, threw. 

Ymage, an image. 

Ymagint , adorned, embroidered. 
Ympnaire , a book of hymns, with 
books of conjurations and 
church legends. 

Yo, yio, an egg. 

Yoe, ive, water. 

Yra ( il ), he shall go. 

Yraigne, a spider. 

Yraut, a herald. 

Yraudcment , in a passion. 

Yretge, a heretic. 

Yris, ivory. 

Yrois, an Irishman. 

Yrra my8 (n*), Bhall not go. 
Ysoit, therein be. 

Yslement, an islander. 

Yssir, to come, to go out. 

Yst , he is. 

Ystrent (ne ), will not go out, 
Ytal, thus, so. 

Ytel, such. 

Yve, water.. 

Yvant, seeing. 

Yver, yvre, yverne , winter. 
Yvernayle (ble), winter-corn. 
Yver (froidare), a frosty winter. 
Yveress (per), through drunken¬ 
ness. 

Yveroigner (de), in a drunken fit. 
Yveroynes (Jes), drunkards. 
Yvises, services. 

Ywell (per), equally. 

abulon , sand. 

Zern, yarn. 

Zork (due de), Duke of York. 
Zusche (Sire Aleyn la). Sir Alan 
Zouche. 







/ 


INDEX. 


A. 

A, use of the tetter, i. 13. 

mensa et thoro, divorce, i. 13, 440. 
prendre, i. 13. 
quo, i. 13. 
rendre, i. 13. 

vinculo, divorce, i. 13, 440. 
twelve-month, meaning of, ii. 187. 

Ab initio, i. 13. 
intestat, i. 13. 
irato, i. 14. 

testament, ii. 581. 

Abandonment, French law, i. 14. 

in insurance, i. 14. 
of ship, effect of, i. 14. 
rights, i. 14. 
of slave, i. 14. 

animal, i. 15. 
malicious, i. 15, ii. 98. 

Abatement, in chancery, i. 15. 

contracts, i. 15. 
mercantile law, i. 15. 
pleading, i. 15. 

to jurisdiction of the court, i. 15. 
person, i. 15. 
the writ, i. 17. 
of freehold, i. 18. 
legacies, i. 18. 
nuisances, i. 18. 

a former action must be pleaded in, i. 
143. 

plea in, ii. 341. 

Abator, i. 19. 

Abatuda, i. 19 
Abavus, i. 19. 

Abbey, i. 19. 

Abbreviations, i. 19. 

Abbreviators, i. 38. 

Abbrochment, i. 38. 

Abdication, i. 38. 

Abduction, i. 38. 

Abearance, i. 39. 

Aberemurder, i. 39. 

Abet, i. 39. 

Abettor, i. 39. 

Abeyance, i. 39. 

Abiding by pl^a, i. 39. 

Abigeat, i. 39. 

Abigei, i. 39. 

Abjuration, i. 39. 

... allegiance, when required, ii. 201. 

Ablegati, i. 40. 

Abnepos, i. 40. 

Abolition, i. 40. 

Abortion, i. 40. 

criminal, i. 682. 

Abortus, i. 40. 

Above, i. 40. 

bail, i. 152. 

Abridge, i. 40. 

Vol. n.—Zz 


Abridgment, i. 41. 

Abrogation, i. 41. 

Abscond, i. 41. 

Absence, when an excuse for bigamy, i. 168. 

Absentee, i. 41. 

Absolute, i. 41. 

delivery, i. 396. 
obligation, ii. 255. 
pardon, ii. 279. 
property, ii. 394. 
right, ii. 483. 
sale, ii. 495. 

incapacity to sue in equity, ii. 289. 
to constitute perjury, the oath must be, 
ii. 331. 

Absolution, i. 42. 

Absque hoc, i. 42. 

impetitione vasti, i. 42. 
tali causa, i. 42. 

Abstention, i. 42. 

Abstract of title, i, 42. 

Abuse, i. 42. 

Abuttals, i. 42. 

Ac etiam, i. 42. 

Accedas ad curiam, i. 42. 

vicecomitem, i. 42. 

Acceptance, i. 42. 

of rent, effect, i. 42. 
bid, i. 42. 

bill of exchange, i. 42. 

when to be made, i. 449. 
by a clerk, when good, ii, 479. 

Acceptilation, i. 43. 

Acceptor, i. 43. 

supra protest, i. 44. 

Access, i. 44. 

non, ii. 233. 

Accessary, i. 44. 

Accession, what, i. 70. 

rights , i. 45. 

international law, i. 45. 

Accessory, i. 45. 

contract, i. 45, 806. 
obligation, ii. 255. 

Accident, i. 45. 

relief against, i. 45. 
damages caused by, i. 361. 

Accidental fire, i. 526. 

Accomenda, i. 46. 

Accommodation, i. 46. 

bills, i. 46, ii. 211. 
agreement, i. 46. 

Accomplice, i. 46. 

Accord, i. 47. 

is a species of sale, ii. 493. 

Accouchement, i. 47. 

Account, i. 47. 

book, i. 48. 
current, i. 49. 
in bank, i. 48. 
lender, i. 47. 
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Account, render, auditors in, i. 143. 
stated, i. 49. 

interest on, i. 653. 
of sales, i. 50. 

Accounts among partners, effect of, i. 129. 
Accountant, i. 50. 

Accouple, i. 50. 

ne unquee, ii. 207. 

Accredit, 1. 50. 

Accretion, i. 50. 

Accrue, i. 50. 

Accumulative judgment, i. 50. 

legacy, ii. 19. 

Accusation, i. 50. 

Accused, i. 50. 

Accuser, i. 50. 

Achat, i. 50. 

Acherset, i. 50. 

Acknowledgment of deeds for lands in 
Alabama, i. 51. 

Arkansas, i. 51. 

Connecticut, i. 52. 

Delaware, i. 52. 

Florida, i. 52. 

Georgia, i. 52. 

Indiana, i. 53. 

Illinois, i. 53. 

Kentucky, i. 53. 

Maine, i. 54. 

Maryland, i. 54; 

Massachusetts, i. 54 
Michigan, i. 54. 

Mississippi, i. 55. 

Missouri, i. 55. 

New Hampshire, i. 56 
New Jersey, i. 56. 

New York, i. 56. 

North Carolina, i. 57. 

Ohio, i. 57. 

Pennsylvania, i. 58. 

Rhode Island, i. 59. 

South Carolina, i. 59. 

Tennessee, i. 59. < 

Vermont, i. 60. 

Virginia, i. 60. 

Acquets, i. 60. 

Acquiescence, i. 61. 

Acquietandis plegiis, i. 61. 

Acquire, i. 61. 

Acquisition, i. 61. 

Acquittal, i. 61. 

effect of, ii. 222, i. 671. 
Acquittance, i. 62. 

Acre, i. 62. 

Acredulitare, i. 62. 

Act, i. 62. V. Acts. 
public, i. 62. 
private, i. 62. 
in evidence, i. 62. 
of partner, effect of, i. 62. 

agent, effect of, i 62“. 
in legislation, i. 62. 

pais, i. 63. 
of bankruptcy, i. 63 
God, i. 63, ii. 208. 
grace, i. 63. 
law, i. 64. 
man, i. 64. 
court, i. 71. 
sederunt, i. 71. 

Actio bona fidei, i. 64. 


Actio commodati contraria, i. 64 

directa, i. 64. 
condictio indebiti, i. 64. 
ex conductio, i. 64. 
depositi, contraria, i. 64. 

directa, i. 64. 
judicati, i, 64. 
non, i. 64. 

accrevit infra sex annos, i. 64. 
personalis moritur cum persona, i. 64. 
pro socio, i. 65. 
interdictum unde vie, i. 535. 

Action, conduct , i. 65. 

French law, i. 65. 
in practice , i. 65. 
ad exhibendum, i. 67, 171. 
redhibitory, i. 67. 
of adherence, i. 67. 
a writ, i. 67. 
book debt, i. 67. 
commencement of, i. 245. 
bailable, i. 153. 
election of, i 461. 

when to be removed to state courts, i. 

parties to, ii. 284. 

ordinary, i. 67. 

rescissory, i. 67. 

feigned, i. 516. 

false, i. 516. 

fictitious, i. 516. 

reintegrande, i. 535. 

transitory, ii. 596. 

Actionable words, ii. 528. 

Actions, joinder of, i. 671. 

Actionary, i. v 67. 

Actiones nominatae, i. 67. 

Active debt, i. 67, 379. 

Acton Burnell, i. 68. 

Actor, i. 68. 

Acts of congress on patents, ii. 303. 

repeal of, ii. 285, 
existing, ii. 303. 
court, i. 68. 
sederunt, i. 68. 
title of, ii. 591. 

Actual, i. 68. 

admission, i. 68. 
escape, i. 68. 
fraud, i. 547. 
issue, i. 669. 
notice,, i. 68. 

Actuarius, i. 68. 

Actuary, i. 68. 

Actus, i. 6S, ii. 647. 

Ad damnum, i. 6S. 
diem, i. 68. 
largum, i. 68. 
inquirendum, i. 6S. 
interim, i. 68. 
quern, i, 68. 
quod damnum, i. 68. 
sectam, i. 68. 

terminum qui preterit, i. 68. 
tunc et ibidem, i. 68. 
vitam aut eulpaen, i. 68. 
valorem, i. 68. 
exhibendum, action, i. 71. 
ostium ecclesi®, dower, i. 448. 
litem, guardian, i. 572. 

Addition, i. 68. 

of an estate or quality, I. 68. 
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Addition of mystery, i. 69. 

places, i. 69. 

Additional legacy, iL 19. 

Additional, i. 69. 

Address, chancery pleading, i. 69, 
legislation, i. 69. 

Ademption of legacy, i. 69 
Adhering to enemies of U. S., i* 69« 

Aditio haeriditatis, ii. 412. 

Adjournment, i. 69. 

day i. 70. 

in error, i. 70 

Adjudication, i. 70. 

Adjudications, i. 70. 

Adjunction, i. 70. 

Adjuncts, i. 70. 

Adjuration, i. 70. 

Adjustment, i. 70. 

Adjutant, i. 71. 

general, i. 71. 

Adjunctum accessorium, i. 71. 

Admeasurement of dower, i. 71. 

pasture, i. 71. 

Adminicle, i. 71. 

Adminicular evidence, i. 71. 

Administer, to, trusts, i. 71. 

Administering, i. 71, ii. 318. 

poison, i. 75. 

Administration, trusts, i. 72. 

government , i. 72. 
Administrator, i. 72. 

general, i. 72. 
special, i. 72. 

cum testamento annexo, l. 73. 
de bonis non, i. 73. 
durante minore state, i. 73. 

absentia, i. 73. 
pendente lite, i. 73. 
action for a tort by, i. 65. 
Administratrix, i. 73. 

Admiral, i. 73. 

vice, ii. 627. 

Admiralty, i. 73. 

court of, i, 326. 

Admission in corporation, i. 74. 

Admissions or declarations, i. 74, 486. 
of attorneys, i. 75. 
in pleadings, i 75. 
practice, i. 76. 

Admittance, i. 76. 

Admittendo in socium, i. 76. 

Admonition, i. 76. 

Adnepos, i. 76. 

Adolescence, i. 76. 

Adoption, i. 76. 

Adrogation, i. 76. 

Adult, i. 76. 

Adulteration, i. 76. 

Adulterine, i. 76. 

Adulterium, i. 76. 

Adultery, i. 76. 

what is proof of, i. 239. 
when a bar to marriage, ii. 109. . 
Advancement, i. 76. 

effect of, i. 77. 

debt due by child not an, i. 77. 
Advances, i. 77. 

agent right to, i. 77, 85. 
Adventitious, i. 77, 563 
Adventure, mercantile, i. 78. 
accident, i. 78. 


Adventure, bill of, i. 78, 174 
gross, i. 569. 

Adversary, i. 78. 

Adverse possession, i. 78, 

for twenty years, effect of, i. 
101, ii. 609. 

Advertisement, i. 78. 

Advice, commercial, i. 78. 
of counsel, i. 79. 
letter of, ii. 31. 

Advisement, i. 79. 

Advocate, i. 79. 

lord, i. 79. 
college of, i. 79. 
ecclesiastical, i. 79. 

Advocatia, i. 79. 

Advocation, i. 79. 

Advocatus, i. 79. 

Advowson, i. 79. 

appendant, i. 79. 
in gross, i. 79. 
donative, i. 79. 

Affection, i. 79 
Affere, to, i. 79. 

Affeerers, i. 79. 

Affiance, i. 79. 

Affidare, i. 79. 

Affidatio dominorum, i. 79. 

Affidavit, i. 79. 

to hold to bail, i. 80. 
of defence, i. SO. 

truth of plea in abatement, i. 18. 
Affinitas aflinitatis, i. 80. 

Affinity, i. 80. 

degrees of, i. 80. 

Affirm, to, i. 80. 

Affirmance, i. 80. 

day general, i. 81. 

Affirmant, i. 81. 

Affirmation, i 81. 

false is perjury, ii. 331. 

Affirmative, i. 81. 

pregnant, i. 81. 
covenant, i. 317. 
must be proved, i. 81, 488. 
opposed to negative, ii. 209. 
statute, ii. 546. 

Affirmatives, effect of two, in pleading, i. 668* 
Afforce, i. 81. 

Affranchise, to, i. 82. 

Affray, i. 82. 

differs from a riot, i. 82. 

Affreightment, i. 82. 

Aforesaid, i. 82. 

Aforethought, i. 82, ii. 370. 

malice, ii. 97 
Aftermath, i. 82. 

Against the form ol the statute, i. 92, 330. 

will, i. 82. 

Agard, i. 82. 

Age, i. 82. 

prayer, i. 83. 
non, ii. 233. 
how computed, i. 628. 
what is full, i. 628. 
male, when of, i, 628. 
female, when of, i. 629. 

Aged witness, i. 83, ii. 661 
Agency, i. 83 

how created, i. S3, 
dissolved, i. 33. 
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Agency revoked by acts of agent, ii. 478. 

marriage, ii. 478. 
death, ii. 478. 
insanity, ii. 478. 
bankruptcy, ii. 478. 

Agent, law, who is, i. 84. 
public, i. 84. 
diplomatic, i. 423. 
servant of another, i. 84. 
general, i. 84. 
special, i. 84. 
joint, power of, i. 84. 
who may be, i. 85. 
rights of, i. 85. 
liability of, i. 86. 
and patient, i. 87. 
entitled to his advances, i. 77. 
cannot delegate his authority, i, 145. 
Aggravated assault, i. 131. 

Aggravation, in crimes, i. 87. 

pleading, i. 87. 

Aggregate, i. 87. 

Aggressor, i. 87. 

Agio, i. 87. 

Agistate, i. 87. 

Agister, i. 87. 

Agistment, i. 87. 

Agnates, i. 87. 

Agnati, i. 87. 

Agnation, i. 87. 

Agrarian law, i. 87. 

Agreement, i. 87, 570. 

executed, i. 89. 
executory, i. 88. 
conditional, i. 88. 
unconditional, i. 88. 
how annulled, i. 89. 
articles of,-i. 124. 

Agri, i. 88. 

Agriculture, i. 88. 

Aid and comfort, i. 88. 

prayer, i. 88. 

Aiders, i- 88. 

Aids, i. 89. 

Aile, i. 89. 

Air, i. 89, 101, 

nuisance to poison the, ii. 248, 249. 
Ajutage, i. 89. 

Alabama,.government of, i. 89. 

acknowledgment of deeds in, i. 51. 
letters testamentary in, ii. 35. 
lien of judgments in, ii. 47. 
limitation of actions in, ii. 51. 

Alba firma, i. 90. 

Alcade, i. 90. 

Alderman, i. 90. 

kinds of, i. 90. 

Alea, i. 90. 

Aleatory contracts, i. 90. 

Aler sans jour, i. 90. 

Alfet, i. 90. 

Alia enormia, i. 90. 

Alias, use of, i. 91. 

Alibi, i. 91. 

A lien, i. 91. 

disability of, i. 91. 
rights of, i. 91. 

friend may become a citizen, ii. 201. 

sue in 0. C«, l. 335. 
enemy, cannot, ii. 201. 

may be removed, ii. 202. 


Alien enemy cannot sue, i. 468. 

Alienage, i. 91. 

Alienate, to, i. 91. 

Alienation, i. 92. 

kinds of, i. 92. 

in medical jurisprudence, i. 92* 
office, i. 92. 
forfeiture for, i. 540. 

Aliene, to, i. 92. 

Alienee, i. 92. 

Alieni juris, i. 92. 

Alienor, i. 92. 

Aliments, i. 92. 

Alimony, i 92. 

Aliter, i. 93. 

Aliunde, i. 93. 

Allegata, i. 93. 

et probata, i. 93. 

Allegation, ecclesiastical law . i. 93. 
common law, i. 93. 
civil law , i. 93. 
of faculties, i. 93. 

Allegiance, i. 93. 

All fours, i. 93. 

Alliance, relationship , i. 93. 

international law , i. 93. 

Allision, i. 94. 

Allocation, i. 94. 

Allocatione facienda, i. 94. 

Allocatur, i. 94. 

Allodarii, i. 95. 

Allodium, i. 94. 

Allonge, what, i. 94. 

Allotment, i. 94. 

Allow, to, i. 94. 

Allowance to prisoner, i. 94. 

Alloy, i. 94. 

Alluvion, i. 94, 149, 157. 

Ally, i. 95. 

Almanac, i. 95. 

Alms, i. 95. 

Alta prodito, i. 95. 

Altar, to, i. 95- 
Altarage, i. 95- 
Alteration, i. 95. 

Altemat, i. 96. 

Alternative, i. 96. 

obligation, who may elect, i. 460, iu 
255. 

legacy, ii. 19. 

Altius tollendi, i. 9.6. 

non tollendi, i. 96. 

Alto et basso, i. 96. 

Altum mare, i. 96. 

Alumnus, i. 96. 

Almaphitan code, i. 96. 

Amanuensis, i. 96. 

Ambassador, i. 96. 

freedom o., i. 96. 
kinds of, i. 96. 
protection of, i. 96. 
exempt from arrest, ii. 384, i. 121 
Ambidexter, i. 97. 

Ambiguity, i. 97. 

kinds of, i. 97. 
patent, i. 97, ii. 302. 
latent, i. 97, ii. 302. 

Ambulatoria voluntas, i. 97. 

Amenable, i. 97. 

Amende honorable, i. 97. 

Amendment, in legislation t l. 97. 



INDEX 


Amendment, in practice, i. 98. 

to constitution, how made, i. 98* 
Amends, i. 98. 

Amercement, i. 98. 

in New Jersey, i. 98. 

Ohio, i. 98. 

Amerciament, i. 99. 

American consul, i. 299. 

Reports, ii. 452. 

Ami, i. 99. 

Amicable action, i- 99. 

Amicus curiae, i. 99. 

Amita, i. 99. 

Amnesty, i. 99. 

kinds of, i. 99. 

difference between pardon and an, i. 99. 
Amortize, i. 99. 

Amortization, i. 99. 

Amotion, i. 429. 

in corporations, i. 99. 
torts, i. 99. 

Ampliation, civil law, i. 100. 

French law, i. 100. 

Amy, i. 100. 

An, jour, et waste, i. 100. 

Analogy, i. 100. 

Anarchy, i. 100. 

Anathema, i. 100. 

Anatocism, i. 100. 

Ancestor, i. 100. 

Ancestral, i. 101. 

Anchor, i. 101. 

Anchorage, i. 101. 

Ancient, i. 101. 

demesne, i. 101. 
lights, i. 101, ii. 339. 
writings, i. 102. 
statutes, ii. 626. 

Anciently, i. 102. 

Ancients, i. 102. 

Ancillary, i. 102. 

Androplepsy, i. 102. 

Angel, i. 102. 

Aniens, i. 102. 

Animals, i. 102. 

domestic, i. 102. 
wild, i. 102. 

mischievous, i. 102, 442; ii. 499. 
of a base nature, i. 103. 
abandonment of, i. 15. 
cruelty to, punished, i. 356. 
when a nuisance, ii. 249. 
keeper of dangerous, when liable, ii. 
442. 

effect of death of, on a voyage, i. 549. 
Animo furandi, effect of concealing property, ii. 
570. 

Animum testandi, ii. 652. 

Animus, i. 103. 

cancellandi, i. 103. 
furandi, i. 103. 
manendi, i. 103. 
recipiendi, i. 103. 
revertendi, i. 103. 
testandi, i. 103. 

Ann, i. 103. 

Annates, i. 103. 

Annexation, i. 103. 

constructive, i. 299. 
of fixtures, how made, i. 529. 

Anni nubiles, i. 103. 


Anniented, i. 103. 

Anno Domini, i. 103. 

Annon® civiles, i. 103. 

Annotation, i. 104; ii. '467. 

Annual pension, i. 104. 

Annuity, i. 104. 

when to commence, i. 104. 

Annum, diem et vastum, i. 105. 

Anonymous, i. 105. 

partnership, ii. 294. 

Answer in chancery, i. 105. 

requisites of, i. 105. 
practice, i. 105. 
effect of, i. 105. 
to impeachment, form of, 127. 
Antecedent, i. 106. 

Ante litem motam, i. 106. ■ 

Antedate, i. 100. 

Antenati, i. 106. 

Antenuptial, i. 106. 

agreements, ii. 519. 

Anthitarius, i. 106. 

Antichresis, i. 106. 

Anti manifesto, i. 106. 

Anticipation, i. 106. 

Antinomy, i. 106. 

Antiqua customa, i. 106. 

statuta, i. 106. 

Antithetarius, i. 106. 

Apartments, i. 106. 

when considered a house, i. 591. 
Apostacy. i. 106. 

Apostles, i. 106. 

Apparator, i. 106. 

Apparent, i. 106. 

heir, i. 593. 

Apparlement, i. 107. 

Appartement, i. 107. 

Appeal, criminal, i. 107. 

practice, i. 107. 

Appearance, i. 107. 

when by attorney, i. 107. 

guardian, i. 107. 
in person, i. 108. 
day, i. 108. 

Appellant, i. 108. 

Appellate jurisdiction, i. 108, 329, 683* 
Appellee, i. 108. 

Appellor, i. 108. 

Appendant, i. 108. 

differs from appurtenant, i. 108. 
common, i. 249. 

Appenditia, i. 108. 

Application, i. 108. 

Appointee, i. 109. 

Appointor, i. 109. 

Appointment, in chancery practice, i. 109 
to an office, i. 109. 
is an employment, i. 109. 
of executor, how made, i 496 
illusory, i. 605. 

Apportionment, i. 109. 

when to be made, i. 439. 
Apposal of sheriffs, i. 111. 

Apposer, i. 111. 

Appostille, i. 111. 

Appraisement, i. 111. 

Appraiser, i. 111. 

Apprehension, i. Ill, 122. 

Apprentice, i. 111. 

cn la ley, i. 111. 
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Apprentice, duties of, i. 111. 

when to be paid for overwork, i. 112. 
duties of master to, i. 111. 
bound to obey his master, ii. 254. 
considered an operative, ii. 267. 
Apprenticeship, i. 111. 

Apprentitii ad legem, i, 159. 

Apprizing, i. 112. 

Approbate and reprobate, i. 112. 

Appropriation, contracts, i. 112. 

ecclesiastical, i. 113. 

Approve, to, 113 
Approvement,!. 113. 

Approver, i. 113. 

Appurtenances, i. 113. 

Appurtenant, i. 113. 

differs from appendant, i. 108. 
common, i. 249. 

Aqua, i. 113. 

currit et debet currere, ii. 646. 

Aquagium, i. 114, 489. 

Aquae ductus, i. 114. 
haustus, i. 114. 
immetendi, i. 114. 

Arbiter, i. 114. 

Arbitrament, i. 114. 

and award, i. 114* 

Arbitrary, i. 114. 

punishments, i. 114. 
law, ii. 7. 

Arbitration, i. 114. 

voluntary, i. 114. 
compulsory, i. 114. 
in Pennsylvania, i. 114. 
among the Romans, i. 115. 
one partner cannot submit case to, ii. 
292. 

Arbitrator, i. 115. 

Arbor consanguinitatis, i. 115. 

Archaionomia, i. 115. 

Archbishop, i. 115. 

Arches, court of, l. 115, 326. 

Archives, i. 110. 

Archivist, i. 115. 

Are, i. 115. 

Area, i. 115. 

Areopagite, i. 115. 

Areopagus, i. 116. 

Argentarii, i. 156. 

Argentum album, i. 115. 

Argument, i. 115. 

list, i. 116. 

Argumentativeness, i. 116. 

not allowed in pleading, i. 
116, 669. . 

Argumentum ab inconvenienti, i. 116. 
Aristocracy, i. 116. 

Aristo democracy, i. 116. 

Arkansas, state of, i. 116. 

government of, i. 116. 
legislature of, i. 116. 
senate of, i. 117. 

house of representatives of, i. 117. 
executive of, i. 117. 
judiciary of, i. 118. 
acknowledgment of deeds in, i. 51. 
letters testamentary in, ii. 34 
limitation of actions, ii. 50. 

Arm of the sea, i. 119. V. Arms. 

Armistice, i. 120. 

Arms, right to bear, i. 120. 


Arms, concealed, when lawful, i. 120. 

unlawful, i. 120. 
in heraldry , what> i. 120. 
of the the United Statek, i. 120. 
suspension of, ii. 567. 

Arpent, i 120. 

Arpentator, i. 120. 

Arraignment, i. 120. 

Arrameur, i. 120. 

Arras, i. 120. 

Array, i. 121. 

challenge to the, i. 216. 

Arrearage, i. 121. 

Arrest, i. 121. 

in civil cases, i. 121. 

criminal cases, i. 122. 
difference between apprehension and, i. 
122 . 

malicious, ii. 98. 

second, for same cause, not allowed, i. 152. 
of judgment, i. 122, 680. 

Arrestandis, i. 122. 

Arrestee, i. 122. 

Arrester, i. 122. 

Arrestment, i. 122. 

Arret, i. 123. 

Arretted, i. 12S. 

Arrhae, i. 123. 

Arrive, to, i. 123. 

Arrogation, i. 123. 

Arser in le main, i. 123. 

Arson, i. 123. 

Arsura, i. 123. 

Art, i. 123. 

kinds of, i. 123. 

what, may be patented, i. 124. 

and part, i. 124. 

Articles, in chancery, i. 124. 

in ecclesiastical law, i. 124. 
of agreement, i. 124. 
confederation, i. 125. 
impeachment, i. 127. 
partnership, i. 128. 
the peace, i. 129. 
war, i. 130. 

Articulate adjudication, i. 130. 

Artificers, i. 130. 

Artificial, i. 130. 

persons, i. 130, ii. 332. 

As, Roman, i. 130. 

Ascendants, i. 130. 

number of, i. 130. 

Ascriptitius, i. 130. 

Asphyxy, i. 130. 

Asportation, i. 131. 

Assassin, i. 131. 

Assassination, i. 131. 

Assault, i. 131. 

Assay, i. 131. 

Assembly, i. 131. 

kinds of, i. 131. 
general, i. 556. 

Assent, i. 61, 131. 

when presumed, i. 132. 
required to a contract, i. 306. 
of witness given by silence, ii. 526. 
when presumed, ii. 526. 

Assertory covenant, i. 132. 

Assess, to, i. 132. 

Assessment, i. 132. 

of damages, i. 132. 


INDEX 


759 


Assessors, i. 132. 

Assets, i. 133. 

enter mains, i. 133. 
per descent, i. 133. 
legal, i. 133. 
equitable, i. 133. 
real, i. 133. 
personal, i. 133. 
how.marshalled, i. 112. 
bill to marshal, i. 173. 

Asseveration, i. 133. 

Assign, to, i. 133. 

.Assignation, i. 133. 

Assignee, i. 133. 

what property to take, i. 367. 
when to sue, ii. 285. 

U. S. courts, i. 335. 
of bill of lading, rights of, i. 179. 

Assignment, i. 133. 

of dower, i. 134. 
of errors, i. 134. 
new or novel, ii. 213. 
of chose in action, ii. 210. 
by one partner, ii. 292. 
of patent, how made, ii. 311. 

Assignor, i. 134. 

Assigns, i 134. 

Assise, i. 134. 

Assises of Jerusalem, i. 134. 

Assisors, i. 134. 

Assistant jurisdiction, i. 693, 

Assize, of mort d’ancestor, i. 135. 
grand, i. 565. 

Associate, i. 135. 

Association, i. 135. 

Assumpsit, contract, i. 135. 

remedy, i. 135. 
when proper, ii. 443. 
when it lies for a tort, i. 66. 
judgment in, i. 677 

Assurance, i. 136. 

Assured, i. 136. 

Assurer, i. 136. 

Assythment, i. 136. 

Astronomical month, ii. 187. 

Asylum, i. 136. 

At law, i. 136. 

Atavus, i. 136. 

Atheist, i. 136. 

Attach, to, i. 136. 

Atache, i. 137. 

Attachment for contempt, i. 137. 

a civil process, i. 137. 
of property, i. 137, 

in Pennsylvania, i. 137. 

Louisiana, i. 138. 

Maine, i. 138. 

Massachusetts, i. 138. 

New Hampshire, i. 138. 
of privilege, i. 138. 
foreign, i. 536, 

Attainder, i. 138. 

bill of, i. 138, 174. 

Attaint, i- 138. 

Attempt, i. 138. 

Attendant, i. 139. 

term, ii. 579. 

Attentat, i. 139. 

Attermining, i. 139. 

Attestation, i. 139. 

how made, i. 139. 


Attestation, how proved, i. 139. 

effect of, upon witness, i. 139. 

parties, i. 139. 

clause, i. 139. 

Attesting witness, who, i. 140. 

when estopped, i. 139. 

Attorney, i. 140. 

in fact, i. 140. 

who may be, i. 140. 
how appointed, i. 140. 
duty of, i. 140. 
at law, i. 140. 

duties, i. 140. 
liability of, i. 141. 
general of the U. S. i. 141. 

deputy, i. 409. 
now to be appointed, i. 421. 
appear, i. 107. 

duty of, when retained, ii. 386. 
when not bound to exhibit his client s 
papers, i. 452. 

bound to secrecy, ii. 506. 660. 
not liable as a barrator, i. 159. 
certificate, i. 215. 
letter of, ii. 31. 

Attornment, i. 141, 568. 

Au besoin, i. 141. 

Aubaine, i. 141. 

Auction, i. 141. 

form of, i. 141. 

Auctioneer, i. 141. 

is agent of both parties, i. 141. 
rights of, i 141. 
duties of, i. 142. 

Auctor, i. 142. 

Audience, i. 142. 

court of, i. 142, 326. 

Audiendo et terminando, i. 142. 

Audita querela, i. 142. 

Auditor, i. 142. V. Auditors. 

Auditors, i. 143. 

in account render, i. 143. 

Augmentation, i. 143. 

Aula regis, i. 143. 

Aunt, i. 143. 

Auscultation, ii. 367. 

Auter, i. 143. 

action pendant, i. 143, 
droit, i. 143. 

Authentic, i. 143. V. Authentics. 
act, i. 143, ii. 535. 
interpretation, i. 660. 

Authentication, i. 143. 

Authentics, i. 144. 

Author, right of, to his manuscript, ii. 503. 

Authorities, i. 145. 

how cited, i. 230. 
constituted, i. 283. 

Authority, i. 145. 

how delegated, i. 145. 

agent cannot delegate his, i. 145. 

general, i. 145. 

special,!. 145. 

limited, i. 145. 

unlimited, i. 145. 

express, i. 145. 

implied, i. 145. 

by whom executed, i. 146. 

i ’oint and separate, i. 146. 
low to be executed, i. 146. 
when to be executed, i. 146. 
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Authority, revocation of, i. 146. 
extent of, i. 146. 
public, i. 146. 

how delegated, i. 393. 
revoked, ii. 477. 
coupled with an interest, ii. 478. 
differs from instructions, i. 644. 
Autocracy, i. 147. 

Autre vie, i. 147. 

Autrefois, i. 147. 

acquit, i. 147. 
attaint, i. 147. 
convict, i. 147. 

Auxiliary, covenant, i. 348. 

Avail, i. 147. 

Avalum, i. 147. 

Average, i. 147, ii. 84. 

general, i. 147. 
particular, i. 147. 
petty, i. 147. 
contribution, i, 147. 

Averia, i. 148. 

Averiis captis in withernam, i. 148. 
Averment, i. 148. 

general, i. 148. 
particular, i. 148. 
negative, ii. 209. 
immaterial, i. 606. 

Avoidance, ecclesiastical law, i. 148. 

pleading, i. 148, ii. 341. 
confession and, i. 266. 
Avoirdupois, i. 148, 534. 

Avoucher, i, 149. 

Avow, i. 149. 

Avowant, i. 149. 

Avowee, i. 149. 

Avowry, i. 149. 

Avowterer, i. 149. 

Avowtry, i. 149. 

Avulsion, i. 94, 149, 157. 

Avus, i. 149. 

Await, i. 149. 

Award, i. 149. 

Awm, i. 150. 

Ayant cause, i. 150. 

Ayuntamiento, i. 150. 

B. 

Bad title, ii. 590. 

Bachelor, i. 150. 

Back-bond, i. 150. 

water, i. 150. 

Backing, i. 150. 

Backside, i. 150. 

Badge, i. 150. 

Baggage, i. 150. 

no import duty on, i. 150. 

Bail, i. 151. 

civil, i. 151. 

common, i. 151, 249. 
special, i. 151, ii. 538. 
above, i. 40, 152, 164. 
below, i. 40, 152, 164. 
criminal, i. 152. 
in equity, ii. 207. 
bond, i. 153. 
piece, i- 153. 

discharged by act of God, i. 63. 
when fixed, i. 529. 
party cannot be held twice to, ii. 79. 
commissioner of, i. 246. 


Bail, when to be taken, i. 151 

amount of, how fixed, i. 151. 

Bailable action, i. 153. 

process, i. 153. 

Bailee, i, 153. 

duty of, i. 153. 

may support trespass, i. 153. 

voluntary, how responsible, ii. 211. 

Bailiff, i. 154. 

Bailiwick, i. 155. 

Bailment, i. 154. 

Bailor, i. 155. 

Rair-man, i. 155. 

Bairn’s part, i. 155. 

Balance, in commerce, i. 155. 
sheet, i. 155, 168. 
of trade, i. 155. 

Baliva, i. 155. 

Balivo amovendo, i. 155. 

Ballastage, i. 155. 

Ballot, i. 155. 

box, i. 155. 

Balnearii, i. 155. 

Ban, i. 156. 

Banc, i. 156. 

Banco, i. 156. 

Bandit, i. 156. 

Bane, i. 156. 

Banishment, i. 156. 

Bank, i. 156. V. Banks of Rivers, 

when bound by acts of cashier, i. 209. 
account, i. 48. 
book, i. 156. 

note, assignable by delivery, i. 156. 
value of, after payment, ii. 438. 
when considered as cash, ii. 278. 
effect of payment in counterfeit, ii. 
321. 

of insolvent bank, payment in, ii. 
321. 

may be the subject of a donatio mortis 
causa, i. 445. 

when tender in, is good, ii. 575. 
holder of, not effected by fraud, i. 156. 
stock, i. 156. 

Banks of rivers, i. 157, ii. 646. 

joint stock, i. 673. 

Banker, i. 156. 

at faro, i. 513. 

Banker’s note, i. 156. 

Bankrupt, i. 156. 

Bankruptcy, i. 157 

act of, i. 63. 

who to sue on, ii. 288. 

Bannitus, i. 157. 

Bans of matrimony, i. 157. 

Bar as a defence, i. 157. 

in personal actions, i. 158. 
real actions, i. 158. 
contracts, i. 158. 
to marriage, ii. 109. 
common, i. 249. 
fee, i. 158. 
plea in, ii. 341. 
practice, i. 158. 
general plea in, ii. 341. 
special plea in, ii. 341. 
a former penal action may be pleaded in, I 
143. 

the, i. 158. 

Barbican, i. 158. 


INDEX 


761 


Barbicanage, i. 158. 

Bargain ami sale, i. 158. 

Bargainee, ;. 15S. 

Bargainor, i. 158. 

Bargemen, i. 158. 

Barleycorn, i. 158. 

Barn, i. 15S. 

Baron, i. 158. 

covert, i. 350. 

Barons of the exchequer, i. 159. 

Barrack, i. 159. 

Barrator, i. 159. 

Barratry, crimes, i. 159. 

maritime, i. 159. 

Barrel, i. 159 

Barren money, i. 159. 

Barrenness, i. 159. 

Barrister i. 159. 

ouster, i. 159. 
inner, i. 159. 
vacation, i. 159. 
utter, ii. 618. 

Barter, i. 159, 492. 

difference between sale and, i. 159, ii. 493. 

Barton, i. 160. 

Base, i. 160. 

court, i. 160. 
estate, i. 160. 
fee, i. 160. 
tenants, i. 160. 

Basilica, i. 160. 

Bastard, i. 160. V. Natural Children . 
in Louisiana, i. 161. 
eigne, i. 161, 459. 

who entitled to custody of, ii. 318, 250. 
mother bound to maintain, ii. 250. 
legacy to, ii. 21. 
how legitimated, ii. 27. 

Bastardy, i. 161. 

must be proved, i. 44. 

Baston, i. 16i. 

Battel, wager of, i. 161; ii. 638. 

Battery, i. 131, 161. 

what, i. 162. 
bow justified, i. 162. 

Eatture, i. 163. 

Bawdy house, i. 163, 194. 

Bay, i. 163. 

Beach, i. 163. 

Beacon, i. 163. 

Beadle, i. 163. 

Bear date, to, i. 163. 

Bearer, i. 163. 

note payable to, i. 163. 

Bearers, i. 163. 

Bearing date, i. 164. 

Beasts of the plough, not distrainable, i. 436. 

Beau pleader, i. 164. 

Bedel, i. 164. 

Bees, i. 164. 

are fer® naturae, i. 164. 

Beggars, i. 164. 

Behaviour, i. 164. 

good, i. 563. 

Behoof, i. 164. 

Belief, i. 164. 

what is false, ii. 90. 

Below, i. 164. 

bail, i. 152. 

Bench, i. 165. 

warrant, i. 1651 


Bench, common, i. 249. 

Bencher, i. 165 

Benefice, i. 165. 

Beneficia, i. 165. 

Beneficial, i. 165. 

interest, i. 165. 

Beneficiary, i. 165. 

heir, i. 583. 

Beneficio primo ecclesiastico habendo, i. 165. 

Beneficium competent!®, i. 165. 

Benefit, i. 165. 

of cession, i. 165. 
clergy, i. 165. 
discussion, i. 166. 
division, i. 166. 
inventory, i. 166, 583. 

Benevolence, i. 166. 

contract of, i. 307. 

Bequeath, to, i. 166. 

Bequest, i. 166. 

of personal estate, not restricted, ii. 28 

Besaile, i. 166. 

Best evidence, i. 166. 

Bestiality, i. 195. 

Bet may be withdrawn, ii. 543. 

Betrothment, i. 166. 

Better equity, i. 167. 

Betterments, i. 167. 

difference between repairs and, i. 

167. 

Beyond sea, i. 167. 

Bias, i. 167. 

Bid, i. 167 ; ii. 259. 
how given, i. 42. 

Bidder, i. 167. 

best, i. 585. 
highest, i. 585. 

Biens, i. 167 ; ii. 464. 

Bigamus, i. 168. 

Bigamy, i. 168. 

Bilan, i. 168. 

Bilateral contract, i. 168. 

Bilinguis, i. 168. 

Bill, i. 174, 179. 

of adventure, i. 174. 
attainder, i. 138, 174 
conformity, i. 174. 
costs, i. 174. 
credit, i. 174. 
debt, i. 174. 
exceptions, i. 174. 

when proper, ii. 602. 
exchange, i. 176. 

acceptance of, i. 42. 
accommodation, i. 46. 
payable to bearer, i. 163. 

fictitious payee 
176. 

differs from a check, i. 225. 
when negotiable, ii. 210. 
gross adventure, i. 179. 
health, i. 179. 
indictment, i. 179. 
lading, i. 179; ii. 426, 647. 
mortality, i. 179. 
obligatory, i. 179. 
of pains and penalties, i. 160. 
parcels, i. 180. 
particulars, i. 180. 
penal, u 180. 
of privilege, i. 180. 



762 


INDEX. 


Bill of proof, i. 180. 
rights, i. 180. 
sale, i. 180. 

grand, i. 565. 
sight, i. 181. 
store, i. 181. 
suffrance, i. 180. 
in legislation, i. 168. 

how passed, i. 272, 273. 
chancery, i. 168. 

form of, i. 168. 
original , i. 169. 

praying relief, i. 169. 
not praying relief, i. 

170. 

not original, i. 171. 
of review , i. 172. 
stating part of a, ii. 546. 
at sight, ii. 524. 
book, i. 174. 

interest payable on a, i. 653. 

obligatory, i. 193. 

payable, i. 181. 

receivable, i. 181* 

single, i. 181. 

true, i. 181. 

way, ii. 647. 

Billa vera, i. 181. 

Binding over, i. 181. 

to service, i. 181. 

Bipartite, i. 181. 

Birretum, i. 181. 

Birth, i. 181. V. Miscarriage . 
register of, ii. 436. 
what is the time of, i. 629. 
proved by hearsay, i. 582. 

Bisaile, i. 166, 181. V. Grandfather . 

Bishop, i. 182. 

Bishop’s court, i. 182. 

Bishoprick, i. 182. 

Bissextile, i. 182. 

Black act, i. 182. 

book of the admiralty, i. 182. 

exchequer, i. 182. 
mail, i. 182. 

Blanch, firmes, i. 182. 

Blank, i. 182. 

bar, i. 183. 

indorsement, i. 183, 626. 
in a will, ii. 26. 
when to be filled up, ii. 257. 
note signed in, i. 207. 

Blasphemy, i. 1S3. 

Blind man. powers of, i. 183. 

testator, will must be read to, ii. 422. 

Blockade, i. 183. V. War . 

Blood, i. 184. 

whole, i. 184; ii. 650. 
half, i. 185. 

Blotter, i. 185. V. Original entry. 

Board, i. 185. 

of civil authority, i. 185. 

Boarder, goods of a, not distrainable, i. 435. 
at an inn, not a guest, i. 572 

Bockland, i. 185. 

Body, i. 185. 

Body politic, i. 185. 

Boilary, i. 185. 

Bona, i. 185. 

fide, i. 185. 
gcstura, i. 185. 


Bona mobilia, i. 185. 
notabilia, i. 185. 
peritura, i. 185. 
vacantia, i. 186. 
waviata i 186. 

Bond, i. 186, ii. 254. 

how to be signed, ii. 257. 
effect of blank in a, ii. 257. 
may be subject of a gift mortis causa, i. 
444. 

tenant, i. 187. 

Bondage, i. 187. 

Bonis non amovendis, i. 187. 

Bono et malo, i. 187. 

Bonus, i. 187. 

Book, i. 187. 

land, i. 187. 

a single sheet is a, ii. 194. 
of original entries, when evidence, ii. 
273. 

Books of commerce, i. 187. 

Booty, i. 187; ii. 384 

difference between prize and, i. 187. 
Borough, i. 187. 

English, i. 187. 

Borrower, i. 1S7. 

Boscage, i. 188. 

Bote, i. 188. 

God, i. 562. 

Boteless, i. 188. 

Bottomry, i. 188. 

differs from loan, i. 188. 

Bought note, i. 188. 

Bound bailiff, i. 189. 

Boundary, i. 42, 189. 

established by monuments, ii. 188. 
proved by hearsay, i. 582. 

Bounty, i. 189. 

Bovata terrae, i. 190. 

Branch of family, i. 190. V. Branches . 
trees, i. 190. 

Branches of trees, who may cut, i. 19, 190. 

ownership of, ii. 600. 

Brand on criminals, i. 190. ■ 

Brandy, i. 190. 

Breach, i. 190, 191. 

of contract, i. 190 
how laid in declaration, i. 190. 
of prison, i. 190. 
the peace, i. 190. 
trust, i. 190. 

differs from larceny, i. 190. 
of promise of marriage, ii. Ill, 392. 
Breaking, i. 191. 

into a house, constructive, i 191, 299. 
doors, i. 191, 446. 

required to constitute burglary, i. 191. 
Breath, i. 192. 

sign of life, i. 192. 

Bremen, value of the thaler of, ii. 585. 
Brephotrophi, i. 192. 

Breve, i. 192 

kinds of, i. 192. 
de recto, i 192. 
testatum, i. 192 
Brevia, i. 192 

anticipantia, i. 192. 
formata, i. 192. 
judicialia, i. 192 
magistralia, i. 192. 

Brevibus et rotulis liberandis, i. 192. 
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Breviarium, i. 192. 

Bribe, i. 192. 

Bribery, i- 193. 

Rnbour, i. 193. 

Bridge, i. 193. 

public, i. 193. 
private, i. 193. 

Bridgman, Laura, a girl, deaf, dumb and blind, i. 

598. 

Brief, ecclesiastical, i. 193, 195. 
of a cause, i. 193. 
title, i. 193. 

Bringing money into court, i. 193. 

Bris, ii. 204. 

British patents, ii. 315. 

to whom granted, ii. 315. 
kinds of, ii* 315. 
length of time of, ii. 316. 
cost ol, ii. 316. 

Brocage, i. 194. 

Brokerage, i. 194. 

Brokers, i. 194. 

Brothels, i. 194. 

Brother, i. 194. 

germain, i. 194. 
uterine, ii. 618. 
in-law, i. 194. 

Bruise, i. 195. 

Bubble act, i. 195. 

Buggery, i. 195. 

Building, i. 195. 

when personal property; ll. 4. 
deviation in contracts for, i. 418. 

Bulk, i. 195; ii. 496. 

Bulky articles, how delivered, i. 398. 

tendered, ii. 575. 

Bull, i. 195. 

Bulletin, i. 195. 

Bullion, i. 195. 

Buoy, i. 195. 

Burden of proof, i. 195; ii. 266. 

Bureau, i. 195. 

Bureaucracy, i. 195. 

Burgage, i. 196. 

Burgess, i. 196, 

Burgh, i. 196. 

Burglar, i. 196. 

— i 

Burglariously, i. 196. 

Burglary, i. 196. 

Burgomaster, i. 197. 

Burial, i. 196. 

Burning, i. 197. 

Burying ground, i. 196 
Bushel, English, i. 196 

in the several states, i. 197. 

Business hours, i. 197. 

Bust, patent for, ii. 305. 

Butt, i. 197. 

Butts and Bounds, i. 197. 

Buy, to, i. 197. 

Buyer, i. 197. 

Buying of titles, i. 197. 

By estimation, i. 198. 

sale, i. 198. 

By law r s, i. 198. 

By the bye, i. 198. 

c. 

Oaballeria, I. 198. 

Cabinet, i. 198. 

Cadastre, i. 198. 


Cadet, i. 198. 

Cadi, i. 199. 

Calatis committiis, ii. 581. 

Calender, i. 199. 

month, ii. 188. 

Calends, i. 596. 

California, i. 199. 

Calling the plainti/T, i. 199. 

Calumniator, i. 199. 

Cambist, i. 199. 

Camera stellata, i. 199. 

Campartum, i. 199. 

Canal, i. 199. 

Cancellaria curia, i. 200. 

Cancellation, i. 200. 

Candidate, i. 200. 

Cannon shot, i. 200. 

Canon, i. 200. 

law, force of, ii. 535. 

Canonical purgation, ii. 405. 

Canonist, i. 200. 

Capacity, i. 200. 

personal laws regulate, i. 201. 

Capax doli, i. 201. 

Cape, i. 201. 

grand, i. 201, 565. 
petit, i. 201. 

Capers, i. 201. 

Capias, i. 201. 

ad audiendum judicium, i. 201 
computandum, i. 201. 
respondendum, i. 201 
satisfaciendum, i. 201. 
pro fine, i. 202. 
utlagatum, i. 202. 
in withernam, i. 202. 

Capiatur, i. 202. 

judgment of, i. 680. 

Capita, i. 202. 

Capital, commercial, i. 203. 
crime, i. 203. 
punishment, i. 203. 

Capitation, i. 204. 

Capite, i. 204. 

Capitularies, i. 204. 

Capitulation, war, i. 204. 

civil law, i. 204. 

Captain, i. 204. 

rights of, i. 204. 
duties of, i. 204. 
responsibility of, i. 204- 
Captation, i. 205. 

Captator, i. 205. 

Caption, i. 205. 

Captive, i. 205. 

Captor, i. 205. 

to what entitled, ii. 258. 

Capture, i. 205. 

Caput lupinum, i. 206. 

Carat, i. 206. 

Carcan, i. 206. 

Cardinal, i. 206. 

Cards, i. 206. 

Cargo, i. 206. 

Carnal knowledge, i. 206 ; ii. 420. V. Rape, 
Carnally knew, i. 206. 

Carriers, i 206. V Common Carriers, 
common, i. -249 
damages against, i. 336. 
not liable for remote cause of loss, i. 21l # 
Carrying away, i. 206, V. Larceny, 
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Carrying away, what required to make larceny, 

ii. 6 

Cart bote, i. 207. 

Carte blanche, i. 207. 

Cartel, i. 207. 

ship, i. 207. 

Cartmen, i. 207. 

Case or action, i. 207. 
a remedy, i. 207. 
trespass on the, i. 207. 
stated, i. 208. 

judgment in an action on the, i. 677. 

Cash, i. 208. 

price, i. 208. 
book, i. 208. 

Cashier, an officer, i. 209. 

a punishment, i. 209. 

Cassation, i 209. 

Cassetur breve, i. 209. 

judgment of, i. 677. 

Castigatory, i, 209. 

Casting vote, i. 209. 

Castration, i. 209. 

Casu proviso, i. 209. 

Casual, i. 210. 

ejector, i. 210. 
condition, i. 264. 

Casus Foederis, i. 210. 
fortuitus, i, 210. 
omissus, i. 210. 

Catching bargain, i. 210. 

Catchpoie, i. 210. 

Causa matrimonii praelocutl, i. 210. 

Cause, i. 210. V. Consideration • 
in civil law, i. 210. 
contracts, i. 211. 
torts, i. 211. 
crimes, i. 211. 
pleading, i. 211. 
practice, i. 2ll. 
of action, i 2] 1. 

Cautio pro expensis, i. 211. 

Caution, i. 211. 

juratory, i. 212. 

Cautioner, i. 212. 

Caveat, i. 212. 

emptor, i. 212. 
effect of, ii. 305 

Cavil, i. 212. 

Caesarian operation, i. 212. . 

Caeterorum, i. 212. 

Cede, i. 212. 

Cedent, i 212. 

Celebration, i. 213 

Cell, i. 213. 

Cenotaph, i. 213. 

Census, i. 213. 

Cent, i. 213. 

Centime, i. 213. 

Centum viri, i. 213. 

Century, i. 213. V. Hundred . 

Cepi, i. 213. 

corpus, i. 213. 
return of, i. 201. 

Cepit, i. 213. 

et abduxit, i. 213. 

asportavit, i. 213. 
in alio loco, i. 213. 

Certain contract, i. 307. 

Certainty, i. 213. 

in contracts, i. 213. 


Certainty in pleading, i. 214, 
kinds of, i. 214. 

Certificate of a court, i. 214. 
judge’s, i. 214. 
attorney’s, i. 215. 
of assise, i. 215. 
trial by, ii. 603. 

Certification, i. 215. 

Certioiari, i. 215. 

bill of, i. 170. 

Cessavit, i. 215. 

Cesset executio, i. 215. 

processus, i. 215. 

Cessio bonorum, i. 215. 

Cession, i. 216. 

civil law, i. 216 
contracts, i. 216. 
ecclesiastical, i. 216. 

Cestui, i. 216. 

que trust, i. 216. 
use, i. 216. 
vie, i. 216. 

Chafewax, i. 216. 

Chaffers, i. 216. 

Chairman, i. 216. 

Chaldron, i. 216. 

Challenge, i. 216 

to the favor, i. 513. 
of a juror, i. 216. 
to fight a duel, i. 216. 

Chamber, i. 218. 

when considered a dwelling-house, 
218, 591. 

when an assembly, i. 218. 
of commerce, i. 218. 

Chambers, practice, i. 218. 

Champart, i. 218. 

Champertor, i. 218. 

Champerty, i. 218. 

differs from maintenance, i. 218. 
Champion, i. 218. 

Chance, i. 219. V. Occident, 
medley, i. 219. 

Chancellor, origin of office of, i. 219. 
office of, i. 219. 
vice, ii. 627. 

Chancery, i. 219. 

Change, contract of, i. 221. 

ticket, i. 221. 

Chaplain, i. 221. 

Chapman, i. 221. 

Chapter, ecclesiastical, i. 221* 

Character, i. 221. 

when evidence may be given of, i. 221 
of plaintiff, when to be impeached, i 
221 . 

witness, when to be impeached, i 

222 . 

Charge to a jury, i. 222. 
a burden, i. 222. 

commission, 222. 
an obligation, i. 222. 

Charge des affaires, i. 222; ii. 167. 

Charger, i. 223. 

Charges, i. 223. 

Charity, i. 223. 

Charre of lead, i. 223. 

Charta, i. 223. . . 

chyrographata vel communis, l. 223. 
de una parte, i. 223, 387. 

Charter, i. 223. 
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Charter differs from a constitution, i. 223. 
of a vessel, i. 22. . 
land, i. 223. 
party, i. 223. 

Chartered ship, i. 224. 

Chartis reddendis, i. 224, 

Chase, i. 224. 

Chastity, i. 224. ... 

solicitation of, when indictable, l. 224. 
Chattels, personal, i. 224. 

real, i. 224, 563. 

Cheat, requisites of, i. 224 ; ii. 568. 

Check, i. 225. 

to whom payable, i. 225. 
differs from bill of exchange, i. 225. 
memorandum, i. 225. 
effect of payment by, i. 225. 
gift of, i. 225. 

may be the subject of a donatio mortis 
causa, i. 445. 

when tender of, good, i. 225. 
to be protested, ii. 275. 
a sufficient tender, ii. 575. 
book, i* 225. 

Chemistry, use of, i. 225. 

Chevisance, i. 225. 

Chief, i. 225. 

clerk in the department of state, i. 225. 
justice, i. 226. 
justiciary, i. 226. 
evidence in, i. 613. 

Child, i. 226. V. Children . 

bound to obey his parents, ii. 254. 
in ventre sa mere, rights of, i. 616, 654. 
when entitled to interest on legacy, i. 654. 
bed madness, i. 458. 

Childishness, i. 226. 

Children, how divided, i. 226. 
legitimate, i. 226. 
illegitimate, i. 226. 
natural, i. 226; ii. 200 
grand children, when considered a9, i. 
226. 

posthumous, i 226. 

how far liable to paternal power, ii. 318. 

how long so liable, ii. 318. 

father bound to support his, i. 514. 

right of father to wages of, i. 514. 

cruelty to, i. 356. 

when of discretion, i. 429. 

legacy to, ii. 20. 

natural, ii. 21. 

of naturalized citizens, when citizens, 
ii. 202. 

born out of U. S., when they are citizens, 
ii. 202. 

of deceased applicant for naturalization 
to be citizens, ii. 202- 
Chimin, i. 226. Y. Highway s. 

Chinese interest, what, i. 226, 656. 

Chips, i. 513. 

Chirograph, i. 226. 

Chirographer, i. 227. 

Chivalry, i. 227. 

Choice, i. 227. 

Chose, i. 22". 

in action, i. 227. 
possession, i. 227. 

when not assignable, i. 227; 
ii. 210. 

Christianity, i. 227. V. Blasphemy. ' 


Christianity, blasphemy against, i, 183. 

Chursh, i. 227. 

warden, i. 228. 

disturbance of, punished, i. 162, 385. 
messuage includes a, ii. 158. 

Cinque ports, i. 228. 

Cipher, i. 228. V. Figures. 

Circuity of action, i. 228. 

Circuit court, i. 228, 331. 

jurisdiction as to consuls, i. 301. 
may issue mandamus, ii. 100. 
Circuits, i. 223. 

Circulating medium, i. 228. 

Circumduction, i. 228. 

Circumstances, force of, i. 228. 

Circumstantial evidence, force of, i. 623. 

dangers of, i. 623. 

Circumstandibus, i. 230. 

Circumvention, i. 230, 

Citatio ad reassumendam causam, i. 230. 

Citation, i. 230. 

of authorities, i. 230 
Citizen, i. 231. 

may expatriate himetlf, i. 501. 

sue in U. S. courts, i. 335. 
person born out of U. S. when a, ii. 199. 
native, when a, i. 633. 

not a, 633. 

City, i. 231. 

Civil, i. 231. 

bail, i. 151. 
action, i. 232. 
commotion, i. 232. 
death, i. 232, 377. 
fruits, i. 550. 
law, i. 232; ii. 8. 
liberty, ii. 44. 
list, i. 232. 

obligation, i. 232; jl 254* 
officer, i. 232 ; ii. 259. 
remedy, i. 232. 
rights, ii. 484* 
state, i. 232. 

interruption of a prescription, i. 661. 
Civilian, i. 232. 

Civiliter, i. 232. 

mortuus, i. 232. 

Claim, i. 233. 

mechanics, i. 233. 
continual, i. 233, 303. 
of conusance, i. 233, 310. 
non, ii. 234. 

Claimant, i. 233. 

Clandestine, i. 233. 

act, i 233 
marriage, i. 233. 

Clarendon, i. 233. 

Class, i. 233. 

legacy to a, i. 233 ; ii. 20, 24 
slander of a, i. 233. 

Clause, i. 233. 

how construed, i. 233. 

Clausum fregit, trespass quare, i. 233. 

Clearance, i. 234. V. Ship’s papers. 

Clearing house, i. 234. 

Clemency, i. 234. V. Pardon • 

Clementines, i. 234. 

Clergy, i. 234. 

benefit of, i. 165. 

Clerical error, i. 235. 

Clerk, commercial, i. 235. 
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Clerk of a court, i. 235. 

ecc -esiastical, i. 235. 

Client, i. 235. 

Close, i. 235. 

rolls, i. 235. 
letters, ii. 33. 

Closed doors, i. 235. 

Club, i. 235. 

how far members of, are responsible, i. 235. 
Co. i. 236. 

Coadjutor, i. 236. 

Coal note, i. 236. 

Coalition, i. 236. V. Conspiracy. 

Coast, i. 236. 

Co-assignee, i. 236. 
administrator, i. 236. 
defendant, i. 238. 
executor, i. 236, 239. 
heir, i. 240, 584. 
heiress, i. 240, 5S4. 

Cocket, i. 236. 

Cockettum, i. 236. 

Code, i. 236. 

the French, i. 236. 
civil, i. 236. 

Je procedure civille, i. 236. 

commerce, i. 236. 
destruction criminelle, i. 236. 
penal, i. 236. 

Henri, i. 237. 

Justinian, i. 237 
of Louisiana, i. 237. 

Napoleon, i. 237. 

Papirian, i. 237. 

Prussian, i. 237. 

Theodosian, i. 23S. 

Codex, i. 238. 

Codicil, i. 238. 

Coercion, i. 238. V. Duress, 

Cognation, i. 239. V. Kindred., 

Cognati, i. 239- 
Cognizance, i. 239. 

of pleas, i. 239. 

Cognisee, i. 239. 

Cognisor, i. 239. 

Cognitionibus admittencns, i. 239. 

Cognomen, i. 239. V. Name. 

Cognovit, i. 239- V. Warrant of attorney. 
Cohabitation, i. 239. V. Marriage. 

contract for, i. 348; ii. 370. 

Coif, i. 240. 

Coin, i. 240. 

value of, ii. 182. 

foreign, i. 536. 

possession of, is evidence of ownership, ii. 
591. 

Collateral, i. 240. 

assurance, i. 240. 
covenant, i. 346. 
facts, i. 240. 
heir, i. 583. 

issue, i. 240. V. Kindred . 
kinsman, i. 240. 
security, i. 240. 
warranty, i. 240; ii. 642. 
promise, i. 570. 

Collatio, bonorum, i. 241. 

Collation, i. 241, 590. V Hotchpot. 
ecclesiastical, i. 241. 
in practice, i. 24 L. 
of seals, i. 241. 


Collector, i. 241. 

of customs, i. 241. 

College, i. 241. 

Collision, i. 241. 

Collistrigium, i 242. 

Collocation, i. 242. V. Assets . 

Colloquium, i. 242. 

Collusion, i. 242. 

Colonel, i. 242. 

Colony, i. 242. 

Color, express, i. 242. 
implied, i. 243. 
of office, i. 244. 

Colt, i. 244. 

Columbia, district of, i. 43S. 

Combat, i. 244. 

Combination, i. 244. 

Combustio domorum, i. 244. 

Comes, in pleading, i. 244. 

an officer, i. 244. 

Comitatus, i. 244. 

Comity, i. 244. V. Conflict of law*. 

Comites, i. 244. 

Command, i. 244. 

Commencement of action, i. 245. 

suit, ii. 79. 
declaration, i. 382. 
Commendam, i. 245. 

Commendatory, i. 245. 

Commendation, i. 245. 

Commendators, i. 245. 

Commerce, i. 245. 

congress may regulate, i. 245. 
chamber, i. 218. 

Commercial partnership, ii. 295. 

Commissariate, i, 245. 

Commissary, i. 245. 

Commission, in contracts, i. 246. 

to an officer, i. 246. 
of an offence, i. 246. 
to take depositions, i. 240. 
of rebellion, i. 246; ii. 424, 
lunacy, i. 246. 
rebellion, i. 246. 
merchant, i. 246. 
to an agent, i. 246. 
on profits, effects of receiving, it 390. 
Commissioner, i. 246. 

of bail, i. 246. 
patents, i. 246. 

appointment of, i. 246; 
ii. 317. 

duties of, ii. 317. 
to decide on appeal*, 
ii. 317. 

sewers, i. 246. 

Commissions, i* 246. 

agent entitled to, i. 85. 

Commit to, i. 247. 

Commitment, i. 247. V. Mittimus. 

Committee, i. 247. 

Committitur, i. 248. 

Commixtion, i. 248. 

Commodate, i. 248. 

Commodatum, i. 249. 

Common, i. 248. V. Commons . 
appendant, i. 249. 
appurtetant, i. 249* 
assurances, i. 249. 
bail, i. 151, 249. 
bar, i. 249. 
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Common bench, i. 249. 

carrier, i. 130, 249. 

in New York, i. 249. 

Louisiana, i. 250. 
council, i. 252. . . 

counts, i. 252. 

of estovers, i. 248. V. Estovers . 

fishery, i. 252, 528. 

in gross, i. 248. 

highway, i. 252. 

informer, i. 252. 

injunction, i. 634. 

intent, i. 214, 252. 

issue, i. 669. 

law, i. 252 ; ii. 9. 

sources of, ii. 535. 
nuisance, i. 252. 
of pasture, i. 248. 

piscary, i. 249. Y. Fishery, 
pleas, court of, i. 249, 252, 326. 
recovery, i. 252; ii. 431. 
scold, i. 252. 
seal, i. 252. 
sense, i. 252. 
tenant in, i. 253; ii. 575. 
traverse, i. 253. 
of turbary, i. 248. 
voucher, i. 253. 

Commonalty, i. 253. 

Commoner, i. 253. 

Commons, i. 253. 

house of, i. 591. 

Commonwealth, i. 253. 

Commorancy, i. 253. 

Commorant, i. 253. 

Commorientes, i. 253. V. Survivor • 

Commotion, civil, i. 232. 

Communication, i. 253. 

Communings, i. 253. V. Pourparler 

Communio bonorum, i. 253; ii. 412. 

Community, i. 253. 

Commutation, i. 254. 

Commutative contract, i. 254, 306. 

justice, i. 254, 686. 

Commute, to, i. 254. 

Compact, i. 254. V. Agreement, 

Companion, i. 254. 

Companions, i. 254. 

Company, i. 254. 

Comparison of handwriting, i. 255. 

Compass, to, i. 255. V. Treason, 

Compatibility, i. 255. 

Corapensatio criminis, i. 255. 

Compensation, in chancery, i» 255. 

contracts, i. 25-5. 
the civil law, i. 255. V. Set-off, 
criminal, i. 256. 
remedy, i. 256. 

Comperuit ad diem, i. 256. 

Competency, i. 256. 

Competent witness, i. 256. 

Competitors, i. 256. 

Compilation, i. 256. 

Complainant, i. 256. 

Complaint, i. 256. 

Compos mentis, i. 257. 

Composition, i. 257. 

of matter, i. 257. 

Compound interest, i. iOO, 257, 655. 

Compounder, i. 257. 

Compounding a felony, i. 257. 


Compromise, i. 257. 

by principal discharges surety, ii 
564. 

Compromissarius, i. 257. 

Comptrollers, i. 257. 

Compulsion, i. 258. V. Coercion ; Duress. 

Compulsory partition, ii. 291. 

Compurgator, i. 258. 

Computation, i. 259. 

of interest, i. 656. 

Concealed arms, when lawful, i. 120. 

Concealment, how far fraudulent, i. 259. 

Concessi, i. 259. 

Concession, i. 260. 

Concessimus, i. 260. 

Concessor, i. 260. 

Concillium, i. 260. 

regis, i. 260. 

Conclave, i. 260. 

Conclusion, in addressing a jury, i. 260. 
as a bar, i. 260. 
to the country, i. 260. 
of declaration, i. 382. 

Conclusive, i. 260. 

evidence, i. 260, 489. 

Conclusum, i. 260. 

Concord, i. 260. 

of a fine, i. 525. 

Concordate, i. 261. 

Concubine, i. 261. 

Concubinage, i. 261. 

Concur, to, i. 261. 

Concurrence, i. 261. 

Concurrent, i. 261. 

covenant, i. 347. 
jurisdiction, i. 683. 

Concussion, i. 261. 

Condedit, i. 261. 

Condelegates, i. 261. 

Condemnation, i. 261, 

of a prize, i. 261. 
in the civil law, i. $51. 

Condietio indebiti, i. 261. 

Co.ndiction, i. 261. 

Condition, i. 261. 

express, i. 262. 
implied, i. 262. 
lawful, i. 262. 
unlawful, i. 263. 
precedent, i. 263. 
subsequent, i. 263. 
possible, i. 263. 
impossible, i. 263, 611. 
positive, i. 263. 
negative, i. 263. 
copulative, i. 263. 
disjunctive, i. 263. 
consistent, i. 263. 
repugnant, i. 263. 
resolutory, i. 263. 
suspensive, i. 264. 
potestative, i. 264. 
casual, i- 264. 
mixt, i. 264. 
of persons, i. 264. 

sales, i. 264. 
estates upon, i. 481. 
when and where to be performed, l 
186. 

Conditional delivery, i. 396. 
fee, i. 516. 
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Conditional indorsement, i. 626. 
legacy, ii. 19. 
obligation, i. 264; ii. 255. 
pardon, ii. 279. 
sale, ii. 190, 495. 

Condonation, i. 264. 

Conduct, i. 265. 

money, i. 265. 

Conductor operarum, i. 265. 

Confederacy of slates, i. 265. 

criminal, i. 265. 
equity pleading, i. 265. 
Confederation, i. 265. 

articles of, i. 125. 

Conference, i. 265. 

Confession, i. 266. 

and avoidance, i. 266. 
when invalid, i. 627. 
judgment by, i. 677. 

Confessor, i. 267. 

whether bound to testify, i. 267 ; ii. 661. 
Confidential communication, i. 267. 

Confirmatio chartorum, i. 268. 

Confirmation, i. 268. 

Confirmee, i. 268. 

Confirmor, i. 268. 

Confiscation, i. 268. 

Conflict, i. 269. 

of jurisdiction, i. 269. 
laws, i. 244, 269. 

Conformity, bill of, i. 174. 

Confrontation, i. 270. 

Confusion, i. 270. 

of goods, i. 40, 45, 70, 248, 270. V. 
Commixtion. 

rights, i. 270. V. Merger* 

Conge l. 271. 

Congeable, i. 271. 

Congregation, i. 271. 

Congress, i. 271. 

may regulate commerce, i. 245. 

pass laws necessary and proper, 
ii. 208. 

in medical jurisprudence, i. 273. 
Congressmen have liberty of speech, i. 272. 

not to be arrested, i. 122, 272. 
cannot take public contract, ii. 154* 
mileage to, ii. 163. 

Conjecture, i. 273. 

Conjoints, i, 273. 

Conjugal, i. 273. 

Conjunctive, i. 273. 

Conjuration, i. 273. 

Connecticut, government, i. 274. 

acknowledgment of deeds, i. 52. 
letters testamentary in, ii. 35. 
limitation of actions, ii. 52. 
Connivance, i. 274. 

Conquest or purchase, i. 274. 

of a country, i. 275. 

Conquets, i. 275. 

Consanguine brother, i. 194. 

Consanguinity, i. 275. V. Kindred. 

Conscience, i. 276. V. Religion. 

court of, i. 326. 

Consensual, i 276. 

contract, i. 276. 

Consent, i. 277. V. Assent. 

to a legacy, i. 277. 

marriage, i. 277. 
rule, i. 277. 


Consent to a sale, what, required, ii. 494. 
Consequential damages, i. 278. V. Damage*. 
Conservator, i. 278. 

Consideratio curiae, i. 278. 

Consideration, i. 278. 

kinds of, i. 278. 
in assumpsit, i. 136. 

contracts, i. 307. 
forbearance is a good, i. 534. 
good, i. 563. 

Consideratum est, i. 279. 

Consignation, i. 279. 

Consignee, i. 279. 

Consignment, i. 280. 

Consignor, i. 280. 

Consilium, i. 280. 

Consimili casu, i. 280. 

Consistent, i. 280. 

condition, i. 263. 

Consistory, i. 280. 

Consolato del mare, II. i. 280. 

Consolidation, i. 280. 

rule, i. 281 

Consols, British, i. 281. 

Consort, i. 281. 

Conspiracy, i. 265, 281. 

Conspirators, i. 282. 

evidence of acts of, i. 487. 
Constable, i. 282. 

kinds of, i. 282. 
special, ii. 536. 

Constablewick, i. 283. 

Constat, i. 283. 

Constituent, i. 283. 

Constituimus, i. 283. 

Constitute, to, i 283. 

Constituted authorities, i. 283. 

Constitution, i. 283. 

of U. S., i. 283. 
authority of, ii. 534. 

Constitutional, i- 284. 

Constitutor, i. 285. 

Constraint, i. 285. 

Construction, i. 285, 659. V. Interpretation. 

of slander, i. 614. 

Constructive, i. 299, 547. 

presence, i. 299; ii. 372. 
larceny, i. 299. 
breaking, i. 191, 299. 
notice, i. 299. 
annexation, i. 299, 529. 
fraud, i. 299, 547. 
escape, i. 474. 
felony, ii. 570. 

Consuctudines feudorum, i. 299. 

Consul, i. 299. 

American, i. 299. 
foreign, i. 300. 
in the Levant, i. 301. 
vice, ii. 627. 

Consultation, i. 301. 

English law, i. 301. 

French law, i. 301. 

Consummate, i 301. 

Consummation of a contract, i. 301. 

marriage, i. 301. 

Contagious disorders i. 302. 

exposing a person with a, 
punished, i. 302; ii. 248. 

Contempt, i. 302. 

Contemporaneous exposition, i. 302. 
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Contentious jurisdiction, i. 303. 

Contestation, i. 302. 

Contestatio litis, i. 302. 

Context, i. 302 

Contingent, i. 303. 

damages, i. 303. 
estate, i. 303. 
remainder, i. 303. 
use, i. 303. 
legacy, ii. 18. 

interest on, i. 654. 

Continual claim, i. 233, 303. 

Continuance, i. 303. 

Continuando, i. 303. 

Continuing guaranty, i. 571. 

consideration, i. 304. 
damages, i. 304. 

Contraband, i. 305. 

of war, i. 305. 

Contra, i. 304. 

bonos mores, i. 304. 
formam statuti, i. 304. 
pacera, i. 305. 

Contract, i. 305. 

kinds of, i. 305. 

of benevolence, i. 307. 

certain, i. 307. 

commutative, i. 254, 306, 

literal, ii. 79. 

executed, i. 494. 

executory, i. 494. 

reciprocal, ii. 427. 

in what language, ii. 5. 

bow made by letter, ii. 30. 

error in making a, i. 474. 

under seal, how altered by parol, i. 95. 

contra bonos mores, void, 1. 304, 606- 

consummation of, i. 301. 

personal, i. 377. 

when to be rescinded, ii. 466. 

when set aside for fraud, i. 546, ii. 466. 

effect of death on a, i. 377. 

synallagmatic, ii. 568. 

hazardous, i. 307, 580. 

unilateral,' ii. 612. 

joint, i. 673. 

Contraction, i. 307. 

Contractor, i. 30S. 

Contradiction, i. 308. 

Contradictory judgment, i. 677. 

Contrafaction, i. 308. 

Contravention, u 308. 

Contrectation, i. 308. 

Contrefa9on, i. 30S. 

Contribution, i. 308. 

Contributions, i. 309. Y. Taxes . 

average, i. 147* 

Controllers, i. 309. 

Controver, i. 309. 

Controversy, i. 309. 

Contubernium, i. 309 

Contumacy, i. 309. Y. Outlawry* 

Contumax, i. 309. 

Contusion, i. 309. 

Conusance, claim of, i. 310. 

Conusant, i. 310. 

Conusor, i. 310. 

Convene, i. 310. 

Conventio, i. 310. 

Convention, a contract, i. 310. * • 

an assembly, i. 310* 
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Convention, judicial, i. 681. 

Conventions, ii. 599. 

Conventional heir, i. 583. 

mortgage, ii. 190. 

Conversant, i. 310. 

Conversion, i. 310. V. Trover. 

in equity, i. 310. Y. Money. 
of goods, effect of, i. 563. 
what is a, by a hirer, i. 587. 

Conveyance, i. 311. V. Voluntary conveyance 
purchaser to pay for, i. 311. 
fraudulent, i. 548 ; ii* 636. 
of vessels, i. 311. 

Conveyancer, i. 312. 

Convicium, i. 312. 

Convict, i. 312. 

Conviction, i. 312. 

Convocation, i. 312. 

court of, i. 326. 

Convoy,i 312. 

Co-obligor, i. 313. Y. Obligor ; Parties to con- 
tracts . 

Co-optation, i. 313. 
partner, i. 313. 

Cool blood, i. 313. 

Coparceners, i. 313. 

Copartnership, i. 313 

Co-plaintiff, i. 313. 

Copulative term, i. 313. V. Disjunctive . 
condition, i. 263. 

Copy, i. 313. V. Evidence. 
right i. 313. 

piracy of, ii. 338. 

for what obtained, i. 187. 

not violated by abridgment, i« 41. 

Copyhold, i. 317. 

Coram, i. 317. 

non judice, suit, ii. 627. 

Cord, i. 317. 

Corn, i. 317. 

Cornage, i. 317. 

Cornet, i. 317. 

Corody, i. 317. 

Coroner, i. 317. 

Corporal, i. 318. 

touch, i. 318; ii. 550. 

Corporation, i. 318. 

public, n. 4 ; i. 318. 
private, n. 7 ; i. 319. 
ecclesiastical, n. 9; i. 319. 
lay, n. 10; i. 319. 

civil, n. 10; i. 319. 
eleemosynary, n. 11; i. 319, 462. 
sole, n. 13; i. 319. 
aggregate, n. 15; i. 319. 
n^me of, ii. 197. 
members admitted, i. 74. 

expelled, i. 503. 
majority to rule, ii. 96. 
bow to sue and be sued, ii. 289. 
may sue in assumpsit, i. 136. 
distrain, i. 433. 
make by-laws, i. 198. 

Corporator, i, 319. 

Corporeal property, i. 319; ii. 394> 423. 

Corpse, i- 319. 

* protection of, i. 373. 

Corpus, i. 320. 

comitatus, i. 320. 
juris civilis, i. 320. 
cum causa, i. 320, 
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Corpus delicti, i. 320. 

juris canonici, i. 320. 

Correction, i. 320. 

right of, i. 162. 
of children, i. 514. 
seamen, ii. 504. 
patent, how made, ii. 309. 
house of, i. 591. 

Correlative, i. 320. 

Corregidor, i. 320. 

Correspondence, i, 320. V. Letter . 

Corruption, i. 321. 

of blood, i. 321. 
official, i. 195. 

Corsned, i. 321. 

Cortes, i. 321. 

Cosenage, i. 321. 

Cosmopolite, i. 321. 

Costs, i. 321. 

double, i. 446. 
treble, ii. 599. 
security for, ii. 503. 

in actions for violation of copyright, i. 316. 
bill of, i. 174. 

Cottage, i. 322. 

Couchant, i. 322. 

Council, i. 322. 

Counsel, i. 322. 

advice, i. 322. 

an officer, i. 322. 

knowledge, i. 322. 

duty of, towards witness, i. 378. 

to speak freely, ii. 45. 

when responsible for slander, ii. 45. 

Counsellor, i. 322. 

at law, i. 322. 

Count, i. 322, 382. 

common, i. 252. 

what required in declaration, i. 382- 

Counter, i. 323. 

affidavit, i. 323. 
security, i. 323. 

Counterfeit, i. 323. 

note9, effect of payment in, ii. 321. 

Countermand, i. 323. 

Counterpart, i. 324. 

Counter plea, i. 324. 

Counters, i. 324. 

Countersign, i* 324. 

Country, i. 324. 

conclusion to the, i. 260. 

County, i. 321. 

commissioners, i. 324. 

Coupons, i- 325. 

Courier, i. 325. 

Course, i. 325. V. Boundary • 
of trade, i. 325. 

the voyage, i. 325. 
free, i. 548. 

Court, i. 325. 

kinds of, i. 325. 
of admiralty, i. 326. 
arches, i. 326. 
audience, i. 326. 
common pleas, i. 326. 
conscience, i. 326. 
convocation, i. 326. 

Christian, i. 326. 
exchequer, i. 326. 
faculties, i. 326. 
inquiry, i. 327. 


Court of king’s bench, i. 327. 
peculiars, i. 327. 
record, i. 327 ; ii. 202. 
instance, i. 326. 
martial, i. 327. 
prize, i. 327. 
supreme, i. 327. 
circuit, i. 331. 
bringing money into, i. J93. 
may punish for contempt, i. 302. 

Courts of the United States, i, 328. 
central, n. 8; i. 328. 

senate, n. 9 ; i. 328. 
supreme court, n. 13; i. 328. 
local, n. 38; i. 333. 

district, n. 104; i. 338. 
circuit, n. 39; i. 333. 

Courtesy, i. 344. 

of England, i. 344. 

Cousin, i. 344. 

Covenant, remedies , i. 344, ii. 443. 

for what, lies, n. 3, i. 344. 
declaration in, n. 4, i. 344. 
plea in, n. 5, i. 345. 
judgment in, n. 6, i. 345, 677. 
contract , i. 345. 
requisites of, n. 4, i. 345. 
must be by deed, n. 8, i. 345. 
kinds of, n. 10, i. 346. 
express, n. 10, i. 346. 
implied, n. 11, i. 346. 
real, n. 12, i. 346. 
personal, n. 14, i. 346. 
dependent, n. 16. i. 347. 
concurrent, n. 17, i. 347. 
independent, n. 19, i. 347. 
affirmative, n. 19, i. 347. 
negative, n. 20, i. 347. 
joint, n. 21, i. 347, 
several, n. 22,4. 348. 
executed, n. 23, i. 348. 
executory, n. 21, i. 348. 
obligatory, n. 25, i. 348. 
declaratory, n. 26, i. 348. 
principal, n. 27, i. 348. 
auxiliary, n. 28, i. 348. 
legal, n. 29, i. 348. 
illegal, n. 30, i. 34S. 
disjunctive, n. 31, i. 348. 
collateral, n. 32, i. 348. 
not to sue, i. 228, 348. 
for quiet enjoyment, i. 349. 
to stand seised to uses, i. 349. 
for title, i. 349. 

Covenantee, i. 349. 

Covenantor, i. 349. 

Covenants performed, i. 349. 

Coventry act, i. 349. 

Covert, baron, i. 350. 

Coverture, i. 350. 

avoids a contract, ii. 293. 

Covin, i. 350. 

Cow, i 350. 

Cowardice, i. 350. 

Cranage, i. 350. 

Crave, to, i. 350. 

Craven, i. 350. 

Creance, i. 350. 

Credence, letters of, ii. 32. 

Credentials, i. 350. 

Credibility, i. 350. 
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Credible witness* i. 351. 

Credit, i. 351. 

letters of, ii. 33. 

sale on, ii. 5S7. V. Sale . 

Creditor, i- 351 ii. ‘>56. 

may enter to make a demand, i 470. 
Creek, i. 351. 

C ret ion, i. 353. 

Crew, i. 352. 

Crib-biting, i. 352. 

C~ier, i. 352. 

Crime, i. 352. 

against nature, i. 353. 
capital, i. 203. 
when merged, ii. 156. 
forfeiture lor, i. 540. 

Crimen falsi, i. 353, 62S. 

Criminal, i. 353. 

bail, i. 152. 
challenges, i. 216. 
conversation, i. 353. 
entry, i. 196. 

jurisdiction of supreme court, i. 328. 
law, ii. 9. 
letters, i. 352. 

when to be surrendered, i. 505. 
Criminaliter, i. 353. 

Criminate, to, i. 353. 

Crimination, i. 354. 

Criticism, i. 354. 

Croft, i. 354. 

Crop, i. 354. 

who is entitled to, i. 465. 

Cropper, i. 354. 

Cross, a mark, i. 354. 
bill, i. 354. 
examination, i. 354. 

Crown, i. 355. 

plea9 of the, i. 655. 

Cruelty, i. 355; ii. 492. 

to wife, n. 2, i. 355. 
children, n. 3, i. 356. 

Blaves, n. 4, i. 356. 
animals, n. 4, i. 356. 

Cruise, i. 356. 

Cruiser, i. 356. 

Cry de pays, i. 356. 

Cryer, i. 356. 

Cueillette, i. 356. 

Cui ante devortium, i. 356. 

in vita, i. 356. 

Cul de sac, i. 357; ii. 587. 

Culpa, i. 357. 

Culprit, i. 357. 

Cum testamento annexo, i. 357. 

pertinentis, L 357. 

Cumulative, i. 357 

legacy, i. 357. 

Curate, i. 357. 

Curator, i. 357. 

Curatrix, i. 357. 

Curatorship, i. 357. 

Cure, i. 358. 

Curfew, i. 358. 

Curia, i. 358. 

claudenda, writ de, i. 358. 
advisare vult, i. 303, 358. 
regia, i. 358. 

Cnrialty, i. 358. 

Currency, i. 358. 

Current, i. 358. 


1 Cursitor baron, i. 358. 

Curtesy, i. 358. 

estate by, i. 478. 

Curtilage, i. 358. 

Custody, i. 358. 

Custom, i. 359. 

of merchants, i. 359. 
house, i. 359. 

Customary rights, i. 359. 

Customs, i. 359. 

Custos rolutorum, i. 359. 

Cut, to, i. 359. 

Cy pres, i. 359. 

Czar, i. 360 

Czarina, i. 360. 

Czarowitz. i. 360. 

D. 

Dam, i. 360. 

how to be constructed, i. 150. 

Damage, i. 360. V. Damages, 
feasant, i. 360. 

caused by vexatious suit, ii. 626. 

Damaged goods, i. 360. 

how valued, i. 360. 

Damages, indemnity, i. 360. 

measure of, n. 4, i. 361. 
in cases of eviction, n. 5, i. 361. 

carrier, n. 6, i. 361. 
for tortious acts, n 7, i. 361. 
compensatory, n. 9, i. 361. 
vindictory, n. 9, i. 361. 
excessive, i. 361. 
inadequate, i. 362. 
on bills of exchange, i. 362. 

in Alabama, n. 3, i. 362. 

Arkansas, n. 5, i. 362. 

Connecticut, n. 7, i. 362. 

Delaware, n. 9, i. 363. 

Georgia, n. 10, i. 363. 

Indiana, n. 12, i. 363. 

Kentucky, n. 14, i. 363. 

Louisiana, n. 16, i. 363. 

Maine, n. 19, i. 363. 

Maryland, n. 21, i. 364. 

Michigan, n. 25, i. 364. 

Missouri, n. 30, i. 364. 

New York, n. 32, i. 364. 

Pennsylvania, n. 33, i. 366. 

Tennessee, n. 35, i. 365. 
double or treble, i. 365. 
general, i. 366. 
laying, i. 866. 
liquidated, i. 366. 
special, i. 367. 
unliquidated, i. 367. 
stipulated, ii. 549. 
special, ii. 538. 
contingent, i. 303. 
how assessed, i. 132. 
laid in assumpsit, i. 136. 
treble, i. 365; ii. 600. 
on eviction, i. 361, 484. 

Damnification, i, 367. 

Damnify, i. 367. 

Damnosa hsreditas, i. 367. 

Damnum absque injuria, i. 368. 
fatale, i. 368. 

Dane lage, i. 368. 

Dangers of the sea, i. 868. 

Darrien, i. 368. 
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Darrien continuance, i. 36S. 

seisin, i. 368. 

Date, i. 368. 

how to be stated, i. 523. 

Dation, i. 369. 

en paiement, i. 369. 

Dative, i. 369. 

Daughter, i. 369 

in law, i. 369. 
mulier, ii. 192. 

Day, i. 259, 369, 420. V. Days. 
book, i. 369. 
rule, i. 369. 

time, distress must be in, i. 436* 
no fraction in a, i. 545. 

Days in bank, i. 369. 
of grace, i. 369. 

the week, i. 370. 
grand, i. 565. 
working, ii. 662 
De, i. 370. 

arbitratione factae, writ, i. 370. 
bene esse, i. 370. 
bonis propriis, i. 370. 
non, i. 370. 

contumace capiendo, i. 370. 
domo reparanda, i. 370. 
donis, statute, i. 370. 
facto, i. 371, 538. 
jure, i. 372, 538. 
homine replegiando, i. 371. 
injuria, i. 371. 
judaismo, statute, i. 371. 
lunatico inquirendo, i. 372. 
medietate, linguse, i. 372. 
melioribus damnis, i. 372. 
mercatoribus, i. 372. 
novi operis nuntiatione, i. 372. 
novo, i. 372. 
otio ct atia, i. 372. 
partitione facienda, i. 372. 
proprietate probanda, i. 372. 
reparatione facienda, i. 373. 
retorno habendo, i. 373. 
quota litis, i. 372. 

son tort, i. 373, 497. V. Executor de son tort , 
demesne, i. 373. 
una parte, i. 373. 
warrantia diei, writ, i. 373. 

Deacon, i. 373. 

Dead, i. 373. 

body, i. 373. 
born, i. 373. 

body, who is entitled to things buried witk 

a, i. 568. 

how identified, i. 596. 
freight, i. 373, 549. 
man’s part, i. 373. 
letters, i. 374. 
pledge, i. 374. 

libel against memory of the, ii. 43 
Deaf and dumb, i. 374. 

blind, i. 374, 598. 

Dealings, i. 374. 

Dean, i. 374. 

Death, i. 375. 

examination of bodies after, rt. 4, i. 375. 
presumption of, n. 8, i. 376. 

survivorship, n. 9, i. 376. 
effect of, on contracts, n. 15, i. 377. 

attorney, n. 16, i. 377. 


Death, effect of, on tort feasor, n. 17, i. 377. 

real estate, n. 18, i. 377. 
bail, n. 19, i. 377. 
defendant, i. 17. 
mandator, i. 84 ; ii. 102, 478. 
mandatory, i. 84; ii. 101, 478. 
natural, n. 21, i. 377. 
civil, n.' 22, i t 232, 377. 
of partner, n. 23, i. 378. 
bed, i. 378. 

and dying declarations, i. 378, 384. 
Death’s part, i. 378. V. Legitime. 

Deaths, register of, ii. 436. 

Debate, i. 378. 

to be free, ii. 45. 

Debenture, i. 379. 

Debet et detinet,*i. 379. 

Debit, i. 379. 

Debt, contracts , i. 379. 
kinds of, i. 379. 
remedies , i. 380. 
on what it lies, n. 3, i. 380. 
declaration in, n. 4, i. 380. 
plea in, n. 5, i. 3S0. 
judgment in, n. 6, i. 380, 677. 
action of, when proper, ii. 443. 
bill of, i. 174. 
future, i. 553. 

Debtee, i. 380. 

Debtor, i. 3S0; ii. 256. 

joint, n. 3, i. 380. 
several, n. 3, i. 381. 

Decapitation, i. 381. 

Decedent, i. 381. 

Deceit, i. 381. 

Deceive, to, i. 382. 

Decern tales, i. 382. 

Decennary, i. 382. 

Decies tantum, i. 382. 

Decimation, i. 382. 

Decime, i. 382. 

Decision, i. 382. 

Declarant, i. 382. 

Declaration, pleading , i. 382 

general requisites, i. 382. 
parts of, i. 382. 
of independence, i. 383. 

intentions to become a citizen 
383; ii. 201, 204. 
trust, i. 383. 
war, i. 383. 
evidence, i. 384. 
title of, ii. 591. 
dying, i. 378, 384, 505, 581 
Declaratory, i. 384. 

covenant, i. 348. 
statute, ii. 546. 
interpretation, i. 66C 
Declare, to, i. 385. 

Decoction, i. 385, 632. 

Deconfes, i. 385. 

Decorum, i. 385. 

Decoy, i. 385. 

Decree, i. 385. 

interlocutory, i. 385. 
final, i. 385. 
a law, i. 385. 
arbitral, i. 385. 
of registration, i. 385. 

Macedonian, ii. 92. 

Decretal order, i. 385. 
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Decretals, i. 385. 

Dedi, i. 3S5. 

the operative word in a gift, i. 560. 
Dedication, i. 386. 

of property to public uses, ii. 400, 
a street, evidence of, ii. 555. 
Dedimus, i. 3S6. 

potestatem de attorno faciendo, i. 396. 
Deed, i. 3S6. 

premises of, n. 3, i. 386, 

habendum, n. 4, i. 3S6. 

tenendum, n. 5, i. 396. 

redendum, n. 6, i. 3S6. 

conditions in, n. 7, i. 3S7. 

warranty in, n. S, i. 3S7. 

covenants in, n. 9, i. 3S7. 

conclusion, n. 10, i. 387. 

requisites of, n. 11, 387. 

how avoided, n. 12, i. 387. 

kinds of, n. 13, i. 387. 

form of short, n. 14, i. 3S7. 

who is entitled to title, n. 15, i. 387. 

poll, i. 387. * 

different kinds of, i. 92- 

how to be acknowledged, i. 50 to 60. 

of partition, ii. 290. 

partner cannot bind his copartner by, ii. 
292. 

when authority must be by, i. 145. 
effect of cancelling, i. 200; ii. 466. 
who to pay for making, i. 311. 
title, ii. 591. 

Defalcation, i. 387. 

a set off, i. 388. 
default, i. 388. 

Defamation, i. 388. 

Default, i. 368. 

in practice, i. 388. 

contracts, i. 388. 
judgment by, i. 677. 

Defaulter, i. 388 
Defeasance, i. 388. 

Defeasible, i. 388. 

Defect, i. 3S8. 

in naturalization, when cured, ii. 201,203. 
Defence of one’s person, i*. 389. 

property, i. 389. 
in pleading, i. 389. 
full defence, i. 389, 551. 
half defence, i. 389. 

of wife, children or servants, justified, i. 
162. 

Defend, to, i. 390. 

woman may, her chastity, i. 224. 
Defendant, i. 390. 

who to be, in actions ex contractu, ii. 
285. 

delicto, ii. 
288. 

in error, i. 390. 

when to, may sever in pleading, ii. 

abatement as to, i. 15. 
joint, how sued, i. 17. 

Defender, i. 390. 

Defensive allegation, i» 390. 

Deficit, i. 390. 

Definite number, i. 390. 

Definition, i. 390. 

Definitive, i. 391. 

Defloration, i. 391. 


Deforciant, i. 391. 

Deforciare, i. 391. 

Deforcement, i. 391. 

Defraud, to, i. 546. 

Defunct, i. 391. 

Degradation, i. 391. 

Degrade, to, i. 391. 

Degree, academical, i. 391. 

of relationship, i. 391. 

how computed, i. 411,2’ 5. 
in measures, i. 391. 
or condition, i. 391. 
principal in first and second, ii. 380. 
of homicide, ii. 193, 194. 
levitical, ii. 39. 

of affinity, how computed, i. 80. 

Dehors, i. 392. 

Dei judicium, i. 392. 

Del credere, i. 392. 

effect of commission, i. 246. 
Delaware, government of, i. 392. 

acknowledgment of deeds, i. 52. 
letters testamentary in, ii. 35. 
limitation of action in, ii. 53. 

Delay, i. 392. 

Delectus personae, i. 392. 

Delegate, i. 392. 

Delegation, civil law, i. 393. 

contracts, i. 393. 

legislation, i. 393. 

of authority, when allowed, ii. 555 

discharges surety, ii. 564. 

Delict, i. 394. 

quasi, i. 394. 

Delinquent, i. 394. 

Deliberate, to, i. 394. 

Deliberation, i. 394. 

in legislation, i. 394. 

Delirium, i. 394. 

tremens, i. 395, 451. 

Deliverance, i. 396. 

Delivery, absolute, i. 396. 

in conveyancing, i. 396. 
contracts, i. 396. 
case of sales, i. 397. 
conditional, i. 896. 
partial, i. 397. 

of keys, effect of, i. 397, 298. 
bulky articles, i. 39S. 
women, i. 398. 

signs of, i. 395, 39ft 

concealed, i, JV9. 

gaol, i. 554. 

Delusion, i. 399; ii. 90. 

Demand, in contracts, i. 399. 

practice, i. 400. 
of rent before reentry, i. 400. 
when to be made, i. 400. 
in reconvention, i. 401. 
when to be alleged in pleading, ii. 464. 
of view, ii. 628. 

Demandant, i. 401. 

Demency, i. 401. V. Insanity. 

Demesne, i. 401. 

as of fee, i. 401. 
tenant of the, ii. 574. 

Demidiet&s, i. 402. 

Demies, i. 402. 

Demise in contracts, i. 402. 
of a person, i. 402. 
grant, and to farm let, ii. 15. 
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Democracy, i. 402. 

Demonstration, i 402. 

Demonstrative legacy, ii. 19. 

Demurrage, i. 402. 

Demurrer, i. 402. 

general, i. 403. 
special, i, 403. 
to evidence, i. 403. 
to interrogatories, i. 404. 
book, i. 404. 
joinder of, i. '672. 

Demy sanke, i. 404. 

Denarii, i. 404. 

Denarius Dei, i, 404. 

Denial, i. 404. 

Denier a Dieu, i. 404. 

Denization, i. 404. 

Denizen, i. 404. 

Denunciation, i. 404. 

Deodand, i- 404. 

Department, i. 404. 

of the navy, i. 404. 
state, i. 405. 
treasury, U. S , i. 405. 
war, i. 405. 

Departure, i. 40‘5, 406. 

Dependency, i. 406. V. Colony . 

Dependent contract, i. 406. 

covenant, i. 347. 

Diplomatists, language of, ii. 5. 

Deponent, i, 406. 

Depopulation, i. 406. 

Deportation, i. 406. 

Depose, to, i. 406. 

Deposit, i. 406. 

Depositary, i. 407. 

Deposition, i. 408. V. Evidence . 

of a clergyman, i. 400. 
Depositor, i. 409. 

rights of, ii. 518. 

Depredation, i. 409 
Deprivation, i. 409. 

Deputy, i. 409. 

attorney general, i. 409. 
district attorneys, i. 410. 

Derelict, i. 410. 

Derelicto, i. 410. 

Derivative, i. 410. 

power, i. 410. 

Derogation, i. 41, 410. 

Descendants, i. 410. V. Jl9cena(ints . 

legacy to, ii. 23. 

Descender, i. 410. 

formedon in, i. 543. 

Descent, i. 410. ^ 

rules of, i. 410. 

what property is subject of, i. 410. 
Descriptio personae, i. 413, 

Description, i. 413. V. Definition. 
Deserter, i. 413. 

Desertion from the army, i. 413. 

of wife and children, i. 413. 
malicious, i. 413. 
of seamen, i. 413; ii. 504. 
Designatio personae, i. 414. 

Designs, patents for, i. 305. 

Designation, i. 414. 

Despacheurs, i. 414. 

Despatches, i. 414. 

Desperate, i. 414. V. Sveraiu 
Despitus, i. 414. 


Despot, i. 414. 

Despotism, i. 414. 

Desrenable, i. 414. 

Destination, i. 414, 415. V. Fixture*. 

Desuetude, i. 415. 

Detainer, i. 415. 

forcible, i. 535. 

Detention, i. 415. 

Determinable, i. 415. 

fee, i. 516. 

Determinate, i. 415. 

obligation, ii. 255. 

Determination, i. 416. 

Detinet, i. 416. 

Detinue, i. 416. 

for what goods, n. 3; i. 416. 

injury, n. 5 ; i. 416 
pleadings in, n. 6, i. 416. 
verdict and judgment in, n 7, i. 
when proper, ii. 443. 
judgment in, i. 677. 

Detinuit, i. 417. 

Devastavit, i. 417. 

Deviation, i. 417. 

in ships, i. 417. 
in contracts, i. 41S. 

by hirer, i. 587* 

Devisavit vel non, i. 418. 

Devise, i. 166, 418. 

election of a, i. 461. 

Devisee, who may be, i. 418; ii. 652. 
when to elect, i. 461. 
when entitled to fixtures, i. 530. 
may distrain, when, i. 434 

Devisor, ability of, i. 419. 

disability of, i. 419. 

Devoir, i. 4f9. 

Devolution, i. 419 

Di colonna, i. 419. 

Dictate, to, i. 419. 

Dictator, i. 419. 

Dictum, i. 419. 

Dies, i. 420. V. Day . 
datus, i. 420. 
non, i. 420. 

Diet, i. 420. 

Difference, i 420. 

Digest, i. 420. 

Dignities, i. 422. 

Dilapidation, i. 422. 

Dilatory, i. 422. 

defence, i. 390, 422. 
exceptions, i. 491. 
pleas, i. 423; ii. 340, 342. 

Diligence, i. 423. 

in Scotland, i. 423. 
required of borrower, i. 187 

Dime, i. 423. 

Diminution, i. 423. 

Diocese, i. 423. 

Diploma, i, 423. 

how proved, i. 423 

Diplomacy, i. 423. 

Diplomatic agents, i. 423. 

Diplomatics, i. 423. 

Direct, i. 423. 

Direction, i. 424. 

of a bill, i. 424. 

Director of the mipt, i. 424. 

Directors, i. 424. 

powers of, i. 424; ii. 124 




INDEX. 


775 


Directors, liability of, i. 434. 

Directory, i. 424. 

Dirim&nt impediment, i. 424. 

Disability, i. 424. 

to devise, when removed, i. 418. 
Disaffirmance, i. 425. 

Disavow, i. 425- 
Disbursement, i. 425. 

Discharge, i. 425. 

of contract, i. 425. 
of a jury, i. 426. 
pleas in, ii. 342. 

Discharged, i. 426. 

Disclaimer, i. 426. 

of a right, i. 427. 
of an estate, i. 427. 
of patent, when to be made, ii. 311. 
Discontinuance in pleading, i. 427. 

of an estate, i. 427. 
of action, i. 427. IT. Lis pendens. 
Discount or set off, i. 428. 
of bills, i. 428. 
or abatement, i. 428. 

Discovert, i. 428. 

Discovery of a country, i. 42S. 

in practice, i. 428. 
or invention, i. 428; ii. 304. 

Discredit, to, i. 428. 

Discrepancy, i. 428. 

Discretion, when a judge to use his, i. 428* 
age of, i. 429. 

Discretionary trusts, i. 429. 

Discussion, i. 429. 

Disfranchisement, i. 429. 

Disgrace, i. 429. 

Disherison, i. 429. 

Disheritor, i. 429. 

Dishonor, i. 429. 

Disinherison, i. 429. 

Disinheritance, i. 430. 

Disinterested witness, i. 430. 

Disjunctive, i. 273. 

condition, i. 263. 
covenant, i. 348. 
term, i. 430. 

Dismes, i. 430. 

Dismiss, to, a cause, i. 430. 

Disobedience, i. 430. V. Correction • 

Disorderly house, i. 430; ii. 248. 

Disparagement, i. 430. 

Disorders, contagious, i. 302. 

Dispauper, to, i. 430. 

Dispensation, i. 431. 

Dispone, to, i. 431. 

Disposition, i 431. 

Disseised, i. 431. 

Disseisee, i. 431, 

Disseisin, i. 431. V. Seisin . 
novel, ii. 247. 
null, ii. 249. 

Disseisor, i. 431. 

Dissent, i. 431. V. Jiasent. 

when required, i. 431. 

Dissolution, i. 431. 

of partnership, i. 431; ii. 295. V. 
Partnership, 

legal proceedings, i. 431. 
contract of mandate, ii. 101. 
Dissuade, i. 431. V. Persuade . 

Distracted person, i. 432. 

Distrain, to, i. 432. 


Distrainor, i. 432. 

Distress, i. 432. 

for what rent it may he, n. 3, i. 432. 

amount of rent, n. 4, i. 432. 
by whom to be made, n. 5, i. 433. 
of what goods, n. 18, i. 434. 
what time to be made, n. 28, i. 436. 
where to be made, n. 31, i. 436. 
how to be made, n. 33, i. 437. 
waiver of, n. 41, i. 437. 
in what states it cannot be made, i. 437. 
infinite, i. 437. 
grand, i. 565. 

Distribution, i. 438. 

statute of, i. 438. 

Distributive justice, i. 438, 686. 

District, i. 438. 

attorney of U. S., i. 438. 
deputy, i. 438. 

court, organization of, i. 338, 438. 
jurisdiction of, i.,339. 

in admiralty, i. 73. 
as to consuls, i. 300. 
District of Columbia, i. 438. 

is not a state, ii. 544. 

Distringas, i. 438. 

Disturbance, i. 438. 

Dividend, i. 439. 

Divisible, i. 439. V. Entire . 

when contract is, i. 439. 
obligation, ii. 255. 

Division, i. 439. 

of opinion, i. 439. 

Divorce, i. 439. 

kinds of, i. 440. 
effect of, i. 440. 
a mensa et thoro, i. 13* 
a vinculo, i. 13. 

when barred by compensation, i. 255. 
recrimination will prevent, ii. 432. 

Do, operative word in a gift, i. 560. 

ut des, i. 597. 

Docket, i. 441. 

Doctor’s commons, i. 441. 

Doctrinal interpretation, i. 660* 

Documents, i. 442. 

pul?] ic, when evidence, i* 442. 

Dog, i. 442. 

Dogma, i. 442. 

Doli capax, deaf and dumb is, i. 442. 

Dollar, i. 442. 

Dolus, i. 442. 

Domain, i. 442. 

Dome-book, i. 443. 

Domesday, i. 443. 

Domestic, i. 443. 

differs from servant, i. 443* 
factor, i. 507. 

Domicil, i. 443. 

Dominant estate, i. 444. 

Dominion, i. 444, 

Dominium, i. 444. 

Domitx animals, i. 102, 445. 

Domo reparando, i. 445. 

Donatio mortis causa, i. 444. 

must be delivered, i. 445. [ 

inofficiosa , i. 640. 

Donation, i. 445. V. Gift . 

inter vivos , i. 446. 

Donee, i. 446. 

Donis, statute de, i. 446. 
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Donor, i. 446. 

Doom, i. 446. 

Door, i. 446. 

when it may be forced, i. 122, 576. 
breach of inner, i. 196. 

Dormant partner, i. 446 ; ii. 291. 

Dot, i. 446. 

Dotal, i. 446. 

goods, i- 563. 

Dotation, i. 446. 

Dote, i. 446. 

assignando, i. 44 6. 
unde nihil habet, i. 446. 

Double, i. 446. 

costs, i. 446. 

entry, i. 447, ii. 527. V. Entry • 

insurance, i. 447. 

plea, i. 447. 

vouchee, i. 447. 

waste, i. 447. 

Doubt, how resolved, i. 447. 

Doubtful debt, i. 379. 

title, ii. 590. 

Dove, i. 448. 

Dowager, i. 448. 

Dower, i. 448, 479. V. Estate in dower . 
ad ostium ecclesiae, i. 448. 
ex assensu patris, i. 448. 
how barred, i. 448. 
tenant in, ii. 573. 
unde nihil habet, i. 448. 

Dowress, i. 449. 

Dowry, i. 449. 

Dragoman, i. 449. 

Drain, i. 449. 

Drawback, i. 449. 

Drawee, i. 449. 

Drawer, i. 449. 

Drawing, i. 450. 

to be furnished by patentee, ii. 304,306. 
Dreit, i. 450. 

Driftway, i. 450. 

Drip, i. 450. 

Driver, i. 450. 

employer when liable for, i. 450. 

Droit, i. 450. 

d’accession, i. 450. 
of admiralty, i. 451. 
d’aubaine, i. 451. 
close, i. 451. 

Droitural, i. 451. 

Drunkard, habitual, i. 577. 

Drunkenness, effect of, on crimes, i. 451. 

contracts, i. 250, 451. 

charge of, when slander, ii- 529. 

Dry, i. 451. 

exchange, i. 452. 
rent, i. 452. 

Ducat, i. 452. 

Duces tecum, i. 452. 

Ducking stool, i. 452. 

Due, i. 452. 

bill, i. 452. 

Duel, i. 244. 

Duelling, i. 452. 

death by, ii. 105. 

Duke, i. 452. 

Dum fuit infra aetatem, i. 452. 
sola, i. 452. 

non fuit compos, i. 453. 

Dumb, i. 453. 


Dumb, bidding, i. 453. 

Dung, i. 453. 

Dungeon, i. 453. 

Dunnage, i. 453. 

Duplex querela, i. 453. 

Duplicata, i. 453. 

Duplicate, i. 453. 

original, ii. 272. 
effect of cancelling a, i. 200. 
Duplicatum jus, i. 453. 

Duplicity, i. 453. 

Durante, i. 454. 

absentia, i. 454. 
minore aetate, i. 454. 

Duration of pregnancy, ii. 367, 369. 

partnership, ii. 293. 

Duress, i. 238, 454. V. Fraud. 
per minas, i. 454. 
of goods, i. 454. 
avoids a contract, ii. 295. 

Duties, i. 455. 

ad valorem, i. 68. 
drawback on, i. 449. 
none on baggage, i. 151. 
of finder, i. 407. 
on patents, ii. 312. 

imposts, no state can lay, i. 610. 
Duty, i. 455. 

Dwelling house, i. 196, 455. 

Dying declarations, i. 378, 384, 456, 505, 581 
Dynasty, i. 456. \ 

Dysnomy, i. 456. 

Dyspepsia, i. 456. 

Dyvour, i. 456. 

Dyvour’s habit, i. 456 

E. 

E converso, i. 456. 

pluribus unum, i. 456 
Eagle, i. 456. 

Ear-witness, i. 456. 

Earl, i. 456. 

Earldom, i. 457. 

Earnest, i. 457. V. Arrha . 

Easements, i. 457. V. Servitude. 

Easter term, i. 457. 

Eat inde sine die, i. 457. 

Eaves droppers, i- 457. 

Ecchymosis, i. 457. 

Echouement, ii. 204. 

Ecclesia, i. 457. , V. Church* 

Ecclesiastic, i. 457. 

Ecclesiastics, i. 458. 

Ecclesiastical, i. 457. 

courts, i- 457. 
law, i. 457. 
appropriation, i. 113. 
suspension, ii. 567. 

Eclampsia parturientiurn, i. 458. 

Edict, i. 458. 

perpetual, i. 458. 
of Justinian, i. 458. 

Effect, i. 458. 

Effects, i. 458. 

Effigy? 458* 

Effraction, i. 458. 

Effractor, i. 459. 

Ego, i. 459. 

Eigne, i. 459. 

bastard, i. 459. 

Eire, i. 459, 
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Ejectment, i. 459. 

Ejusdem generis, i. 460. 

Eldest, i. 460. 

Election, i. 460. 

of men, n. 2, i. 460. 
public, n. 3, i. 460. 
by corporations, n. 5, i. 460. 
of things, n. 6, i. 460. 
in equity, n. 7, i. 460. 
when party to make an, n. 9, i. 461. 
of actions, i. 461. 
a legacy, i. 461. 

Electoral college, i. 241. 

Elector, i. 462. 

Electors of president, i. 462. 

exempt from arrest, i. 121; ii. 383. 
Eleemosynary, i. 462. 

Elegit, i. 462. 

Eligibility, i. 463. 

Ell, i. 463. 

Elisors, ). 463. 

Eloigne, i. 463. 

Elongata, i. 463. 

Elopement, effect of, i. 463. 

Eloquence, i. 463. 

Elsewhere, i. 464. V. Alibi* 

Emancipation, i. 464. 

Embargo, i. 464. 

Embezzlement, i. 465. 

Emblements, i. 465. 

when not distrainable, i. 475. 
Embraceor, i. 466. 

Embracery, i. 466. 

Emendals, i. 466. 

Emigrant i. 466. V. Immigrant . 

Emigration, i. 466. 

Eminence, i. 466. 

Eminent domain, i. 466. 

Emissary, i. 466. V. Spy. 

Emission, i. 466. V. Rape . 

Emit, to, i. 466. 

Emmenagogues, i. 466. 

Emolument, i. 467. 

Empalement, i. 467. 

Empanel, to, i. 467. 

Emperor, i. 467. 

Emphyteosis, i. 467. 

Empire, i. 467. 

Employed, i. 467. 

Employee, i. 467. 

Employment, i. 467. 

public, i. 558. 

Employer, i. 467. 

when not liable for acts of his servants, 
i. 514. 

Emption, i. 467. 

Emptor, i. 467. 

En demeure, i. 467 
Enabling powers, i. 467. 

Enact, i. 467. 

Enceinte, i. 467- V. Pregnancy • 

Enclosure, i. 468. 

Encroachment, i. 468. 

Encumbrance, i. 468. 

Endeavor, i. 468. 

Endorsement, i. 468. 

Endowment, i. 468. 

Enemy, i. 468. 

public, i. 468. 
private, i. 468. 

cannot be naturalized, ii. 201, 202. 


Enemy, trade with, when unlawful, ii. 46. 

what is adhering to, i. 69. 

Enfeoff, l. 468. 

Enfranchise, i. 468. 

Engagement, i. 468. 

Engleshire, i. 468. 

English language, pleas in, i. 5. 

and Irish Reports, ii. 456. 

Engross, to, i. 469. 

Engrosser, i. 460. 

Enjoin, to, i. 469. 

Enjoyment, i. 469. 

Enlistment, i. 469. 

Enormia, i. 469. 

Enroll, i. 469. 

Enrollment, i. 469. 

Enlarge, to, i. 469. 

Enlarging, i. 469. 

statute, ii. 546. 

Enitia pars, i. 469. 

Entail, law of, in the several states, ii. 570. 
Entire, i. 469. V. Divisible*. 
contract, i. 439. 

cannot be divided, i. 109. 
partly fulfilled, i. 397. 

Entirety, i. 469. 

Entrepot, i. 469. 

Entry, what, i. 469. 

when required, i. 470. 

justifiable, i. 470. 
who may make, i. 470. 
criminal, i. 196. 
forcible, i. 535. 

into house, when lawful, i. 637 \ ii. 45. 

post, ii. 353. 

double, i. 447 ; ii. 527. 

single, ii. 527. 

original, ii. 272. 

commercial, i. 470. 

of goods, i. 470. 

communem legem, i. 470. 

writ of, i. 470. 

Enure, to, i. 471. 

Envoy, i. 471. 

Epidemic, when an excuse for not prosecuting a 
bill, ii. 373. 

Epilepsy, i. 471. 

Epingles, ii. 337. 

Episcopacy, i. 471. 

Epistles, i. 471 ; ii. 31. 

Equality, i. 471. 

Equinox, i. 472. 

Equitable, i. 472. 

estate, i. 472. 
mortgage, i. 472; ii. 190. 
assets, i. 133. 
liens, ii. 4S. 
rights, ii. 484. 

Equity, i. 472. 

court of, i. 472. 
of redemption, i. 473. 
better, i. 167. 

jurisdiction of circuit court in, i. 338. 
will relieve against a forfeiture, i. 540 
Equivalent, i. 473. 

Equivocal, i. 473. 

Equuleus, i. 473- 
Erasure, i. 473. 

Eregimus, i. 473. 

Erotic mania, i. 473. 

Error, i. 473. 


778 


INDEX 


Error of fact, i. 474. 
in law, i. 474. 
writ of, i. 474. 
assignment of, i. 134. 

conferred by plea in nullo est erratum, i. 
614. 

judgment in, i. 677. 

Escape, i. 474. 

kinds of, i. 474. 
warrant, i. 475. 
negligent, ii. 210. 

Escheat, i. 475. 

Escheator, i. 475. 

Escrow, i. 475. 

Escuage, i. 476. 

Esnecy, i. 476. 

Esplees, i. 476. 

Espousals, i. 476. 

Esquire, i. 476. 

Essential ignorance, i. 599 
Essoin, i. 476. 

Establish, i. 476. 

Estadal, i. 476. 

Estate, i. 476. 

kinds of, i. 477. 
by the curtesy, i. 478. 
in dower, i. 479. 

tail alter possibility of issue extinct, i. 
479. 

for years, i. 480. 
at will, i. 480. 
at suffrance, i. 4S0. 
in severalty, i. 480. 
joint-tenancy, i. 480. 
common, i. 481. 
coparcenary, i. 461. 
upon condition, i. 481. 
equitable, i. 472. 
when merged, ii. 156. 
disclaimer of, i. 427. 
executed, i. 494. 

Ester en jugement, i. 482. 

Estimation of value, i. 4 82. 

Estoppel, i. 482. 

Estovers, i. 483. V. Bote . 

common of, i. 248. 

Estrays, i. 483. 

Estreat, i. 483. 

Estrepe, i. 483. 

Estrepement, i. 483. 

Et cetera, i. 483. 
non, i. 484. 

Eundo, morando, et redeundo, i. 484. 

Eunomy, i. 484. 

Eunuch, i. 484. 

Evasion, i. 484. 

Eviction, i. 361, 484. 

damages on, i. 484. 

Evidence, i. 484. 

adminicular, i. 7 1. 
nature of, i. 485. 

primary, i. 485. 
secondary, i. 485. 
positive, i. 485. 
presumptive, i. 486. 
hearsay, i. 486. 
admissions, i. 486. 
bjects of, i. 485. 
nstruments of, i. 488. 

records, i. 488. 
private writings, i. 488. 


Evidence, instruments of, witnesses, i. 488, 
effect of, i. 488. 
conclusive, i. 489. 
direct, i. 489. 
extrinsic, i. 489. 

effect of newly discovered, ii. 222,227 
demurrer to, i. 403. 
obtained by threats, ii. 587. 
what to be received by the grand jury, 
i. 567. . 

weight of, ii. 648. 

what may be given under the general 
issue, i. 669. 

Evocation, i. 489. 

Ewage, i. 489. 

Ex contractu, i. 4S9. 
delicto, i. 489. 
dolo malo, i. 489. 
equo et bono, i. 489. 
mero motu, i. 489. 
mora, i. 489. 
necessitate, legis, i. 489. 

rei, i. 489. 
officio, i. 489. 
parte, i. 490. 
post facto, i. 490; ii. 12. 
tempore, i. 490. 
vi termini, i. 490. 
visitatione, Dei, i. 490. 
assensu patris, dower, i. 448. 

Exaction, i. 490, 504* 

differs from extortion, i. 490. 

Examination of a witness, i. 490. 

deed, i. 491. 

Examined copy, i. 491. 

Examiners, i. 491. 

Example, i. 491. 

Excambiator, i. 491. 

Excambium, i. 491. 

Exceptio rei judicata, i. 491. 

Exception, in practice, i. 491. 

legislation, i. 491 
contracts, i. 491. 
pleading, i. 491. 
bill of, i. 175. 

Exchange, i. 176, 492. 

bill of, i. 176. 
brokers, i. 194. 
in conveyancing, i. 493. 

. insurance, ii. 370. 

Exchequer, i. 493. 

chamber, i. 493. 
court of, i. 326. 

Excises, i. 493. 

Exclusive, i. 493. 

in construction, i. 493. 
jurisdiction, i. 683. 

Excommunication, i. 493. 

Excommunicatio capiendo, writ of, i* 494. 

Excusable homicide, i 494, 5S8. 

Excuse, i. 494. 

plea in, ii. 342. .. 

of want of notice of dishonor of billj u* 
243. 

Exeat, i. 494. 

Execute, to, i. 494. 

Executed, i. 494. 

contract, i. 494. 
estate, i. 494. 
trust, i. 494. 
consideration, i. 278. 
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Executed, covenant, i. 348- 

Executio non, i. -193. 

Execution of a contract, i. 493. 

convict, i. 493. 
writ of, i. 495. 
paree, i. 493. 

Executioner, i. 493. 

Executive, i. 495. 

Executor, i. 495. 

who may be an, n. 4, i. 496. 

absolute, n. 5, i. 496. 

qualified, n. 5, i. 496. 

interest of, n. 6, i. 496. 

duties of, n. 7, i. 496. 

number of, n. 17, i. 497, 

death of one of several, n. 18, i. 497. 

general, n. 20, i. 497. 

special, n. 21, i 497. 

instituted, n. 22, i. 497. 

substituted, n. 23, i. 497, 

rightful, n 24, i. 497. 

de son tort, n. 25, i. 497. 

to the t^ior, n. 26, i. 49S. 

when to sue, ii. 285, 287. 

be sued, ii. 2S6, 288. 
unable to contract, ii. 283. 
action for a tort by, i. 65. 
how far liable, ii. 41. 
legacy to. ii. 23. 
may retain, when, ii. 473. 
allowed commissions, i. 247. 
must give notice of disnonor of a bill, 
ii. 242. 

Executors, joint, i. 673. 

Executory, i. 498. V. Executed . 
devise, i. 498. 
process, i. 499. 

proceedings when proper, ii. 386. 
trust, i. 499. 

Executrix, i. 499. 

Exemplification, i. 499; ii. 259. 

of office books, i. 144. 

Exemption, i. 499. 

Exempts, i. 499. 

Exercitor, i. 500. 

Exequatur, i. 500. V. Backing. 

international law, i. 500. 

Exhederation, i. 500. 

Exhibit, i. 500. 

to, i. 500. 

Exhibitant, i. 500. 

Exhibition, i- 500. 

Exigent, i. 500, 

Exigendary, i. 501. 

Exigible, i. 500. 

Exile, i. 500. 

Exilium, i. 500. 

Existence, legacy to children in, ii. 20. 22# 

Exitus, i. 501. 

Exo me, i» 501 # 

Exoneration, i. 501. 

Exoneratur, i. 501. 

Expatriation, i. 466, 501. 

Expectancy, i. 501. 

sales of, relieved from, ii. 29 . 

Expectant, i. 501. 

Expectation, i. 501. 

Expens* litis, i. 501. 

Expenses, funeral, i. 552. 

Experts, i. 501. 

Expilation, i. 502. 


Expiration, i. 502. 

Exportation, i. 502. 

Expose, i. 502. 

Exposition de part, i. 502. 

Express, i. 502. 

contract, u 305. 
covenant, i. 346. 
obligation, ii. 255. 

Expression, i. 502. 

Expromission, i. 502. 

Expromissor, i. 502. 

Expulsion, i. 502. 

of members of the legislature, u 503. 
a corporator, i. 503. 

Extension, i. 503. 

of patents, how made, ii. 312* 
Extensive interpretation, i. 660. 

Extent in chief, i. 503. 

aid, j. 503, 

Extenuation, i. 504. 

Exterior forum, i. 544. 

Exterritoriality, i. 504. 

Extinction, i. 504. 

External justice, i. 686 

Extinguishment, i. 504. V. Discharge of a coni) act. 

of debt, ii. 246, 247. 

Extorsively, i. 304. 

Extortion, i. 490, 504. 

Extra dotal property, i. 504. 
patrimoTiiiini, ii. 586. 
viam, i. 504. 

Extract, i. 505. 

Extradition, i. 505. 

Extra judicial, i. 505. 

Extravagantes, i. 505. 

Extremis, i. 505. 

Extrinsic evidence, i. 499. 

Ey, i. 505. 

Eye witness,^. 505. 

Eyott, i. 505. 

Eyre, i. 505. 

F. 

F, i. 506. 

Facio ut des, i. 506. 

facias, i. 506. 

Fact, i. 506. 

Facto, i. 506. 

Factor, i. 506. 

domestic, i. 507. 
foreign, i. 507. 

entitled to his advances, i. 77. 

Factorage, i. 509. 

Factory, i. 509. 

Factum, i. 509 ' 

Facts, collateral, i. 240. 

proof of, i. 240. 

Faculties, court of, i. 326. 

Faculty, i. 509. 

Failure, i. 509. 

of issue, i. 5^. 
record, i. 510. 

Faint pleader, i. 510. 

Fair, i. 510. 

play men, i. 510. 
pleader, i. 164, 510 
Fait, i. 510. 

Faith, i. 510. 

Falcidian law, i. 510. 

False, i. 510. 

imprisonment, i„ 474, 510, 012. 
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False judgment, i. 511. 
pretences, i. 511. 
return, i. 511. 
token, i. 511. 
action, i. 516. 

belief accompanies insanity, ii. 90. 
to make perjury, the oath must be, ii. 330. 
Falsehood, i. 511. 

Falsify, to, i. 512. 

in chancery, i. 512. 

Falsification of an account, i. 512. 

False retorno brevium, i. 512. 

Family, i. 512. 

arrangements, i. 512. 

Bible, i. 512. 
expenses, i. 512. 
meetings, i. 512. 
legacy to, ii. 24. 

Famosus libellus, i. 513. 

Fanega, i. 513. 

Fare, i. 513. 

Farm, i. 5i3. 

let, i. 513. 

how to be used by tenant, ii. 645.. 

Farmer, i. 513. 

Faro, i. 513. 

Farrier, i. 513. 

Father, i. 514. 

duties of, i. 514. 
rights of, i. 514 ; ii. 110. 
liability of, i. 514. 
in law, i. 514. 
putative, i 514. 
rights of putative, ii. 250, 406. 
duties of putative, ii. 200, 406. 
when to sue for seduction, ii. 509. - 
when.entitled to custody of his children, 
ii. 318. 

of a bastard child has no consol over him, 
ii. 318. 

husband presumed to be, of wife’3 chil¬ 
dren, ii. 318. 

Fathom, i. 514. 

Fatuous person, i. 514. 

Faubourg, i. 514. 

Fault, i. 514. 

gross, i. 514. 
ordinary, i. 514. 
slight, i. 514. 

Faux, i. 515. 

Favor, i. 515. 

challenges to the, when allowed, i.,217. 
Feal, i. 515. 

Fealty, i. 515. 

Fear, i. 515. V. Putting in fear . 

what is putting in, ii. 488. 

Feasts, i. 515. 

Federal, i. 515. 

Fee i. 515. 

simple, i. 516. 
determinable, i. 516. 
qualified, i. 516. 
conditional, i. 516. 
tail, i 516. V. Tail • 
farm, i. 516. 

renr, l. 516. 
for a patent, ii. 312 
for a new specification, ii. 304. 

design, ii. 305. 
on entering a caveat, ii. 305. 
tenant in, ii. 573. 


Fees, i. 516. 

differs from costs, i. 516 
Feigned action, i. 516, 669. 
issue, i. 516. 

Felo de se, i. 516, 5S8. V. Suicide . 

Felon, i. 517. 

Felonious taking, ii. 570. 

homicide, i. 588. 

Feloniously, i. 517. 

Felony, i. 517 

compounding a, i. 257. 

Female, i. 517. 

when of age, i. 628. 

Feme, i- 517. 

covert, i. 517. 

how to appear, i. 107. 

sue, ii. 285, 290. 
be sued, ii. 285, 290. 

sole, i. 517. 

trader, i. 517 

Feminine, i. 518. V. Gender . 

Fence, i. 518. 

ideal, round every clos^ ii. 601. 
partition, i. 518. 

Feod, i. 518. 

Feodum, i. 515. 

Feoffee, i. 518. 

Feoffment, i. 518. 

Feoffor, i. 518. 

Ferae, i. 518. 

bestiae, i. 518. 

naturae, i. 518. V. Animals • 
animals, i. 102. 
fishes, i. 527. 

Ferm, i. 519. 

Ferocious animals, liability for, i. 102. 

Ferry, i. 519. 

Ferryman, i. 519. 

liability of, i. 519 
Festinum remedium, i. 519. 

Fetters, i. 519. 

Feud, i. 519. 

Feuda, i. 519. 

Feudal, i. 519. 

law, i. 519. 

Feudum, i. 515. 

Fiar, i. 520. 

Fiat, i. 520. 

Fiction of law, i. 520. 

Fictitious, i. 520. 

actions, i. 520. 
payee, i. 521. 

Fide jussio, i. 521. 
jussor, i. 521. 

Fidei commissary, i. 521. V. Cestui que trust 
commissum, i. 521; ii. 607. 

Fidelitas, i. 515. 

Fiducia, i. 521. 

Fiduciary, i. 521. 

Fief, i. 521. 

Field, i. 522. 

Fieri facias, i. 522. 

form of, i. 522. ' 
effect of, i. 522. 
how executed, i. 523. _ 
when to be executed, i. 523. 
feci, i. 523 
Fifteenth, i. 523. 

Figures, i. 523 

of speech, i. 523. 

Filacer i. 524. 
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File, i. Ml. 

Filiation, i. 524. 

Filing a bill, i. 500. 

Films, i. 524. 

mulieratus, i. 524; ii. 192* 
populi, i. 524- 
Filley, i. 524 
Filum, i. 524. 

aquae, i. 524; ii. 646. 
viae, i. 5*24. 

Fin de non recevoir, i. 524. V. Bar 
Final, i. 525. 

judgment, i. 677- 
Finances, i. 525. 

Financier, i. 525. 

Finder, i. 525. 

duties of, l. 407, 525. 
rights of, i, 525. 

Finding, i. 525. 

a verdict, i. 525. 
of a jury, i. 525. 

Fine, i. 525. 

in conveyancing, i. 525, 
as a punishment, i. 526. 
for alienation, i. 526. 

Fire, accidental, i. 45, 526. 

trespass may be committed to prevent a, i. 
526. 

rent when due, although the estate is des¬ 
troyed by, i. 527 

who to repair house destroyed by, i. 527. 
insurance, i. 645. 

Firebote, i. 527. 

Firkin, i. 527. 

Firm, i. 527. 

importance of distinction in the name of 
two, i. 527. 

Fireman, i. 527. 

First purchaser, i. 527. 

Fisc, i. 527. 

Fiscal, i. 527. 

Firmness required in a judge, i. 675. 

Fish, i. 527. 

is ferae nature, i. 527. 

Fishery, i. 528. 

kinds of, i. 528. 

who is entitled to, i, 528. 

Fix, to, i. 5*29. 

Fixtures, i. 529. 

who is entitled to, i. 529 ; ii. 644. 
when not distrainable, i. 435. 

Flag of the U. S., i. 530. 

Flagrans crimen, i. 530. 

Flagrant del it, i. 530. 

Flagrante delicto, i. 530. 

Flattery, when fraudulent, i. 205. 

Fleet, i. 531. 
f |pfa, i. 531. 

Flight, i. 531. V. Fugitive from justice, 

Florida, acknowledgment of deeds, i. 52. 
letters testamentary in, ii. 36. 
limitation of actions in, ii. 53. 
government of, i. 531. 

Florin, i. 533. 

Flotsam, i. 533. 

Flumen, i. 533. 

Jredus, i. 533. 

Fnenus, i. 533. V. Marine interest. 

Foeticide, i. 533, 588. 

not murder, ii. 194. 

Fcetura, i. 533. 


Fffitus, i. 533. 

Folcmote, i. 534. 

Fold course, i. 534. 

Folk land, i. 534, 

Food, seller warrants soundness of, i. 581 

Foot, i. 534. 

of the fine, i. 525, 534. 

For that, i. 534. V. Quod cum • 

Forbearance, i. 534. 

Force, i. 535. 

when force may be opposed to, i. 389. 
irresistible, i. 667. 

Forced heirs, i. 535, 583. 
sale, ii. 495. 

Forcible entry, i. 535. 

Foreclosure, i. 536. 

bill of, i. 173. 

Forehand rent, i. 536. 

Foreign, i. 536. 

states, how far, i. 536. 

attachment, i. 536. 

coins, i. 536. 

judgment, i. 538. 

consul, i. 300. 

bills of exchange, i. 177. 

factor, i. 507. 

law, i. 538; ii. 9, 267 

unwritten law, i. 539. 

nations, i. 539. 

plea, i. 539; ii. 342. 

interest, when allowed, i. 656. 

Foreigner, i. 539. V. Jlien, 

when to abjure his country, i. 39. 

Forejudged the court i. 539. 

Foreman, i. 539. 

Forfeiture, i. 540. 

for crimes, i. 540. 
alienation, i. 540. 

by non-performance of conditions, u 
540. 

waste, i. 540. 

of a penal obligation, i. 540. 
relief from a, i. 540. 
of marriage, i. 540. 

rent, how waived, ii. 446. 

Forest, i. 539. 

Forestalling, i. 539. 

Forgery, i. 541. 

of coin, i. 542. 

money, punished, ii. 183. 

Foris familiation, i. 542. 

Form, i. 542. 

of acceptance of bill, i. 42. 
admission in pleading, i. 75. 
answer in chancery, i. 105. 
arraisnment of prisoner, i. 120. 
articles of agreement, i. 125. 

impeachment, i. 127. 
partnership, i. 128. 
attestation clause, i. 139. 
averment, i. 148. 
award, i. 149. 
affirmation, ii. 253. 
bill in chancery, i. 168. 
of exchange, i. 176. 
lading, i*. 179. 
bond, i. 186. 
brief, i. 193. 

of title, i. 193. 
capia9, i. 201. 
challenge, i. 216* 
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Form of charter party, i. 223. 
conviction, i. 312. 
a check, i. 225. 
deed, i. 381. 
defence, i. 389* 
entering an appearance, i. 107. 
fieri facias, i. 522. 
genealogical tree, i. 190. 
lease, ii. 16. 
a libel, ii. 41. 
notice, ii. 241, 242. 

of dishonor, ii. 242. 
to produce paper, ii. 243. 
quit, ii. 244. 
oath, ii. 251. 

of grand jurors, i. 566* 
patent, ii. 309. 
plea of nil debit, ii. 230. 

non assumpsit, ii. 233. 
cepit, ii. 234. 
detinet, ii. 235. 
est factum, ii. 235. 
precludi non, ii. 365. 
to the country, i. 260. 
replication, ii. 450. 

de injuria, i. 371. 

Forma pauperis, i. 543. 

Formality, i. 543. 

Formal proceedings, when proper, ii. 444. 

issue, i. 669. 

Formedon, i. 543. 

Former recovery, i. 543. V. Res judicata* 
Formulary, i. 543. 

Fornication, i. 543. 

Forprise, i. 543. 

Forswear, i. 543. 

Forthwith, i. 543. 

Fortiori, i. 543. 

Fortuitous event, i. 544. V. Act of God, 

Forum, i. 544. 

Forwarding merchant, i. 544. 

Fossa, i. 544. 

Foundation, i. 544. 

Foundling, i. 544. 

Fountain, ii. 537. 

Fourcher, i. 544. 

Fraction, i. 545. 

Franc, i. 545. 

Franchise, i. 545. 

Francigena, i. 545. 

Frank, i- 545. V. Postage, 
free, i. 546. 
almoign, i. 546. 
marriage, i. 546. 
tenement, i. 546. 

Frater, i. 546. 

Fratricide, i. 546. 

Fraud, i. 546. 

trick, i. 546. 
actual i. 547. 
constructive, i. 547. 
positive, i. 547. 
negative, i. 547. 

6tatute of, i. 547. 
when a voluntary conveyance is evidence 
of, ii. 630. 

Fraudulent conveyance, i. 548; ii. 636. 

Free, i. 548. 

course, i. 548. 
ships, i. 548. 
warren, i. 548. 


Free fishery, i. 528. 

Freed men, i. 548. 

Freedom, i. 548. V. Liberty. 

Freehold, i. 548. 

Freeholder, i. 548. 

Freeman, i. 548. 

Freight, i. 250, 549. 

dead, i. 373. , 

when consignee liable for, i. 279. 
Freighter, i. 550. 

French patents, ii. 315. 

to whom granted, ii. 315. 
kinds of, ii. 315. 
length of time of, ii. 315. 
cost of, ii. 315. 
language, its use, ii. 4, 5. 

Norman language, ii. 4. 
measures, ii. 151. 

Fresh suit, i. 550. 

Fribusculum, i. 550. 

Friendless man, i. 550. 

Frigidity, i. 550. 

Fructus industriales, i. 550. 

Fruit, i. 550. 

natural, i. 550. 
civil, i. 5.50. 

Fuero furgo, i. 550. 

Fugam fecit, i. 550. 

Fugitive, i. 550. 

slave, i. 551. 

from justice, i. 651. V. Extradition, 
Full age, i. 551. 
court, i. 551. 

defence, i. 389, 483, 551. V. Defente, 
indorsement, i. 626. 

Function, 551. 

Functionary, i. 551- 
Functus officio, i. 551. 

Fundamental, i. 551. 

Funded debt, i. 551. 

Funding system, i. 551. 

Funds, i. 552. 

Fundus, i. 552. 

Funeral expenses, i. 552, 

Fungible, i. 552. 

Furca, i. 552. 

Furiosus, i. 552. 

Furlingus, i. 552. 

Furlong, i. 552. 

Furlough, i. 552. 

Furniture, i. 552. 

Further assurance, i. 552. 

hearing, i. 552, 581. 

Future debt, i. 553. 

state, i. 553. 1 

G. 

Gabel, i. 553. 

Gage, i. 553. 

Gager del ley, i. 553. 

Gain, i. 553. 

Gainage, i. 553. 

Gallon, i* 5 j3. 

Gallows, i. 553. 

Gamej i. 55»>. 

Gaming, i. 553. 

houses, i. 554; ii. 248. 

Ganancial, i 554. 

Gaol, i« 554. 

delivery, i. 554. 

Gaoler, i. 554. 
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Garden, i. 554. 

Garnish, i. 554. 

Garnishee, i. 554. 

Garnishment, i. 555. 

Gauger., i. 555. 

Gavel, i. 555. 

kind, i. 555. 

Geld, i. 555. 

Gemote, i« 555. 

Gender, i. 555. V. Male , Female . 

Genealogical tree, i. 190, 556. 

Genealogy, i* 555. 

Gener, i. 556. 

General, i. 556. 

agent, i. 84. 
assembly, i. 556. 
authority, i. 145. 
average, i 147. 
averment, i. 148. 
damages, i. 366. 
demurrer, i. 403. 
executor, i. 497. 
heir, i. 583. 

imparlance, i. 556, 608. 
issue, i. 556, 669. 
land office, i. 556. 
legacy, li. 17. 

interest on, i. 654. 
lien, ii. 47. 
monition, ii. 185. 
pardon, ii. 279. 
partnership, ii. 294. 
pleas in bar, ii. 341. 
question, ii. 414. 
reprisals, ii. 462. 
request, ii 464. 
ship, i. 224, 558. 
special imparlance, i. 558, 608. 
traverse, i. 558. 
verdict, ii. 622. 
when declaration is, i. 383. 

Generations how computed, i. 275. 

Gens, i. 553. 

Gentleman, i. 558- 

Gentlewoman, i. 558. 

Genus, i. 558. 

Georgia, acknowledgment of deeds, i. 52. 
lien of judgments in, ii. 47. 
limitation of actions, ii. 54. 
letters testamentary in, ii. 36. 
government of, i. 559. 

German, i. 560. 

brother, i. 194. 

Gerontocomi, i. 560. 

Gestation, i. 560. 

Gift, in conveyancing, i. 560. 

contracts, i. 560. * 

causa mortis, i. 561. 
inter vivos, i. 561. 

Giftoman, i. 561. 

Gill, i. 561. 

Girantem, i. 561. 

Girth, i. 561. 

Gist, i. 561. 

Giver, i. 561. 

Giving in payment, i. 561. 

time, i. 561. V. Surety thip. 

Gladios, i. 562. 

Gleaning, i 562. 

Glebe, L 562. 

Gloss, L 562. 


Glossator, i. 562. 

Gloucester, statute of, i. 562. 

Go without day, i. 562. 

God, i* 562. 

and my country, i. 562. 
bote, i. 562. 
act of, i. 63. 

blasphemy against, i. 183. 

Going witness, i. 563; ii. 661. 

Gold, i. 563. 

Good behaviour, i. 563. 

and lawful men, i. 563. 
consideration, i. 278, 563. 
will, i. 563. 
title, ii. 589. 

Goods, i. 563. 

and chattels, i. 563. 
adventitious, i. 563. 
dotal, i. 563. 
vacant, i. 563. 

sold and delivered, i. 563, 653 
how valued, i. 160, 361. 
when nol distrainable, i. 435. 
in transitu, i. 616. 

Gospel, origin of swearing by the, ii. 251 

Gout, i. 564. 

Government, i. 564. 

how to sue in equity, ii 289. 

at law, ii. 285. 
cannot be sued, ii. 289. 
not barred by limitation, ii. 50 
set off against, ii. 519. 

Governor, i. 564. 

Grace, i. 41, 565. 
act of, i. 63. 
days of, i. 369. 

Gradus, i. 565. 

Graffer, i. 565. 

Graft, i. 565. 

Grain, a weight, i. 565. 
corn, i. 565* 

Grainage, i. 565. 

Gramme, i. 565. 

Grand, i.- 565. 

assize, i. 565; ii. 603. 
cape, i. 565. 
days, i. 565. 
distress, i. 565. 
sergeantry, i. 565. 
bill of sale, i 180, 565. 
coutumier, i. 565. 
jury, i. 565. 

Grandchildren, i. 567. 

legacy to, ii. 21. 

Grandfather, i. 567. 

Grandmother, i. 568. 

Grant, i. 568. 

bargain and sell, i. 345, 068. 
lying in, ii. 91. 

Grantee, i. 568. 

Grantor, i. 568. 

Grasshearth, i. 568. 

Gratification, i. 568. 

Gratis, i. 568. 

dictum, i. 568. 

Gratuitous contract, i. 307, 568 

Gravamen, i. 568. 

Grave, i. 568. V. Dead body • 

Great cattle, i. 569. 
charter, i. 569. 
law, i. 569. 
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Gree, i. 569. 

Green wax, i. 569. 

Gros bois, i. 569. 

Gross, i. 569. 

adventure, i. 569. 
average, i. 569. 
common in, i. 248. 
fault, i. 514, 
negligence, i. 569, 

finder responsible for, i. 525. 
profits, ii. 391. 
weight, i. 569. 

Ground rent, i. 569. 

Groundage, i. 509. 

Guarantee, i. 369. 

liability of, i. 569. 

Guarantor, i. 370. 

differs from a surety, i. 570. 

Guaranty, i. 570. 

when to be in writing, i. 570. 
Guardians, i. 571. 

kinds of, i. 571. 
of the poor, i. 572. 
to appear for infant, i. 107. 
by nature, i. 571. 

nurture, i. 372; ii. 251. 
testamentary, i. 572. 
in socage, i. 572. 
ad litem, i. 572. 
statutory, i. 572. 
may distrain, i. 434. 

Guardianship, i. 572. 

Gubernator, i. 572. 

Guest, i. 572. 

Guidon de la mer, Le, i. 572. 

Guild, i. 572. 

Guilt, i. 572. 

when silence is evidence of, ii. 526. 

Guilty, i. 573. 

H. 

Habeas corpora, i. 573. 
corpus, i. 573. 

among the Romans, i. 573. 
proceedings under, i. 574. 
return to, i. 574. 

act, by what authority suspended, 
i. 575. 

ad deliberandum, i. 575. 
faciendum, i. 575. 
prosequandum, i. 575. 
respondendum, i. 575. 
satisfaciendum, i. 575. 
subjiciendum, i. 575. 
testificandum, i. 575. 
cum causa, i. 575. 

Habendum, i. 576. 

Haberdasher, i. 576. 

Habere, i. 576. 

facias possessionem, i. 576. 
seisinam, i. 576. 
visum, i. 576. 

Habit, i. 576. 

Habitation, i. 577. 

Habitual drunkard, i. 577. 

Habitually, i. 577. 

Had bote, i. 577. 

Hseredes proximi, i. 577. 

Hacreditas, i. 677. 

jacens, i, 577. 


Haeres, i. 577. 

Half, i. 577. 

blood, i. 185, 577. 
brother, i. 194, 577. 
cent, i. 577. 
defence, i. 389, 578. 
dime, i. 578. 
dollar, i. 578. 
eagle, i. 578. 
proof, i. 578. 

6eal, i. 578. 
sister, i. 577. 
year, i. 578. 

Hall, i. 578. 

Hallucination, i. 573. V. Insanity . 

Halmote, i. 578, 

Hamesucken, i. 578. 

Hamlet, i. 578. 

Hanaper office, i. 578. 

Hand, i. 578. 

accused required to hold up, i. 120. 

Handbill, i. 578. 

Handsale, i. 578. 

Handwriting, i. 578. 

comparison of, i. 255. 

Hanging, i. 579. 

Hangman, i. 579. 

Hap, i. 579. 

Hanse towns, laws of, ii. 13. 

Harbor for vessels, i. 579. 
to, i. 579. 

Hard labor, i. 580. 

Hart, i. 580. 

Hat money, i. 580. 

Have, to, i. 580. 

Haven, i. 5S0. 

Hawkers, i. 580. 

Hazardous contract, i. 307, 580. 

Headborough, i. 580. 

Health, i. 580. 

officer, i. 581. 

Hearing, criminal law, i. 581 - 
further, i. 522, 581. 
in chancery, i. 581. 

Hearsay evidence, i. 486, 581. 

is evidence in pedigree, ii* 322* 

Hedge bote, i. 582. 

Heifer, i. 582. 

Heir i. 582. 

apparent, i. 583. 
beneficiary, i. 583. 
collateral, i. 583. 
conventional, i. 583* 
forced, i. 583. 
general, i. 583. 
irregular, i 583. 
at law, i. 583. 
legal, i. 533. 
loom, i. 415, 083. 
presumptive, i. 383. 
testamentary, i. 583. 
unconditional, i. 584. 
meaning by the common law, i. 533 
civil law, i. 5S3. 
may distrain, i. 434. 
when entitled to fixtures, i. 52^ 

Heiress, i. 584. 

Heptarchy, i. 584. 

Heraldry, i. 084. 

Herbage, i. 584. 

Hereditaments, i. 584. 
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Hereditaments, incorporeal, i. 584. 

Hereditary, i. 534. 

Heresy, i. 5S4. 
tlerischild. i. 3S4. 

Heriots, i. 594. 

Heritage, i. 594. 

Heimaphrodites, i. 594. 

1 Mile, i. 564. » 

Hieraichv, i- 594. 

Hieroglyphic, book entries not to be made in, ii. 

273. 

High, i. 585. 

constable, i. 282, 585. 
court of delegates, i. 585. 
seas, i. 585. 
treason, i. 585. 
water mark, i. 5S5. 

Highest bidder, i. 585. 

Highway, i. 585. V. Road • 
common, i. 252. 

Highwayman, i. 586. 

Hilary term, i. 586. 

Higler, i. 586. 

Hire, i. 586. 

resemblance to sale, i. 586. 

Hirer, i. 587. 

deviating from contract becomes responsi¬ 
ble, i. 537. 

when not responsible, i. 587. 

His excellency, i. 587. 

honor, i. 587. 

History, i. 5S8. 

Hodge podge act, i. 588. 

Hteres factus, i. 588. 

natus, i. 588. 

Hogshead, i. 588. 

Hold, to, i. 583. 

Holder, i. 588. 

must give notice of dishonor of a bill, ii. 
242. 

Holding over, i. 588. 

Holograph, i. 588. 

Homage, i. 588. 

Homagium, ii. 102. V. Homage • 

Home port, i. 588. 

Homcstal, i. 588. 

Homestead, i. 589- V. Mansion . 

Homicide, i. 598. V. Murder • 
justifiable, i. 689. 

Homine capto in withernam, i. 589. 
replegiando, i. 589. 
eligendo, i. 589. 

Homo, i. 589. 

Homologation, i. 589. 

Honesty, i. 589. 

Honorarium, i. 590 ; ii. 493. 

Honor, i. 599. 

a seignory, i. 590. 
to, i. 590. 

Hors de son fee, i. 590. 

Horse, i. 590. 

Horses, gift of, may include mares, i. 555. 
Hostage, i. 590. 

Hosteliagium, i. 590. 

Hostility, i. 590. 

Hostis, i. 468. 

Hotchpot, i. 590. 

Hour, i. 591. 

House, i. 591. 

of commons, i. 591. 
correction, i. 591. 

Vol. II.—Bbb 


House, dwelling, i. 196, 455. 
of lords, i. 591. 
refuge, i. 591. 
representatives, i. 5S1 

of U. S., i. 271. 
commercial, i. 591. 
key of, i. 690. 

when door of may be broken, i. 196, 422, 
576. 

protection of, i. 191. 
waste, ii. 645. 

Housebote, i. 592. 

Housekeeper, i. 592. 

Hovel, i. 592. 

Hoyman, i. 592. 

Hue and cry, i. 593. 

Huebra, i. 593. 

Huissier, i. 593. 

Hundred, i. 593. 

gemote, i. 593. 

Hundredors, i. 593. 

Hunger, i. 593. 

Hunting, i. 593. 

Hurdle, i. 593. 

Husband, i. 593. 

obligations, i. 593. 
rights, i. 594; ii. 110. 
to acquets, i. 61. 

may distrain for wife’s rent, i. 433. 
when to sue alone, ii. 286. 

with wife, ii. 286. 
when to be sued alone, ii. 289. 

with wife, ii. 287, 298, 
290. 

how liable for wife, ii. 41. 
cannot be a witness for or against his 
wife, ii. 659. 
ship’s, i. 594. 

Husbrece, i. 594. 

Hustings, i. 594. 

Hydrometer, i. 594. 

Hypobolum, i. 594. 

Hypothecation, i. 595. 

differs from pledge, i. 595. 
Hypothecary debt, i. 379. 

Hypotheque, i. 595. 

I. 

Ibidem, i. 596. 

IOU, i. 596. 

Ictus orbis, i. 596. 

Idem sonans, i. 596. 

Idenditate nominis, i. 596. 

Identity, i. 596. 

of persons, i. 596. 
things, i. 596. 

Ides, nones and calends i. 596. 

Idiocy, i. 598. 

Idiot, i. 593. 

how to appear, i. 107. 

sue and defend, ii, 289. 

Idiota inquirendo, writ de, i. 598. 

Idleness, i. 598. V. Vagrancy . 

Ignis judicium, i. 599. 

Ignominy, i. 599. 

Ignoramus, i. 599. 

Ignorance, i. 599. V. Error. 

II consolato del mare, i. 280. 

III fame, i. 600. 

Illegal, i. 600. 

covenant, i. 348. 
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Illegitimate, i. 600. 

child, i. 226. 
llleviable, i. 600. 

Illicit, i. 600. 
lllicite, i. 600. 

Illinois, limitation of actions in, ii. 54. 

letters testamentary in, ii. 36. 
acknowledgment of deeds in, i. 53. 
government of, i. 600. 

Illiterate, i. 605. 

Illusion, i. 605. V. Hallucination . 

Illusory appointment, i. 109, 605. 

Imagine, to, i. 605. 

Imagining, i. 605. 
imbecility, i. 605. 

Immaterial, i. 605. 

averment, i. 606. 
issue, i. 606, 668. 

Immediate, i. 606. 

Immemorial, i. 606. 

possession, i. 606. 

Immigration, i. 606. 

Immoral consideration, i. 606. 

Immorality, i. 606. 

Immovable things, i. 507. 

Immovables, i. 606. 

Immunity, i. 607. 

Impairing the obligation of contracts, i. 607. 
Impanel, to, i. 607. 

Imparlance, i. 607. 

general, i. 556, 608. 
special, i. 60S ; ii. 538* 
general special, i. 558, 608. 
continuance by, i. 303. 
Impartiality required in a judge, i. 675. 
Impeachment, i. 608. 

of an officer, i. 60S. 
of a witness, i. 609. 
of waste, i. 609. 
articles of, i. 127. 
Impediments, i. 609. 

Imperfect, i. 609 

right, ii. 483. 

Imperium, i. 609; ii. 361. 

Impertinent, i. 609; ii. 334. 

Imperfect obligation, ii. 254. 

Impetration, i. 610. 

Implead, to, i. 610. 

Implements, i. 610. 

Implicata, i. 610. 

Implication, i. 610. 

Implied contract, i. 306. 

covenant, i. 346. 
obligation, ii. 255. 

Importation, i. 610. 

Importations, patents for, ii. 305. 

Imports, i. 611. 

Importunity, i. 611. 

Impositions, i. 611. 

Impossibility, i. 611. 

avoids a contract, ii. 634. 
Impossible condition, i. 263. 

Imposts, i. 611. V. Duties • 

Impotence, i. 611. 

Imprescriptibility, i. 612. 

Imprimatur, i. 612. 

Imprimery, i. 612. 

Imprimis, i. 612. 

Imprisonment, i. 612- 

false, i. 474, 510. 
Tmprobation, i. 612. 


Impropriation, i. 612. 

Improvement of an estate, i. 612. 

of a machine, i. 613. 

Improper deposit, i. 407. 

Impuber, i. 613. 

Impunity, i. 613. 

Imputation, i. 613. 

of payment, i. 613. 

In alio loco, i. 613. 

articulo mortis, i. 613. 
autre droit, i. 613. 
blank, i. 613. 
chief, i. 613. 
commendam, !. 245, 613. 

partnership, ii. 296 ( 531. 
custodia legis, i. 613. 
esse, i. 614. 
extremis, i. 614. 
faciendo, i. 614. 
favorem libertatis, i. 614. 

vitae, i. 614. 
fieri, i. 614. 
forma pauperis, i. 614. 
foro conscientiae, i. 614. 
fraudem legis, i. 614. 
gremio legis, i. 614. 
gross, i. 614. 
invitum, i. 614. 
judicio, i. 614. 
jure, i. 614. 
limine, i. 614. 
litem, i. 614. 
loco parentis, i, 614. 
mitiori sensu, i. 614. 
mora, i. 614. 


nubibus, i. 614. 
nullo est eratum, i. 614. 
odium spoliatoris, i 614. 
pari causa, i. 615. 
delicto, i. 615. 
materia, i. 615. 

perpetuam rei memoriam, i. 615. 
patrimonio, thing, ii. 586. 
personam, i. 615. 

injunction operates only, i. 634. 
posse, i. 615- 
praesenti, i. 615. 
principio, i. 615. 
propria persona, i. 615. 
re, i, 615. 
rebus, i. 615. 
rem, i. 615. 
rerum naturae, i. 615. 
solido, i. 615; ii* 532. 
statu quo, i. 615. 
terrorem, i. 616. 

populi, i. 616. 
tolidem verbis, i. 616. 
toto, i. 616. 
transitu, i. 616. 
vadio, i. 616. 
ventre sa mere, i. 616. 
wait, lying, ii. 91. 
witness whereof, i. 616. 

Inadequate price, i. 616. 

Inadmissible, i. 617. 

Inalienable, i. 617. 
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Incapacity to sue in equity, partial, ii. 289. 
Incendiary, i. <>17* V. *4ri0» 
inception, i. 617. 

Incest, i. 617. 

Iik h, i. 617* 

Inchoate, i. 617. 

Incident, i. 617. 

Incipitur, i. 617. 
inclusive, i. 617. 

Income, i. 618, 

1 "[compatibility, i. 618. 

^competency, i. 618. 

of judge, i. 618. 
witness, i. 618. 

Incontinence, i. 619. 

Inconclusive, i. 618. 

Incorporation, i. 318, 619. V. Corporation. 
Incorporeal, i. 619. 

hereditament, i. 619. 
property, i. 619; ii. 394, 423. 
Inculpate, to, i. 619. 

Incumbent, i. 619. 

Incumbrance, i. 619. 

Indebitatus assumpsit, i. 619; ii. 277. V. Pactum 
const it ut a pecunia. 

Indebtedness, i. 620. 

Indebiti solutio, i. 619; ii. 412. 
indecency, i. 620. 

when a nuisance, ii. 248. 

Indefeasible, i. 620. 

Indefensus, i. 620. 

Indefinite, i. 620. 

failure of issue, i. 620. 
legacy, ii. 19. 
number, i. 620. 
payment, i. 620. 

Indemnity, i. 620. 

Indenture, i. 620. V. Deed . 

Independence, i. 621. 

Independent contract, i. 306, 621. 

covenant, i. 347. 

Indian, i. 621. 

tribe, i. 621. 

Indeterminate, i 621. 

obligation, ii. 255. 

Indiana, limitation of actions in, ii, 54 
letters testamentary in, ii. 36. 
lien of judgments in, ii. 47. 
government of, i. 621. 
acknowledgment of deeds in, i. 53. 
Indians, not citizens, ii. 199. 

Indicia, i. 623. 

Indicted, i. 624. 

Indiction, i. 624. 

Indictment, i. 624. 

bill of, i. 179. 

Indictor, i. 625. 

Indifferent, i. 625. 

Indivisum, i. 625. 

Indivisible, i. 625. 

obligation, ii. 255. 

Indirect evidence, i. 625. 

Indorse, to, i. 625. 

Indorsee, i. 626. 

Indorsement of a warrant, i. 626. 

writing, i. 626. 1 • 
bill, i. 626. 
conditional, i. 626 
full, I. 626. 
blank, i. 626. 

Indorser, i. 627. 


I Inducement, i. 627, 

or motive, i. 627. 

Induclae legales, i. 627. 

Induction, i. 627. 

Indulgence, i. 627. 

Ineligibility, i. 627. 

Inevitable accident, i. 628. 

Infamis, i. 628. 

Infamy, i. 628. 

effect of, on witness, it. 661, 

Infancy, i. 628. 

Infant, i. 629. 

when of age, i. 628. 
what he may do, i. 629. 
when punishable for crime, i. 429, 629. 
in ventre sa mere, i. 533, 582, 616. 
may contract for necessaries, ii. 207. 
when bound by his contract, ii. 283. 
confirmation of contract by, i. 268. 
how to sue and be sued in equity, ii. 289 
must give notice of dishonor of a bill, it. 
242. 

Infanticide, i. 181, 629. 

Infeoffment, i. 630. 

Inference, i. 670. 

Inferior, i. 630. 

courts, i 630. 

Infidel, i. 630. V. Atheist. 

not a competent witness, ii. 660. 

Infirm, i. 630. 

Infinite distress, i. 437. 

Influence, i. 630. 

Informality, i. 630. 

Information, i. 631. 

in the nature of a quo warranto, i 
631. 

bill of, i. 173. 

Informal issue, i. 669. 

Informatus non sum, i. 631. 

Informer, i. 631. 

when a competent witness, i. 631; iw 
479. 

liable to an action, ii. 198. 
Infortiatum, i. 631. 

Infra, i. 631. 

aetatem, i. 631. 
corpus comitatus, i. 632. 
dignitatem curi®, i. 632. 
hospitium, i. 632. 
prassidia, i. 632. 

Infraction, i. 632. 

Infusion, i. 385, 632. 

Ingenui, i. 632. 

Ingratitude, i. 632. 

Ingress, i. 632. 

Ingres9ii, i. 632. 

Ingrossing, i. 632. 

Inhabitant, i. 632. 

M r hen citizen, i. 632. 
not, i. 633. 

Inherent power, i. 633. 

Inheritance, i. 633. 

Inhibition, i. 633. 

Inimicus, i. 468. 

Iniquity, i. 633.. 

Initial, i. 633. 

Initials, legatee named by, ii. 26. 

Initialia testimonii, i. 634 
Initiate, i. 634. 

Initiative, i. 634. 

Injunction, i. 634. 
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Injunction, remedial, i. 634, 
judicial, i. 63t5. 
common, i. 634. 
perpetual, i. 635. 
special, i. 634. 
temporary, i. 635. 
for what causes granted, i. 634. 
interdict resembles an, i. 635. 
granted to prevent litigation, ii. 79. 
Injuria absque damno, i. 636. 

Injurious words, i. 636. 

Injury, i. 636. 

in the civil law, i. 637. 

Injustice, i. 637. 

Inland, i. 637. 

bill of exchange, i. 192. 

Tnlagare, i. 637. 

Imnate, i. 637. 

Inn, i. 637. 

Innavigable, i. 638. 

Inner barrister, i. 159. 

Innings, i. 638. 

Innkeeper, i. 638. 

rights of, i. 638. 
duties of, i. 638. 
when liable to guest, i. 572. 

Innocence presumed, i. 195, 638. 

Innominate contracts, i. 639. 

Innotescimus, i. 639. 

Innovation, i. 639. 

Inns of court, i. 639. 

Innuendo, i. 639. 

Inofficious, i. 640. 

Jnops consilii, i. 640. 

Inquest, i. 64 0. 

Inquiry, writ of, i. 640. 

court of, i. 327. 

Inquisition, i. 640. 

Inquisitor, i 640. 

Imollment, i. 610. 
insane, i. 640. 

persons cannot contract, ii. 283. 

Insanity, i. 4510 ; ii, 90, 91. 
moral, ii. 188. 
mania, ii. 103. 
presumed to continue, ii. 89. 
revokes agency, i. 84; ii. 478. 
Inscription, i. 641. 

1 nscriptiones, i 641. 

Insensible, i. 641. 

Insidiatores viarum, i. 641. 
lnsimul computassent, i. 641. 

Insinuation, i. 641. 

Insolvency, i. 641. 

who to sue on, ii. 288. 

Insolvent, i. 641. 

bank, effect of payment in bills of, ii. 
321. 

differs from bankrupt, i. 157. 
Inspection, i. 642. 

trial by, ii. 603. 

Inspector, i. 642 
Inspeximus, i. 642. 

Installation, i. 642. 

Instalment, i. 642. 

debt due by, when presumed to be 
paid, ii. 609. 

Instance, i. 642. 

court i. 326, 642. 

Instant, i. 642. 

Instar, i. 643. 


I Instanter, i. 643. 

Instigation, i. 643. 

Institor, i. 643. 

Institute, i. 643. 

to, i. 643. 

Institutes of Coke, i. 643. 

Caius, i. 643. 

Justinian, i. 643- 
Theophilus, i. 643. 

Instituted executor, i. 497. 

Institution, i. 643. 

of heir, i. 644. 
political law, i. 644. 
practice, i. 644. 

Instructions, French law, i. 644. 

in commerce, i. 644. 
practice, i. 644. 

Instrument, i. 644. 

Instrumenta, i. 644. 

Insula, i. 644. 

Insufficiency, i. 645. 

Insuper, i. 645. 

Instrumentary witness, ii. 661. 

Insurable interest, i. 645. 

Insurance, i. 645. 

marine, i. 645. 
fire, i. 645. 
on lives, i. 646. 
brokers, i. 194. 
double, i. 447. 
warranty in, ii. 643. 

Insured, i. 646. 

Insurer, i. 646. 

not liable for remote causes of .oss, i. 211. 
Insurgent, i. 646. 

Insurrection, i. 646. 

Intakers, i. 647. 

Integer, i. 647. 

Intended to be recorded, i. 647. 

Intendant, i. 467. 

Intendment of law, i. 647. 

Intention, i. 647. 

of testator to guide in the construction 
of will, ii. 17. 
required in a crime, i. 647. 

contract, i. 647. 
will, i. 647. 

when not punishable, i. 647. 

Intent, common, i. 252. 

Inter, i. 648. 

alia, i. 648. 

alios, i. 648. 

commoning, i. 648. 

canem et lupum, i. 648. 

partes, i. 648. 

se, i, 648. 

vivos, i. 648. 

Intercourse, i. 648. 

Interchangeably, i. 648. 

Interdict, i. 648. 

Interdicted of fire and water, i. 649. 

Interdiction, i. 649. 

Interesse termini, i. 651. 

Interest in estates, i. 651. 

contracts, i. 651. 
insurable, i. 651. 
in evidence, i. 651. 

test of, i. 651. 
policy, ii. 348. 
for money, i. 652- 
who must pay, i. 652. 
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Interest, who entitled to, i. 652. 

on what claims allowed, i. 653. 
goods sold and delivered, i. 653. 
notes and bills, i 653. 
an account stated, i. 653. 
arrears of annuity, i. 653. 
deposit by a purchaser, i. 653. 
purchase money, i. 653. 
judgment debt, i. 653. 
money paid by mistake, i. 653. 

obtained by fraud, i. 653. 
rent, i. 653. 

cannot be distrained for, i. 433. 
legacies, i. 654. 

specific, i. 654. 
general, i. 654. 
quantum of, i. 655. 
during what time paid, i. 655 
war, i. 655. 
simple, i. 655. 
compound, i. 655. 

given beyond penalty of a bond, i. 656. 

foreign, when allowed, i. 656. 

how computed, i. 656. 

when barred, i. 656. 

rate of, in the several states, i. 657. 

marine, i. 658; ii. 107, 370. 

Interim 9 i. 658. 

Interior forum, i. 544. 

Interlineation, i. 659. 

effect of, ii. 16. 

Interlocutory, i. 659. 

judgment, i. 678. 

Interlopers, i. 659. 

International, i. 659. 

Internuncio, i. 659. 

Internal justice, i. 687. 

International law, i. 685; ii. 10, 11 
Interpolation, i. 659. 

Interpleader, i. 659. 

Interpretation, i. 659. 

Interpreter, i. 661. 

not bound to testify, i. 661. 
Interregnum, i. 661. 

Interrogatoire, i. 661. 

Interrogatories, i. 661. 

demurrer to, i. 404. 

Interruption, i. 661. 

natural, i. 661. 
civil, i. 661. 

Interval, i. 662. 

Intervention, i. 662. 

Intestable, i. 662. 

Intestacy, i. 662. 

Intestate, i. 662. 

Intimation, i, 662. 

Intoxication, effect of, i. 451. 

Introduction, i. 662. 

Intromission, i. 663. 

Intronisation, i. 663. 

Intruder, i. 663. 

Intrusion, i. 663. 

Inundation, i. 663. 

Inure, i. 663. 

Invalid, i. 663- 
Invasion, i. 663. 

Invention, i. 663 

when dedicated to public use, i. 386. 
patents for, ii. 303. 

Inventionea, i. 663. 

Inventor, i. 663. 


Inventory, i. 664. 

benefit of, i. 166, 5S3. 

of goods distrained to be made, l. 437* 

Invest, to, i. 664. 

Investiture, i. 664. 

Inviolability, i. 664. 

Invito domino, i. 664. 

Invoice, i. 664. 

book, i. 665. 

Involuntary, i. 665. 

ignorance, i. 599. 
obligation, i. 544. 

Iowa, government of, i. 665. 

Ipse, i. 666. 

Ipso facto, i. 666. 
jure, i. 666. 

Ire ad largum, i. 666. 

Irony, i. 666. 

Irregular, i. 667. 

deposit, i. 407, 667. 
heir, i. 583. 

Irregularity, i. 667. 

Irrelevancy, ii. 428. 

Irrelevant evidence, i- 667. 

Irreplevisable, i. 667. 

Irresistible force, i. 667. 

Irrevocable, i. 667. 

Irrigation, i. 667. 

Irritancy, i. 667. 

Island, i. 667. 

Issint, i. 668. 

Issuable, i. 667. 

Issue, kindred , i. 668. 
legacy to, ii. 22. 

to entitle the husband to c irtesy, Jbere 
must have been, i. 47S. 
pleading, i. 663. 
differs from traverse, ii. 597. 
material, i. 669. 
immaterial, i. 606, 668. 
in fact, i. 668. 
in law, i. 668. 
general, i. 669; ii. 606. 
special, i. 669; ii. 538. 
common, i. 669. 
formal, i. 669. 
informal, i. 669. 
actual, i. 669. 
feigned, i. 669. 
roll, i. 670 
joinder of, i. 672. 

Issues, i. 670. 

Isthmus, i. 670. 

Ita est, i- 670. 
quod, i. 670. 

Item, i. 670. 

Itinerant, i. 670. 

justices, i. 688. 

Iter, i. 670; ii. 647. 

J. 

Jactitation of marriage, i. 670. 

Jactura, i. 670. 

Jail, i. 554, 670. V. Gaol , Priton 

Jeofaile, i. 670. 

Jeopardy, i. 671. 

Jerguer, i. 671. 

Jettison, i. 671. 

Jeux de bourse, i. 671. 

Jews, i. 671. 
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Jewels buried with the dead, who is the owner 
of, i. 568, 569. 

Job, i. 671 

Jobber, i. 671. 

Jocalia, i. 671. 

Joinder of actions, i. 671. 

demurrer, i. 672. 
issue, i. 672. 
parties to actions, i. 672. 
non, ii. 235. 

Joint, i. 673. 

authority, how executed, i. 146. 
agents, powers of, i. 84, 85. 
contract of, i. 673. 
covenant, i. 347. 
obligation, ii. 256, 532. 
executors, i. 673. 

owners of ships, when not partners, ii. 295. 

right of majority of, ii. 276 
obligors, i. 615. 
obligees, i. 615. 
tenants i. 480, 674; ii. 574. 

when not partners, ii. 295. 
how to distrain, i. 433. 
trustees, i. 674. 
stock banks, i. 673. 

Jointress, i. 674. 

Jointure, i. 674. 

Jour, i. 674. 

Journal of a ship, i. 674. 

merchant, i. 674. 
legislature, i. 674. 

Journeys account, i. 675. 

Judex, i. 675. 

L a que, i. 675. 
ad quern, i. 675. 

Judge, i. 675. 

impartiality of, i. 675. 
protection of, i. 675. 
advocate, i. 676. 

presumed to know the law, i. 448- 
cannot decide his own causes, i. 618. 
bound to grant a habeas corpus, i. 575. 
may be removed by address, i. 69 

Judge’s certificate, when given, i. 214. 
notes, i. 676. 

Judges, equality of, i. 471. 

how to decide when divided, i. 439. 
list of, of supreme court, ii. 561. 

Judgment, i. 676. 

form of, n. 2, i. 676. 

when and how given, n. 3, l. 676. 

kinds of, n. 6, i. 676. 

in assumpsit, n. 9, i. 677. 

case, n. 10, i. 677. 
of cassetur breve, n. 11, i. 677. 
by confession, n. 12, i. 677. 
contradictory, n. 13, i. 677. 
in covenant, n. 14, i. 677. 

debt, n. 15, i. 677. 
by default, n. 18, i. 677. 
in detinue, n. 20, i. 677. 

error, iu 21, i. 677. 
revocatur, n. 21, i. 677. 
final, n. 22, i. 677. 
interlocutory, n. 24, i. 678. 
of nil capiat, n. 28, i. 678. 

dicit, n. 29, i. 678. 
nolle prosequi, n. 30, i. 678. 
non obstante veredicto, n. 31, i. 678. 
by non sum informatus, n. 33, i. 678. 


Judgment, of non pros, n. 34, i. 678. 

suit, n. 35, i. 679. 
quod computet, n. 39, i. 47, 679. 

recuperet, n. 40, i. 679. 
in replevin, n. 41, i. 679. 
of respondeat ouster, n. 48, i. 679. 

retraxit, n. 49, i. 680. 
n trespass, n. 50, i. 680. 

trover, n. 51, i. 680. 
of capiatur, n. 52, i. 680. 

misrecordia, n. 53, i. 6S0. 
quod partitio fiat, n. 55, i. 680. 

partes replacitent, n. 56, i. 680. 
arrest of, i. 680, 
roll, i. 680. 
accumulative, i. 50. 
ad sequendem solum, ii. 520* 
false, i. 511. 
foreign, i. 538. 

how proved, i. 538. 
effect of, i. 488. 
lien of, ii. 47. 
interest on, i. 653. 

may be set off against judgment, n. 
519. 

Judicature, i. 680. 

Judices pedaneos, i. 680. 

Judicial, i. 681 

confessions, i. 681. 
conventions, i. 681. 
injunction, i. 635. 
interdiction, i. 649 
mortgage, i. 681: ii. 191. 
offices, ii. 259. 
proof, ii. 393- 
sale, i. 681. 
sequestration, i. 407. 
writ, i. 634, 681. 

to make perjury, the oath must be, ii. 331. 
Judiciary, i. 681. 

Judicium Dei, i. 681. 

Judicio de conc n rso, i. 681. 

Junior, i. 682. 

Juniperus sabina, i. 682. 

Jura personarum, i. 682. 
rerum, i. 682. 
summa imperii, i. 682. 

Juramentae corporalia, i. 682. 

Juramentum judiciale, i. 682. 

Jurat, i. 682. 

Jurata, i. 682. 

Jurats, i. 683. 

Jure, i. 683. 

Juridical, i. 683. 

days, i. 683. 

Jurisconsult, i. 683. 

Jurisdiction, i. 683. 

original, i. 683; ii. 273. 
appellate, i. 683. 
concurrent, i. 683. 
exclusive, i. 693. 
assistant, i. 683. 
clause, i. 683- 
of admiralty, i. 73. 
contentious, i. 302. 
voluntary, i. 302. 

courts cannot be ousted of their, i. 
326. 

of grand jury, i. 566. 
senate as a court, i* 328- 
supreme court, i. 329. 
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Jurisdiction of supreme court, original, i. 329. 

appellate, i. 329. 
circuit court, i. 334. 

at law, i. 334. 
criminal, i. 338. 
in equity, i. 33S. 
original, i. 334 
appellate, i. 337. 
district court U. S., i. 338. 

civil, i. 338. 
criminal, i. 341. 
territorial courts, i. 342. 

Jurisprudence, i. 684; ii. 535. 

medical, ii. 153. 

Jurist, i. 6S4. 

Juror, i. 684. 

when to be challenged, i. 217. 
when not a competent witness, ii. 660. 
withdrawing a, ii. 657. 

Jurors, non, ii. 235. 

misbehaviour of, ii. 168. 

Jury, i. 684. 

box, i. 6S4. 
grand, i. 565. 

jurisdiction of, i. 566* 
list of, i. 684. 
party, ii. 297. 
trial by, ii. 602. 

may be discharged on the ground of neces¬ 
sity, i. 426. 

Jus, i. 6S4. 

abutendi, i. 684 

accrescendi, i. 480, 684; ii. 293 

ad rem, i. 685. 

aquaeductus, i. 685. 

civile, i. 635. 

civitatis, i. 685. 

cloacae, i. 685. 

dare, i. 685. 

dicere, i. 685. 

deliberandi, i. 685. 

disponendi, i. 685. 

duplicatum, i. 685. 

feciale, i. 685. 

fiduciarum, i. 685. 

gentium, i. 685. 

gladii, i. 685. 

habendi, i. 6S6. 

incognitum, i. 686 

legitimum, i. 6S6. 

mariti, i. 686. 

merum, i. 686. 

patronatus, i. 686. 

personarum, i. 686. 

precarium, i. 686. 

postliminii, i. 686. 

projiciendi, i. 686. 

protegendi, i. 686. 

quaesitum, i. 686. 

in re, i. 686. 

relicta, i. 686. 

rerum, i. 686. 

strictum, i. 686. 

utendi, i. 686. 

Jast, i. 686. 

Justice, i. 686. 

kinds of, i. 686. 
commutative, i. 254. 
distributive, i. 438. 

Justices, i. 687. 

in eyre, i. 687. 


Justices of the peace, i. 687. 

Justiciar or justicier, i. 689. 

Justiciarii itinerantes, i. 688, 
residentes, i. 683. 

Justiciary, i. 688. 

Justicies, i. 688. 

Justifiable homicide, i. 538, 688. 

Justification, i. 688. 

when necessity is a, ii. 208. 
plea of, ii. 342. 

Justificators, i. 689. 

Justifying bail, i. 689. 

K. 

Kentucky, i. 690. 

acknowledgment of deeds for lands in^ 
i. 53. 

lien of judgments in, ii. 48. 
letters testamentary in, ii. 36. 
limitation of actions in, ii. 55, 

Keelage, i. 690. 

Keels, i. 690. 

Keeper of gaol, i. 554. 

Key, a wharf, i. 690. 
of a house, i. 690. 
accessory of house, i. 45. 
effect of delivering, i. 398; ii. 568, 595. 
Keyage, i. 690. 

Kidnapping, i. 690. 

Kilderkin, i. 691. 

Kindred, i. 80, 691. 

King, i. 691. 

’s Bench, i. 691, 327. 

Kingdom, i. 691. 

Kintlidge, i. 692. 

Kirby’s Quest, i. 692. 

Kissing, i. 692. 

Knave, i. 692. 

Knight’s fee, i. 692. 

service, i. 692. 

Knowingly, i. 692. 

Knowledge, i. 692. 

L. 

Label, ii. 3. 

Labor, ii. 3. 

Laches, ii. 3. 

Lading, bill of, i. 179; ii. 426, 647. 

Lady’s Friend, ii. 3. 

Laesae majestatis, crimen, ii. 14. 

Laga, ii. 3. 

Lagan, ii. 3. 

Lairesite, ii. 3. 

Laity, ii. 3. 

Lamb, ii. 3. 

Land, ii. 3, 4. 

mark, ii. 4. 
office, general, i. 556. 
tenant, ii. 4. 

Landlord, obligatory of, ii. 4. 
rights of, ii. 4. 

when entitled to fixtures, i. 530 
may enter to distrain, i. 470. 
when to make repairs, ii. 447* 

Language, ii. 4. 

in pleadings, ii. 5. 
contracts, ii. 5. 
diplomacy, ii. 5. 
technical, ii. 572. 

in what, an indictment must be, i. 624 
Languidus, ii. 5. 
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Lapse, ii. 5. 

ecclesiastical, i. 79. 

Lapsed legacy, ii. 6, 19. 

Larceny, ii. 6. 

constructive, i. 299. 

what taking required to make, ii. 570. 

Large, ii. 6. 

La9 partidas, ii 6. 

Lascivious carriage, ii. 6. 

Last sickness, ii. 7. 

Latent, ii. 7. 

ambiguity, ii. 302. 

Latin used in pleadings, ii. 5- 

Latitat, :i. 7. 

Launches, ii. 7. 

Laura Bridgman, a person deaf, dumb, and blind, 
i. 598. 

Law, ii. 7. V. Laws . 
arbitrary, ii. 8. 
canon, ii. 8. 
common, i. 252; ii. 9. 
criminal, ii. 9. 
international, ii. 9 
martial, ii. 9. 
merchant, ii. 10. 
municipal, ii. 10. 
of nature, ii. 10. 
penal, ii. 12. 
positive, ii. 12. 
prospective, ii. 12. 
public, ii. 12. 
private, ii. 12. 
retrospective, ii. 12. 
statute, ii. 12. 
unwritten, ii. 12. 
written, ii. 12. 
civil, i. 232 ; ii. 8. 
foreign, i. 538; ii. 9. 
of a sister state, how proved, i. 539. 
act of, i. 64. 

of nations, i. 685; ii. 10. 
intendment of, i. 647. 

Lawful, ii. 12. 

to constitute perjury, the oath must be, 
ii. 331. 

Lawless, ii. 12. 

Laws, ex post facto, ii. 12. 

of the Twelve Tables, ii. 13. 

Hanse towns, 13. 

Oleron, ii. 13. 

Wisbuy, ii. 13. 

Rhodian, ii. 15. 

Lawyer, ii. 14. 

Lay, ii. 14. 
to, ii. 14. 

damages, ii. 14. 
corporation, ii. 14. 
days, ii. 14. 
people, ii. 14. 

Layman, ii. 14. 

Lazaret, ii. 14. 

Le roi s’avisera, ii. 14. 
le veut, ii. 14. 
veut en deliberer, ii. 14. 

Guidon de la mer, i. 572. 

Lead to uses, to, ii. 14. 

Leading, ii. 14. 

counsel, ii. 14. 
question, ii. 14, 402. 

when to be put, i. 355; ii. 14. 

League, measure, ii. 14. 


League, contracts , ii. 15. 
offensive, ii. 15. 
defensive, ii. 15. 
marine, ii. 107. V. Cannon Shot • 
of simple amity, ii. 15. 

Leakage, ii. 15. 

Leal, ii. 15. 

Leap year, i. 182; ii. 15. 

Lease, ii. 15. 

form of, ii. 16. 
and release, ii. 16. 

Leaseholds, what, ii. 16. 

Leave of court, ii. 16. 

Ledger, use of, ii. 17. 

book, what, ii, 1 

Left-sided brother, i. 194. 

Legacy, ii. 17. 

kinds of, ii. 17. 

general, ii, 17. 

specific, ii. 17, 540. 

residuary, ii. 17. 

absolute, ii. 17. 

for life, ii. 17. 

vested, ii. 18. 

contingent, ii. 18. 

out of what fund payable, ii. 18. 

to whom to be paid, ii. 18. 

in Louisiana, ii. 19. 

kinds of, ii. 19. 
accumulative, ii. 19. 
additional, ii. 19. 
alternative, ii. 19. 
conditional, ii. 19. 
demonstrative, ii. 19. 
indefinite, ii. 19. 
lapsed, ii. ]9. 
modal, ii. 19. 
pecuniary, ii. 19. 
residuary, ii. 19. 
to a class, ii. 20. 

natural children, ii. 21. 
a man and his heirs, ii. 22. 
legitimate children, ii. 21. 
issue, ii. 22. 
relations, ii. 22. 
relations by marriage, ii. 23. 
next of kin, ii. 23, 24. 
legal representatives, ii. 23, 24, 
executors, ii. 23. 
descendants, ii. 23. 
servants, ii. 24. 
family, ii. 24, 25. 
when payable, ii. 18. 
how lost, ii. 18. 

by abatement, ii. 18. 

ademption, i. 69; ii. 18 
lapse, ii. 18. 
to whom payable, ii. 18. 

a class, who entitled to, i. 233. 
election of a, i. 461. 
interest on, i. v 654. 

Legal, ii. 19. 

assets, i. 133. 
consideration, i. 278. 
covenant, i. 348. 
estate, ii. 20. 
heir, i. 583. 
liens, ii. 48. 

memory, presumption of, ii- 371. 
mortgage, ii. 189, 190. 
personal representative, ii. 461. 
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Legal representatives, legacy to, ii. 23. 
rights, ii. 4S4. 
right of redemption, i. 473. 

Legalis homo, ii. 26. 

Legalization, i. 20. 

Legantine constitutions, ii. 26. 

Legatary, ii« 26. 

Legate, ii. 20. 

Legati a latere, ii. 20. 
missi, ii. 20. 
nati, ii. 20. 

Legatee, ii. 20. 

who may be, n. 3, ii. 20, 652. 

legitimate children, n. 4, ii. 

20 . 

natural children, n. 9, ii. 21. 
a man and his heirs, n. 15, 
ii. 22. 

issue, n. 17, ii. 22. 
relations, n, 20, ii. 22. 
next of kin, n. 24, ii. 23. 
nearest of kin, n. 27, ii. 23. 
representatives, n. 28, ii.23. 
a man and his executors, n. 
33, ii. 23. 

to descendants, n. 35, ii. 23. 
a family, n. 36, ii. 24. 
servants, n. 37, ii. 24. 
a class, n. 42, ii. 24. 
one wrongly named, n. 45, 
ii. 25, 170, 178. 
one wrongly described, n. 
46, ii. 25. 

one imperfectly described, 
n. 50, ii. 26. 
residuary, ii. 468. 
when to elect, i. 461. 

Legation, ii. 26. 

secretary of, ii. 507. 

Legatory, ii. 26 . 

Legislative power, ii. 26. 

how vested in U. S., ii. 27. 

Legislator, ii. 26. 

Legislature, ii. 26. 

may punish for contempt, i. 302. 
Legitimacy, ii. 27. 

presumed, i. 46. 

not affected by declaration of parents, 
ii. 31S. 

Legitimate, ii. 27. 

child, i. 226. 

Legitimation, ii. 27. 

Legitime, ii. 27. 

Legislation on naturalization, ii. 200. 

T euder, ii. 28. 

rights of, ii. 28. 
duties of, ii. 28. 

Leprosy, charge of, is slander, ii. 528. 

Lesion, ii. 29. 

Lessee, ii. 29. 

rights of, ii. 29. 
duties of, ii 29. 
for what chargeable, ii. 29. 

Lessor, ii. 29. 

when to make repairs, ii. 447. 

Lestage, ii. 29. 

Let, wbat, ii. 29. 
to, ii. 29. 

Letter of attorney, ii. 31, 38S. 

when revocable, ii. 31, 477. 
not, ii. 31. 


Letter book, when evidence, ii. 31. 
carrier, duties of, ii. 31. 
commercial, ii. 30. 

how transmitted, ii. 30. 
contracts formed by, ii. 30. 
property in, ii. 31. 
right of writer of, ii. 31. 
contracts , ii. 31. 
civil law , ii. 31. 
who is owner of, ii. 3l. 
of advice, ii. 31. 

creaence, what, u. 32. 

to whom given, n. 32. 
credit, what, ii. 32. 

rights of bearer of, ii. 33. 
when to be protested, ii. 33. 
license, ii. 33. 
a locator, ii. 31. 
of marque and reprisal, ii. 33. 
missive, ii. 33. 
monitor)', ii. 1S6. 
of recommendation, ii. 33. 
recall, ii. 33. 
recredentials, ii. 33. 
rights of, ii. 31. 

Letters, what, ii. 31. 

ad colligendium bona defuncti, ii. 33. 
close, ii. 33. 
dead, i. 374. 
of administration, ii. 34. 
patent, ii. 33. 
of request, ii. 34. 
rogatory, ii. 34. 
sending threatening, ii. 587. 
of suspension, ii. 567. 
testamentary and of administration, ii. 34. 
kinds of, n. 2, ii. 34. 
effect of, n. 3, ii. 34. 
in Alabama, n. 6, ii. 35. 
Arkansas, n. 7, ii. 35. 
Connecticut, n. S. ii. 25. 
Delaware, n. 9, ii. 35. 
Florida, n. 10, ii. 36. 
Georgia, n. 11, ii. 36, 
Illinois, n. 12, ii 36. 
Indiana, n. 13, ii. 36. 
Kentucky, n. 14. ii. 36 
Louisiana, n. 15, ii. 36. 
Maine, n. 16, ii. 36. 
Maryland, n. 17, ii. 36. 
Massachusetts, n. IS, ii. 

36. 

Michigan, n. 19, ii. 37. 
Mississippi, n. 20, ii. 37. 
Missouri, n. 21, ii. 37. 
New Hampshire, n. 22, 
ii. 37. 

New Jersey, n. 23. ii. 37 
New York, n. 24, ii. 37. 
North Carolina, n. 25, ii. 

37. 

Ohio, n. 27, ii 38. 
Pennsylvania, n. 28, ii. 

38. 

Rhode Island, n. 29, ii. 3S 
South Carolina, n. 30, ii. 
38. 

Tennessee, n. 31, ii. 38. 
Vermont, n. 33, ii. 39. 
Virginia, n. 34, ii. 39 
Levant et coucbant, ii. 39. 
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Levari facias, writ of, ii. 39. 

Levitical degrees, ii. 39. 

Levy, ii. 39. 

Levying war, what, ii. 40. 

Lex, ii. 40. 

falcidia, ii. 28, 40. 
fori, ii. 40. A 

loci, i. 244, 296; ii. 40. 
longobardorum, ii. 40. 
mercatoria, ii. 40. 
scripta, ii. 12. 
non scripta, ii. 12. 
talionis, ii. 40. 
terrae, ii. 41. 

Ley, ii. 41. 

gager, ii. 41. 

Liability, what, ii. 41. 

of executor, ii. 41. 
husband, ii. 41* 
master, ii. 41. 
agent, i. 86. 

Libel, practice, ii. 41. 

requisites of, ii. 41. 
crime, ii. 42. 

publisher of, how far liable, ii. 43. 
when an effigy is a, i. 458. 
defence in action for a, ii. 179* 
of accusation, ii. 43. 

Libellant, ii. 43. 

Libeliee, ii. 43. 

Liber, ii. 43. 

assisarum, ii. 43. 
feudorum, ii. 44. 
homo, ii. 44. 

Liberate, ii. 44. 

Liberation, ii. 44. 

Liberti or libertini, ii. 44. 

Liberties, ii. 44. 

Liberty, ii. 44. 

civil, ii. 44. 
natural, ii. 44. 
personal, ii. 44. 
political, ii. 44. 
a territory, ii. 44. 
of the press, ii. 45. 
speech, ii. 45. 

Liberum tenementum, pleading, ii. 45. 

estates, ii. 45. 

License, contracts , ii. 45. 
express, ii. 45. 
implied, ii. 45. 

coupled with an interest, ii, 45. 
international law , ii. 46. 
effect of, ii. 46. 
pleading, ii. 46. 
to print, i. 612. 

Licensee, ii. 46. 

Licentia concordandi, i. 526 ; ii. 46. 

loquendi, ii. 46. 

Licet, ii. 46. 

Scepius requisitus, ii. 46. 

Lieitatiorj, ii. 46. 

Lidford law, ii. 46. 

Lie, to, ii. 46. 

Liege, ii. 46. 

poustie, ii. 46. 

Lien, ii. 46. 

particular, ii. 47* 
general, ii. 47. 
how acquired, ii. 47. 
lost, ii. 47. 


Lien, effect of, ii. 47. 

of judgments, ii. 47. 
legal, ii. 48. 
equitable, ii. 48. 

of mechanics and material men, ii. 4S. 
purchase money, when a, ii. 48. 
on goods for freight, i. 550. 

Lieu, ii. 48. 

Lieutenant, ii. 48. 

Life, ii. 48. 

annuity, ii. 49. 
assurance, ii. 49. 
commencement of, ii. 49. 
continuance of, ii. 49. 
presumption of, i. 376 ; ii. 49. 
breath when a sign of, i. 192. 
estate, ii. 49. 

how created, i. 477. 
incidents to, i. 477. 
in personal property, ii. 17, 18* 
rent, ii. 49. 
tenant for, ii. 573. 

Ligan, ii. 49. 

Ligeance, ii. 49. 

Lighterman, ii. 49. 

Lighters, ii. 49. 

Lights, ii. 49. 

who entitled to, i. 89, 101. 

Limbs, ii. 49. 

Limitation of actions, ii. 50. 

in United States, n. 4, ii. 50. 
Alabama, n. 8, ii- 51. 

Arkansas, n. 17, ii. 51. 
Connecticut, n. 30, ii. 52. 
Delaware, n. 37, ii- 53. 

Florida, n. 47. ii. 53. 

Georgia, n. 50, ii. 54. 

Illinois, n. 54, ii. 54. 

Indiana, n. 56, ii. 54. 

Kentucky, n. 62, ii. 65. 

Louisiana, n. 65, ii. 65. 

Maine, n 88, ii. 57. 

Maryland, n 92, ii. 57. 
Massachusetts, n. 96, ii. 58. 
Michigan, n. 116, ii. 59. 

M ississippi, n- 148, ii. 61. 
Missouri, n. 157, ii. 62. 

New Hampshire, n. 163, ii. 62. 
New Jersey, n. 165, ii. 63. 

New York, n. 180, ii. 64. 

North Carolina, n. 189, ii. 66. 
Ohio, n. 196, ii. 68. 

Pennsylvania, n. 210, ii. 69. 

Rhode Island, n. 218, ii ^0. 

South Carolina, n. 220, ii. 71. 
Tennessee, n. 226, ii. 71. 

Vermont, n. 235, ii. 72. 

Virginia, n. 275, ii. 76. 
for violating copyright, i. 317. 
plea of act of, i. 64. 
of estates, ii. 50. 

difference between limitation and con¬ 
dition, ii. 50. 

Limited partnership, ii. 294. 

Line in descents, i. 555; ii. 76. 
measures, ii. 77. 
estates , ii. 77. 

Lineage, ii. 78. 

Lineal, ii- 78. 

warranty, ii. 78, 642. 

Lines, consentible, ii. 78. 
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Liquidated, ii. 78. 

damages, i. 366; ii. 78,323. 

Liquidation, ii. 78. 

Lira, ii. 78. 

Lis, ii. 78. 

mota, ii. 79. 
pendens, ii. 78. 

List, ii. 79. 

civil, i. 232. 

Listers, ii. 79. 

Literal contract, ii. 79. 
proof, ii. 82. 
interpretation, i. 660. 

Literary property, ii. 79. 

Litigant, Li. 79. 

Litigation, ii, 79, 

Litigiosity, ii. 79. 

Litigious, ii. 79. 

rights, ii. 79. 

Litis contestatio, ii. 80. 

Litispendence, ii. 80. 

Litre, ii. 80. 

Livery, ii. SO. 

of seisin, ii. 60. 

Lives, insurance of, i. 646. 

Livre tournois, ii. 80. 

Loadmanage, ii. 60. 

Loan, ii. 80. 

for consumption, ii. 80. 
use, ii. 81. 

required to constitute usury, ii. 80. 
duty of borrower, i. 188. 
maritime, ii. 107. 

Local, ii. 82. 

action, ii. 82. 
courts of U. S., i. 331. 

Locality, ii. 82. 

Locatio, i. 586 ; ii. 82. 

mercium vehendarum, in 82. 
conductio, ii. 82. 
operis, i. 586; ii. S2. 

faciendi, i. 586; ii. 82. 
rei, i. 596; ii. 82. 

Location, contracts , ii. 83. 
estates, ii. S3. 

Locator, ii 83. 

Lock-up house, ii. 63. 

Locus, ii. 83. 

contractus, ii. 93. 
delicti, ii. 83. 
pcenitentiae, i. 139; ii. 83. 
in quo, ii. S3, 
rei sitae, ii. 83. 
sigilli, ii. 83. 

Loco parentis, ii. S3. 

Locum tenens, ii. 83. 

Lodger, ii. 84. 

Lodgings, ii. 84. 

Lods et vente, i. 526. 

Log book, ii. 84. 

Loquela, ii. 84. 

Lord, ii. 84. 

Lord’s day, ii. 84. 

Lords, house of, i. 591. 

Loss, ii. 84. 

among partners, ii. 84. 
in insurance cases, i. 70; iL 84* 
average, ii. 84. • 

total, ii. 84. 
partial, ii. 84. 

Lost, ii. 85. 


Lost papers, ii. 85. 

how proved, ii. 85. 
or not lost, ii. 85. 

Lot, ii. 85. 

of ground, ii. 85. 

Lottery, ii. 86. 

Louisiana, state of, ii. 86. 

arrest in civil cases in, i. 121. 
letters testamentary in, ii. 36. 
limitation of actions in, ii. 65. 

, attachment of property in, i. 138. 
authentic act in, i. 143. 
bastards in, i. 161. 
code of, i. 237. 

Low water mark, ii. 89. 

Loyal, ii. 89. 

Loyalty, ii. 89. 

Lucid interval, ii. 89. 

must be proved, ii. 89*. 

Lucre, ii. 90. • 

Lucri causa, ii. 90. 

Luggage, i. 151; ii. 90. 

Lunacy, ii. 90. 

commission of, i. 246. 

Lunar, ii. 90. 

month, ii. 187. 

Lunatic, ii. 90. 

how to appear, i. 107. 
cannot contract, ii. 283. 

Lying in grant, i. 568; ii. 90. 

wait, ii. 90. 

Lynch law, ii. 92. 

M. 

M, how used, ii. 92. 

Mace bearer, ii. 92. 

Macedonian decree, ii. 92. 

Machination, ii. 92. 

Machine, ii. 92. 

Made known, ii. 92. 

Magister, ii. 92. 

ad facultates, ii. 92. 
navis, ii. 92. 
societatis, ii. 92. 

Magistracy, ii. 92. 

Magistrate, ii. 92. 

Magna charta, ii. 93. 

Maiden, ii. 93. 

Mail, ii. 93. 

robbery of, how punished, ii. 93. 

Maile, ii. 94. 

Maim, pleading, ii. 94. 
to, ii. 94. 

Maine) limitation of actions, in, ii. 57. 

attachment of property in, i. 138. 
acknowledgment of deeds in, i. 54. 
letters testamentary in, ii. 36. 
government of, ii. 94. 

Mainour, ii. 95. 

Mainpernable, ii. 95. 

Mainpernors, ii. 95. 

Mainprise, ii, 95. 

Maintenance, ii. 95. 

of suit, i. 218; ii. 95. 
relations, ii. 96. 

when interest allowed for, i. 654 * 
Maintained, ii. 96. 

Maintainors, ii. 96. 

Maison de Dieu, ii. 96. 

Majesty, ii. 96. 

Major, persons, ii. 96. 


796 


INDEX. 


Major, officer, ii. 96. 

general, ii. 96. 

Majores, ii. 96. 

Majority, state of a person, ii. 96. 
of numbers, ii. 96. 
rule as to voters, i. 460. 
of joint owners, ii. 276. 

paTtl.ers, i. 96; ii. 293, 296. 
judges, i. 439. 
powers of, ii. 610. 

Make, to, ii. 96. 

Maker, ii. 97. 

Making his law, ii. 97. 

Mal-practice, liability, ii. 97. 

Mala tides, ii. 97. 
praxis, ii. 97. 
prohibita, ii. 97. 

Mal-administration, liability of executor for, i. 417. 
Male, ii. 97. 

when of age, i. 628. * 

Malediction, ii. 97. 

Malefactor, ii. 97. 

Maleficium, ii. 97. 

Malfeasance, ii. 97. 

Malice, criminal, ii. 97. 
express, ii. 97. 
implied, ii. 98. 
tortious, ii. 98. 
aforethought, ii. 98. 
required to constitute slander, ii. 529. 
in a vexatious suit, ii. 626. 

Malicious, ii. 98. 

abandonment^. 15; ii. 98. 
mischief, ii. 98. 
prosecution, ii. 98. 

Maliciously, ii. 651. 

Malum in se, i. 352; ii. 99. 

prohibitum, i. 352; ii. 99. 

Malveilles, ii. 99. 

Malversation, ii. 99. 

Man, ii. 99, 420. 

difference between person and, ii. 99. 
Managers, ii. 99. 

Manbote, ii. 99. 

Mancipatio, ii 99. 

Mandamus, ii. 100. 

by whom issued, ii. 100. 
when issued by U. S. courts i. 337; 
ii. 100. 

Mandant, ii. 100. 

Mandatarius, ii. 100. 

Mandatory, ii. 100. 

duty of, ii. 108. 

Mandate, a writ, ii. 100. 

in contracts, ii. 101. 
contract how formed, ii. 101. 

dissolved, ii. 101. 
civil law, ii. 102. 

Mandator, ii. 102. 

Mandavi ballivo, ii. 102. 

Manhood, ii. 102. 

Mania, ii. 102. 

intellectual ii. 102. 
moral, ii. 103. 
a potu, i. 394, 451 ; ii* 104. 

Manifest, in commerce, ii* 104. 

evidence , ii. 104. 

Manifesto, ii. 104. 

anti, i. 106. 

Mankind, ii. 104. 

Manner, tenant by the, ii. 574. 


Manner and form, ii. 104, ISO. 

effect of these words, ii. ISO. 

Mannopus, ii. 104. 

Manor, ii. 104. 

Mansion, i. 196; ii. 105. 

Manslaughter, ii. 105. 

difference between murder and, ii. 
105. 

cases of, ii. 105. 

Manstealing, ii. 105. V. Kidnapping . 

Manu forti, i. 555 ; ii. 105. 

opera, ii. 105. 

Manual, ii. 105. 

Manucaptio, ii. 105. 

Manucaptor, ii. 105. 

Manufacture, ii. 106. 

Manumission, ii. 106, 529. 

Manure, ii. 106. 

Manus, ii. 106. 

Manuscript, ii. 106. V. Copyright . 

right of aXithor to, ii. 506. 

Marauder, ii. 106. 

Marc banco, ii. 106. 

Marches, ii. 106. 

Mares, a gift of, does not include horses, i. 555. 
Maretum, ii. 106. 

Marinarius, ii. 106. 

Marine, ii. 106. 

contract, ii. 106. 
interest, ii. 106. 

league, ii. 107. V. Cannon Shot* 
insurance, i. 645; ii. 106. 

Mariner, ii. 107. V. Seaman, 

Maritagium, ii. 107. 

Marital, ii. 107. V. Husband . 

portion, ii. 107. 

Maritime, ii. 107. 

cause, ii. 107. 
contract, ii. 107. 
law, ii. 107. 
loan, ii. 107. 
profit, ii. 107, 370 
loss adjusted, i. 70. 

Mark, a sign, ii. 108. 
trade , ii. 108. 
a weight, ii. 108. 
money , ii. 108. 
post, when evidence, ii. 353. 
of patentee, penalty for using, ii. 313. 
Market, ii. 108. 

overt, ii. 108. 

Marketable title, ii. 589. 

Marlebridge, statute of, ii. 108. 

Marque and reprisal, ii. 108. 

letter of, ii. 33. 

Marriage, ii. 108. 

requisites of, ii. 108. 
evidence of, ii. 109, 110. 
bars to, ii. 109. 
foreign, effect of, ii. 110. 
brokage, ii. 110. 
portion, ii. 110. 
promise of, ii. 111. 
settlement, ii. 111. 
agreement to contract, i. 166. 
must be contracted in the present tens* 
ii. 578. 

action for breach of promise of, i. 
morgantic, ii. 189. 
clandestine, i. 233. 
when presumed, l. 240. 
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Marriage, frank, i. 546. 

agency when revoked by, i. 84; ii. 477, 
required to entitle to curtesy, i. 478. 

dower, i. 479. 

securities, ii. 112. 

when voidable, cannot be annulled after 
death of parties, ii 521. 
when prevented by injunction, i. 634. 
Mamed woman, when considered sole, i. 517. 
Marshal, ii. 111. 

bill to, assets, i, 173. 

securities, i. 173. 

Marshalling assets, ii. 112. 

securities, ii. 12 
Marshalsea, ii. 113. 

Martial, court, i. 327. 
law, ii. 113. 

does not suspend the habeas corpus 
act, i. 575. 

Maryland, government of, ii. 113. 

acknowledgment of deeds in, i. 54. 
limitation of actions in, ii. 57. 
letters testamentary in, ii, 37. 
Masculine, l. 555; ii. 119. V. Gender . 
Massachusetts, government of, ii. 120. 

limitations of actions in, ii. 58. 
attachment of property in, i. 138. 
acknowledgment of deeds in, i. 54. 
letters of administration in, ii. 36. 

Master, ii. 121. 

at common law, ii. 121. 
of a servant, ii. 121. 

ship, ii. 121. 
school, ii. 121. 
in chancery, ii. 121. 
of the rolls, ii. 121. 
duties of, to apprentice, i. 111. 
when liable for servant, ii. 41, 413. 
when not liable for servant, i. 514. 

Mate, ii. J21. 

Mater familias, ii, 121. 

Material men, ii. 122. 

Mater semper certa est, i. 524. 

Material, to make perjury the oath must be, ii. 331. 
men’s lien, ii. 48. 
issue, i. 668. 

Materiality, ii. 122. 

Materials, ii. 122. 

Materna Maternis, ii. 122. 

Maternal, ii. 122. 

property, ii. 122. 

Maternity, i. 524; ii. 122. See Mother . 
Matertera, ii. *23. 

Mathematical evidence, ii. 123. 

Matricula, ii. 123. 

Matrimonial causes, ii. 123. 

Matrimony, ii. 123. 

bans of, i. 157. 

Matrimonium, ii. 123. 

Matrina, ii. 123. 

Matron, ii. 123. 

Matter, ii. 123. 

in pays, ii. 123. 

deed, ii. 123. 
of fact, ii. 123. 

law, ii. 123. 
impertinent, ii. 123. 
scandalous, ii. 123. 
of record, ii. 123. 
form, i. 542. 
substance, i. 542. 


Matter, composition of, i. 257. 

Maturity, ii. 123. 

Maxims, ii. 124, 490. V. Rule of law . 

May, ii. 150. 

Mayhem, ii. 150. 

Mayor, ii. 150. 

’9 court, ii. 123. 

Mean, ii. 153. 

Meason due, ii. 153. 

Mediate powers, ii 153. 

Measure of damages, i. 3C1; ii. 153. V. Damages, 

on eviction, i. 3G1. 
against carrier, i. 361. 
for tortious acts, l. 361. 
Measures, American, ii. 150. 

English, ii. 150. 

French, ii. 151. 
standard, ii. 543. 

Winchester, ii. 653. 

Mechanic’s claim, i. 233. 

liens, ii. 48. 

Mediation, ii. 153. 

Medical jurisprudence, ii. 153. 

Medicine chest, ii. 153. 

Medietas lingua, ii. 153. 

Melancholia, ii. 154. 

Meliorations, ii. 154. 

Melius inquirendum, writ of, ii. 154. 

Member, ii. 154- 

of congress, ii. 154. 

how protected, ii. 383. 

privileged, i. 121; ii, 
154, 383. 

power to expel, i. 503. 

Members, ii. 154. 

Memorandum, ii. 154. 

check, i. 225; ii. 155. 
in insurance, ii. 154. 
or note, ii. 154. 

Memory, ii. 155. 

time of, ii. 155. 

Memorial, ii. 155 
Menace, ii. 155. 

Menial, ii. 155. 

Mensa, ii. 155. 

et thoro, ii. 155. 

Mercatoria, lex, ii. 40 
Merchandise, ii. 155- 
Merchant, ii. 155. 

accounts, ii. 156. 
law, ii. 10. 
statute, ii. 548. 

Merchantman, ii. 156. 

Mercy, ii. 156. 

to be in mercy, what, ii. 156. 

Mere, ii. 156. 

Merger, ii. 156. 

of estates, ii. 156. 
crimes, ii. 156. 
rights, ii. 156. 

discharges surety, ii. 564. 
torts, ii. 156. 

Merits, ii. 157. 

Merton, statute of, ii. 157. 

Mescroyant, ii. 157. 

Mese, ii. 157. 

Mesne, ii. 157. 

profits, ii. 157. 

process, ii. 157, 387. H 

writ of, ii. 157. 
lord, ii. 157. 
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Messenger, ii. 157. 

Messuage ii. 157. V. Dwelling house* 

Method, ii. 158. 

Metre, ii. 158. V. Measures. 

Meubles meublans, ii. 158. 

Micel gemot, ii. 158. 

Michaelmas term, ii. 153. 

Michigan, ii. 158. 

acknowledgment of deeds in, i. 54. 
letters testamentary in, ii. 37. 
limitation of actions in, ii. 59. 
Middleman, ii. 63. 

Midwife, ii. 163. V. Mala praxis. 

Mile, ii. 163. V. Measures. 

Mileage, ii. 163. 

Military, ii. 163. 

office, ii. 259. 

Militia, ii. 163. 

who exempt from serving in the, i. 499. 
men, exempt from arrest, ii. 383. 

Mill, estates , ii, 164. 

money , ii. 165. 

Milled money, ii. 165. 

Mil-reis, ii. 165. 

Mind and memory, ii. 165. 

Mine, ii. 165. 

rights of tenants in a, ii. 165, 645. 
Minister of government, ii. 166. 

foreign, ii. 166. V. Ambassador. 
ecclesiastical, ii. 167. 
mediator, ii. 167. 
plenipotentiary ^ii. 166. 

Ministerial, ii. 167. 

offices, ii. 259. 
trusts, ii. 167. 

Minor, ii. 167. 

how emancipated, i. 464. 
domicil of, i. 444. 

Minority, ii. 167. 

Mint, ii. 167. 

Minute, a measure, ii. 168. V. Measures . 
memorandum, ii. 168, 
book, ii. 168. 

Minutes, ii. 168, 240. 

Mirror des justices, ii. 168. 

Mis, ii. 168. 

Misadventure, ii. 168. 

Misbehaviour, ii. 168. 

Miscarriage of a woman, ii. 168. V. Abortion. 

contractor, ii. 169. 

Miscasting, ii. 169. 

Miscognisant, ii. 169. 

Mischief, malicious, ii. 98. 

Misconduct, ii. 169. 

Miscontinuance, ii. 169. 

Misdemeanor, i. 352, 394 ; ii. 169. 

differs from felony, ii. 169. 

treason, ii. 169. 

Misdirection, ii. 169. 

Mise, i. 668; ii. 169 
Miserable depositum, ii. 170. 

Misericordia, i. 680; ii. 170. 

Misfeasance, ii. 170. 

differs from malfeasance, ii. 97. 

nonfeasance, ii. 170. 
Misjoinder of action, ii. 170. 

parties, i. 16; ii. 170.. 

Misnomer of parties to contracts, ii. 170. 
legatees, ii. 170. 
parties to actions, ii. 171. 
third persons, ii. 171. 


Mispleading, ii. 171. 

Misprision, ii. 171. 

of treason, ii. 171. 
felony, ii. 171 
Misreading, ii. 171. 

Misrecital, ii. 171. 

Misrepresentation, ii. 171. 

Missing ship, ii. 172. 

Mississippi, acknowledgment of deeds in, i 55. 
lien of judgments in, ii. 47. 
letters of administration in, ii. 37. 
limitation of actions in, ii. 61. 
government, ii. 172. 

Missouri, acknowledgment of deeds in, i. 55. 

letters of administration in, ii. 37. 
limitation of actions in, ii. 62. 
government of, ii. 176. 

Misspelling, effect of, ii. 541. 

Mistake, ii. 178. V. Error; Ignorance . 

equity will relieve against, ii. 178. 
in contracts, effect of, i. 474. 
action to recover money paid by, ii. 448. 
in name of legatee, ii. 25. 

Mistrial, ii. 178. 

Misuse of property, ii. 17S 
Misuser, ii. 178. 

Mitigation, ii. 178. 

Mitior sensus, ii. 179. 

Mitter, ii. 179. 

Mittimus, writ of, ii. 179. 

a criminal precept, ii. 179. 

Mixed, ii. 179. 

action, ii. 179. 
larceny, ii. 179. 
government, ii. 179. 

property, ii. 179. V. Confusion of Goods* 

contract, ii. 179. 

condition, i. 264. 

monition, ii. 186. 

statute, ii. 548. 

interpretation, i. 660. 

Mixtion, ii. 179. V. Confusion of Goods. 

Mixture, effect of, i. 270. 

Mobbing and rioting, ii. 179. 

Modal legacy, ii. 19. 

Model, ii. 180. 

required by patent laws, ii. 306, 310. 
Moderate castigavit, ii. ISO. V. Correction • 
Moderator, ii. 180. 

Modification, ii. 180. 

Modo et forma, ii. 180. 

Modus, ii. 180. 

Mnhatra, ii. 180. 

Moiety, ii. 180. 

Molesration, ii. 180. 

Molirur manus imposuit, ii. 181. 

Molitura, ii. 181. 

Monarchy, ii. 181. 

Money, ii- 1S1 

bills, how to originate, ii. 184. 
counts, ii. 194. 
had and received, ii 184. 
dent, ii. 185. 
paid, ii. 1 85. 
barren, i. 159. 
milled, ii 165. 

notes when considered as, i. 175; ii. 181 
checks when considered as, ii. 181. 
change in value of i. 358. 
form of, ii. 181 
interest for, i. 652. 
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Monition, ii. 1S5. 

general, ii. 1 85. 
special, ii* 186* 
mixed, ii. 186. 

Monitory letter, ii. 1S6. 

Monocracy, ii* 186. 

Monocrat, ii. 186. 

Monogamy? ii* 186. 

Monogram, it* 186. 

Monomania, ii. 1S6. V, Insanity* 

Monopoly, ii. ISO. V. Patent . 

Monster, ii. 186. 

Monstrans de droit, ii. 187. 

fait, ii. 187. 

Monstraverunt, writ of, ii. 187. 

Montes pietatis, ii. 1S7. 

Month, ii* 187, 259. 

Monument, ii* 18S. 

Monuments, ii. 188. 

boundaries established by, ii. 188. 

Mooring, ii. 188. 

Moot, ii. 188. 

Mora, in, ii. 1S8. 

estates , ii. 188. 

Moral evidence, ii* 188. 

insanity, ii. 188. V. Insanity . 
consideration, i. 278. 
obligation, ii. 189. 

Moratur in lege, ii 189. 

Morgantic marriage, ii. 189. 

More or less, effect of, i. 189. 

Mort d’ancestor, ii. 1S9. 

Mortality, bills i. 179. 

Mortgage, ii. 189. 

equitable, n. 2, i. 472; ii. 189, 190. 
legal, ... 3, ii. 189, 190. 
form of, n. 5, ii. 189. 
of goods, n. 9, ii. 190. 
conventional, n. 12, ji. 190. 
judicial, n. 14, i. 681 ; :i. 190. 
general, n. 15, ii. 190. 
special, n. 15, ii. 190. 

Welch, ii. 648. 
of lands, ii. 189. 

chattels, ii. 190, 345. 
consequences of concealing, ii. 548. 
right of redemption of, i. 473. 
how foreclosed, i. 536. 
out of what fund to be paid, ii. 320. 

Mortgagee, ii. 190 

rights of, ii. 569. 

Mortgagor, ii. 190. 

Mortification, ii.*190. 

Mortmain, ii. 190. 

Mortuaries, ii. 190, 

Mortuum vadium, ii. 190. 

Mortuus est, ii. 191. 

Mother, duty of, ii. 191. 

rights of, ii. 191. 

in law, ii. 192. 

of bastard, rights of, ii. 318. 

duties of, ii. 200, 250. 

Motion, ii. 192. 

Motive, ii f 192. 

when fraudulent, effect of, i. 547. 

Mourning, ii. 192. 

Movables, ii. 192, 585. V. Personal property* 

Mulatto, ii. 192. V. Mustiro • 

Mulct, ii. 192. 

Mul'.er, ii. 192. 

puisne, u 161, 459; ii. 193. 


Multifuriousness, ii. 193. 

Multitude, ii. 193. 

Multure, ii. 193. 

Munera, ii. 193. 

Municipal, ii. 193. 

law, ii. 10. 

Municipality, ii. 193. 

Muniments, ii. 193. 

Murage, ii* 193. 

Mural monuments, ii. 193. 

Murder, ii. 193. 

evidence of, i. 375, 376. 

Murdrum, ii. 194. 

Musical composition, ii. 194. 

Muster, to, ii. 195. 

roll, ii. 195* 

Mustiro, ii. 195. V. Mulatto . 

Mutation, ii. 195. 

of libel, ii. 195. 

Mutatis mutandis, ii. 195. 

Mutilation, ii. 195. 

Mutiny punished, ii. 195. 

Mute, ii. 195. 

standing, ii. 195. 

Mutual, ii. 196. 

credits, ii. 196. 
debts, ii. 196. 

may be set off, ii. 519. 
contract, i. 307. 

Mutuary, ii. 196. 

Mutuum, ii. 8J, 196, 393. 

Mystery, ii. 196. 

Mystic, ii. 196. 

testament, ii. 581, 653, 

N. 

Nail, ii. 197. V. Measures . 

Naked, ii. 197. 

Name, ii. 197. 

Christian, ii. 197 
surname, ii. 197 
middle, ii. 197. 
of corporations, ii. 197. 
ships, ii. 197. 

persons, how stated in indictment, i 
487. 

mistake in, of legatee, ii. 25, 26, 197, 198* 
of defendant, how stated in indictment, i. 
624. 

third persons, how stated, i. 624 
Namium, ii. 198. 

Narr, ii. 198. V. Declaration • 

Narrator, ii. 198. 

Napoleon, Code, i. 237. 

Narrows seas, ii. 198. 

Natale, ii* 198. 

National domain, ii. 198. 

character, residence is evidence of, iu 
468. 

Nationality, ii. 199. 

Nations, ii. 199. 

foreign, i. 539. 

law of, ii. 10. 

are corporations i. 313. 

Natives, ii. 199. 

classed, ii. 199. 
rights of, i. 231. 
when citizens, i. 633. 
not, i. 634. 

Natural affection, ii. 199. 
brother, i. 194. 
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Natural boundary, i. 189. 

child, i. 226. ' 

children, ii. 200. 

legacy to, ii. 22. 
day, ii. 200. 
death, i. 315. 
equity, ii. 200. 
fool, ii. 200. 
fruits, i. 550; ii. 200. 
liberty, ii. 44< 
obligation, ii. 200, 254. 
persons, ii. 333. 
presumptions, ii. 200, 376. 
rights, ii. 494. 

interruption of a prescription, i. 661, 
Naturalization, ii 200. 

who entitled to, n. 3, ii. 201. 
requisites to entitle to, n. 3, ii. 201. 
qualification of applicant for, n. 3, 
ii. 201; n. 6, ii.20l; n.7, ii. 201 j 
n. 14, ii. 202 ; n. 21, ii. 203 ; n. 
30, ii. 204. 

residence required, n. 3, ii. 201. 
what court may grant, n. 3, ii. 

201 ; n. 8, ii. 201 
proceedings to obtain, n. 3, ii. 201. 
record of, to be made, n. 2 and 6 
ii. 201. 

aturalized citizen, ii. 204. 

Nature, guardian by, i. 571. 

Jaw of, ii. 11. 

Naufrage, ii. 204. 

Nautae, ii- 204. 

Naval officer, ii. 204. 

Navicularis, ii. 205. 

Navigable, ii. 205. 

river, what, ii. 205. 

Navigation, ii. 205. 

Navy, ii. 205. V. Names of Skips • 
secretary of the, ii. 507. 

Ne baila pas, ii. 206. 
disturba pas, ii. 206. 
dona pas, ii 206. 
exeat republica, ii. 206. 

against whom issued, ii. 206. 
for what claims, ii. 206. 
amount of bail in, ii. 207. 
luminis officiatur, ii. 207. 
recipiatur, ii. 207. 
relessa pas, ii. 207. 
unjuste vexes, ii. 207. 
unques accouple, ii. 207. 
executor, ii. 207. 
seisie que dower, ii. 207. 
son receiver, ii. 207. 
varietur, ii. 207. 

Neat, ii. 207. 

Neatness, ii. 207. 

Necessaries, ii 207. 

infants may contract for, ii. 207. 
wife may contract for, ii. 207. 
Necessary and proper, ii. 208. 

intromission, ii* 208. 
deposit, i. 406. 

Necessity, ii. 208. 

what acts are justified by, ii. 208. 
way of, ii. 208. 

jury may be discharged on the ground 
of, i. 426. 

Negation, ii. 209. 

Negative, ii. 209. 


Negative, opposed to assent, ii. 209. 

affirmative, ii. 209. 
averment, ii. 209. 
pregnant, ii. 209. 

when to he proved, i. 487 j ii. 209. 

condition, i. 209. 

covenant, i. 347. 

fraud, i. 547. 

statute, ii. 209, 546. 

Negligence, i. 514; ii. 210. 

kinds of, ii. 210. 
in driving, effect of, ii. 210. 
of official duty, effect of, ii. 210. 
depositary liable for, i. 407. 
executor liable for, i. 407. 

Negligent escape, i. 475 ; ii. 210. V. Escape . 
Negooiorum gestor, ii. 211, 389. 

Negotiable, ii. 210. 

paper, ii. 210. 

instrument, ownership of, ii. 590. 
Negotiability of bill, prevented by injunction, i. 
692. 

Negotiation, in contracts, ii. 211. 

of paper, ii. 211. 

Negroes are not citizens, ii. 199. 

Neif, ii. 212. 

Nemine contradicente, ii. 212. 

disentiente, ii. 212. 

Nephew, ii. 212. 

Nepos, ii. 212. 

Net profits, ii. 391. 

Neutral property, ii. 212. 

Neutrality, ii. 212. 

warranty of, ii. 212. 
when violations of, are criminal, ii. 
212 . 

New, ii. 213. 

and useful invention, ii. 213. 
assignment, ii. 213. 

Hampshire, ii 213. 

acknowledgment of deeds for 
lands in, i. 56. 

letters of administration in, ii. 
37. 

attachment of property in, i. 138. 
limitation of actions in, ii. 67. 
Jersey, ii. 216. 

acknowledgment of deeds for lands 
in, l. 56. 

letters of administration in, ii. 37. 
lien of judgments in, ii. 48. 
limitation of actions in, ii. 63. 
matter, ii. 229. 
obligation, effect of, ii. 24 6. 
promise to revive a debt, ii. 220. 
trial, i. 187 ; ii* 221. 

when granted, ii. 222. 
work, ii. 222. 

York, acknowledgment of deeds in, i. 56. 
lien of judgments in, ii. 48. 
letters testamentary in, ii. 37. 
limitation of actions, ii. 64. 
government of, ii. 222. 
for old, ii. 213. 

Newly discovered evidence, effect of, ii* 222, 327. 
Newspapers, ii. 227. 

title of, ii. 591. 

Next friend, ii. 229. 

of kin, i. 691 ; ii. 229. 
legacy to, Ii. 23 
Nexum, ii. 229. 
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Niece, ii. 230. 

Nief, i. 230 ; ii. 212. 

Nicnt comprise, ii. 230. 
culpable, ii. 230. 
dedire, ii. 230. 
le fait, ii. 230. 

Night, i. 211; ii. 230. V. Day. 

- walker, ii. 230. 

Nihil capiat per breve, ii. 230. 

(licit, ii. 230. 
habet, ii. 230. 

Nil capiat, per breve, judgment of i. 678. 
debit, ii. 230. 
dicit, judgment of, i. 678. 
habuit in tenementis, ii. 230. 

Nisi, ii. 231. 

prius, ii. 231. 

roll, ii. 231. 

No award, ii. 231. 
bill, ii. 231. 

NobiHty, ii. 231. 

when to be renounced, ii. 231. 
states not to grant titles of, ii. 544. 

Nolle prosequi, ii 231, 475. 

in civil cases, ii. 231. 

criminal cases, ii. 231. 
as to persons, ii. 232. 

counts, ii. 232. 
when to be entered, ii. 170. 
judgment of, i. 678. 

Nomen collectivum, ii. 232. 

generallissimum, ii. 232. 

Nominal, ii. 232. 

plaintiff, ii. 232. 
partner, ii. 232, 291. 

Nominate contract, ii. 232. 

Nomination, ii. 232. 

Nomine poenae, ii. 232. 

Nominee, ii. 233. 

Non acceptavit, ii. 233. 

access, ii. 233. V. Access. 
age, ii. 233. 

assumpsit, ii. 233. V. Assumpsit. 

infra sex annos, ii. 233. 
bis in idem, ii. 233. V. Jeopardy • 
cepit modo et forma, ii. 233. 
claim, ii. 234. 
compos mentis, ii. 89,234. 
concessit, ii. 234. 
conformists, ii. 234. 
constat, ii. 234. 
culpabilis, ii. 234. 
damnificatus, if. 234. 
dedit, ii. 234. 
demisit, ii. 234. 
detinet, ii. 234. . 
est factum, ii. 234, 538. 

inventus, ii. 235. 
feasance, i. 535, 541 ; ii. 235. 
fecit, ii. 235. 

vastum contra prohibitionem, ii. 235. 
infregit conventionem, ii. 235. 
joinder, ii. 235. 
jurors, ii. 235. 
liquet, ii. 235. 
moderate castigavit, ii. 235. 
obstante, ii. 235. 

veredicto, i. 678; ii. 235, 449. 
omittas, ii. 235. 
pros, ii. 235. 

judgment of, i. 678. 

Vol. II.—C cc 


, Non residence, ii. 236. 
submissit, ii. 236. 
sum informatus, ii. 236. 
tenent insimul, ii. 236. 
tenuit, ii. 236. 
tenure, ii. 236. 
term, ii. 236. 
user, ii. 236. 

essential ignorance, i. 599. 
suit, judgment of, i. 678. 

as in case of, i. 678. 
sum informatus, judgment by, i. 678. 

Nones, i. 596. 

Nonsense, ii. 236. 

Nonsuit, ii. 237. 

plaintiff to be called before, l. 199. 
judgment of, i. 679. 

North Carolina, acknowledgment Qf deeds in, i. 57 
letters of administration in, ii. 37. 
Hen of judgments in, ii. 48. 
limitation of actions in, ii. 667. 
government of, ii. 237. 

Nosocomi, ii. 239. 

Not found, ii. 239. V. Ignoramus. 
guilty, plea of, ii. 239. 

in trespass, ii. 239. 

on the case, ii. 239. 
trover, ii. 240. 
debt, ii. 240. 
criminal cases, ii. 240. 
possessed, ii. 240. 

Notary, ii. 240. 

minutes of, ii. 240.' 

Note, bank, i. 156. 
banker’s, i. 156. 
coal, i. 236. 

of a tine, i. 526 ; ii. 240. 

hand, ii. 240. 
sale, ii. 495. 
request, ii. 464. 
po9t, ii. 353. 
interest on, i. 653. 

Notes, ii. 240. V. Minutes . 

Notice, ii. 241. 

actual, ii. 241. 

constructive, i. 299; ii. 241. 

averment of, ii. 241. 

of dishonor, ii. 242, 338. 

form, n. 3, ii. 242. 

by whom to be given, n. 4, ii. 242. 

to whom to be given, n. 5, ii. 242. 

when to be given, n. 6, ii. 242. 

where to be given, n. 7, ii. 243. 

effect of, n. 8, ii. 243. 

what will excuse the want of, n. 9, ii. 243. 

how waived, n. 10, ii. 243. 

to produce papers , ii. 243. 

form of, n. 4, ii. 243. 

on whom served, n. 5, ii. 243. 

when to be served, n. 6, ii. 243. 

effect of, n. 7, ii. 243. 

to quit , ii. 244. 

form of, n. 3, ii. 244. 
by whom to be given, n. 4, ii. 244. 
to whom to be given, n. 5, ii. 244. 
how served, n. 6, ii. 245. 

When to be served, n. 7, ii.^245. 
waiver of, n. 8 , ii. 245. 
when required, ii. 241. 
of time of sale of goods distrained, i. 437. 

Noting, ii 246. 



802 


INDEX 


Notoriety, ii. 246. 

Nova customa, i. 106; ii 246. 

statuta, i. 106; ii. 246. 
Novation, ii. 246. V. Delegation, 
discharges surety, ii. 564. 
Novae narrationes, ii. 246. 

Novel assignment, ii. 247. 

disseisin, ii. 247. 

Novellas Leonis, ii. 247. 

Novels, ii. 247. 

Novus homo, ii. 247. 

Noxal action, ii. 247. 

Nubilis, ii. 248- 
Nude, ii. 248. 

matter, ii. 248. 

Nudum pactum, ii. 248. 

Nuisance, ii. 248. 

abatement of, i. 18. 
how to be removed, i. 470. 
Nul, ii. 249. 

agard, ii. 249. 
disseisin, ii. 249. 
tiel record, ii. 249. 
tort, ii. 249. 
waste, ii. 249. 

Null, ii. 249. 

Nulla bona, ii. 249. 

Nullity, ii. 249. 

Nuilius filius, ii. 250. 

Nullum arbitrium, ii. 250 

fecerunt arbitrium, ii. 250. 
Number, ii. 250. 

of plaintiffs, ii. 284, 287. 
defendants, ii. 285, 288. 
parties in equity, ii. 290. 
Nunc pro tunc, ii. 250. 

Nuncio, ii. 250. 

Nuncius, ii. 250. 

Nuncupative, ii. 250, 581. 

will, ii. 653. 

Nunquam indebitatus, ii. 251. 

Nuper obiit, ii. 251. 

Nurture, ii. 251. 

guardian by, u-572. 

Nurus, ii. 251. 

o. 

Oath, ii. 251. 

origin of, n. 4, ii. 251. 
form of, n. 5, ii. 251. 
kinds of, n. 8, ii. 251. 
promissory, n. 9, ii. 251, 253. 
judicial, n. 11, ii. 253, 551. 
extra-judicial, n. 12. ii. 252. 
of calumny, n. 20, ii. 253. 
decisory, n. 22, ii. 253. 
suppletory, n. 29, ii. 254. 
purgatory, n. 30, ii. 254. 
of triors, ii. 605. 

Obedience, ii. 354. 

Obit, ii. 256. 

Obiter dicta, i. 419. 

Oblation, ii 254. 

Obligation, ii. 254. 

kinds of, n. 2, ii. 254. 
imperfect, n. 3, ii. 254. 
perfect, n. 4, ii. 254. 
natural, n. 4, ii. 200, 254. 
civil, n. 6, i. 232; ii. 254. 
express, n. 8, ii. 255. 
implied, n. 9, ii. 255. 


Obligation, pure, n. 10, ii. 255. 

conditional, n. 11, ii. 255. 
primitive, n. 12, ii. 255. 
secondary, n. 13, ii. 255. 
principal, n. 14, ii. 255. 
accessary, n. 15, ii. 255. 
absolute, n. 16, ii. 255. 
alternative, n 17, ii. 255. 
determinate, n. 20, ii.255. 
indeterminate, n. 21, ii. 255. 
divisible, n. 22, ii. 255. 
indivisible, n. 23, ii. 255. 
single, n 24, ii. 256. 
penal, n. 25, ii. 256. 
j'unt, n. 26, ii. 256. 
several, n. 27, ii. 256. 
purely personal, n. 28, ii. 256. 
real, n. 30, ii. 256. 
personal and real, n. 31, ii. 256. 
of contracts, ii. 256- 
what impairs the, i. 599. 

Obligatory covenant, i. 348. 

Obligee, ii. 256. 

Obligor, ii. 256. 

Obreption, ii. 257. 

Obscenity, ii. 257. 

Observe, to, ii, 257. 

Obsolete, ii. 257. 

Obstructing process, ii. 257. 

Occupancy, ii. 257. 

Occupant, ii. 258. 

Occupation, ii. 258. 

Occupavit, ii. 258. 

Occupier, ii. 258. 

Ochlocracy, ii. 258. 

Odhall right, ii. 258. 

Of course, ii. 258. 

Offence, i. 352 ; ii. 259. 

differs from misdemeanor, ii. 259. 
bow described in indictment, i. 624. 
quasi, ii. 413. 

Offer, ii 259. 

effect of, i. 132. 

Office, ii. 259. 

book, ii. 259. 
copy, ii. 259. 
found, ii. 259. 
inquest of, ii. 260. 
judicial, ii. 259. 
ministerial, ii. 259. 
military, ii. 259. 
political, ii. 259. 
qualification for, i. 463. 
removal from, ii. 445. 

Officer, ii. 260. 

kinds of, ii. 260. 
civil, i. 232; ii. 259. 
naval, ii. 204. 

Official, ii. 260. 

Officina justitiac, ii. 260. 

Officio, ex, ii. 260. 

Ohio, lien of judgment in, ii. 48. 

letters testamentary in, ii. 38. 
acknowledgment of deeds in, i. 57. 
limitation of actions in, ii. 68. 
government, ii. 260. 

Old age, ii. 265. 

Natura Brevium, ii. 265. 

Tenures, ii. 265. 

Oleron, ii. 265. 

laws of, ii. 13. 
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Oligarchy, ii. 265. 

Olograph, 11 . 265. 

Olographic testament, ii. 581, 653. 

Omission, ii. 265. 

Omnia perlormavit, ii. 265. 

Omnium, ii. 266. 

Onerari non, ii. 266. 

Oneris ferendi, ii. 266. 

Onerous cause, ii. 266. 

contract, i. 307 ; ii. 266. 
gift, ii. 266. 

is a kind of sale, ii. 492. 

Onus probandi, i. 195; ii. 266. 

Opening a case, ii. 266. 

judgment, ii. 266. 

Open a credit, to, ii. 266. 
court, ii. 266. 
policy, ii. 366. 

Operation of law, ii. 267. 

Operative, ii. 267. 

Opinion of counsel, ii. 267. 

a witness, ii. 267. 
judicial, ii. 268. 

Opposition, ii. 268. 

Oppressor, ii. 268. 

Opprobrium, ii. 268. 

Option, ii. 268. 

Or, ii. 268. 

Oraculum, ii. 268. 

Oral, ii. 268. 

Orator, ii. 268. 

Ordain, ii. 26S. 

Ordeal, ii. 268. 

Order of men, ii. 269. 

a command, ii. 269. 
contractSy ii. 269. 
in French law, ii. 269. 
of filiation, ii. 269. 
decretal, i. 385. 
nisi, ii. 269. 

Orders, ii. 269. 

Ordinance, ii. 269. 

differs from a statute, ii. 269. 
of 1787, ii. 270. 

Ordinary, ii. 270. 

negligence, i. 514 ; ii. 210. 
actions, i. 67. 
pastnership, ii. 96. 

Ordination, ii. 270. 

Ore tenus, ii. 270. 

Oregon, ii. 270. 

courts of, 1. 342. 

Organization of senate as a court, i. 328. 

supreme court, i. 328. 
circuit court, i. 333. 

Original, ii. 272. 

entry, ii. 272. 

form of, n. 3, ii. 272. 
in what book, n. 4, ii. 272. 
when to be made, n. 5, ii. 273. 
how to be made, n. 5, ii. 273. 
by whom, n. 7, ii. 273. 
how proved, n. 8, ii. 273. 
effect of, n. 9, ii. 273. 
jurisdiction, i. 329, 334, 683; ii. 273, 
writ, ii. 273. 
proceedings, ii, 386. 
process, ii. 387. 
delivery, i. 396. 

Griginalia, ii. 273. 

Ornament, ii. 274. 


Orphan, iiw 274. 

Orphanage, ii. 274. 

Orphans’ court, ii. 274. 

Orphanotrophi, ii. 274. 

Ostensible partner, ii. 274, 291. V. Partner • 
Other wrongs, ii. 274. 

Ounce, ii. 274. 

Ouster, ii. 274. 

)e main, ii. 274. 
barrister, i. 159. 

Outfit, ii. 274. 

Out-house, ii. 274. 

when a part of dwelling, i. 591. 
Out-rider, ii. 274. 

Outlaw, ii. 275. 

Outlawry, ii. 275. 

Outrage, ii. 275. 

Overdraw, to, ii. 275. 

Overdue, ii. 275. 

Overplus, ii. 275. V. Surplus . 

Overrule, ii. 275. 

Overseers of the poor, ii. 275. 

Oversman, ii. 275. V. Umpire, 

Overt, ii. 275. V. Treason, 

Owelty, ii. 276. 

Owing, ii. 276. 

Owler, ii. 276. 

Owling, ii. 276. 

Owner, ii. 276. 

majority of joint, ii. 276. 

Ownership, ii. 276. 

Oxgang of land, ii. 276. 

Oyer, ii. 276. 

and terminer, ii. 277. 

Oyez, ii. 277. 

P. 

Pace, ii. 277. 

Pacification, ii. 277. 

Pack, to, ii. 277. 

Pact, ii. 277. V. Contract . 

Paction, ii. 277, 599. 

Pactum constitutae pecunis, ii. 277. 
de non petando, ii. 278. 
quota litis, ii. 278. 

Pagoda, ii. 278. 

Pains and penalties, bill of, i. 180. 

Pais, or pays, ii. 278. V. Country . 

Palfridus, ii. 278. 

Pamphlet laws, when evidence, i. 539. 
Pandects, ii 278. V. Digest. 

Panel, ii. 278. 

Pannel, ii. 278. 

Paper-book, ii. 278. 
days, ii. 278. 
money, ii. 278. 

Papers, notice to produce, ii. 243, 

Papirian code, i. 237. 

Par, ii. 278. 

Parage, ii. 278. 

Paragium, ii 278. 

Paramount, ii. 278- V. ParavaiL 
Paraphernalia, ii. 278. 

Paratitla, ii. 279. 

Paratum babeo, ii. 279. 

Paravail, ii. 279. V, Paramount, 
tenant, ii. 574. 

Parcel, ii. 279. 

bill of, i. ISO. 

Parcenary, ii. 279. 

Parceners, ii. 279. 
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Parco fracto, ii. 279. 

Pardon, i. 40 ; ii. 279. V. Amnesty, 
general, ii. 279. 
special, ii. 279. 
absolute, ii. 279. 
conditional, ii. 279. 
effect of, ii. 280. 
contract for, ii. 280. 
differs from amnesty, i. 199. 

Parentage, ii. 280. 

Parents, ii. 280. 

when liable for acts of children, ii. 
413. 

Pares, ii. 280. 

curis, ii. 280. 

Pari delicto, ii. 280. 
materia, ii. 280. 
passu, ii. 280. 

Parish, ii. 280. 

Parium judicium, ii. 280. 

Park, ii. 280. 

Parliament, ii. 280. 

Parol, ii. 281. 

leases, ii. 281. 
evidence, ii. 2S1. 
international law , ii. 281. 

Parricide, ii 281. 

Parson, ii. 281. 

Part, ii. 282. 

owners, ii. 282. 

of ships, ii. 282. 

Particeps criminis, ii. 282. 

when not a witness, i. 113. 
fraudis, ii. 282. 

Partial loss, ii. 84, 282. 

incapacity to sue in equity, ii. 289. 
verdict, ii. 622. 

Particular average, i. 147 ; ii. 292. 

averment, i. 14S ; ii. 292. 
custom, ii. 282. 
estate, ii. 282. 
lien, ii. 47, 282. 

Particulars, bill of, i. 180 ; ii. 2S3. 

Parties to actions, ii. 284. 

ex contractu, n. 4, ii. 284. 

plaintiffs, n. 5, ii. 
284. 

ex contractu, defendants, n. 20, 
ii. 285. 

ex delicto, n. 33, ii. 287. 

plaintiffs, n. 34, ii. 
287. 

defendants, n. 43, 
ii. 288. 

in U. S. courts, i. 335. 
misnomer of, ii. 170. 
exempt from arrest, i. 121; ii. 
383. 

joindei of, i. 672. 
to contracts , ii. 283. 

who may be, n. 2, ii. 283. 
who cannot be, n. 4, ii. 283. 

idiots, n. 5, ii. 
283. 

drunkard, n. 6, 
ii. 283. 
infant, n. 7, ii. 
283. 

married wo¬ 
man, n. 8, 
ii. 283. 


Parties to contracts , who cannot be trustees, when, 

n. 10, ii. 283. 

to suit in equity , ii. 288. 
plaintiffs, n. 4, ii. 289. 

who may be, n. 6, ii. 289. 
who cannot be, n. 8, ii. 289. 
defendants, n. 13, ii. 289. 

who may be, n. 13, 289. 
who cannot be, n. 14, ii. 2SA. 
number of, n. 21, ii. 290. 

Partition, conveyancings ii. 290. 
estates , ii. 290. 

in equity, ii. 290. 
at law, ii. 290. 

Partners, ii. 291. 

who may be, n. 2, ii. 291. 
kinds of, n. 3, ii. 291. 

ostensible, n. 3, ii. 291. 
dormant, n. 4, i. 446 j ii, 291 
nominal, n. 5, ii. 232, 291. 
liability of, n. 5, ii. 292. 
rights of majority of, n. 10, ii. 293. 
property of, n. 11, ii. 293. 
quasi, ii. 414. 

may be expelled, when, i. 129. 
death of, i. 378. 

admissions by one of several, i. 75. 
liability of, when belonging to two 
firms, i. 527. 
surviving, ii. 566. 

Partnership, ii. 293. 

character of, n. 3, ii. 293. 

universal, n. 3, ii. 294. 
general, n. 4, ii. 294. 
special, n. 5, ii. 294. 
parties to, n. 6, ii. 294. 

private, n, 6, ii. 294. 
public, n. 7, ii. 294. 
French, n. 8, ii. 294. 
how created, n. 11, ii. 294. 
object of, n. 15, ii. 295. 
duration of, n. 1C, ii. 295. 
how dissolved, n. 17, ii- 295. 
in Louisiana, n. 23, ii. 296. 
in commendam, i 215. 
en commandite, ii. 294, 296. 
limited, ii. 294. 
property of, ii. 294, 295. 
duration of, ii. 295. 
articles of, i. 128. 

Part owners, ii. 296. 

Parturition, ii. 297. 

Partus, ii. 297. 

Party, ii. 297. 

jury, ii. 297. 
wall, ii. 297, 640. 

Pass ii. 298. 

book, ii. 298. 
to, ii. 298. 

Passage, ii. 29S. 

money, ii. 298. 

Passenger, i. 251 ; ii. 298. 

provisions for, i. 251 ; ii. 300, 302. 
number of, regulated, i. 251, 301. 
Passive, ii. 298. 

debt, i 379. 

Passport, ii. 298 
Pasture, ii. 302. 

common of, i. 248. 

Patent, letters, ii. 33, 303. 

legislation relating to, n. 2, ii. 303. 
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Patent, of the pattMitee, n. 5, ii. 303. 
subject of, n. 8, ii. 304. 
caveat, n. 21, ii. 305. 
proceeding ro obtain a, n. 23, ii. 305. 
form of, n. 34, ii- 309. 
correction of, n. 35, ii. 309. 
special provisions, n. 38, ii. 310. 
disclaimer of, n. 43, ii. 311. 
assignment of, n. 41, ii. 311. 
extension of, n. 45, ii. 312. 
requisites to secure, n. 40, ii. 312. 
duty or tax on, n. 47, ii. 312. 
penalty for using patentee’s marks, n. 49, 
ii. 313. 

actions for violation of rights, n. 51, ii. 
313. 

duplicate model when to be deposited, ii. 
310. 

burning of patent office, provision respect¬ 
ing, ii. 310. 

patents prior to 1S36, to be recorded gratis, 
ii. 310. 

effect of records since 1836, ii. 310. 
new letters, when to issue, ii. 311. 
dutv for, ii. 312. 
how obtained, ii. 311. 
date of patent to be put on articles made, 
ii. 312. 

English , ii. 315. 

French , ii. 315. 

Prussian , ii. 316. 

Roman , ii. 316. 
office, ii. 317. 

ambiguity, ii. 302. 

Patentee, n. 318. 

duties and rights of, ii. 303. 

Patents, commissioner of, i. 246. 

Pater, ii. 318. 

familias, ii. 318. 

Paterna paternia, ii. 318. 

Paternal ii. 318. 

power, ii. 318. 
property, ii. 318. 

Paternity, ii. 318. 

presumption of, i. 530; ii. 233. 
Patholop-, ii. 318. 

Patria, ii. 318. 

potestas, ii. 318. 

Patricide, ii. 319. 

Patrimonial, ii. 319. I 

Patrimonium, ii. 319. 

Patrimony, ii. 31$. 

Patrinus, ii. 319. 

Patron, ii. 319. 

Patron us, ii. 319. 

Patronage, ii. 319. 

Patruelis, ii. 319. 

Patruus, ii. 319. 

Pauper, ii. 320. 

Paviage, ii. 320. 

Pawn, ii. 320, 344. 

mortgage of goods differs from, iL 344. 
broker, i. 194 ; ii. 320. 

Pawnee may sell the pawn, ii. 320. 
rights of, ii. 320. 
duties of, ii. 320. 

Pawnor, ii. 320. 

rights of, ii. 320. 
duties of, 320. 

Payee, ii. 320. 

fictitious, i. 521. 


Payment, ii. 320. 

by whom to be made, ii. 320. 
out of what fund, ii. 320. 
to whom to be made, ii. 321. 
where to be made, ii. 321. 
when to be made, ii. 321. 
how to be made, ii. 321. 
effect of, ii. 321. 
by agent, ii. 320. 

principal, i. 45. 
plea of, ii. 322. 

Pays, ii. 322. 

Pax, regis, ii. 322. 

Peace, ii. 322. 

Peck, ii. 322. 

Peculation, ii. 322. 

Peculiar, ii. 322. 

Peculiars, court of, i. 327. 

Peculium, ii. 322 
Pecunia, ii. 322. 

Pecuniary punishment, ii. 322. 

legacy, ii. 19, 322. 
cause, ii. 322. 

Pedigree, ii. 322. 

hearsay evidence of, ii. 322. 
how proved, i. 486; ii. 463. 

Pedis possessio, ii. 323 
Pedlars, ii. 323. 

Peer, ii. 323. 

Peeress, ii. 323. 

Peine forte et dure, ii. 323. 

Pelt wool, ii. 323. 

Penal, ii. 323. 

statutes, ii. 323, 547. 
law, ii. 12. 
obligation, ii. 256. 

Penalty, ii. 323. 

when interest is given beyond a, i. 656* 
Penance, ii. 324. 

Pencil, effect of writing in, ii. 324. 

Pendente lite, ii. 324. 

P^ndentes, ii. 324. 

Penetration, ii. 324. V. Rape* 

Penitentiary, ii. 324. 

Pennsylvania, acknowledgment of deeds in, i* 58 
arbitrations in, i. 114. 
letters testamentary in, ii. 38. 
lien of judgments in, ii. 48. 
limitation of actions in, ii. 69. 
government of, ii. 325. 

Penny, ii. 328. 

Pennyweight, ii. 328. 

Pension, ii. 328. 

Pensioner, ii. 328. 

Peonia, ii. 328. 

People, ii. 328. V. Nation* 

Per, ii. 328. 

capita, i. 202, 412 ; ii. 24, 328. 
and cui, ii. 328. 
fraudem, ii. 32S. 
infortunium, ii. 328. 
minas, ii. 328. 
my et per tout, ii. 328. 
stirpes, i. 412 ; ii. 24, 329. 
quod, ii. 328. 

writ of entry in the, i. 470. 
and cui, writ of entry in the, i. 470. 
infortunium, homicide, i. 589. 
Perambulatione facienda, writ de, ii. 329. 

Perch, ii. 329. 

Perdonatio utlagariae, ii. 329. 
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Peregrini, ii. 329. 

Peremptory, ii. 329. 

defence, ii. 329. 
pleas, ii. 329. 
challenge, ii. 329. 

Perfect, ii. 329. 

obligation, ii. 254. 
right, ii. 483. 

Perfidy, ii. 329. 

Performance, ii. 329. 

specific, ii. 540. 

Peril, ii. 329. 

Perils of the sea, ii. 329. 

Periphrasis, ii. 330. 

Perish, to, ii. 330. 

Perishable goods, ii. 330. V. Bona perilura. 
Perjury, ii. 330. 

intention required, n. 3, ii. 330. 
oath must be false, n. 4, ii. 330. 

lawful, n. 5, ii. 331. 
material, n. 8, ii. 331. 
proceedings must be judicial, n. 6, ii. 331. 
assertion must be absolute, n. 7, ii. 331. 
how punished by act of congress, n. 9, ii. 
33i. 

subornation, ii. 554. 

Permanent trespasses, ii. 331. 

Permission, ii. 33L. V. License . 

Permissive, ii. 631. 

waste, ii. 645. 

Permit, ii. 332. 

Permutation, ii. 332. 

Pernancy, ii. 332. 

Pernor of profits, ii. 332. 

Perpetual, ii. 332. 

statute, ii. 546. 

Perpetuating testimony, ii. 332. 

Perpetuity, ii. 332. 

Perquisites, ii. 332. 

Persons, ii. 332. 

how divided, ii. 333. 
state of, ii. 545. 

difference between men and, ii. 99. 
Personable, ii. 333. 

Personal, ii. 333. 

actions, ii. 333. 
liberty, ii. 44, 333. 
property, ii. 333. 
representatives, ii. 334. 
security, ii. 334. 
assets, i. 133. 
covenant, i. 346. 
chattels, i. 224. 

estate, when to pay a mortgage, ii. 320. 
obligation, ii. 256. 
property, ii. 6, 394. 

possession of, ii. 590. 
quality of, not warranted i. 
581. 

representative, ii. 461. 

legacy to, ii. 24. 

statute, ii. 547. 

Personality of laws, ii. 334. 

Personalty, ii. 334. 

Personate, to, ii. 334. 

Persuade, persuading, ii. 334. 

Persuasion, ii. 334. 

Pertinent, ii. 334. 

Perturbation, ii. 335. 

Pesage, ii. 335, 648. 

Petit, ii 335. 


Petit treason, ii. 335. 

Petition, ii. 335. 

of right, ii. 335. 

Petitory, ii. 335. 

Petty average, i. 147; tu 335. 
bag, ii. 335. 
constable, i. 282. 
fogger, ii. 335. 

Pew, ii, 335. 

Pharos, ii. 336. V. Light-house . 

Physician, ii. 336. V. Mala praxis • 

liable for malpractice, i. 581* 
Physiology, ii. 336. 

Pickpocket, ii. 336. 

Pignoris capio, ii. 336. 

Pignoration, ii. 336. 

Pignorative contract, ii. 336. 

Pignus, ii. 336. V. Pledge . 

Pillage, ii. 336. V. Booty . 

Pillory, ii. 336. 

Pilot, ii. 336. 

Pilotage, ii. 337. 

Pin money, ii. 337. 

Pint, ii. 337. 

Pipe, ii. 337. 

Piracy, ii. 337, 338, 

of books, ii. 418. 

Pirate, ii. 338. 

Piratically, ii. 338. 

Piscary, ii. 338. 

common of, i 248. 

Pistareen, ii. 338. 

Pit, ii. 338. 

Place, ii. 338. 

of business, ii. 338. 

Placitum, ii. 339. 

Plagiarism, ii. 239. V. Copyright . 

Plagiarius, ii. 339. 

Plagium, ii. 339. 

Plague, duty of one infected with, i. 302. 
Plaintiff, ii. 339. 

legal, ii. 339. 
equitable, ii. 339. 
in error, ii. 339. 
nominal, ii. 232. 
at law, ii. 284. 
in equity, ii. 283. 
abatement relating to, i. 15. 

Plan, ii. 339. V. Ancient lights . 

Plantations, ii. 340. 

Plat, ii. 340. V. Plan . 

Plea in chancery, ii. 340. 
at law, ii. 340. 

dilatory, n. 3, ii. 340; n. 26, ii. 342. 
peremptory, n. 3, ii. 340. 
order of, n. 5, ii. 340. 
in abatement, n. 10, ii. 310; i. 15, 17. 

to plaintiff, n. 14, ii. ?4l 
defendant, n. 15, ii. 34 1 .. 
the court, n. 16, ii. 341A 
form of the writ, n. 17, 
ii. 341. J 

action of the writ, tk 18® 

ii. 3411- 

quality of, i. 17. 
avoidance, n. 19, ii. 341. 
bar, n. 22, ii. 341. 
discharge, n. 29, ii. 342. 
excuse, n. 30, ii. 342. 
foreign, n. 31, ii. 342. 
of justification, n. 31, ii. 342. 
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Plea, puis darrein continuance, n. 33, ii. 343. 
sham, n. 37, ii. 343, 521. 
in suspension of the action, n. 33, ii. 343. 

bar, special, ii. 539. 
double, i. 447. 

Plead, to, ii. 343. 

Pleading, ii. 313. 

parts of, ii. 344. 
special, ii. 344, 539. 

Pleader, faint, i. 510. 

fair, i. 164, 510. 

Pleadings in replevin, ii. 450. 

Pleas of the crown, ii. 344. 
roll, ii. 344. 

common, i. 249, 252, 326. 

Plebeian, ii. 344. 

Plebeians, ii. 344. 

Plebecit, ii. 344. 

Pledge, ii. 344, 346. Y. Pawn. 

differs from hypothecation, i. 595. 
contracts, ii. 246. 

Pledger, ii. 346. 

Plegdee, ii. 346. 

Pledges, ii. 346. 

Piegiis acquietandis, writ de, ii. 346. 

Plena probatio, ii. 346. 

Plenarty, ii. 346. 

Plenary, ii. 346. 

Plene administravit, ii. 346. 

praeter, ii. 346. 
computavit, ii. 346. 

Plenipotentiary, ii. 346. 

Plenum dominium, ii. 346. 

Plough bote, ii. 346. 

land, ii* 346. 

Plunder, ii. 346. 

Plunderage, ii. 347. 

Plural, ii. 347. V. Singular. 

when singular, will be considered as, ii. 
527. 

Plurality, ii. 347. 

Pluries, ii. 347. 

Poids de marc, i. 534. 

Poinding, ii. 347. 

personal, ii. 347. 
real, ii. 347. 

Point, ii. 347. 

reserved, ii. 347. 

Points, ii. 347. 

Poison, ii. 347. 

Pole, ii. 348. 

Police, ii. 348. 

jury, ii. 348. 

Policy of insurance, i. 645; ii. 348* 
interest, ii. 348. 
wager, ii. 348. 
open, ii. 348. 
valued, ii. 349. 
public, ii. 349. 

Political, ii. 349. 

assembly, i. 131. 
liberty, ii. 44. 
offices, ii. 259. 
rights, ii. 484. 

Poll, ii. 349. 

Pollicitation, ii. 349. 

Polls, ii. 349. 

challenge to the, i. 217. 

Polyandry, ii. 349. 

Polygamy, ii. 349. Y. iBigamy. 

Polygarchy, ii. 349. 


Pond, ii. 349. 

Pone, ii. 349. 

Pontage, ii. 349. 

Pool, ii. 349. 

Pope, ii. 350. 

Pope’s folly, ii. 350. 

Popular action, ii. 350. V. Qui torn* 
assembly, i. 131. 

Port, ii. 350. 

reeve, ii. 350. 
toll, ii. 350. 

Portatica, ii. 350. 

Porter, ii. 350. V. Camera 
Portion, ii. 350. 

marriage, ii. 137. 

Portoria, ii. 350. 

Portsales, ii. 350. 

Positive, ii- 350. 

condition, i. 263; ii. 350. 
fraud, i. 547 ; ii. 350. 
law, ii. 12. 

evidence, i. 485; ii. 350. 

Posse, ii. 350. 

comitatus, ii. 350, 467. 

Possessed, i 416, ii. 351. 

Possessio fratris, ii. 351. 

Possession, i. 406; ii. 351. 

kinds of, ii. 351. 

of personal property is evidence of 
title, ii. 590. 
when adverse, i. 78. 
immemorial, i. 606. 
a, differs from a dependency, i. 406; 
ii. 351. 

Possessor, ii. 352. 

Possessory action, ii. 352. 

Possibility, ii. 353. 

Possible condition, i. 263. 

Post, ii. 353. 

date, ii. 353. 
diem, ii. 3-53. 
disseisin, ii. 353. 
entry, ii. 353. 
facto, ii. 353. 
litem motam, ii. 353. 
mark, ii. 353. 
mortem, ii. 353. 
notes, ii. 353. 
nati, ii. 353. 
natus, ii. 353. 

nuptial, ii. 353. V. Voluntary conveyance. 
obit, ii. 353. 
office, ii. 354. 

writ of entry in the, i. 470. 

Postage, ii. 355. 

on letters, n. 2, ii. 355; n. 5, 357. 
newspapers, n. 3, ii. 356; n. 5, 357. 
other printed matter, n. 3, ii. 356. 
stamps, ii. 357. 

Postea, ii. 357. 

Posteriores, ii. 358. 

Posteriority, ii. 358. 

Posterity, ii. 358. 

Posthumous child, i. 226 i ii- 358. 

quasi, ii. 414. 

Postils, ii. 358. 

Postiliminium, ii. 358. 

Postman, ii. 358. 

Postmaster, ii. 358. 

general, ii. 359. 

Post nati, ii. 359. 
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Postulatio, ii. 359. 

Pot-de-vin, ii. 360. 

Potentate, ii. 360. 

Potestas, ii. 361. 

palri, ii. 361. 

Potestative condition, i. 264. 

Pound, weight, ii. 361. 
a prison, ii 361. 
money, ii. 361. 

Poundage, ii. 361. 

Pourparler, i. 286 ; ii. 361. V. Communings. 
Poursuivant, ii. 361. 

Power, ii. 361. 

inherent, n. 1, ii. 361. 
derivative, n. 2, ii. 361. 
of revocation, n. 5, ii. 361. 

appointment, n. 5, ii. 361. 
relating to land, n. 7, ii. 362. 
appendant, n. 8, ii. 362. 
in gross, n. 9, ii. 362. 
collateral, n. 10, ii. 362. 
general, n. 12, ii. 362. 
particular, n. 12, ii. 362. 
mediate, ii. 153. 
primary, ii. 337. 

of attorney, ii. 362. V. Letter of attorney. 
Poyning’s law, ii. 362. 

Practice, ii. 362. 

Praecipe, ii. 362. 

Praeda bellica, ii. 302. 

Praedial, ii. 362. 

Pradium dominans, ii. 262. 

rusticum, ii. 363. 
serviens, ii. 363. 
urbanum, ii. 363. 

Praefectus vigilum, ii. 363. 

Praemunire, ii. 363. 

Praetor, ii. 363. 

Pragmatic sanction, ii. 363, 467. 

Prayer, ii. 363. 

of process, ii. 363. 
for relief, ii. 363. 

Preamble, ii. 364. 

Precarious right, ii. 364. 

Precarium, ii. 364. 

Precatory, ii. 364. 

Precedence, ii. 364. 

Precedent condition, i. 263. 

Precedents, ii. 364. V. Reason . 

Precept, ii. 365. 

Precinct, ii. 365. 

Preciput, ii. 365. 

Precludi non, ii. 365. 

Precognition, ii. 365. 

Precontract, ii. 365. 

Predecessor, ii. 365. 

Preemption, ii. 365. 

Prefect, ii. 366. 

Preference, ii. 366. 

who entitled to, ii. 381* 

Pregnancy, ii. 366. 

concealed, n. 3, ii. 366, 368. 
signs of, n. 4, ii. 366. 
duration, n. 16,-ii- 367. 
laws relating to, n. 17, ii. 368. 
Pregnant, pleading , ii. 369. 

negative, ii. 209. 

Prejudice, ii. 369 
Prehension, ii. 369. 

Prelate, ii. 369. 

Prelevement, ii. 369. 


Preliminary, ii. 370. 

Premeditation, ii. 370. 

Premises, ii. 370. 

estates, ii. 370. 
in conveyancing, ii. 370- 
equity pleading, ii. 370. 

Premium, ii. 370. 

pudicitiac, ii. 370. 

Prender, ii. 371. 

Prenomen, ii. 371. 

Prepense, ii. 371. 

Prerogative, civil law, ii. 371. 

English law, ii. 371. 
court, ii. 371. 

Prescriptible, ii. 371. 

Prescription, ii. 371. V. Limitation. 

Presence, ii. 372. 

constructive, i. 372. 

Present, ii. 372. 

Presentation, ii. 372. 

Presentee, ii. 372. 

Presentment of a grand jury, i. 567 ; ii. 372. 

bill of exchange, ii. 373. 
to whom made, n. 4, ii. 373 
when to be made, n. 5, ii. 373. 
for acceptance, n. 6, ii. 373. 

payment, n. G, ii 373. 
excuses for want of, n. 7, ii. 373. 
waiver of, n. 10, ii. 374. 
how stated in an indictment, i. 624. 
Preservation, ii. 374. 

President, ii. 374. 

of the United States, ii. 374. 
force of proclamation of, ii. 388. 
electors of, i. 462. 
salary of, ii. 492. 

Press, ii. 375. V. Liberty of the Press . 
Presumption, ii. 375. 

legal, ii. 375. 
artificial, ii. 375. 
natural, ii. 376. 
of mere law, ii. 376. 
law and fact, ii. 376. 
payment by lapse of time, ii 609. 
right by lapse of time, ii. 609. 
Presumptive heir, i. 583; ii. 376. 

evidence, i. 486. 

Pret a usage, ii. 376. 

Pretences, false, i. 555. 

Pretention, ii. 376. 

Preterition, ii. 376. 

Pretext, ii. 376. 

Pretium affectionis, ii. 376. 

Prevarication, ii. 376. 

Prevention, ii. 377. 

Price, ii. 377, 492. 

current, ii. 377, 
qualities of, ii. 492. 
differs from value, ii. 620. 
inadequate, i. 616. 

Prima facie, ii. 377. 

tonsura, ii. 377. 

Primage, ii. 377. 

Primary, ii* 377. 

evidence, i. 483; ii. 377. 
obligation, ii. 377. 
powers, ii. 377. 

Primate, ii. 377. 

Primer election, i. 469; ii. 378. 
seisin, ii. 378. 

Primitive obligation, ii. 235. 
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Primogeniture, ii. 37S. 

Primogenitus, ii 37S. 

Primum deeretum, ii. 378 
Prince, ii. 378 
Principal, ii. 378. 

contract, i. 307 ; ii 378, 380. 
obligation, ii, 255, 380. 
when liable for act? of agent, ii. 413. 
agency revoked by acts of, ii. 477. 
in crime, ii. 3S0. 

in first degr^p, ii. 380* 
second, ii. 380. 
differs from accessary, i. 44. 

accomplice, i. 46. 

Principle, patent cannot be taken for, ii. 286. 
Principles, ii. 3S0. 

Printing, ii. 3S1. 

Priority, ii. 381. V. Privilege. 

of invention, right of, ii. 304. 

Prisage, ii. 3S1. 

Prison, i. 554; ii. 3S1. 

breaking, ii. 381. 

Prisoner, ii. 3S1. 

of war, ii. 382. 

Private, ii. 3S2. 

law, ii. 12. 
partnership, ii. 294. 
sale, ii. 495. 
signature, ii. 535. 
statute, i. 62; ii. 546. 
writings, +iow proved, i. 483. * 
rrivateer, ii. 382. 

Privement enceinte, ii. 382, 415. 

Privies, ii. 382. 

rights of, i. 482. 

Privilege, ii. 382. 

or preference in payment of debts, ii. 
383. 

in maritime law, ii. 3S3. 
prerogative, ii. 383. 
from arrest, i. 121, 201; ii. 383. 
of members of congress, ii. 154. 
bill of, i. 180. 

Privileged communication, Ii. 384. 

Priviligium clericale, ii, 384. 

Privity, ii. 384. 

of contract, ii. 384. 
estate, ii. 384. 

Privy, ii. 3S5. 

council, ii. 384. 
seal, ii. 384. 
verdict, ii. 3§4, 622. 

Prize, ii. 384. 

actions respecting, i. 385. 
court, i. 327, 642; ii. 384. 

Pro, ii. 385. 

and con, ii. 385. 
confesso, ii. 385. 
curators, ii. 385. 
po quod, ii. 385. 
indiviso, ii. 385. 
querente, ii. 385. 
rata, ii. 385. 
re nata, ii. 385. 
tanto, ii. 385. 
tutors, ii. 385. 

rata parte itineris, freight, i. 549. 

Proavus, ii. 385. 

Proamita, ii. 385. 

Probability, ii. 385. 

Probable, ii. 385. 


Probable cause, ii. 385. 

when presumed, ii. 626. 

Probate of a will, ii. 385. 

Probation, ii. 396. 

Probator, ii. 386. 

Probatory term, ii. 386, 579. 

Probi et legales homines, ii. 386. 

Probity, ii. 386. 

Procedendo, ii. 386. 

Proceeding, ii. 386. 

executory, ii. 386. 
ordinary, ii. 386. 
summary, ii. 386, 443, 558 
Proceres, ii. 387. 

Proces verbal, ii. 387. 

Process, ii. 387. 

original, ii. 387. 
final, ii. 387. 
when patented, ii. 397. 
mesne, ii. 157, 387. 
of garnishment, ii. 3S7. 

interpleader, ii. 387. 
judicial, ii. 387. 
bailable, i. 153. 
executory, i. 495. 
obstructing, ii. 257. 

consequences of acting under void, ii. 635. 
Processioning, ii. 388. 

Prochein, ii. 398. 

amy, ii. 388. 
ami, ii. 229. 

Proclamation, ii. 3SS. 

in practice, ii. 388. 
of exigents, ii. 388. 
rebellion, ii. 3SS. 
military chief declaring martial* 
law, does not suspend the habeas 
corpus act, i. 575. 

Procreation, ii. 3S8. 

Proctor, ii. 38S. 

Procuration, ii. 388. V. Authority 
Procurations, ii. 389. 

Procurator, ii. 3S9. 

in rem suam, ii. 3S9. 

Procuratorium, ii. 3S9. 

Prodigal, ii. 369. 

Proditorie, ii. 389. 

Producent, ii. 389. 

Prcenomen, ii. 371. 

Profane, ii. 389. 

Profanely, ii. 389. 

Profaneness, ii. 389. 

Profectitus, ii. 389. 

Profert in curia, ii. 3S9. 

how made, i. 383. 

Profession, ii. 389. 

Profits, ii. 389. 

a prendre, ii. 390. 

rendre, ii. 390. 
whether insurable, ii. 390. 
effect of taking part of, ii. 390. 
purchaser when entitled to, ii. 391. 
gross, ii. 391. 
net, ii. 391. 
mesne, ii. 151 

and losses, how divided by partners,]. 129. 
maritime, ii. 107. 
violent, ii. 629. 

Progression, ii. 391. 

Prohibition, ii. 391. 

Prohibitive impediments, ii. 391. 
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Projet, ii. 391. 

Proles, ii. 391. 

Proletarius, ii. 391. 

Prolicide, ii. 391. 

Prolixity, ii. 391. 

Prolocutor, ii. 391. 

Prolongation, ii. 391. 

Prolytae, ii. 391. 

Promatertera, ii. 391. 

Promise, i. 570; ii 391. V. Undertaking . 
of marriage, ii. 109, 392. 
to pay, effect of new, ii. 220. 

Promises to obtain a confession, effect of, ii. 392. 
Promisee, ii. 392. 

Promisor, ii. 392. 

Promissory note, ii. 392. 

Promoters, ii. 393. 

Promulgation, ii. 393. 

Promutuum, ii. 393. 

Pronepos, ii. 393. 

Pronotary, ii. 393. 

Pronurus, ii. 393. 

Proof, ii. 393. 

Proper, ii. 208, 394. V. Necessary and proper* 
Property, ii. 394. 

absolute, ii. 394. 

personal, ii. 333, 394* 

real, ii. 394, 422. 

neutral, ii. 212. 

paternal, ii. 318. 

qualified, ii. 394. 

how lost, ii. 394. 

in goods when changed, ii. 550. 

incorporeal, i. 619. 

Propinquity, ii. 395. 

Propios, or proprios, ii. 395. 

Proponent, ii. 395. 

Proposal, ii. 395. 

Proposition, ii. 395. 

Propositus, ii. 395. 

Propound, ii. 395. 

Propres, ii. 395. 

Propria persona, ii. 395. 

Proprietary, ii. 395. 

Proprietate probanda, ii. 392. 

Proprietor, ii. 392. 

Proprio vigore, ii. 395. 

Propter affectum, i. 217 ; ii. 395. 
defectum, i. 217; ii. 395. 
delictum, i. 217; ii. 395. 

Prorogated jurisdiction, ii. 396. 

Prorogation, ii. 396. 

Proscribed, ii. 396. 

Prosecution, ii. 396. 

malicious, ii. 98. 

Prosecutor, ii. 396. 

private, ii. 443. 

when liable to an action, ii. 98. 
inquiry into motives of, ii. 192. 
Prospective, ii. 396. 

law, ii. 12. 

Prostitution, ii. 396. 

Protection, ii. 396. 

government , ii. 396. 

English laws, ii. 396* 

Protest, maritime, ii. 397. 

legislative, ii. 397. 

of bills, ii. 397. 

for better security, ii. 397. 

Protestando, n. 397. 

Protestation, ii. 398. 


Prothonotary, ii. 398. 

Protocol, ii. 398. 

Protutor, ii. 398. 

Prout patet per recordum, ii. 398. 

Province, ii. 398. 

Provision, ii. 399. 

Provisional seizure, ii. 398. 

Provisions, ii. 399. 

Proviso, ii. 399. 

Provocation, ii. 399. 

effegt of, ii. 105. 

Provost, ii. 399. 

Proxenetae, ii. 399. 

Proximity, ii. 399. 

Proximate cause, what, i. 211. 

Proxy, ii. 399. 

Prussian code, i. 237. 

patents, ii. 316. 
thaler, value of, ii. 585. 

Puberty, ii. 399. 

Public, ii 400. 

act or statute, i. 62; ii. 546. 

agent, powers of, i. 84. 

authority, how executed, i. 146. 

debt, ii. 400. 

employment, i. 513. 

enemy, ii. 400. 

companies, ii. 294. 

domain, ii. 198. 

passage, ii. 400. 

policy, ii. 349. 

contract against, ii. 349, 634. 
sale, ii. 495. 
verdict, ii. 622. 

Publican, ii. 400. 

Publication, ii. 400. 

of slander, ii. 529, 

speech, when libelous, ii. 541* 
will, required, ii. 652. 
letters, when restrained by injunc¬ 
tion, i. 635. 

Publiciana, ii. 401. 

Publicity, ii. 401. 

Publisher, ii. 401. 

how far responsible, ii. 401. 

Pudicity, ii. 40 1. 

Pudzeld, ii. 401. 

Pner, ii. 401. 

Puerility, ii. 401. 

Puffer, ii. 401. 

a fraud on bidders, i. 141. 

Puis darrein continuance, plea, ii. 343, 401. 
Puisne, ii. 401. 

Punctuation, ii. 401. 

Punishment, ii. 401. 

of death, i. 203; ii. 403. 
arbitrary, i. 114. 

Punters, i. 513. 

Pupil, ii. 403. 

Pupillarity, ii. 403. 

Pur, ii. 403. 

autre vie, ii. 403. ' 

Purchase, ii. 403. 

money, ii. 48, 404. 

interest on, i. 653. 

Purchaser, ii. 403, 492. 

who may be, ii. 403, 492. 

cannot be, ii. 403. 
obligations of, ii. 403. 
quasi, ii. 414. 

when to pay for conveyance, i. 
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Pure debt, ii, 404. 

obligation, li. 255, 404. 
plea, ii. 405. 

Purgation, ii. 405. 

Purlieu, ii. 405. 

Purpar'y, ii. 405. 

Purport, ii. 405. 

Purpresture, ii. 405. 

Ftirse, ii. 405 
Purser, ii. 405. 

Pursuer, ii. 406. 

Purveyor, ii. 406. 

Purview, ii. 406. 

Put, to, ii. 406. 

Putative, ii. 406. 

father, ii. 406. 

when entitled to his child, ii. 1250. 
marriage, ii. 406. 

Putting in fear, ii. 406. 

Q. 

Quack, ii. 407. 

Quadrans, ii. 407. 

Quadrant, ii. 407. 

Quadriennium utile, ii. 407. 

Quadripartite, ii. 407. 

Quadroon, ii. 407. 

Quadruplication, ii. 407. 

Quae est eadem, ii. 407. 

Quaere, ii. 407. 

Quaerens non inv^nit plegium, ii. 407* 

Qua?stro, ii. 407. 

Quaestor, ii. 408. 

Quakers, ii. 40S. 

Qualification, ii. 408. 

Qualified, ii. 408. 

fee, i. 516, ii. 408. 
indorsement, i. 626; ii. 408. 
property, ii. 594. 
right, ii. 483. 

Quality of persons, ii. 408. 

things, ii. 408. 

chattel when not warranted by the 
seller, i. 581; ii. 643. 

Quamdiu se bene gesserit, ii. 408. 

Quando acciderint, ii. 408. 

Quanti minoris, ii. 409. 

Quantity, ii. 409. 

Quantum damnificatus, ii. 409. 
meruit, ii. 409. 
valebat, ii. 409. 

Quarantine, commercial, ii. 409. 

of a widow, ii. 409. 

Quare, ii. 410. 

clausum fregit, ii. 410. 
ejecit infra terminum, ii. 410. 
impedit, ii. 410. 
obstruxit, ii. 410. 

Quarrel, ii. 410. 

Quarry, ii. 410. 

Quart, ii. 410. 

Quarter, ii. 410. 

day, ii. 410. 
dollar, ii. 4 L0. 
eagle, ii. 410. 

Beal, ii. 410. 
sessions, ii. 411. 
to, ii. 410. 
year, ii. 411. 

Quartering of soldiers, ii. 411. 

Quarteroon ii. 411. 


Quarto die post, ii. 411. 

Quash, to, ii. 411. 

Quasi, ii. 411. 

affinity, ii. 411. 
contractus, ii. 411. 
corporations, ii. 412 
delict, ii. 413. 
deposit, i. 406, 525 
mandate, ii. 211. 
offence, ii. 413. 
partners, ii. 414. 
posthumous child, ii. 414. 
purchase, ii. 414. 
tradition, ii. 414. 

Quatuorviri, ii. 414. 

Quay, ii, 414. 

Que est raeme, ii. 414. 

estate, ii. 414. 

Quean, ii. 414. 

Queen, ii. 414. 

Querela, ii. 414. 

Question, punishment, ii. 414. 
evidence, ii. 414. 
practice, ii. 415. 
of law, ii. 415. 

* fact, ii. 415.. 

Questor, ii. 415. 

Qui tarn, ii. 415. 

Quia timet, ii. 415. 

emptores, ii. 415. 
bill, i. 174. 

Quibble, Li. 415. 

Quick with child, ii. 368, 415. 
Quickening, ii. 366. 

Quid pro quo, ii. 416. 

Quidam, ii. 416. 

Quiet enjoyment, ii. 416. 

covenant for, i. 349. 
landlord warrants, ii. 4< 

Quietus, ii. 416. 

Quintal, ii. 416. 

Quinto exactus, ii. 416. 

Quit claim, ii. 416. 

in contracts, ii. 416. 
rent, ii. 416. 
notice to, ii. 243. 

Quo animo, ii. 416. 

jure, writ of, ii. 417. 
minus, ii. 417. 
warranto, ii. 417. 

Quoad hoc, ii. 417. 

Quod computet, i. 47, 679 ; ii. 417. 
cum, ii. 417. 
ei deforciat, ii. 418. 
permittat, ii. 418. 

prosternare, ii. 418. 
pratravit, ii.418. 
recuperet, i. 679; ii. 418. 
partitio fiat, i. 680. 
partes replacitent, i. 680. 

Quorum, ii. 418. 

Quot, ii. 418. 

Quota, ii. 418. 

Quotation, ii. 418. 

practice , ii. 4IS. 

Quousque, ii. 418. 

R. 

Rack, ii. 419. 

rent, ii. 419. 

| Radoub, ii. 419* 
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Railway, ii. 419. 

Rain water, ii. 419. 

Range, ii. 419. 

Rank, ii. 419. 

Ranking, ii. 419. 

Ransom, ii. 419. 

bill, ii. 420. 

Rape, criminal law, ii. 324, 420. 

division of a country, ii. 420. 

Rapine, ii. 420. 

Rapport a succession, ii. 420. 

Rascal, ii. 421. 

Rasure, ii. 421. 

Rate, ii. 421. 

of exchange, ii. 421. 

Ratihabition, ii. 422. 

Rationalibus divisis, writ de, ii. 422. 
Ratification, ii. 421. 

of treaties, ii. 421. 

Rats, damage done by, ii. 330. 

Ravished, ii. 422. 

Ravishment, ii. 422. 

of ward, ii. 422. 

Reading, ii. 422. 

effect of false, to a blind man, i. 605. 
Real, ii. 422. 

actions, ii. 422. 

assets, i. 133. 

contracts, i. 307; ii. 422. 

covenants, i. 346. 

estate, when stock is, ii. 521. 

to pay a mortgage, ii. 320. 
obligation, ii. 256. 
property, i. 607 ; ii. 394, 422. 
statute, ii. 547. 
injury, i- 637. 

Reality of laws, ii. 423. 

Realm, ii. 423. 

Realty, ii. 423- 
Reason, ii. 423. 

Reasonable, ii. 424. 

act, ii. 424. 
time, ii. 424* 

Reassurance, ii. 424. 

Rebate, ii. 424. 

Rebel, ii. 424. 

Rebellion, ii. 424. 

commission of, i. 246; ii. 424. 
Rebouter, ii. 424, 

Rebut, to, ii. 424. 

Rebutter, ii. 424. 

Rebutting evidence, ii. 424. 

Recall, to, ii. 425. 

a judgment, ii. 425. 

Recapture, ii. 425. 

Recaption, ii. 425. 

Receipt, ii. 425. 

Receiptor, ii. 426. 

Receptus, ii. 426. 

Receive, to, ii. 426. 

Receiver, ii. 426. 

of stolen goods, ii. 427. 
ne unques son, ii. 207. 

Recession, ii. 427. 

Recidive, ii. 427. 

Reciprocal contract, i. 306; ii. 427. 
Reciprocity, ii. 427. 

Recital, ii. 427. 

Reclaim, ii. 428. 

Recognition, ii. 42S. V. Ratification . 
Recognitors, ii. 428. 


| Recognizance, ii. 423. 

form of, ii. 428. 
how taken, i. 484. 

Recognizee, ii. 429. 

Recognizors, ii. 429. 

Recolement, ii. 429. 

Recommendation, ii. 429. 

letter of, ii. 33. 
Recompensation, ii. 429. 

Recompense, ii. 429. 

of recovery in value, ii. 429. 
Reconciliation, ii. 429. V. Condonation, 
Reconduction, ii. 429. 

Reconvention, ii. 429. V. Cross-bill 
Record, ii. 429. 

to, ii. 430. 
effect of, ii. 430. 
of nisi prius, ii. 430. 
how proved, i. 488. 

authenticated, i. 143, 539. 
failure of, i. 510. 
stealing or falsifying, i. 512. 
court of, i. 327 ; ii. 202. 
matter of, ii. 123. 
plea of nul tiel, ii. 249. 
trial by the, ii. 604. 

may be amended during the term, i. 98; 
ii. 579. 

Recordari facias loquelam, ii. 430. 

Recordatur, ii. 430. 

Recorder, ii. 430. 

Recordeurs, ii. 430. 

Recoupe, to, ii. 430. 

Recoverer, ii. 431. 

Recovery, ii. 431. 

actual, ii. 431. 
common, i. 252; ii. 431* 

Recreant, ii. 431. 

Recrimination, ii. 431. 

Recruit, ii. 432. 

Recto, ii. 432. 

Rector, ii. 432. 

Rectory, ii. 432. 

Rectus in curia, ii. 432. 

Recusants, ii. 432. 

Recusation, ii. 432. V. Challenge . 

Recuperatores, ii. 432. 

Reddendo singula singulis, ii. 432. 

Reddendum, ii. 432. 

Redemption, ii. 433. 

Rcdemptiones, ii. 433. 

Redhibition, ii. 433. 

Redidit se, ii. 433. 

Reditus albi, ii. 433. 

nigri, ii. 433. 

Redraft, ii. 433. 

Redress, ii. 433. 

Redubbers, ii. 433. 

Redundancy, ii. 433. 

Reentry, ri. 433. 

Reeve, ii. 435. 

Reexamination, ii. 435. 

Reexchange, ii. 435. 

Refalo, ii. 435. 

Refection, ii. 435. 

Referee, ii. 435. 

Reference or arbitration, ii. 435. 
mercantile, ii. 435. 
to a master, ii. 435. 

Referendum, ii. 435. 

Reform, ii- 435. 



INDEX 


813 


Reformation, ii. 436. 

Refresh, to, ii. 436. 

Refund, to, ii. 436. 

Refuge, house of, i. 591. 

Refusal, ii. 436. V. Dissent . 

Regency, ii. 436. 

Regent, ii. 436. 

Resiam majestatem, ii. 436. 

Regicide, ii. 436. 

Regidor, ii. 436. 

Regimiento, ii. 436. 

Register, ii. 436. 

cojnmon law , ii. 437. 

or registrar, ii. 437. 

for the probate of wills, ii. 437. 

of writs, ii. 437. 

Registrarius, ii. 437. 

Registrum brevium, ii. 437. 

Registry, ii. 437. 

Regnant, ii. 437. 

Regrating, ii 437. 

Regress, ii. 437. 

Regular deposit, ii. 437. 

and irregular process, ii. 437. 

Rehabilitation, ii. 438. 

Rehearing, ii. 438. 

Rei intervenes, ii. 43S. 

Re*insurance, ii. 438. 
issuable notes, ii. 438. 

Rejoinder, ii. 433- 

Relapse, ii. 438. 

Relation, ii. 43S. 

civil law, ii. 438. 
contracts, ii. 438. 
kindred, ii. 439. 

challenge to a juror on account of being 
a, ii. 439. 
legacy to, ii. 22. 

Relative, ii. 439. 

powers, ii. 439. 
right, ii. 439, 475. 

Relator, i. 173 ; ii. 439. 

Release, ii. 439. 

of action, ii. 439. 

kinds of, ii. 439. 

effect of, ii. 440. 

of estates, ii. 440. 

differs from acquittance, i. 62. 

of goods, effect of, ii. 550. 

principal, discharges surety, ii. 564* 

Releasee, ii, 440. 

Releasor, ii. 440. 

Relegation, ii. 440. 

Relevancy, ii. 440. 

Relevant evidence, ii. 440. 

Relict, ii 440. 

Relicta verificatione, ii. 441. 

Reliction, ii. 441. 

Relief, feudal, ii. 441. 

by chancery, ii. 441. 
against accidents, i. 45. 

Religion, ii. 441. 

Religious test. ii. 441. 

Relinquishment, ii. 441. 

Relocation, ii. 441. 

Remainder, ii. 441. 

vested, ii. 441. 
contingent, i. 303; ii. 442. 
man, ii. 442 
formedon in, i. 543. 

Remand, to, ii. 442. 


Remanding a cause, ii. 442. 

Remanent pro defectu emptorem, ii. 442. 
Remanet, ii. 442. 

Remedial, ii. 442. 

statute, ii 546. 
writ. i. 634. 
injunction, i. 634. 

Remedy, ii. 442. 

at law, n. 2, ii. 442 
in equity, n. 2, ii. 442, 
by action of assumpsit, n. 5, ii. 443. 
debt, n. 6, ii. 443. 
covenant, n. 7, ii. 443. 

| detinue, n. 8, ii. 443. 

replevin, n. 8, ii. 443. 
trover, n. 8, ii. 443. 

preventive, n. 11, ii. 443; n. 17, ii. 444. 
compensatory, n. 12, ii. 443; n. 18, ii. 
444. 

which has punishment for its object, n. 
13, ii. 443- 

private, n. 15, ii. 443. 
public, n. 19, ii. 444. 
specific, n. 20, ii. 444. 
cumulative, n. 20, ii. 444. 
civil, i. 232. 

of seamen for wages, ii. 504. 
in personam, i. 615. 
rem, i. 615. 

for waste, ii. 645. * 

Remembrancers, ii. 444. 

Remise, ii. 444. 

Remission, i. 40; ii. 444. 

Remit, to, ii. 445. 

Remittance, ii. 445. 

Remittee, ii. 445. 

Remitter, ii. 445. 

Remittit damna, ii. 445. 

Remittor, ii. 445. 

Remittitur damnum, ii. 445. 

of record, ii. 445. 

Remonstrance, ii. 445. 

Remote, ii. 445. 

cause when insufficient, i. 211. 
when damages are too, i. 361. 

Removal from office, ii. 445. 

Remover, ii. 445. 

Remuneration, ii. 445. 

Render, ii. 445. 

Rendezvous, ii. 445. 

Renewal, ii. 446. 

Renounce, to, ii. 446. 

Rent, ii. 446. 

differs from annuity, ii. 446. 
charge, ii. 446. 
service, ii. 446. 
seek, ii. 446. 

when due, i. 434; ii. 446. 
roll, ii. 446. 
rack, ii. 419. 

how to be demanded, ii. 434. 
when to be demanded, ii. 434. 
where to be demanded, ii. 434. 
forfeiture of, how waived, ii. 434. 
effect of tender of, ii. 434. 
may be apportioned, i. 110. 
for what, a distress may be, i. 432. 
when house is burned down, i. 527 
interest on, i. 653. 

Rental, ii 466. 

Rente, ii. 446. 
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Rente, fonciere, ii. 446. 

viagere, ii. 446. V. Annuity. 
Renunciation, ii. 446. 

of country, when required, ii. 201. 
of titles, when required, ii. 201. 
of agent, i. S3. 

Repairs, ii. 447. 

who to make, ii. 447. 

Reparation, ii. 447. 

Reparatione facienda, ii. 447 
Repeal, ii. 447- 
Repertory, ii. 448. 

Repetition ii. 448. 

civil law, ii. 448. 

Scotch law, ii. 448. 

Repleader, ii. 448. 

difference between judgment non ob¬ 
stante veredicto and, ii. 449. 
when allowed, ii. 449. 

Replegiare, ii. 449. 

Replevin, ii. 449. 

for what property, ii. 449. 
interest of plaintiff in, ii. 449. 
for what injury, ii. 449. 
pleadings in, ii. 450. 
judgment in, ii. 450. 
when proper, ii. 450. 

Replevy, ii. 450. 

Repliant, ii. 450. 

Replication, ii. 450. 

kinds of, ii. 450. 
form of, ii. 450. 
quality of, ii. 450. N 
Report, ii. 450. 

Reporter, ii. 450 
Reports, ii. 450 

American, ii. 452. 

English and Irish, ii. 456. 
are evidence of the law, ii. 535. 
Represent, to, ii. 461. 

Representation of facts, ii. 461. 

person?, ii. 461 
regulated, i. 548. 
in Scotch law, ii. 461 
Representative, i. 591; ii. 460. 

personal, ii. 461. 
democracy, i. 402; ii. 461 
Reprieve, ii. 461. V. Pardon. 

Reprimand, ii. 462. 

Reprisals, ii. 462. V. Letters of Marque « 
general, ii. 462. 
special, ii. 462. 
letter, ii. 33. 

Reprises, ii. 4 62. 

Reprobate, i. 112. 

Reprobation, ii. 462- 
Republic, ii. 462. 

Republican government, ii. 462* 

Republication, ii. 462. 

Repudiate, ii. 463. 

Repudiation, ii. 463. 

Repugnancy, contracts , ii. 463. 

rejected, ii. 236. 
pleadings ii. 463. 

Repugnant, ii. 463. 

condition, i. 263 ; ii. 463. 

Reputation, ii. 463. V. Character • 

Request, ii. 464. 

notes, ii. 464. 
letters of, ii. 34. 

Requisites to secure a patent, ii* 312. 


Requisition, ii. 464. 

Res, ii. 464. 

gesta, ii. 464. 
integra, ii. 464. 
inter alios acia, ii. 464. 
judicata, i. 488; ii. 465. 
mancipi, ii. 465 
nova, ii. 465. 
publicae, ii. 586. 
universatis, ii. 465, 586, 
nullius, ii. 465, 586. 
perit domino, i. 527 ; ii. 456. V. Soli, 
Resale, ii. 465. 

Resceit, ii. 466. 

Rescission of a contract, ii. 466. 

Rescissory actions, i. 67. 

Reseous, ii. 467. 

Rescript, ii. 467". 

or counterpart, i. 324. 
apostolical, i. 195. 

Rescription, ii. 467. 

Rescripts, ii. 467. 

Rescue, ii. 467. 

of ships, ii. 467. 

Rescuer, liability of, ii. 467. 

Rescussor, ii. 467. 

Reservation, ii. 467. 

Reset of theft, ii. 468. 

Resetter, ii. 4 68 
Resiance, ii. 468. 

Residence, ii. 468. V. Domicil . 

what, required to become a citizen, U* 

201 . 

non, ii. 236. 

Resident, a minister, ii. 468. 
persons, ii. 468. 
justices, i. 688. 

Residuary legatee, ii. 468. 

legacy, ii. 19. 

Residue, ii. 275, 468. V. Surp us. 

Resignation, ii. 468. 

Resignee, ii. 468. 

Resistance, it. 4 6S. V. Self-defence. 

Resolution, a judgment, ii. 469. 

civil law, ii. 4£}9. 

Resolutory condition, i. 263; ii. 469. 

Resort, ii. 469. 

Respectable witness, ii. 469. 

Respiration, ii. 469. 

Respite, ii, 469. 

criminal law, ii. 469 
Respondeat ouster, ii. 469. 

Respondent, ii. 470. 

Respondentia, ii. 470. 

Respondere non debet, ii. 470. 

Responsa prudentum, ii, 470. 

Responsalis, ii. 470. 

Responsibility, ii. 470. 

penal i9 always personal, ii. 470* 
of sea captain, i. 204. 

Restitution, ii. 429. 471. 

writ of, ii. 471. 
of con jugal rights, ii. 471 
Restore, To, ii. 471. 

Restraining, ii. 471. 

powers, ii. 471. 
statute, ii. 546. 

Restraint, ii. 471. 

Restrictive indorsement, i. 673. 

interpretation, i. 660- 
Resulting trusts, ii. 471. 
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Resulting use, ii. 472. 

Resumption, ii. 472. 

Retail, ii. 472. 

Retailer of merchandise, ii. 472. 

Retain, to, ii. 472. 

Retainer, ii. 472. 

by a client, ii. 472, 474. 
an executor, ii. 472. 

Retaining fee, ii. 474. 

Retaking, ii. 474. 

Retaliation, ii. 474. 

Retention, ii. 474. 

Retorno habendo, ii. 474. 

Retorsion, ii- 474. 

Retract, to, ii. 474. 

Retraxit, ii. 475. 

Retribution, ii. 475. 

Retrocession, ii. 475. 

Retrospective, ii. 475. 

law, ii. 12. 

Return, ii. 475. 

day, ii. 475. 
of writs, ii. 475. 
false, i. 511. 

Reus, ii 475. 

Revendication, ii. 476. 

Revenue, ii 476. V. Money bills. 

Reversal, ii. 476. 

Reverse, to, ii. 476. V. Revocalur• 

Reversion, ii. 476. 

Reversioner, ii. 476. 

may diviae the reversion, i. 110* 
Reversor, ii. 477. 

Reverter, ii. 477. 

formedon in, i. 543. 

Review, ii. 477. V. Bill of Review, 
hill of, i. 172. 

bill in the nature of a bill of, i. 173. 
Revival ii. 477. 

Revive, ii. 477. 

Revivor, ii. 477. 

bill of, i. 171. 

bill in the nature of a bill of, i. 172. 
Revocation, ii. 477. 

express, n. 2, ii. 477. 
implied, n. 3, ii. 477. 
of will, n. 5, ii. 477. 
of agency, n. 6, i. 83; ii. 477. 
by acts of principal, n. 7, ii. 477. 

agent, n. 8, ii. 478. 
by death, n 11, ii. 478. 

change of circumstances, n. 12, ii. 
478. 

extinction of subject matter of the 
agency, n. 14, ii. 478. 
of authority, i. 146; ii. 477. 

license, when lawful, ii. 45. 
when cancelling is a, i 200. 
of warrant of attorney by death, ii. 
642. 

Revocatur, ii. 479. V. Reversed, 
judgment of, i. 677. 

Revolt, ii. 479. 

Reward, ii. 479. 

when it will make witness incompetent, 
ii. 659. 

Rhode Island, acknowledgment of deeds in, l. 59. 

letters testamentary in, ii. 38. 
limitation of actions in, ii. 70, 
government of, ii. 479. 

Rhodian law, ii. 15, 4S3. 


Rial of plate, ii. 483. 

Riband, ii. 483. 

Rider, ii. 483. 

Ridiculous, when to render a man, is slander, ii. 

528. 

Riding, ii. 483. 

Rien, ii. 483. 

en arrere, ii. 483. 
passa par le fait, ii. 483. 

Right, ii. 483. 

perfect, n. 3, ii. 483. 
imperfect, n. 3, ii. 483. 
absolute, n. 5, ii. 483. 
qualified, n. 5, ii. 483. 
relative, n. 10, ii. 484 
natural, n. 6, ii. 484. 
political, n. 7, ii. 484. 
civil, n. 8, ii. 484. 
legal, n. 11, ii. 484. 
equitable, n. 11, ii. 484. 
of division, ii. 484. 
discussion, ii. 484. 
habitation, ii. 484. 
patent, ii. 484. 
writ of, ii. 484. 
of relief, ii. 484. 
never dies, ii 50. 
when suspended, ii. 567. 

merged, ii. 156. 
of search, ii. 505. 

Rightful executor, i. 497. 

Rights of sea captain, i. 204 

Ring dropping, ii. 484. 

Ringing the change, ii. 495. 

Riot, ii. 485. 

Riotously, ii. 485. 

Ripa, ii. 485. V. Banks of Rivers . 

Riparian proprietors, i. 150, 360; ii. 485, 646 
owner, to what entitled, i. 667. 
right to islands, i. 667. 

Ripuarian law, ii. 486. 

Replevin, judgment in, i. 679. 

Respondeat ouster, judgment of, i. 679. 

Retraxit, judgment of, i. 680 

Risk, ii. 486. 

in marine insurance, ii. 486. 
fire insurance, ii. 486. 
insurance on lives, ii. 4S6. 
on sale9, ii. 487. 

of baggage to be borne by carrier, i. 15& 

River, ii. 487. 

public, n. 3, ii. 487. 
private* n. 7, ii. 487 
navigable, n. 4, ii. 205, 187. 
north western territory, u. 487. 
not navigable, n. 5, ii. 487. 
in Pennsylvania, n. 8, ii. 487. 
banks of, i. 157; ii. 485. 

Rix dollar, ii. 488. 

Rixa, ii. 488. 

Rixatrix, ii. 488. 

Road, ii. 488. 

public, ii. 488. 

private, ii. 488. 

how to travel on, i. 524. 

driving on wrong side of, ii. 210. 

for ships, ii. 488. 

Roaring, ii. 483. 

Robber, ii. 488. 

Robbery, ii. 488. 

of mail punished, ii. 93 
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Robbery, violence required to constitute, ii. 629. 

Rod, ii. 489. 

Rogatory letters, ii. 34, 489. 

Rogue, ii. 489. 

Role d’equipage, ii 489. 

Roll, ii. 489. 

Roman law, ii. 8. 

authority of, ii. 535. 
patents, ii. 316. 

Rood of land, ii. 489. 

Root, ii. 489. 

in genealogy, i. 190. 

Roots of trees, ownership of, ii. 600. 

Roster, ii. 489. 

Rouble, ii. 489. 

Rout, ii. 489. 

Routously, ii. 489. 

Royal honors, ii. 489. 

Rubric, ii. 489. 

Rudeness, ii. 439. 

Rule, ii. 490. 

of court, ii. 490. 

law, ii. 490. 
to show cause, ii. 490. 
of the war of 1756, ii. 490. 
term, ii. 490. 
to, ii. 490. 

Rules, ii. 490. 

of practice, ii. 490. 

Rumor, ii. 490. 

Runaway, i. 550. V. Fugitive . 

Runcinus, ii. 491. 

Running days, ii. 491. 

of statute of limitations, ii. 491. 

with the land, ii. 491. 

away with the vessel punished, i. 159. 

Rupee, ii. 491. 

Rural, ii. 491. 

Ruse de guerre, ii. 491. 

Ruta, ii. 491. 

s 

Sabbath, ii. 492. 

Sabinians, ii. 492. 

Sacramentum, ii. 492- 

Sacquier, i. 120; ii. 492. 

Sacrilege, ii. 492. 

S^vetia, ii. 492. 

Safe conduct, ii. 492. 

pledge, i. 265 j ii. 492. 

Said, ii. 492. 

Sailing instructions, ii. 492. 

Sailors, ii. 492. V. Mariner . 

bound to obedience, ii. 254. 

Saiaie-execution, ii. 492. 
foraine, ii. 492. 
gagerie, ii. 492. 
immobiliere, ii. 492. 

Salary, ii. 492. 

differs from honorarium, ii. 492. 

Sale, ii. 492. 

parties to a, n. 4, ii. 492. 
object of a, n. 5, ii. 492. 
price, n. 7, ii. 492. 
consent required to a, n. 9, ii. 492. 
absolute, n. 16, ii. 495. 
conditional, n. 16, ii. 495. 
voluntary, n. 18, ii. 495. 
forced, n. 18, i. 681; ii. 495. 
public, n. 18, ii. 495. 
private, n. 18, ii. 495. 


Sale of real estate, rules as to, n. 19, ii. 495. 
note, ii. 495. 
and return, ii. 496. 
bill of, i. 180. 
by bulk, i. 195; ii. 496. 
conditional, differs from a mortgage ii. 190. 
conditions of, i. 264. 
when property passes by, i. 397. 
judicial, i. 681. 

Sales, account of, i. 50. 

Salique law, ii 496. 

Salvage, ii. 496. 

actions respecting, i, 339. 
charges, ii. 496. 
loss, ii. 496. 

Salvors, ii. 496. 

Sample, ii. 496. 

Sanction, ii. 496. 

Sanctuary, ii. 496. 

Sane memory, ii. 497. 

Sang, ii. 497. V. Blood . 

Sanity, ii. 497. 

Sans ceo que, ii. 497. 
nombre, ii. 497. 

Tecours, ii. 497. 

Satisdaction, ii. 497. 

Satisfaction, ii. 497. 

in practice, ii. 497. 
in equity, ii. 497. 
piece, ii. 498. 

Satisfactory evidence, ii. 498. 

Scandal, ii. 498. 

Scandalum magnatum, ii. 498. 

Schedule, ii. 498. 

Schoolmaster, ii. 498. 

Sciendum, ii. 499. 

Scienter, ii. 499. 

Scilicet, ii. 499. 

Scintilla juris, ii. 499. 

Scire facias, ii. 499. 

ad audiendum errores, ii. 499. 
ad disprobandum debitum, ii. 499. 
feci, ii. 499. 
fieri inquiry, ii. 499. 

Scite, ii. 500. 

Scold, ii. 500. 

common, i. 252 

Scot and lot. ii. 500. 

Script, ii. 500. 

or part, i. 226. 

Scrivener, ii. 500. 

Scroll, ii. 500. V. SeaL 

Scutage, ii. 501. 

Scyregemote, ii. 501. 

Se defendendo, ii. 501. V. Self defence. 

Sea, ii. 501. 

brief, ii. 298, 501. 
letter, ii. 298, 501. 
shore, ii 501. 
weed, ii. 501. 
worthiness, ii. 501. 
arm of the, i. 119. 
captain, i. 204. 

Seal, ii- 502. 

office, ii. 503. 

of the United States, ii. 503. 
of foreign state, how proved, i. 539. 

court, how proved, i. 53S. 
admiralty court, i. 539. 
of medical institution, how proved, i. 423. 
when contract under, is changed by parol, i. 93< 
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Scaling of a verdict, ii. 503. 

Seals, ii. 503. 

Seamen, ii. 503. V. Sailors, 

remedy for wages, ii. 504. 

Seamen's fund, ii. 504. 

Search, in criminal cases, ii. 505. 
of ships on shore, ii. 505. 

at sea, ii. 505 
right of, ii. 505. 
for liens, ii. 505. 
warrant, ii. 505. 

Searcher, ii. 506. 

Seek, ii- 506. 

Second, ii. 506. 

deliverance, ii. 506. 
surcharge, ii. 506. 

Secondary, ii. 506. 

evidence, i. 485, 539; ii. 506. 
obligation, ii. 255. 

Seconds, ii. 506. 

Secrecy to be observed by grand jury, i. 566* 
Secret, ii. 506, 507. 

Secretary, ii. 507. 

of legation, ii. 507. 
the navy, ii. 507. 
state of U. S., ii. 507. 
the treasury U. S., ii. 507- 
war, ii. 508. 

Secta, ii. 508. 

Section of land, ii. 508. 

Sectores, ii. 508. ' 

Secure, to, ii. 508. 

Securities, bill to marshal, i. 173. 

Security, ii. 503. 

for costs, i. 211; ii. 508. 

Secus, ii. 509. 

Sedition, ii 509. V. Rebellion ; Revolt • 
punished, ii. 195. 

Seduction, ii. 509. 

Seeds, ii. 509. 

Seignor, ii. 509. 

Seigniory, ii. 509- 
Seisin, ii. 509. 

livery of, ii. 80. 

to entitle husband to curtesy, there must 
have been a, i. 478. 
wife to dower, there must have 
been a, i. 479- 

Seizure, ii. 510. 

how to be made, i. 523. 

Selecti judices, ii. 510. V. Jury. 

Selectmen, ii. 511. 

Self defence, ii. 510. 

against animals, l. 442. 
justified, i. 162 
right of, i. 6S9. 

Seller, ii. 511. 

when to stop goods in transitu, ii. 550. 
Semble, ii. 512. 

Semi proof, ji. 512. 

Seminaufragium, ii. 512. 

Semper paratus, ii, 512. 

Sen, i. 512. 

Senate, i. 271 ; ii. 512. 

when a court, i. 328. 
organization, i. 328. 
jurisdiction, i. 328. 

Senator, ii. 512. 

Senatus consultum, ii. 512. 

Seneschallug, ii. 513. 

Senility, ii. 513. 

Vol. II.—Ddd 


Senior, ii. 513. 

Sense, common, i. 262, 

Sentence, ii. 513. 

Separaliter, ii. 513. 

Separate estate, ii. 513. 

maintenance, ii. 513. 
trial, ii. 013. 

Separation, ii. 513. 

Sepulchre, ii. 514. 

Sequester, to, ii. 514. 

Sequestration, i. 406; ii. 514. 

in contracts, ii. 514. 

Louisiana, ii. 514. 

Sequestrator, ii. 516. 

Serf, ii. 516. 

Sergeant, ii. 516. 

at arms, ii. 516. 

Seriatim, ii. 516. 

Serjeanty, ii. 516. 

Servants, negro, ii. 516. 

in Louisiana, ii. 516. 
menial, ii. 517. 
legacy to, ii. 24. 

when master not liable for acts of, L 
513. 

Servi, ii. 517. 

Service or employment, ii. 517. 
in feudal law, ii. 517. 
of process, ii. 517. 

Servient, ii. 517. 

Servitudes, ii. 517. 

natural, ii. 518. 
personal, ii. 518. 

Servitus, ii. 518. 

luminum, ii. 518. 
stillicidii, ii. 518. 
tigni immittendij ii. 518. 

Session, ii. 518. 

court, ii. 518. 

Set, ii. 518. 

aside, to, 518. 
off, ii. 519. 

in the civil law, i. 255. 

Settle, to, ii. 519. 

Settlement, domicil, ii. 519. 

contracts, ii. 519. 
ante-nuptial, ii. 519. 
accounts, ii. 520. 
post nuptial, ii. 353. 

Sever, to, ii. 520. 

Several, ii. 520. 

covenant, i. 348. 
fisheries, i. 528. 
obligation, ii. 256, 532. 

Severalty, ii. 520. 

estate in, i. 480; ii. 520. 
tenant in, ii. 574. 

Severance in pleading, ii. 520. 

defence, ii. 520. 
of estate, ii. 520. 
machinery, ii. 520. 

Sewer, ii. 520. 

Sex, ii 520. V. Gender . 

Shaking hands, when sign of consent, i, 378 . 

Shall, how construed, ii. 150. 

Sham plea, ii. 343, 521. 

Share, ii. 521. 

Sheep, ii. 521. 

Shelly's case, ii. 521. 

Sheriff, ii. 521. 

duties of, il. 521. 
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Sheriff, how far liable for acts of his deputy, -ii. 
413. 

Sheriffalty, ii. 521. 

Shifting use, ii. 521. 

Shilling, ii. 522. 

Ship, ii. 522. V. Ships. 

broker, i. 194, ii. 522. 
damages, ii. 522. 

*s husband, i. 500, 594; ii. 522. 
duties of, ii. 522. 
papers, ii. 523. 
general, i. 224, 558. 
abandonment of, i. 14. 
chartered, i. 224. 
destroyed by rats, ii. 330. 
effect of detaining, by embargo, i. 464. 
Shipper, ii. 523. 

Shipping articles, ii. 503, 523. 

Ships, names of, ii. 199. V. Ship. 
collision between two, i. 241. 
how transferred, i. 180. 

Shipwreck, ii. 523. 

Shire, ii. 523. 

Shop book, ii. 523. V. Original entry . 

Shore, ii. 523. 

Short entry, ii. 524. 

Si faeerit te securem, ii. 524. 

Sickness, ii. 524. 

last, ii. 7. 

Side bar rules, ii. 524. 

Siens, ii. 524. V. Branch. 

Sigillum, ii. 524. V. Scroll; Seal . 

Sight, ii. 524. V. Bill of Exchange. 

Sign, ii. 524. 

a measure, ii. 525. 
to, ii. 525. 

judgment, ii. 525. 
mercantile, ii. 525. 

Signa, ii. 525. 

Signature, ii. 525. 

ecclesiastical, i. 195; ii. 525. 
private, ii. 535. 
required to a will, ii. 652. 
when initials make a, i. 633. 
Signification, ii. 526. 

Significavit, ii. 526. 

Silence, effect of, ii. 524, 626. 

Silva caedua, ii. 526. 

Similiter, ii. 526. 

Simony, ii. 526. 

Simple, ii* 526 

contract, ii. 526. 
assault, i. 131. 

interest, when allowed, i. 652. 
larceny, ii. 527. 
obligation, ii. 527. 
trust, ii. 527. 

Simplex, ii. 527. 

obligatio, i. 186. 

Simpliciter, ii. 527. 

Simul cum, ii. 527. 

Simulation, ii. 527. 

Sine die, ii. 527, 657. 

Sinecure, ii. 527. 

Single, ii. 527. 

bill, i. 181; ii. 527. 
entry, ii. 527. 
obligation, ii. 256. 

Singular, ii. 527. 

jinking fund. i. 552; ii. 527. V. Funding sys¬ 
tem. 


Sire, ii. 527. 

Sister, ii. 527. 

Situs, ii. 528. 

Skeleton bill, ii. 528. V. Blank. 

Skill, ii. 528. 

Slander, ii. 528. V. Libel . 

nature of accusation, n. 3, ii. 528. 
falsehood required in, n. 9, ii. 529. 
publication of, n. 10, ii. 529. 
when lawful, n. 11, ii. 529. 
malice in, n. 12, ii. 529. 
of a class, effect of, i. 233. 
council, when responsible for, ii. 45. 
in what language, ii. 5. 
infant is liable for, i. 629. 

Slanderer, ii, 529. 

Slanderous words, when justified, i. 689. V. De¬ 
bate. 

Slave, ii. 529. 

trade, ii. 530. 
abandonment of, i. 14. 
cruelty to, i. 356. 
how considered, ii. 333. 
soundness of, ii. 534. 
when not a competent witness, ii. 660. 
Slavery, ii. 530. 

Slight fault, i. 514. 

Small pox, duty of one infected with, i. 302. 
Smuggling, it. 530. 

So help you God, ii. 530. 

Socage, ii. 530. 

guardian by, i. 572. 

Socer, ii. 530. 

Socida, ii. 530. 

Societas leonina, ii. 531. 

Societe en comvnendite, ii. 531. 

Society, ii. 531. 

Sodomite, ii. 531. 

Sodomy, ii. 531. 

Soil, ii. 531. 

Soit droit fait al partie, ii. 531. 

Sokemans, ii. 531. 

Solar month, ii. 187. 

Sold note, ii 531. V. Bought note. 

Soldier, ii. 531. 

Sole, ii. 531. 

Solemnity, ii. 531. 

Solicitation of chastity, ii. 532. 

to commit perjury, now punished, iu 
554. 

Solicitor, ii. 532. 

of the treasury, ii. 532* 

Solido, in, ii. 532. 

Solitary imprisonment, ii. 532. 

Solution, ii. 532. 

Solvency, ii. 533. 

Solvent, ii. 533. 

Solvere, ii. 533. 

Solvit ad diem, ii. 533. 

post diem, ii. 533 
Sombrer, ii. 204. 

Somnambulism, ii. 533. 

Son, ii. 533. 

in law, ii. 533. 
assault demesne, ii. 533. 
mulier, ii. 192. 

Sound mind, ii. 533. 

Sounding in damages, ii. 533. 

Soundness, ii. 534. 

Sources of the law, ii. 534. 

Sous seing prive, ii. 535 
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South Carolina, lien of judgment in, ii. 48. 

letters testamentary in, ii. 38. 
acknowledgment ol deeds in, i. 59. 
limitation of actions in, ii. 71. 
government of, ii. 535. 

Sovereign, ii. 537. 

a coin, ii. 537. 

Sovereignty, ii. 537. 

what are acts of, i. 183. 

Spadones, ii. 537. 

Sparsim, ii. 537. 

Speak, to, ii. 537. 

Speaker, ii 537. 

Speaking demurrer, ii. 537. 

Special, ii. 53S. 

agent, powers of, i. 84. 
assumpsit, ii. 53S. 
authority, i. 145. 
bail, i. 151 ; ii. 53S. 
constable, ii. 53S. 
damages, i. 367 ; ii. 538. 

for slander, ii. 52S. 
demurrer, i 403; ii. 533. 
deposit, i. 406; ii. 53S. 
executor, i. 497. 
errors, ii. 53S. 
guaranty, i. 571. 
imparlance, ii. 538. 
injunction, i. 634 ; ii. 53S 
issue, i. 669; ii. 538. 
jury, ii. 538. 
monition, ii. 186. 
non est factum, ii. 538. 
occupant, ii. 539. 
partnership, ii. 294. 
plea in bar, ii. 343, 539. 
pleader, ii. 539. 
pleading, ii. 539. 
property, ii. 539. 
reprisals, ii. 462. 
request, ii. 464, 539. 
rule, ii. 539. 
traverse, ii. 539. 
trust, ii. 540. 
verdict, ii. 540, 6*22 
when a declaration is, i. 383. 

Specialty, ii. 540. 

when changed to a parol contract, i. 
95. 

Specie, ii. 540. 

Specific legacy, ii. 17, 540. 

interest on, i. 654. 
performance, ii. 540. 
articles, tender of, ii. 571. 

Specification ii. 540. V. Confusion • 

by change of matter, ii. 540. 
a statement of particulars, ii. 541. 
of charges, ii. 541. 
required, ii. 304. 
requisites of, ii. 304. 

Specimen, ii. 54 L. 

to be deposited in patent office, ii. 541. 

Speculation, ii. 541. 

Speech, ii. 541. V. Liberty of speech. 

publication of, when libelous, ii. 541. 

Spelling, ii. 541. V. Idem sonans. 

Spendthrift, ii. 541. 

Sperate, ii. 541. 

Spes recuperandi, ii. 541. 

Splitting a cause of action, ii. 541. 

Spinster, ii. 541. 

Vol. II.—T y 


Spoliation, ii. 542. 

Sponsalia, ii. 542. 

Sponsions, ii. 542. 

Sponsor, ii. 542. 

Spring, ii. 542. 

Springing use, ii. 542. 

Spy, ii 513. 

Squatter, ii. 543. 

Stab, to, ii. 543. 

Stagnum, ii. 543. 

Stakeholder, ii. 5-13. 

revocation of authority of, ii. 639. 

Stale demand, what, ii. 543. 

Stamp, ii. 543. 

Stand to, ii. 543. 

seised to uses, ii. 543. 

Standard in war, ii. 543. 

measure, ii. 543. 

Standing mute, effect, ii. 195. 

Staple, ii. 543. 

statute, ii. 518. 

Star chamber, ii. 544. 

Stare decisis, ii. 544. 
in judicio, ii. 544. 

State, a community, ii. 544. V. States. 
of a person, ii. 545. 

District of Columbia is not a, ii. 544. 
courts, when actions to be removed from, 
i. 336. 

civil, i. 232. 
future, i 553. 
foreign, i. 536. 

pamphlet laws of a, when evidence, l. 539. 
to, ii. 545. 

Statement, ii. 545. 

States, ii. 546. 

Station, ii. 546. 

Stating part of a bill, ii. 546. 

Statu liberi, ii. 546. V. Slave . 

Status, ii. 546. 

Statute, ii. 546. 

force of, ii. 546. 
public*ii. 546. 
private, ii. 546. 
declaratory, ii. 546 
remedial, ii 546. 
enlarging, ii. 546. 
restraining, ii. 546. 
temporary, ii 546. 
perpetual, ii. 546. 
affirmative, ii. 546. 
negative, ii. 546. 
penal, ii. 547. 
personal, ii. 547. 
real, ii. 547. 
mixed, ii. 548. 
staple, ii. 548. 
merchant, ii. 548. 
of frauds, i. 547. 
law, ii. 12. 
how cited, i. 230. 
suspension of a, ii. 567. 
effect of a repealed, ii. 447. 
of York, ii. 669. 

Statutes, ancient, ii. 626. 

Statuti, ii. 547. 

Stay of execution, ii. 547- 

Staying proceedings, ii. 547. Y. Stet process** 

Stealing, ii. 548. 

Stellionate, ii. 548. 

Step-daughter, ii. 548. 
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Step-father, ii. 548. 
mother, ii. 548. 
son, ii. 548. 

Store, ii. 548. 

Sterility, ii. 548. 

Sterling, ii. 548. 

Stet processus, ii. 548. 

Stethoscope, use of, ii. 367. 

Stevedore, ii. 548. 

Steward of all England, ii, 548. 

Stews, ii. 548. 

Stillieidium, ii. 548. 

Stint, ii. 548. 

Stipulated damages, ii. 548. 

Stipulation, ii. 548. 

Stirpes, ii. 548. 

Stock of a merchant, ii. 550. 

corporation, ii. 550. 
or family, ii. 550. 
bank, i. 156. 
brokers, i. 194. 
real estate, when, ii. 521. 

Stocks, ii. 550. 

Stoppage in transitu, ii. 476, 550. 

Store, bill of, i. 181. 

Stores, ii. 551. 

Stouthreiflf, ii. 551. 

Srowage, ii. 551. 

Stranding, ii. 551. V. Shipwreck. 

Stranger, ii. 551. V. Alien. 

Stratagem, ii. 551. 

Stratocracy, ii. 551. 

Stream, ii 551. 

Street, ii. 551. 

when dedicated to a public use, i. 386; ii. 

555. 

Strict settlement, ii. 552. 

Strictissimi juris, ii. 552. 

Strictum jus, ii. 552. 

Struck, ii. 552. 

jury, ii. 552. 
off, ii. 552. 

Strumpet, ii. 552. 

Stultify, to, ii. 552. 

Stupidity, ii. 552. 

Stupram, ii. 552. 

‘'ub-agent, ii. 552. 

Subaltern, ii. 553. 

Subdivide, ii. 553. 

Subinfeudation, ii. 553. 

Subject, ii. 553. 

matter of a contract, ii. 553. 
of a government, ii. 553* 

Subjection, ii. 553. 

of inferiors to superiors, it. 553. 

Sublease, ii. 553. V. Underlease• 

Submission, ii. 553. 

contracts , ii. 553. 

Sub modo, ii. 554. 

Subnotations, ii. 467, 554. 

Subornation of perjury, ii. 554. 

Subpoena to a witness, ii. 554. 

in chancery, ii. 554. 
duces tecum, i. 452; ii 554. 

Sub pede sigilli, ii. 554. 
potentate, ii. 554. 
silentio, ii. 555. 

Subreption ii. 554. 

Subrogation, ii. 554. 

Subscribing witness, ii. 555. 

Subscription, ii. 555. 


Subscription list, ii. 555. 

Subsequent, condition, i. 263. 

Subsidy, ii. 555. 

Substance, i. 542 ; ii, 555. V. Form. 

Substitute, ii. 555. V. Delegation . 

revocation of power of, ii. 477. 
Substituted executor, i. 497 
Substitutes, ii. 555. 

Substitution, ii. 555, 556. 

Substraction, ii. 556. 

Sub-tenant, ii. 556. 

Subtraction, ii. 556. 

of conjugal rights, ii. 556. 

Succession, ii. 556. 

in descents, ii. 556. 
corporations, ii. 557. 

Successor, ii. 557. 

Sue, to, ii. 557. 

Suffrage, ii. 557. 

Suffrance, ii. 557. 

bill of, i. 180. 
estate at, i. 4S0. 

Suggestio falsi, ii. 557, V. Suppressio veru 
Suggestion, ii. 557. 

Suggestive interrogation, ii. 557. V. Leadihg 
question . 

question, ii. 415. 

Sui juris, ii. 378, 557. 

covenantor must be, i. 349. 

Suicide, ii. 557. 

whether one insane can commit, ii. 557. 
when complete, i. 642. 

Suit, ii. 558, 626. 

commencement of, i. 245 ; ii. 79. 
fresh, i. 550. 

Suite, ii. 558. 

Suitor, ii. 55S. 

Sultan, ii. 558. 

Summary proceedings, ii. 386, 558, 443. 

convictions, i. 312. 

Summing up, ii. 558. 

Summon, to, ii. 558. 

Summoners, ii. 559. 

6ummons, ii. 559. 

and severance, ii. 520, 559. 

Summum jus, ii. 559. 

Sumptuary laws, ii. 559. 

Sunday, what, ii. 84, 559. 

arrest when may be made on, i. 132,153 
attachment cannot be made on, i. 137. 
Super altum mare, ii. 559. 

visum corpore, ii. 559. 

Supercargo, ii. 559. 

Superfoetation, ii. 559. 

Supernumerary, ii. 560. 

Superstitious u9e, ii. 560. 

Superfieiarius, ii. 559. 

Superficies, ii. 559. 

Superior, ii- 560. 

Supersedeas, ii. 560. 

Supervisor, ii. 560- 
Supplemental, ii. 560. 

bill, i. 171; ii. 560. 

in nature of a, i. 173. 
Supplicavit, ii 560. 

Supplicium. ii. 560. 

Supplies, ii- 560. 

Support, ii. 560. . - 

Suppressio veri, ii. 561. V. Suggestio fain. 

Supra protest, ii. 561. 

acceptance. 1. 43* 
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Supremacy, ii. 501. 

Supreme court ol U. S., i. 328; ii. 581. 

organization, i. 328. 
jurisdiction, i. 215, 329. 

civil, i. 329. 

original, i. 329. 
appellate, i. 329. 
criminal, i. 331. 
judges of, ii. 561. 

Sur. ii. 562. 

rui ante divortium, ii. 5C2. 

Sur< harge, ii. 562. 

Surety, ii. 562. 

differs from a guarantor, ii. 562. 

bail, ii. 562. 
of the peace, ii. 563. 
for good behaviour, ii. 563. 
when he becomes a principal, ii. 563. 
may be substituted in the place of a cre¬ 
ditor, ii. 556. 

discharged by indulgence to principal, i.627. 

Suretyship, ii. 563. 

how contracted, ii. 563. 
discharged, ii. 564. 

Surgery, ii. 565. 

Surname, ii. 565. 

Surplus, ii. 265, 575. 

Surplusage, ii. 565. 

in pleading, ii. 565. 
accounts, ii. 565. 

Surplusagium non nocet, ii, 565. 

Surprise, ii. 565. 

relief against ii. 565. 

Surrebutter, ii. 566. 

Surrejoinder, ii. 566. 

Surrender, ii. 566. V. Release . 

of criminals, ii. 566. 

Surrenderee, ii. 566. 

Surrenderor, ii. 566. 

Surrogate, ii. 566. 

Survey, ii. 566. 

Survivor, ii. 566. 

when to sue, ii. 284. 

Sus per coll, ii. 567. 

Suspender, ii. 567. 

Suspense, ii. 567. 

Suspension, ii. 567. 

of a right, ii. 567. 

statute, ii. 567. 
in Scotch Law, ii, 567. 
letters of, ii. 567. 
an ecclesiastical censure, ii. 567. 
of arms, ii. 567. 

Suspensive condition, i. 264; ii. 567. 

Suspicion, ii. 567. 

Sutler, ii. 567. 

Swainmote court, ii. 567. 

Swear, to, ii. 567. 

Swindler, ii. 567. 

Symbol, ii. 568. 

use of, i. 42. 

Symbolical delivery, i. 397; ii. 595. 
Synallagmatic contract, ii. 568. 

Syndic, ii. 568. 

Syngroph. ii. 568. 

Synod, ii. 568. 

Tabellio, ii. 569. 

Tableau of distribution, ii. 569. 

Tables, ii. 569. 

Tabula in naufragio, ii. 569L 


Tacit, ii. 069. 

law, ii. 569. 

Tack, ii. 569. 

Tacking, ii. 569, 

Tail, ii. 570. 

general, ii. 570. 
qualified, ii. 570 

after possibility of issue extinct, estate, i. 
479; ii. 573. 

Take, ii. 570. 

Taking, ii. 570. 

felonious, ii. 570. 

what actions lie for, property, ii* 571 
to make larceny, ii. 6. 

Tale, Chinese money, ii. 571. 

a declaration, ii. 571. 

Tales, ii. 571. 

de cireumstantibus, ii. 571. 

Talionis, lex, ii. 40. 

Tallage, ii. 571. 

Tallies, ii. 571. 

Talzie, heir in, ii. 571. 

Tangible property, ii. 071. 

Tarde venit, ii. 571. 

Tare, ii. 571. V- Tret* 

Tariff, ii. 571. 

Tavern, ii. 572. 

Tax on patents, ii. 312. 

Taxes, ii. 572. 

states restricted in laying, ii. 544. 

Taxing costs, ii. 572. 

Teamster, ii. 572. 

Technical, ii. 572. 

language, u. 572. 

words when requisite, ii. 330* 

Teinds, ii. 573. 

Teller, ii. 573. 

Temporary, ii. 573. 

statute, ii- 546. 

Tenancy, ii. 573. 

Tenant, ii. 573. 

in fee, n. 3, ii. 573. 

by the curtesy, n. 4, ii. 573. 

in dower, n. 5, ii. 573. 

tail after possibility of issue extinct, 
n. 6, ii. 573. 
for life, n. 7, ii. 573. 

years, n. 8, ii. 573. 
from year to year, n. 11, ii. 573. 
at will, n. 12, ii. 574. 

suffrance, n. 14, ii. 574. 
in severalty, n. 15, ii. 574. 
common, n. 16, ii. 574, 297. 

may distrain, i. 433« 
joint, n. 19, ii. 574. 
to the praecipe, n. 20, ii. 574. 

demesne, ii. 574. 
by the manner, ii. 574. 
paravail, ii. 574. 
right, ii. 574. 

for life may distrain, i. 433. 
when to make repairs, ii. 447. 
rebuild, i. 45. 
entitled to fixtures, i* 530. 

Tenants, joint, i. 674. 

Tender, ii, 574. 

of rent, ii. 434. 

by principal discharges surety, ii. 564 
Tenement, ii. 575. 

Tenement, frank, i. 546. 

Tenendas, ii. 576. 
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Tenendum, ii. 576. 

Teneri, ii. 576. 

Tennessee, lien of judgment in, ii. 48. 

letters testamentary in, ii, 38. 
acknowledgment ol deeds in, i. 59. 
limitation of actions in, ii. 71. 
government of, ii. 576. 

Tenet, ii. 577. 

Tenuit, ii. 578. 

Tenor, ii. 578. V. Purport, 
executor to the, i. 498. 

Tense, ii. 578. 

Tenure, ii. 578. 

non, ii. 236. 
of office, ii. 259. 

Terce, ii. 578. 

Term, a word, ii. 578. 

time granted, ii. 578. 
an estate, ii. 579. 
of a court, ii. 579. 
attendant, ii. 579. 
probatory, ii. 579. 
of years, ii. 579. 
rule, ii. 490. 
non, ii. 236. 

Terminum, ii. 579. 

Terminus a quo, ii. 579. 

ad quern, ii. 579. 

Termor, ii. 579. 

Terre-tenant, i. 216; ii, 579. 

Terrier, ii. 579. 

Territorial courts, ii. 580. 

Territory, ii. 580. 

is not a state, ii. 544. 

Terror, ii. 580. V. Riot. 

Test, ii, 580. 

Tertius interveniens, ii. 580. 
who is, i. .169. 

Testacy, ii. 580. V. Intestacy . 

Testament, ii- 580, 652. 

civil, n. 4, ii. 591. 
common, n. 5, ii. 581. 
ab irato, i. 14 ; ii. 581. 
mystic, ii. 581. 
nuncupative, ii. 581. 
olographic, ii. 5S1. 

Testamentary, ii. 582. 

guardians, i. 572. 
heir, i. 583. 

Testate, ii. 592. 

Testator, ii. 582. 

who may be, ii. 652. 
intention of, ii. 652. 
must be free, ii. 652. 

Testatrix, ii. 582. 

Testatum, writ, ii. 582. 

in a deed, ii. 582. 

Teste, ii. 582. 

Testes, ii. 582. 

Testify, to, ii. 582. 

Testmoigne, ii. 582. 

Testimonial proof, ii. 582. 

Testimony, ii. 582. 

requisites of, i. 350. 
bill to perpetuate, i. 170. 
take, i. 170. 

Texas, ii. 582. 

Text writers, authority of, i. 145. 

Thainland, ii. 585. 

Thaler, ii. 585. 

Theft, ii. 585. 


Theft bote, ii. 585. 

Theodosian, code, i. 238. 

Theocracy, ii. 585. 

Thief, ii. 585. 

Thing adjudged, ii. 585. V. Res judicata. 

Things, ii. 585. 

real, ii. 585. 
personal, ii. 585. 
in patrimonio, ii. 586. 
extra patrimonium, ii. 586. 
corporeal, ii. 586. 
incorporeal, ii 586. 
public, ii. 586. 
common, ii. 586. 

belonging to cities or bodies politic, ii. 586. 

no one, ii. 586. 
sacred, ii. 586. 
religious ii. 586; . 
sanct, ii. 586. 

Third parties, ii. 587. 

persons, misnomer of, ii. 170. 

Thirlage, ii. 587. 

Thoroughfare, ii. 587. 

Thought, ii. 587. 

Thread, ii. 587. 

Threat, criminal, ii.'587. 

confession obtained by, i. 266; ii. 58'/. 
effect of, on contracts, i 404; ii. 155. 
when equal to violence, ii. 488. 

Throat, ii. 587. 

Tick, ii. 587. 

Tide, ii. 587. 

Tie, ii. 588. 

Tie), ii. 5S8. 

Tiempo inhabil, ii. 588. 

Tierce, ii. 588. 

Tigni immittendi, ii. 0S8. 

Timber trees, ii. 588. 

waste to, ii. 644. 

Time, in contracts, ii. 588. 
pleading of, ii. 588. 
how computed, i. 259. 
reasonable, ii. 424. 

effect of lapse of, ii. 609. V. Twenty yearb> 
how laid in an indictment, i* 624. 

Tippling house, ii. 5S9. 

Tipstaff, ii. 589. 

Tithes, ii. 589. 

Tithing, ii. 589. 

Title of estates, ii. 589. 
good, ii. 589. 
marketable, ii. 589. 
doubtful, ii. 590. 
bad, ii. 590. 
how acquired, ii. 590. 
lost, ii. 590. 

possession of personal property, evidence of, 
ii. 590. 

in legislation, ii. 5S1. 
of acts, ii. 591. 

persons, ii. 591. 
division of a book, ii. 591. 
of a book, ii. 591. 
newspaper, ii. 591. 
a declaration, ii. 591. 
to property how acquired, ii. 258, 333. 
lost, ii. 394. 

of goods, warranty of, ii. 643. * 

brief of, i. 193. 

of nobility, states not to grant, ii. 544. 
when hereditary, to be renounced, ii. 201. 
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To wit, ii. 59l. 

Tolt, ii* 591. 

Togati, ii 591. 

Token, in contracts, ii. 591. 

commerce, ii. 591. 
false, i. 511. 

T oleration, ii. 592. 

Toll, ii. 592. 

to, ii. 592. 

Tolls, ii. 592. 

Ton, ii. 592. 

Tonnage, ii. 592. 

Tontine, ii. 592. 

Took and carried away, ii. 592. 

Tools, ii. 592. 

when not distrainable, i. 435. 

Toit, ii 593. 

when merged, ii. 156. 
nul, ii. 249. 

Tortfeasor, ii. 593. 

Torture, ii. 593. 

Total, ii. 593. 

loss, ii. S4, 593. 

Totality, ii. 593. 

Toties quoties, ii. 593. 

Touch and stay, ii. 593. 

Ton jours et uncore prist, ii. 593. 

'I our d'echelle, ii. 593. 

Tout temps prist, ii. 593. 

Towage, ii. 594. 

Town, ii. 594. 

Trade, ii. 594. 

marks, ii. 108, 594. 

balance of, i. 155. 

with enemy, when licensed, ii. 46. 

when a public nuisance, ii. 249. 

usage of, ii. 615. 

Trader, ii. 594. 

Traditio brevis manus, ii. 595. 

Tradition, ii. 595. 

quasi, ii. 414. 

Traffic, ii. 595. 

Traitor, ii. 595. 

Traitorously, ii. 595. 

Transaction, ii. 595. V. Compromise. 
Transcript, ii. 596. 

Transfer, ii. 596. 

Transferee, ii. 596. 

Transference, ii. 596. 

Transferor, ii. 596. 

Transgression, ii. 596. 

Transhipment, ii. 596. 

Transire, ii. 596. 

Transitory, ii. 596. 

actions, ii. 596. 

Transitus, ii. 596. 

Translation, ii. 596. 

of language, ii. 596. 
from a place to another, ii. 597. 
of a legacy, ii. 597. 
copy right may be bad of a, ii. 597. 
Transmission, ii. 597. 

Transportations, ii. 597. 

Travail, ii. 597. 

Traveller may enter an inn, i. 470, 638. 

goods of, not distrainable, i. 435. 
Traverse, criminal, ii. 597. 

in pleading, ii. 597. 
upon a traverse, ii. 597. 
differs from issue, ii. 597. 
common, i. 253. 


Traverse, general, i. 558. 

special, i. 539. 

Treason, ii. 598. 

adhering to enemy is, i. 69. 
when levying war is, ii. 40. 
Treasure-trove, ii. 598. 

Treasurer, ii. 598. 

of the mint, ii. 598. 

U. S., ii. 59S. 

Treasury, ii. 599. 

secretary of the, ii. 507. 

Treaty, ii. 599. 

force of, ii. 534, 599. 
personal, ii. 599. 
real, ii. 599. 
of peace, ii. 599. 

Treble costs*, ii. 599. 

damages, ii. 600. 

Trebucket, ii. 600. 

Tree, ii. 600. 

when real property, ii. 600. 

personal property, ii. 600. 
ownership of, ii. 600. 
extent of roots of, ii. 489. 
what is a timber, ii. 588. 
who may enter to get, i. 470. 
tenant cannot cut down ornamental, ii. 645. 

fruit, ii. 645. 


Tresaile, ii. 600. 

Trespass, torts, ii. 600. 

remedies, ii. 601. 
ab initio, i. 12. 

quare clausum fregit, i. 233; ii. 602. 
•when merged in a felony, ii. 156. 
judgment in, i. 680. 
de bonis asportatis, ii. 602. 
on the case, ii. 692. 
vi et armis, ii. 602. 

Trespasser, ii. 602. 

Tret, ii. 602. 

Trial, ii. 602. 

by jury, ii. 602. 
certificate, ii. G03. 
the grand assize, ii. 603. 
inspection, ii. 603. 
the record, ii. 604. 
wager of law, ii. 604. 

battel, ii. 604. 
witnesses, ii. 604. 
ordeal, ii. 26S. 
when new is granted, ii. 221. 
list, ii. 604. 

Tribe, Indian, j. 621. 

Tribunal, ii. 604. 

Tribute, ii. 605. 

Trinepos, ii. 605. 

Trinity term, ii. 605. 

Triors, ii. 605. 

oath of, ii. 605. 
duty of, i. 217 ; ii. 605. 

Tripartite, ii. 605. 

Triplication, ii. 605. 

Tritavus, ii. 605. 

Triumviri capitales, ii. 605. 

Trivial, ii. 605. 

Tronage, ii. 605, 647. 

Trover, ii. 605. 


when a proper remedy, ii. 443. 
judgment in, i. 680. 

Troy weight, i. 148; ii. 606. 

Truce, i. 120* ii. 606. 
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True bill, i. 181 ; ii. 606. 

Trust, ii. 607. 

express, ii. 507. 
implied, ii. 607. 
executed, i. 494. 

Trustee, ii. 607. 

process, ii. 607. 

surviving, ii. 566. 

may distrain, when, i. 434. 

Trustees, joint, i. 674. 

Truster, ii. 608, 

Truth, ii. 608. 

Tub, ii. 608. 

man, ii. 608. 

Tumbrel, ii. 608. 

Tun, ii. 608. 

Turbary, common of, i. 248. 

Turnkey, ii. 60S 

Turnpike, ii. 608. V. Highways • 

Turpis causa, ii. 608. 

Turpitude, ii. 608. 

Tutelage, ii. 608. 

Tutor ii. 608. 

alienus, ii. 609. 
proprius, ii. 609. 

Tutorship, ii. 609. 

Tutrix, ii. 609. 

Twelve tables, ii. 609. 

months, what, ii. 187. 

Twenty years, ii. 609. 

effect of, on specialties, ii. 609. 
adverse possession, ii. 609. 
user, ii. 371. 
lapse of, ii. 155. 

Tyburn ticket, ii. 609. 

Tyranny, ii- 609. 

Tyrant, ii. 610. V. Despotism. 

differs from usurper, ii. 610. 

u. 

rjberrima fides, ii. 610. 

Ukaas, ii 610. 

Ullage, ii. 610. 

Ultimatum, ii. 610-' 

Ultimum supplirium, ii. 610. 

Ultimus haeres, ii. 610. 

Umpirage, ii. 610. 

Umpire, ii. 610. 

Una voce, ii. 619. 

Unalienable, ii. 610. 

Unanimity, ii. 610. 

Uncertainty, i. 213; ii. 610. 

Unconditional heir, i* 584; ii. 610 
contract, ii. 610. 

Unconscionable bargain, ii. 611. 
Unconstitutional, ii. 611. 

Uncore prit, ii- 611. 

Unde nihil habet, ii. 611. 

Underlease, ii. 611. 

Underlessor, right of, ii. 611. 

Under-sheriff, ii. 611. V. Sheriff. 

tenant, ii. 611. 

U ndertook, ii. 611. 

Undertutor, ii. 612. 

Underwriter, ii. 612. 

Undivided, ii. 612. V. Entire • 

Unica Taxatio, ii. 612. 

Unilateral contract, i. 307 ; ii. 612. 
Unintelligible, ii. 612. 

Unio prolium, ii. 612. 

Union, ii. 612. 


Union of descent, ii. 612. 

United States, ii. 612. 

constitution of, i. 283. 
courts of, i. 328. 

when entitled to preference, ii. 3S1 
where to sue, i. 335. 

Unities required in estates in common, i. 481. 

joint tenancy, i. 480 

Unity of estates, ii. 613. 

possession, ii. 613. 

Universal legacy, ii. 19, 613. 

partnership, ii. 294, 614. 

University, ii. 614. 

Unjust, ii. 614. 

Unknown, ii. 614. V. Quidam. 

Unlawful, ii. 614. 

assembly, i. 131 ; ii. 614. V. Riot. 
Unlawfully, ii. 614. 

Unliquidated damages, i, 367; ii. 614. 

Unques, ii. 614 
Unsound mind, ii. 99, 614. 

Unsoundness, ii. 614. 

Unwholesome food, ii. 614. 

Uplifted hand, ii, 615. 

Urban, ii. 615. 

Usage, ii. 615. 

Unwritten law, ii. 12. 

Usage of trade, effect of, i. 286; ii. 615. 

commissions when regulated by, i. 247. 
Usance, ii. 615. 

Use, ii. 615. 

and occupation, ii 616. 
civil law, ii. 616. 
contingent, i. 303. 
springing, ii. 542. 

Useful, ii. 616. 

invention, what, ii. 304. 

Usefulness required in an invention, ii. 804. 

User, non, ii. 236. 

Usher, ii. 616. 

Usucaption, ii. 616. 

Usufruct, ii. 617. 

Usufructuary, ii. 617. 

Usurpation, ii. 617. 

Usurped power, ii. 617. 

Usurper, ii. 617. 

differs from a tyrant, ii. 610. 

Usury, ii. 617. V. Interest . 

Utah, territory of, ii. 580. 
court ot, i. 343. 

Uterine brother, i. 194; ii. 618. 

Uti possidetis, ii. 618. 

Utter, to, ii. 618. 

barrister, ii. 618. 

Uxor, ii. 618. V. Wife .. 

y. 

Vacancy, ii. 619. 

Vacant possession, ii. 619. 
goods, i. 563. 
succession, ii. 619. 

Vacantia bona. ii. 619. 

Vacate, to, ii. 619. 

Vacation, ii. 619. 

barrister, i. 159. 

Vaccaria, ii. 619. 

Vadium, ii« 619. 

mortuum, ii. 619* 
vivurn, ii. 619. 

Vagabond, ii. 619. 

Vagrant, ii. 619. 
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Vagueness, li. 619. 

Valid, ii. 619. 

Valuable consideration, i. 37S ; ii. 619. 

Valuation, ii. 619. 

differs from price, ii. 620. 
of goods, how made, i. 160. 

Value, ii. 620. V. Price, 
received, ii. 620. 
differs from price, ii. 620. 
how ascertained, i. 70, 564. 

Valued policy, ii. 349, 620. 

Variance, ii. 620. 

Vassal, ii. 620. 

Vectigalia, ii. 620. 

Vejours, ii. 620. 

Venal, ii. 621. 

Vendee, ii. 621. 

when entitled to fixtures, i. 530. 
Vendition, ii. 621. 

Venditioni exponas, ii. 621. 

Vendor, ii. 621. 

of real estate must disclose encumbrances, 
i. 619. 

when entitled to fixtures, i. 
530. 

Venire facias, ii. 621. 

juratores, ii. 621. 
de novo, ii. 621. 

Vente a remere, ii. 621. 

Venter, ii. 621. V. In venire sa mere . 
inspiciendo, ii. 368, 621. 
sa mere, legacy to child \u, ii. 20, 21. 
Venue, ii. 33S, 62l. 

how stated in declaration, i. 382. 

indictment, i. 624. 

Veray, ii. 622. 

tenant, ii. 622. 

Verbal, ii. 622. 

note, ii. 622. 
process, ii. 622. 
injury, i. 637. 

Verdict, ii. 622. 

kinds of, ii. 622. 
special, ii. 540. 

Verification, ii. 623. 

Vermont, acknowledgment of deeds in, i. 60. 
letters testamentary in, ii. 39. 
limitation of actions in, ii. 72. 
government of, ii. 623. 

Versus, ii. 625. 

Vert, ii. 625. 

Vessel, ii. 625. 

how to sail, i. 548. 

Vest, to, ii. 625. 

Vested legacy, ii. 18. 

remainder, ii. 626. 

Vesture of land, ii. 626. 

Vetera statuta, ii. 626. 

Veto, ii. 626. 

Vexation, ii. 626. 

Vexatious suit, ii. 626. V. Malicious prosecution . 
Vexed question, ii. 627. 

Vi et armis, ii. 627. 

Via, ii. 627, 647. 

Viable, ii. 627. 

Viability, ii. 627. 

Vice, ii. 627. 

admiral, ii. 627. 
chancellor, ii. 627. 
consul, ii. 627. 
president, i. 462; ii. 627. 


Vice versa, ii. 628. 

Vicecomes, i. 244 ; ii. 628. 

non misit breve, i. 303; ii. 628. 
Vicenage, ii. 628. 

Viceneium, ii. 628. 

Vicontiel, ii. 62S. 

Videlicet, ii. 628. y 

View, ii. 628. 

demand of, ii. 628. 

Viewers, ii. 628. 

Vigilance, ii, 628. 

Vill, ii- 629. 

Villain, ii. 629. 

Villein, ii. 629. 

Villeinous judgment, ii. 629 
Vinculo matrimonii, divorce a, ii. 629. 
Vindication, ii. 629. 

Vindictory damages, i. 361. 

1 Violation, ii'. 629 
I Violence, ii. 629. 

effect of, on contracts, i. 445. 
what, required to make robbery, ii. 4S8. 
Violent profits, ii. 629. 

Violently, ii. 629. 

Virga, ii. 629. 

Virginia, acknowledgment of deeds in, i. 60. 
letters testamentary in, ii. 39. 
limitation of actions in, ii. 76. 
government of, ii. 629. 

Virilia, ii. 633. 

Virtute officii, ii. 633. 

Vis, ii. 633. 

impressa, ii. 633. 
major, ii. 633. 

effect of collision by, i. 241. 

Visa, ii. 633. 

Visitation, ii. 633. 

Visiter, ii. 634. 

Visne, ii. 634. 

Viva voce, ii. 634. 

Vivary, ii. 634. 

Vivum vadium, ii. 634. 

Vocatio in jus, ii. 634. 

Vocatia, ii. 431. 

Void, ii. 634. 

covenant when, i. 348. 

Voidable, ii. 635. 

contract of infant is, i. 629. 

Voir, ii. 635. 

Voluntary, ii- 635. 

conveyance, when good, ii. 519, 636. 

deposit, i. 406; ii. 636. 

escape, i. 474 , ii. 636. 

jurisdiction, i. 302; ii. 636. 

nonsuit, ii. 636. 

partition, ii. 291. 

sale, ii. 495, 636. 

waste, ii. 636, 644. 

Volunteers in contracts, ii. 636. 

the army, ii. 637. 

Vote, ii. 637. V. Suffrage . 

a tie, ii. 588. 

Voters, ii. 637. 

rule as to a majority of, ii. 96. 

Vouchee, ii. 637. 

Voucher in accounts, ii. 637. 

common recoveries, ii. 637. 
to warranty, ii. 637. 

Voyage, ii. 637. 

de conserve, ii. 637. 

Vulgar purgation, ii. 405. 
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W. 

Wadset, ii. 638. 

Wadsetter, ii. 638. 

Wage. to. ii. 638. 

Wager of battel, ii. 63S. 

law, ii. 604, 638. 
policy, ii. 348, 63S. 

may be cancelled, ii. 637. 

Wagers, ii. 639. 

Wages, ii. 639, 

remedy of seamen for, ii. 504. 

Waifs, ii. 639. 

Waive, ii. 639. 

to, ii. 639. 

Waiver, ii. 639. 

of wrong, effect of, i. 564. 

Wakening, ii 640. 

Wall, ii. 610. 

party, ii. 297. 

Wantonness, ii. 640. V. Battery • 

Wapentake, ii. 640. 

War, ii. 640. 

rights of, i. 1S4. 

when an excuse for not presenting a bill, ii. 
373. 

when an excuse for not paying debts, i. 655. 
secretary of, i. 508. 

Ward, a pupil, ii. 640. 

district, ii. 640. 
watch, ii. 641. 
in chancery, ii. 641. 

Warden, ii. 64 1. 

Wardship, ii. 641. 

Warehouse, ii. 641. 

Warehouseman, ii. 641. 

Wa rrandice, ii. 641. 

Warrant, ii. 641. 

bench, ii. 641. 
search, ii. 505, 642. 
of attorney, ii. 642. 
soundness, ii. 534. 

Warrantee, ii. 642. 

Warrantia charta, ii. 642. 

Warrantor, ii. 642 

Warranty, ii. 642. 

in sales of land, ii. 642- 

chattels, ii. 643. 
in contract of insurance, ii. 643. 
voucher to, ii. 643. 
collateral, i. 240. 

differs from representation, ii. 461. 

Warren, free, i. 548. 

Waste, ii. 644. 

voluntary, n. 3, ii. 644. 
permissive, n. 12, ii. 645. 
remedy for, n. 13, ii. 645- 
books, ii. 645. 
forfeiture for, i. 540. 
impeachment of, i. 609. 
prevented by injunction, i. 635. 
plea of null, ii. 249. 

Watch, ii. 645. 

and ward, ii. 645. 

Watchman, ii. 645. 

Watchmen, powers of, i. 162- 

Watir, ii. 646. 

bailiff, ii. 64 6. 
course, i. 667 ; ii. 646. 
ordeal, ii. 647. 
rain, ii. 419. 


Water not to be impeded, i. 150 

Waveson, ii. 647. 

Way, ii. 647. 

bill, ii. 647. 
of necessity, ii. 20S. 
going crop, ii. 647. 

Ways and means, ii. 647. 

Wear, ii. G47. 

Wed, ii 647. 

Week, ii. 647. 

days of the, i. 370. 

Weighage, ii. 647. 

Weight, ii. 647. 

avoirdupois, ii. 648. 
troy, ii. 648. 
of evidence, ii. 648. 
gross, i 569. 

Welch mortgage, ii. 648. 

Well, ii. 648. 

knowing, ii. 648. 

Were, ii. 649. 

Wergild, ii. 649. 

Wether, ii. 649. 

Whaler, ii. *649. 

how navigated, i. 419. 

Wharf, ii. 649. 

Wharfage, ii. 649. 

Wharfinger, ii. 649. 

Wheel, ii. 649. 

Whelps, ii. 649. 

When, ii. 649. 

and where, ii. 649. 

Whereas, ii. G49. 

Whipping, ii. 650. 

White persons, ii. 650. V. Inhabitant 
rent, ii. 650. 

Whole blood, i. 184; ii. 650. 

Wholesale, ii. 650. 

Widow, ii. 650. 

*s chamber, ii. 650. 
may distrain for rent, i. 433. 
of deceased applicant for naturalization tc 
be a citizen, ii. 202. 

Widowhood, ii. 650. 

Widower, ii. 650. 

Wife, ii. 650. 

’s equity, ii. 651. 
domicil of, i. 444. 

when woman presumed to be, I. 239. 

entitled to dower, i. 448. 

when not entitled to support, i. 463. 

when presumed to act by coercion, i. 238. 

rights of, to acquets, i. 61. 254. 

may contract, when, i. 350; ii. 207. 

when unable to contract, ii. 283. 

elopement of, ii. 207. 

when to sue alone, ii. 286. 

may sue in equity, when, ii. 289. 

her husband, ii. 289* 
how to defend in equity, ii. 290. 
cannot be a witness for or against her hus¬ 
band, ii. 659. 

"Wild animals, ii. 652. 

Wilful, to make perjury the oat must be, ii. 330. 

Wilfully, ii- 652. 

Will or intention, ii. 370, 652. 
testament, ii. 652. 
requisites of, ii. 652. 
kinds of, ii. 653. 
must be signed, ii. 652. 

published, ii. 652. 


INDEX 


827 


Will form of a, i. 4IS. 

how proved, ii. 3S6. 

republication of, ii- 462. 

how revoked, ii. 477. 

of personal estate, unlimited, ii. 28. 

when check considered a, i. 225. 

cancelling a, i. 200. 

estate at, i. 4S0. 

tenant at, ii. 574. 

Winchester measure, ii. 653. 

Window, ii. 653 

when not to be stopped, ii. 339. 
ancient, what, i, 101. 
right to ancient, i. 89, 101. 

Windfalls, ii. 645. 

Wisconsin, ii. 653. 

Wista, ii. 657. 

Wit. to, ii. 657. 

With strong hand, i. 535; ii. 657. 

Withdrawing a juror, ii. 657. 

Withernam, ii. 657 

Without, ii. 657. 

day, ii. 657. 
recourse, ii. 658. 
impeachment of waste, ii. 657. 
reserve, ii. 658. 
this, that, ii. 658. 

Witness, ii. 658. 

character of, ii. 658. 

quality of, ii. 658. 

incompetency of, ii. 63, 659, 660. 

child may be a, ii. 659. 

infamous, ii. 661. 

aged, ii. 661. 

going, ii. 661. 

instrumentary, ii 661. 

competent, i. 256. 

subscribing, ii. 555. 

disinterested, i. 430. 

exempt from arrest, i. 121; ii. 383. 

Witnesses, trial by, ii. 604. 

Women, ii. 661. V. Feme. 

excluded from office, ii. 520. 

Woodgeld, ii. 661. 

Woods, ii. 661. 

Wood, what, tenant may cut down, ii. 644. 

Word, ii. 663. V. Language, 

Words, actionable, ii. 529. 

construction of, i. 285. 

Work and labor, ii. 662. 

Workhouse, ii. 662. 

Working days, i. 369 ; ii. 662. 

Workman, ii. 662. 

Worthiest of blood, ii. 663. 

Worship, ii. 662. 

Wound, ii. 662. 

Wreck, ii. 662. 

Writ, ii. 663. 

de bono et malo, ii. 663. 
of conspiracy, ii. 663. 

deceit, ii. 663. 
de ejectione firmae, ii. 663. 

haeretico comburendo, ii. 663. 
homine replegiando, ii. 663. 


Writ de otio et alia, ii. 663. 
of covenants, ii. 664. 
debt, ii. 664. 
detinue, ii. 664. 
dower, ii. 664. 
ejectment, ii. 664., 
entry, i. 470; ii. 664, 
error, i. 474 ; ii. 664. 

coram nobis, ii. 664. 
execution, ii. 065. 
exigi facias, ii. 665. 
inquiry, i. 640; ii. 665. 
judicial, ii. 665. 
of formedon, ii. 665. 
mainprise, ii. 665. 
mesne, ii. 665. 
original, ii. 273, 665. 
of replevin, ii. 666. 

praecipe, i. 525; ii. 666. 
prevention, ii. 666. 
rationabili parte bonorum, ii 666. 
restitution, ii. 666. 
second surcharge, ii. 506. " 
right, ii. 666. 

pro retomo habendo, ii. 666. 
of process, ii. 666. 
proclamation, ii. 666. 
quare impedit, ii. 666. 
recaption, ii. 667. 
trespass, ii. 667. 

on the case, ii. 667. 
tolt, ii. 667. 
waste, ii. 667. 

superseded, ii. 645 
remedial, i. 634. 
judicial, i. 634. 

Writing, ii. 667. 

obligatory, ii. 667. 

Writings, how proved, i. 4SS. 

Written law, ii. 12. 

will, ii. 652. 

Wrong, ii. 667. 

doer, ii. 668. 

Wrongfully intending, ii. 669. 

T. 

Yard, measure, ii. 668. 
estate, ii. 668. 

Yardland, ii. 668. 

Year, i. 259 ; ii. 668. 

from year to, i. 573. 
and day, ii. 668. 
books, ii. 669. 

Years, ii. 609. V. Estate for years* 
estate for, i. 480. 
tenant for, ii. 573. 
term of, ii. 579. 

Yeas and nays, ii. 669. 

Yeoman, ii. 669. 

Yielding and paying, ii. 669. 

York, statute of; ii. 669. 

Young of animals, to whom they belong, i. 518, ii 
069. 


THE END 



